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JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL, HOLMES, Circuit Justice "Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAIVI L. PUTNAM, Circuit Judge Portland, Me. 

Hon, FRANCIS C. LOWELL, Circuit Judge Boston, Mass, 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, MassachuEetts Boston, Mass, 

Hon, EDGAR ALDRICH, Dlstiict Judge, New Hampsliiro Littleton, N. H, 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBB, Circuit .ludge New York, N. Y. 

Hon. "WILLIAM K. TO"VVNSEND, Circuit Judge New Haven, Conn, 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York ' Brooklyn, N. Y, 

Hon. THOMAS I. CHATPIELD, District Judge, B. D. New York ^ Brooklyn, N. I. 

Hon. GEORGE "W. RAY, District Judge, N'. D. New York Norwlch, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N, Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, "VV, D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, "Vt. 



THIRD CIRCUIT. 



Hon. "WILLIAM H. MOODY, Circuit Justice "Washington, D. C. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. ED'WARD G. BRADFORD, District Judge, Delaware "Wilmington, Del. 

Hon. "WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

1 Resigned January 1, 1907. ' Appolnted to succeed Edward B. Thomas. 
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Hon. JOSEPH CROSS, District Judge, New jersey Elizabeth, N. J. 

Hon. JOHN B. McPHBRSON, District Judge, B. D. Pennsylvania Plilladelphia, Pa. 

Hon. JAMES B. IIOLLAND, District Judge, E. D, Pennsylvania Philadelphia. Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. NATHANIEL EWING, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

FOURTH CIRCUIT. 

Hon. MELVILLB W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Ralelgh, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D, North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, B. and W. D. South Car. .Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circ-iit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon, DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODB JONES, District Judge, M. and N. D. Alabama. ..Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D, Alabama Mobile, Ala. 

Hon. CHARLES SWAYNB, District Judge, N. D. Plorida Pensaoola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jaoksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Judge,, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District .ludge, B. D. Louislana ■'' New Orléans, La. 

lïon. EUGENE D. SAUNDERS, District Judge, E. D. Louislana'' New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuslto, Miss. 

Hon. DAVID B. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. HENRY F. SBVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohio. 

Hou. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Jiidge, E. D. Michlgan Détroit, Mich. 

Hon. LOYAL B. KNAPPBN, DistHct Judge, W. D. Michlgan Grand Rapids, Mich. 

Kon. AUGUSTUS J. RICKS, Distrlfct Jûdgè, N. D. Ohio' Cleveland, Ohio. 

Hod. ROBERT W. TAYLBR, District Jtldgë, N. D. Ohio Cleveland, Ohio. 

flon: ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hôn. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. .. .Chattanooga, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

' Died February 4, 1907. 

* Appointed February 20, 1907, to succeed Judge Parlange. 

' Died December 22, 1906. 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C, 

I-Ion. PETER S. GROSSCUP, Circuit .mage Chirago, 111. 

Hon. FRANCIS B. BAKER, Circuit JudRc Indiaiiapoil.s, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOllLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLO.VION H. BBTHE.'V, District .ludge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois SpringCeld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN. District Judge, W. D. Wisconsin Madlson, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Pa.ul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBKR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROUBRS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judse, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. FINKBLNBURG, District Judge, E. D. Missouri» St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Fallg, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C, 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon, OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City. Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANPORD, District Judge, W. D. Washington Seattle, Wash, 

• Reslgned March 31, 1907. 
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ARGUED AND DETEEMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



EOGERS et al. v. VIRGINIA-CAUOLIXA OIIKMICAL CO. 

(Circuit Court of Api^eals, Tliird Circuit. Xovfinber 30, 3906.) 

No. 32. 

1. Pleading— Mattees of Fact or Conclusions— Allégations of Autiiobitt 

OF Agent. 

In an action against a corporation l'or fraud arising out of transactions 
between piaintiffs and an inrtividiial, allf'.satioi)s in tlie déclaration tliat ail 
of such person's nogotiations. contracta, traiiKactioiis and acts complained 
of were carried on, exeeuted, perfoniicd. and <ione by liim in pur.suance 
of antliorit.y conferred on liini by défendant, as its asent, and witli its' 
knowledge and consent in furtheranee of a fraudulent scliemc of défend- 
ant, are sufficient on demurrer to cliarsre défendants witli re.-ponsibility for 
sucii aets, without setting out évidence of such person's autliority or 
agency. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, rioading, § 2G.] 

2. Feald — Pleading — Allégations op 1)a.mage. 

Tbe déclaration in an action for fraud and deceit allcged tbat piaintiffs 
held options for the pureliase of pliosi)]iate lands and plio.«pliate deposits 
wliicli were wortli .Si.50,000, and tliat défendant, in pursnauce of a fraud- 
ulent scheme to prevent piaintiffs froni selling tlie options to otliers. and 
bo the end that thej' niight expire and enabU; it to purchase the property 
from the owners, by nieans of false and fraudulent représentations of its 
iesire and intention to purchase the options, induced ]ilaintiffis to enter 
mto a contract giving it tlie exclusive right to do so for a stated time, 
whereby piaintiffs were prevented from solling the options to otbers, by 
which sale they would hâve received a i)rofit of .SI.jOOOO, and were de- 
prived of their rights thereunder, to thoir damage in tlie soin of $l.")O,0O0. 
Hcld, that such déclaration was sufficient on demurrer to sbow that piain- 
tiffs were damagod by the alleged fraud, and that it was unnecessary to 
allège that they could and would hâve sold the options to others and de- 
rived a profit therefrom. 

3. Samb— Gkounds of Action— False RErmcsENTATioN as to Intent. 

ïhere is a prima facie presunurtajn of fairness and honesty in the deal- 
ings of mankind, and where one m.-m niakes a promise to another as an 
inducenient for a change of position on the jjart of the latter he im- 
pliedly, if not expressly, avers that lie lias an existing intent to fulfill bis 
promise, and such implied averment of an existing intent is of mattcr of 
fact, and, if false and fraudulent, is a fraudulent représentation, which' 

140 F.— 1 
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may, if acted on, furuish the basis for an action ex delicto in the nature 
of deceit. 

[Kû. Note. — For cases in point, see Cent Dig. voi. 23, Fraud, § 14.] 

4. Same. 

ïhe déclaration in an action for fraud and deceit construed on deniur- 
rer, and hcld to state a cause of action. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Horace L. Cheyney, for plaintiffs in error. 
Frédéric J. Faulks, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This writ of error was taken by 
George H. Rogers and John G. Gray to reverse a judgment of the cir- 
cuit court of the United States for the district of New Jersey on a de- 
murrer to an amended déclaration in an action brought by theni 
against the Virginia-Carohna Chemical Company. The déclaration is 
in case for an alleged tort. It allèges in substance, among other 
things, that the plaintiiïs in 1901 "by the outlay of large sums of mon- 
ey and after great labor procured options for the purchase of certain 
lands, containing deposits of phosphate rock, and for the purchase of 
phosphate rock deposited upon certain other lands situate in the State 
of Tennessee"; that the options were ail obtained in June, 1901, and 
"by the terms thereof remained in force for periods of froni 60 to 100 
days, with provision for extension thereof for such further time as 
might be necessary to complète the examination of the properties and 
consummate the transaction, provided the periods of time mentioned in 
said options should be insufficient to complète the investigation of said 
properties in Tennessee upon which the plaintiiïs held similar options" ; 
that "the property covered by said options contained some of the 
richest deposits of phosphate rock in the Tennessee phosphate fields" ; 
that the options were worth $150,000 ; that "after said options were 
obtained, the plaintiffs entered into negotiations for the sale of the same 
and of the rights conveyed thereunder, with the officers of several rail- 
roads whose lines ran through said phosphate fields or could be ex- 
tended thereto, and with other persons likely to purchase the same" ; 
that among the other persons to whom the options were offered for 
sale was one of the directors of the défendant : that after several in- 
terviews with that director the latter referred the plaintiffs to Charles 

5. lîryan, a broker of New York, "for the purpose of enabling the 
said Bryan to thereafter carry on and complète the negotiations for the 
purchase of said properties and rights covered by the said options on 
iDchalf of the party represented by the said director" ; that Bryan 
during ail of the negotiations and transactions thereafter mentioned in 
the déclaration was the agent of the défendant, authorized and em- 
powered by it to negotiate "for the purchase of the rights of the 
plaintiffs under said options and to enter into ail agreements and to do 
ail things that might be necessary for that purpose, and ail of the 
negotiations, contracts, transactions and acts" of Bryan thereafter re- 
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ferred to in the déclaration were "carried on, executed, performed and 
donc by him in pursuance of said authority and as agent for and on 
behalf of" the défendant, and "with its knowledge and consent" ; that 
thereafter further negotiations were carried on between the plaintiffs 
and Bryan and a contract was entered into July 30, 1901, between 
the plaintiffs and Bryan, a copy of which was attached to the déc- 
laration, marked Exhibit A and made part thereof, whereby it was 
agreed, among other things, that Bryan "should examine the lands 
mentioned in said options with engineers and experts, to estimate to 
his satisfaction the quantity and quality of the phosphate rock thereon 
with a viev/ to purchasing said lands, properties and mining rights, 
and that in no event should the said plaintiffs exercise any of the op- 
tions for the purchase of properties mentioned in any of the schedules 
attached to said contract within ninety days from the date thereof, ex- 
cept with the consent of said Bryan"; that the contract also provided 
that, "if the said plaintiffs should at any time prior to January Ist, 1902, 
acquire any options of any other property they would exécute with 
Bryan a similar agreement with respect to such properties"; that 
the contract also provided that upon the completion of the purchase 
of any of the lands covered by the options by Bryan, either directly 
from the owners of the property or by an assignment of the options 
from the plaintiffs, the latter should receive as commissions from 
Bryan certain rates or amounts per ton, as therein provided, on ail 
phosphate rock on the property purchased as the same should be esti- 
mated by the engineers of Bryan ; that prior to the exécution of tlie 
contract of July 30, 1901, Bryan, acting as agent for and on behalf of 
the défendant, in order to secure the exécution of that contract by the 
plaintiffs, and for the purpose of securing control over the options for 
the défendant until the expiration of the same and for the purpose of 
preventing the plaintiffs from offering the said options to persons other 
than the défendant, falsely and fraudulendy and with intent to de- 
ceive the plaintiffs represented to them that, if they would exécute the 
contract, then Bryan "as agent of the défendant would purchase the 
said lands and mining rights covered by said options, if the examina- 
tion of said properties by his engineers should show that the said 
lands contained valuable deposits of phosphate rock, and would pay to 
the plaintiffs the commissions upon the purchase price thereof as set 
forth in said contract, if any of said properties should be purchased by 
said défendant company either directly or indirectly, and the plaintiffs 
relying upon the said représentations of the said Bryan executed the 
said contract" ; that "thereafter in accordance with the said agreement 
an examination was made of the properties covered by said options by 
the engineer of the said défendant company, and by its instructions, 
and said engineer by his report estimated the amount of phosphate 
rock deposited upon" certain lands mentioned in the déclaration at 
1,101,055 tons; that the estimate of the engineer as reported by him 
as to thèse lands was "not a true report of the amount of phosphate 
rock thereon and was made by said engineer in bad faith, and that ac- 
cording to the actual surveys and examination of said engineer and a 
proper estimate based thereon" the amount of phosphate rock thereon 
was 1,310,497 tons; that "the said surveys and examination shovved 
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that the said lands contained valuable deposits of phosphate rock and 
said lands actually contained deposits of phosphate rock of great 
value"; that thereafter, October 35, 1901, Ih-yan acting for and on be- 
half of the défendant notified the plaintiffs that he did not care to 
piirchase any of the properties mentioned in the contract of July 30, 
1901 ; that "it was then impossible for the plaintiffs to renew said op- 
tions"; that the défendant in advising the plaintiffs through Eryan 
that it did not care to purchase any of the properties covered by the 
options under the contract of July 30, 1901, did not act in good faith, 
but "knowing that the said options held by the plaintiiïs would ex- 
pire at once upon the refusai of the défendant to complète the pur- 
chase of said properties and that it would be impossible for the plain- 
tiffs to renew such options", in bad faith declihed to make said pur- 
chases, "and with the intention to deprive and defraud the plaintiffs 
of their commissions upon the purchase price of said properties under 
said contract and of their rights under said options, and with the pur- 
pose and intention of negotiating directly with the owners of said prop- 
erties for the purchase thereof after the expiration of the options held 
by the plaintiffs"; that thereafter the défendant by its officers and 
agents entered into negotiations for the purchase of the properties 
theretofore mentioned in the déclaration, excepting the Lockridge 
property which had already been purchased by it, upon the basis of the 
investigation and examination niade bj- its engineer under the contract 
of July 30, 1901, and thereafter purchased a number of them, specified 
in the déclaration; that "if the défendant had acted in good faith with 
the plaintiffs under said contract, in purchasing said properties and 
niining rights, the plaintiffs would bave rcceived as compensation or 
commission the sum of $91,734.99 upon the purchase of the properties 
of the International Phosphate Company, the Howard Phosphate Com- 
pany and the Ridley Phosphate Company, being seven cents pcr ton 
upon 1,310,497 tons of phosphate rock contained in said properties, 
and the said plaintiffs would also bave received the sum of $2,700 com- 
mission upon the sale of the said I^ockridge property, being seven and 
one-half per cent, upon the purchase price of $3G,000, and the plaintiffs 
would also bave received the sum of $3,525, being commission at the 
rate of seven and one-half per cent, upon $47,000, the purchase price 
of the said Harlan property, a total of $97,959.99"; that "the fraudu- 
lent acts and misrepresentations of the défendant companj' and of the 
said Bryan, its agent, heretofore fuUy set forth, deprived the plaintift's 
of their rights under said options of a value of $150,000, and prevented 
the plaintiffs from selling to persons other than the défendant the 
properties and mining rights hereinbefore particularly mentioned and 
the other properties set forth in the schedules A, B and C attached to 
said contract marked Exhibit 'A,' and that if the same had been sold 
by the plaintiffs to persons other than the défendant, they would hâve 
received a profit of $150,000 and upwards"; that "the défendant in 
ail of the acts, negotiations, transactions and représentations heretofore 
mentioned, donc, conducted, carried on, executed and made by it and 
by its agent, the said Bryan, on its behalf, with the plaintift's, did not 
act in good faith with the plaintiffs, but that the said acts, negotiations, 
contracts, transactions and représentations were donc, conducted, car- 
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ried on, exécutée! and made in furtherance of a fraudulent scheme of 
the said défendant company to obtain control of the said options lield 
by the plaintiffs during tlie entire existence of tlne same, to prevent 
the plaintiffs from negotiating and selling tlieir rights under said op- 
tions and the said properties and mining rights to persons other than 
the défendant, and to enable défendant to purchase said lands and min- 
ing rights directiy from tlie owners thereof aftcr the expiration of said 
options, without paying any commissions to the plaintiffs upon the pur- 
chase price of the said properties and rights covered by the said op- 
tions as provided for in the contract heretofore mentioned, executed 
on Jnly 30th, 1901, and that in conséquence of said fraudulent scheme 
and of the fraudulent acts and misrepresentations of the défendant 
and its agents made in furtherance thereof and for the purpose of car- 
rying out said fraudulent scheme, the plaintiffs hâve been damaged in 
tiie sum of one hundred and fifty thousand dollars ($150,000), where- 
fore they bring their suit." The agreement of July 30, 1901, as shown 
in ExhilDit A attached to and made a part of the déclaration is as fol- 
lows : 

"Exliibit 'A.' 

Atrreement made and entored into this .'iOtli thxy of July, 1001, by and be- 
tween George H. Rosers and John G. Gray. partii^s of the tirst part, liereinafter 
called Rosers and Gray, and Chas. T. Kryan, jiai'ty of the second part, herein- 
after callfd ÏU-yan. Whcreas, Rop;ers and Gray are tlie owners of certain op- 
tions on i)hosnhate lands, plants and jiropcrly (U'scril)ed in schednles 'A' and 'B' 
hereunto annexed, and also own or cinitrol options on certain phosphate lands 
in Jfaury, ITifkman and Lewis Connties in the State of Tennessee, dei-eribed' 
in sched.nle T" borennto annexed. and wheroas [ir.van is desirons of examinins 
said lands with engineers and experts to estimate to his satisfaction the qual- 
ity or value of the phosphate rock thei'eon and the property ineluded in said 
options with a \iow of deterniining if li(> will jairchase snch lands and prop- 
erties or any of tliein. Xow it is agreed by and between the iiarties hereto in 
considération of the iironii.ses herein made the ono to the other as follows: 

Ist. Rogers ami (îray agrée they will afford to liryan and liis engineers and 
experts every oriportunity that it niay he possible for them to afford or rea- 
sonahly obtain to m.ake a fnll examination of ail the proi^crties covered by 
said options as said Bryan shall désire, and that in no event shnll Rogers and 
Gray exercise any of the options mentioned in any of the schoduJos hereunto 
annexed witliin ninet.r days from date hereof, e.xcept sucb ()ptions covering 
properties as Brya.n may before the ex])iration of ninety days notify theio that 
he does not care oitber to attempt to negotiate the purcliase of directiy or 
talvO under any Rogers and Gray ojition covering the saine. 

(2) Second. That if at any time hereafter the said Tîryan shall agrée with 
the owner or owners of any one or more of the properties covered by said op- 
tions to purchase any of the proiierties refei-red to therein either directiy or 
indirectiy, Rogers and Gray agrée that in snch evont on re(|nest of Bryan they 
will release such owner or owners of said proiierty from any oblitration to 
them whatsoever arising b,y roasori of said Rogers and Gr.ay having from such 
owner or owners an ojition on that parcel of ])ropprty. TTpon the coninletion 
of the purchase of any parcel of jiroiieity covered by any of said options B,ryan 
shall pay to Rogers and Gray a sum which shall be equal to sevon (7) cents 
per ton on ail phosphate l'ock on said propci-ty jinrehased as the same shalj 
be estiniated to exist thereon by Bryan's engineers, provided said property 
shall be one of those enumerated in schedule 'A,' and if such jjroperty be one 
of fhose specified in 'R' or 'C' the said Bryan siialT pay to Rogers and Gray 
(7^{.) seven and one-half per cent, on sneh price as* Bryan may agrée to pay 
to the owners thereof. and it is agreed by the said Bryan that he will not 
take any options upon or purchase or become interested diref:tly or indirectiy 
in auy phosphate lands whatsoever withiu the State of Tennessee before De- 
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cember 31st, 1901, other than those whlch he may elect to purchase ander thl» 
agreement, or such as may before sueh date be submitted by sald Eogers and 
Gray or on which they shall recelve such compensation and commissions. And 
said Bryan further agreea that he wlll by compétent englneer or engiueers 
seleoted by blm investlgate each of the propertles referred to in said options 
with ail reasonable diligence and if said Bryan shall not wish to acqnire any 
property Investigated he will so notify said Rogers and Gray on reaching that 
conclusion and they shall be at llberty to deal with said property and any op- 
tion they hold thereon as if thls contract had not been made. And It Is further 
agreed betvveen the parties hereto that if at any tlme within ninety days from' 
the date hereof Bryan shall elect to take an assignment of any of the options 
mentioned in any of the schedules hereunto annexed instead of dealing inde- 
pendently of such options with the owners of the property covered by any 
such options, the sald Rogers and Gray agrée that they will assign to the 
«ald Bryan any such option he may elect to ask to be asslgned to blm as afore- 
said, It belng understood that In the event of such an assignment of the op 
tion if the sald Bryan shall thereafter elect to exercise the same. the com- 
peusatiou of said Rogers and Gray upon the purchase by Bryan of the property 
covered by such asslgned option shall be as hereinabove set forth as in the 
case of a purchase by Bryan of the property direetly from the owner. And it 
Is agroed that if the said Rogers and Gray shall at any time prlor to January 
1, 10u2. acqulre any options on any other property they will exécute with 
Bryan at his élection a slmilar agreement with respect to any such propertles 
covered by such options as this agreement The ternis and conditions of tliis 
agreement shall be blnding upon the exeeutors, administrators and assigna of 
ail parties hereto. 

In Wltness Whereof the parties hereto hava hereunto set their hands and 
Beals thls day and year flrst above written. 

Geo. H. Rogers [Seal.] 
Jolm G. Gray [Seal.] 
Chas. S. Bryan [Seal.] 
In the présence of 
R. H. Wright, 
B. Caklei-, 
Willard Saulsbury. 

Schedule 'A.' Schedule 'O.* 

International Phosphate Co. Hughes & Aiken 

Howard " " Loekridge 

Central " " Bear Creek 

Central " ** Brownlow & Estes 

Rlue Grass " ** Estes Bend 

Rummer Co. " ** Porter Heirs 

Rldley " " Hensley 

Jackson » « g q Long 

H. G. Kitrell " " Bnlley 

Stockard 

Schedule 'B.* Wallier 

Carpenter & Wllson P- 0. Kitrell 

A. B. Harlnn Hensley Heirs." 

Bethel Howard 2 tracts 
R. J. Bryan 

In addition to the foregoing averments the déclaration .sets forth a 
number of acts and practices on the part of the défendant, to which it 
is unnecessary particularly to refer, connected with its alleged frauda- 
ient scheme to control the options held by the plaintifïs and deprive 
tliem of ail bénéficiai enjoyment of their rights thereunder. 

It is not necessary to consider seriatim ail the assignments of error. 
The substantial questions raised by them are only three, namely : 
First, whether a case of actionable fraud is set forth in the amended 
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déclaration; second, whether it appears therein that the plaintiffs 
suffered damage by reason of the acts, matters and thing's set forth 
and complained of; and, third, whether it appears from the déclara- 
tion that Bryan, so far as concerned or participating in such acts, 
matters and things, was an agent of the défendant and acting in 
that capacity. It will be convenient to coiisider thèse points in thcir 
reverse order. The amended déclaration, before stating tlie matters 
complained of, sets forth : 

"For that the said Cl!îi]-le> S. P>r.yan duviiiir ail of llic ii(.i,'oliatioiis and 
transac-tioiis htreiiiaftpr jiientioned was thf uKciit i)f the Vir,:iiiiia-('ar;)liiia 
Chemical t'omiiaiiy. authoi'ized aiul eniiiowered Iiy said dpfeiidai.it to iieî;;otiate 
for the purehase of the i-i^lits of the ijlaiutitî'w uudei- sahl options uin.i to (>ntei- 
Into ail agreeîuents und to do ail thinKs that ini;;lit he necessary for that pnr- 
])ose. and ail of the iiegotiations. contiaets, ti'aiir-actioiis and acts of the said 
Charles S. Bryan hereiriafter referred to were earried on. exeeuted, iierforuied 
and done hy hiui in jiursnanee of said anthority and as iigent for and on behalf 
of the Virtîinia-C'arollna Clieniital Company, tlie del'eudard, and witli its 
knoNsiedse aud cousent." 

Hère it is expressly averred that al! of Bryan's negotiations, con- 
tracts, transactions and acts, complained of, were earried on, exeeuted, 
performed and done by him in ptirsuance of anthority conferred on 
him by the défendant and with its knovvledge and consent. It was 
not necessary, and wonld hâve been impro])er, to set forth the mère 
évidence of Bryan's anthority or agency. Such anthority and ageiicy 
are averred as matters of fact, the truth of whicli is admitted by the 
demurrer. The contention on the part of tlie défendant that it does 
not appear that Bryan was authorized by it to commit a fraud on the 
plaintifïs fails for two reasons. First, if any negotiation, contract, 
transaction or act, entered into or done by him as agent, appears to 
bave been fraudulent, its fraudulent nature cannot exce])t or exclude 
it from the admission by the demurrer that it, including its fraudulent 
nature, was done pursuant to the anthority of the défendant. Sec- 
ond, the amended déclaration sets forth in its concluding paragraph 
that ail the acts, negotiations, transactions and représentations, there- 
inbefore mentioned, done, conducted and made by the défendant and 
Bryan, its agent, were "done, conducted, earried on, exeeuted and made 
in furtherance of a fraudulent scheme of the said défendant company 
to obtain control of the said options" etc. Wliether or not actionable 
fraud bas been alleged will be considered later. But if it bas been 
alleged, there can be no question that agency on the part of Bryan 
bas been sufficiently averred. 

The next question is whether it appears from the amended déclara- 
tion that the plaintiffs suffered damage by reason of the acts, matters 
and things set forth and complained of. It is alleged that the op- 
tions held and owned by the plaintiffs for the purchase of lands con- 
taining phosphate rock, and for the purchase of jAosphate rock in 
other lands, in Tennessee, were of the value of $ir)0,00(). It is further 
alleged : 

"That the fraudulent acts and misi'epreseiitalioiis of the défendant company 
and of the said Kryan, its agent, lieretofore J'ully set forth dejn-ived thf? 
lilaintiffs of their riglits under said o])(ions of a vaine of .'Sir)O.(KK), and jjre- 
veuted the plaintiffs from selling ta persoiis oiher tliau the défendant the 
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properties and mîning rights hereinbefore particularly mentioned and tbe other 
properties set forth in the schedules A, B and O attached to said contract, 
marked exhlbit 'A,' and tbat if tbe same had been sold Cy tbe plaintiffs to 
persons otber tban tbe défendant, tbey >yould bave recelved a profit of $150,- 
000 and upwards." 

And further: 

"Tbat in conséquence of said fraudnlent scbeme and of tbe frandulent acts 
and misrepresentations of tbe défendant and its agents uiade in i'urtberan(;e 
tliereof aud for tbe purpose of earrying ont saicl frandulent sclieme, tlie 
plaintiffs bave been damugod in tlie snm of one liuudi-ed and fifty tbousaud 
dollars ($150,000), wberefore they bring tbelr suit." 

If the foregoing averments, germane to the subject of damages, be 
considered alone, the demurrer admits that the plaintiffs owned and 
held options worth $150,000 ; that they were deprived by the défendant 
of their rights under them of the vakie of $150,000 ; and that they had 
consequently suffered damage to the amount of $150,000. It is urged 
on the part of the défendant that the déclaration is fatally defective 
in omitting to allège that, "but for the fraud of the défendant the 
plaintiiïs could and would hâve sold their options to another or others 
and derived a profit therefrom." But such an allégation clearly would 
hâve been unnecessary. This is not the case of excuse for the non- 
performance of a condition précèdent, where frequently it is necessary 
to the right of recovery to aver willingness and ability to perform 
on the part of the plaintiff and prévention or waivet on the part of 
the défendant. The suggested averment at most would hâve prcsented 
only matter of évidence. It is true that counsel for the plaintiffs 
stated in their brief and during the argument in this court that it was 
not possible for the plaintiffs to aver with certainty that except for 
the fraud of the défendant they could hâve sold to others the property 
covered by the options. But this statement in no sensé is part of the 
record and in the considération of the case on demurrer we are 
strictly confined to the record. So far as the record is concerned the 
options may hâve been valuable to the plaintiffs by reason of their 
ability to sell to others, or by reason of their ability to purchase for 
themselves, but whether their value depended on the former con- 
sidération or on the latter is wholly unimportant for the purposes of 
the présent décision in view of the positive averment of their value 
and loss to the plaintiffs. The déclaration allèges, as bas already ap- 
peared, that ail the options held and owned by the plaintiffs were ex- 
ecuted in June, 1901, and by their terms were to remain in force 
for "periods of from 60 to 100 days, with provision for extension 
thereof for such further time as might be necessary to complète the 
examination of the properties and consunimate the transaction, pro- 
vided the periods of time mentioned in said options should be . in- 
sufificient to complète the investigation of said properties in Tennessee 
upon which the plaintiffs held similar options." Unless renewcd or 
extended, ail of thèse options must hâve expired prior to October 
9, 1901, that day next following the period of 100 days after the last 
day of June in that year. The déclaration allèges that on October 25, 
1901, Ijtyan "acting for and on behalf of the défendant company, 
notificd the plaintiffs that lie did not care to purchase any of the 
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properties" mentioned in the contract of July 30, 1901, and that "it 
was then impossible for the plaintiffs to renew said options." It is 
urged by the défendant that, in the absence of any spécifie allégation 
of an extension or renewal of the options or that they were still in 
force, they must be treated as having expired before the plaintiffs 
were notified by Bryan as above mentioned, and, further, that if it 
can be gathercd from the déclaration that the options had been ex- 
tended or renewed and did not expire until after the above notifica- 
tion, the plaintiffs were not damaged as they could after such notifica- 
tion hâve exercised the options. Much stress was laid by the de- 
fendant on the provision in the options for their extension "for such 
further time as might be necessary to complète the examination of the 
properties and consummate the transaction." Thèse considérations do 
not strike us as entitled to weight. We cannot on this writ of error 
discharge the function of a jury. It is not for us to weigh the proba- 
bility or improbability of the truth of statements of fact in the déclara- 
tion. Of course, if it appears from the déclaration that a statement 
of fact cannot possibly be true, it must be rejected. But such a state- 
ment, if there be a possibility of its truth, must on demurrer and 
subject to the requirement of reasonable and practicable particularity 
be accepted as true. If the options held and owned by the plaintiffs 
expired prior to October 9, 1901, and, consequently, before they 
received the notification from Bryan, it would not necessarily follow 
that the plaintiffs had not through fraud on the part of the défendant 
been deprived of their ri.ghts under the options and prevented from 
selling to other persons the properties and mining rights covered by 
them as expressly alleged in the déclaration. Nor, if the options had 
been so extended or renewed as to be in force on and after October 
9, 1901, and until and even after the date of the notification from 
Bryan, would it necessarily follow that the plaintift's had not, through 
fraud on the part of the défendant, been deprived and prevented as 
above mentioned. Notwithstanding such extension or rcncwal, it is 
possible that the options remained in force for only such a short period 
after the notification from Bryan that it was prac'tically impossible for 
the plaintiffs to exercise their rights under them after such notifica- 
tion; for the bénéficiai exercise of those rights may bave involved 
the finding of purchasers as well as the completion of the "examina- 
tion of the properties," in order to "consummate the transaction," 
and the conditions and limitations of such extension or renewal of op- 
tions are not set forth in the déclaration. But it is unnecessary to 
elaborate this particular branch of the discussion. The déclaration 
allèges that the plaintiffs by the acts or conduct of the défendant 
were deprived of and prevented from exercising their rights under 
their options, and that on the receipt of the notification from Bryan 
October 25, 1901, "it was thon impossible for the plaintiffs to renew 
said options." It is a mistake to assume that it was incumbent on the 
plaintiffs to set out in the déclaration mère matter of évidence for 
the purpose of explaining why the options were or were not in force, 
or potentially bénéficiai to the plaintiffs, at any particular time. The 
déclaration is in case for the recovery of damages resulting from an 
alleged tort, consisting of acts and conduct on the part of the de- 
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fendant claimed to hâve been fraudulent. Althoug:h ît fefers to the 
contract of July 30, 1901, it is not based on that contract. It is true 
that it is alleged in the déclaration that, if the défendant had acted in 
g-ood faith toward the plaintiiïs under that contract the latter woukl 
hâve received the sum of $97,959.99 by way of commission, at the 
rates specified in the contract, on the purchase or sale of certain 
properties mentioned therein. But thèse properties do not include 
ail the phosphate lands and riglits in phosphate lands referred to in 
the contract, or covered by the options of which the plaintiffs claim 
they were wrongfully deprived through fraud on the part of the 
défendant. While the amount which could hâve been realized under 
the contract of July 30, 1901, might under certain aspects of the case 
be évidence of the value of options held and owned by the plaintiffs, 
the statement on that subject in the déclaration was wholly unneces- 
sary and must be rejected as surplusage. It cannot, however, vitiate 
the pleading or render insulîîicient the other allégations of damage 
already discussed. 

We now corne to the principal and most difficult question in the 
case, namely, whether actionable fraud is set forth in the amended 
déclaration. The contract of July 30, 1901, recites that "Bryan is 
désirons of examining said lands with engineers and experts to esti- 
mate to his satisfaction the quality or value of the phosphate rock there- 
on and the property included in said options with a view of determining 
if he will purchase such lands and properties or any of them." After 
reciting the above désire on the part of Bryan and the ownership by 
the plaintiffs of the options mentioned in the schedules, the contract 
provides not only that the plaintiffs "will afïord to Bryan and his en- 
gineers and experts every opportunity that it may be possible for them 
to afïord or reasonably obtain to make a full examination of ail the 
properties covered by said options as said Bryan shall désire," but 
■that in no event shouîd the plaintiffs "exercise any of the options men- 
tioned in any of the schedules hereunto annexed within ninety days 
from date hereof, except such options covering properties as Bryan 
may before the expiration of ninety days notify them that he does not 
•care either to attempt to negottate the purchase of directly or take 
tmder any Rogers and Gray option covering the same." The contract 
further provides for the payment by Bryan to the plaintiiïs of com- 
missions on the amount of the purchase price, if he should agrée with 
the owner or owners of any one or more of the properties covered by 
the options to purchase the same either directly or indirectly, and should 
complète the purchase. It further provides that Bryan would "by com- 
pétent engineer or engineers selected by him investigate each of the 
properties referred to in said options with ait reasonable diligence", 
and if he should not "wish to acquire any property investigated" he 
would so notify the plaintiffs "on reaching that conclusion and they 
shall be at liberty to deal with said property and any option they hold 
thereon as if this contract had not been made." It further provides 
that if at any time within ninety days from the date thereof Bryan 
.«hould elect to take an assignment of any of the options mentioned in 
the schedules the plaintiffs would assign to him any such option he 
should so elect, "it being understood that in the event of such an as- 
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signment of the option if the said Bryan shall thereafter elect to exer- 
cise the sanie" the compensation of the plaintifïs upon the purchase 
by him of the property covered by such assigned option should be the 
same as if Bryan purchased the property directly from the owner. 
And it further provides that if the plaintifïs should prior to January 1, 
1902, acquire any options on other property they would at Bryan's 
élection enter with him into "a similar agreement with respect to any 
such properties covered by such options as this agreement." It is diffi- 
cult to conceive of a more improvident contract so far as the plaintifïs 
are concerned than that of July 30, 1901. By it they debarred them- 
selves from the exercise of any of the options referred to in its sched- 
ules for a period not expiring until after the détermination of ail of 
them unless renewed or extended in point of time beyond their original 
limitation or except in so far as Bryan within that period should notify 
them that he did not care to negotiate the purchase of property covered 
by one or more of them. They bound themselves at the élection of 
Bryan within ninety days to assign to him any of the options mentioned 
in the schedules, and to enter into a similar agreement with him touch- 
ing any options which thereafter and until January 1, 1902, should be 
acquired by them. On the other hand, Bryan by the contract of July 
30, 1901, practically bound himself to nothing which could or would 
be of advantage or benefit to the plaintifïs. By it he did not agrée to 
purchase at any time the property covered by any of the options or 
to take an assignment of any of them ; nor by it did he definitely under- 
take to notify the plaintifïs within the specified period of ninety days 
of any unwillingness on his part, after investigation by the engineer 
or engineers, to acquire property so investigated. It is true that by the 
contract he agreed to investigate the properties covered by the options 
with "ail reasonable diligence" but, if he should not wish to acquire 
any property investigated, he was under an obligation so to notify the 
plaintiiïs only "on reaching that conclusion." The mental act of reach- 
ing a conclusion might or might not occur prior to the expiration of 
the specified period of ninety days, and might well be impossible to es- 
tablish by évidence. Even in case of an assignment to Bryan of any 
ipf the options he was obliged to pay compensation to the plaintiffs only 
if he should, after such assignment, "elect to exercise the same." 
Nor is there any provision in the contract requiring Bryan to acquire 
for himself or others any property covered by options or to take an 
assignment of any options or to pay any commissions or compensation 
to the plaintiffs, even if investigation by engineers should disclose that 
the property covered by such options was extremely valuable by reason 
of the présence of phosphate rock. In such case he could be bound 
only by his élection to take such property, or an assignment of options 
and to exercise the same. The amended déclaration does not disclose 
any breach of the contract of July 30, 1901, or any ground on which 
an action ex contractu could be sustained. It does not seek a recovery 
on the contract, nor its rescission on the ground of fraud. Nor does it 
otherwise attack the validity of the contract or aim at the doing of 
anything inconsistent with its terms. The déclaration in question is 
purely ex delicto. The contract of July 30, 1901, is disclosed as an in- 
strument employed in the successful accomplishment of a dishonest and 
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over-reaching scheme to the pecuniary injury of the plaintiffs. The 
contract appears only as an incident, though a necessary incident, to 
the commission of the fraud claimed to be chargea against the défend- 
ant. It appears from the déclaration that the défendant before and at 
the time Bryan and the plaintiffs entered into the contract, had an evil, 
wrongfui and dishonest intent, for its own selfîsh ends, to deprive the 
plaintiffs of their options. It allèges that Bryan as agent and on behalf 
of the défendant, in order to secure the exécution of the contract and 
for the purpose of securing control of the options and preventing the 
plaintiffs from disposing of them to persons other than the défendant, 
"falsely and fraiidulently and with intent to deceive the plaintiffs rep- 
resented to them that if they would exécute sai 1 contract then the said 
Bryan, as agent of the défendant, would purchase the said lands and 
mining rights covered by said options, if the examination of said prop- 
erties by his engineers should show that the said lands contained valu- 
able deposits of phosphate rock, and would pay to the plaintiffs the com- 
missions upon the purchase price thereof as set forth in said contract, 
if any of said properties should be purchased by said défendant Com- 
pany, either directly or indirectly." It further allèges that "the plain- 
tiffs relying upon the said représentations of the said Bryan executed 
the said contract". It further allèges in its concluding paragraph that 
the above représentation by Bryan was "made in furtherance of a 
fraudulent scheme of the said défendant company to obtain control 
of the said options held by the plaintiffs during the entire existence of 
the same, to prevent the plaintiffs from negotiating and selling their 
rights under said options and the said properties and mining rights 
to persons other than the défendant, and to enable défendant to pur- 
chase said lands and mining rights directly from the owners thereof 
after the expiration of said options, without paying any commissions 
to the plaintiffs upon the purchase price of the said properties and 
rights covered by the said options as provided for in the contract here- 
tofore mentioned, executed on July 30th, 1901." It appears from the 
déclaration that on or prior to September 4, 1901, the engineer of the 
défendant examined and surveyed the property covered by the options 
held by the plaintiffs and estimated the amount of phosphate rock there- 
on pursuant to the contract of July 30, 1901, and that the "said sur- 
veys and examination showed that the said lands contained valuable 
deposits of phosphate rock and said lands actually contained deposits 
of phosphate rock of great value." On behalf of the défendant atten- 
tion is called to the fact that while both the contract and the représenta- 
tion, on the strength of which it was entered into by the plaintiffs, refer 
to an examination and investigation of the property by Bryan's engin- 
eers, the onlv averment in tiie d.'claratinn touching the examination 
of tlie propc'ty states that it was ni;î(k' hv the engineer of the défend- 
ant, and it is urged that it does not a])pear that the defendant's en- 
gineer was lîryan's engmeer. Even were it material to consider this 
point in dcciding the case on demurrer, it would be enough to say that 
the objection is without color or is at least hypercritical in view of 
the statement that ail of the negotiations, contracts, transactions and 
acts of Bryan referred to in the déclaration were carried on, executed 
and donc by him "as agent for and on behalf of" the défendant. As- 
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suming that it is essential to the maintenance of this action of tort in 
the nature of deceit that there should hâve been a mala fiide, deceitful 
and false représentation, express or imphed, on the part of the défend- 
ant of existing or past matter of fact, we think the amended déclara- 
tion discloses siich a représentation, and that it was acted upon by the 
plaintiffs to their préjudice. The demurrer admits that the défendant 
through Bryan as its agent, in order to secure the exécution by the 
plaintifts of the contract of July 30, ]!)01, and for the purpose of de- 
priving them of their options, and with intent to deceive them, falsely 
represented to them that, if they would exécute the same, the défend- 
ant through Bryan would purchase the lands and mining rights covered 
by the options and pay the plaintiffs commissions if it were shown 
that such lands contained valuable deposits of phosphate rock. There 
is a prima facie presumption of fairness and honesty in the dealings of 
mankind, and, where one man makes a promise to another as an in- 
ducement for a change of position or other action on the part of the 
latter, he, if not expressly, impliedly avers that he has an existing in- 
tent to fulfill his promise, and such implied averment of existing intent 
is of matter of fact and, if false and fraudulent, is a fraudulent rep- 
résentation, which may or may not, according to circumstances, fur- 
nish the basis for an action ex delicto. The défendant, then, through 
Bryan falsely and fraudulently avcrrcd that in point of fact it had an 
existing intention to take the property covered b}- the options and pay 
commissions to the plaintiffs if there were valuable deposits of rock 
thereon ; and upon this misrepresentation the plaintiffs relied in ex- 
ecuting the contract of July 30, 1901. Yet it appears from the déc- 
laration, and is admitted by the demurrer, that the défendant in mak- 
ing the représentation as an inducement to the exécution of the con- 
tract, did not in fact hâve such an intent, but, on the other hand, had 
a precisely opposite intent ; and that, with the exception of the Lock- 
ridge property, it never purchased any lands or mining rights under 
the contract with the plaintiffs. The inquiry at this point is not 
whether the représentation made by the défendant would or could 
be material or admissible in an action founded on the contract. Doubt- 
less it would be held incompétent as tending to add to or vary the 
terms of a written instrument. Nor is the point whether a fraudulent 
oral or paroi représentation, going merely to the considération, and not 
to the exécution, of the contract of July 30, 1901, as a sealed instru- 
ment, would be admissible in an action on that contract. The gênerai 
rule is that "in an action upon a sealed instrument in a court of law, 
failure of considération, or fraud in the considération, for the pur- 
pose of avoiding the obligation, is not admissible as between parties 
and privies to the deed." Hartshorn v. Day, 19 I-îow. 211, 222, 15 
L. Ed. 605. But the inquiry is whether such a false and fraudulent 
averment of intent as was involved in the représentation in question 
is not sufficient, other requisites existing, to support an action ex de- 
licto in the nature of deceit. It went to the whole bencfit or advantage 
to be expected or derived by the plaintiffs from their ncgotiations with 
the défendant with respect to the options. And such false représenta- 
tion, according to the case admitted by the demurrer, was part and 
parcel of a deceitful and fraudulent scheme or course of conduct on 
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the part of the défendant, including such représentation as only onc 
of its factors, contrived and practiced in the successful accomplishment 
of an evil and dishonest design wrongfuUy to deprive the plaintiffs of 
their rights under their options. The plaintiffs can hâve no remedy for 
the injury sustained by them in an action on the contract. If on the 
case as now presented tliey are not entitled to recover in an action ex 
dehcto they are remediless. But we are not aware of any rule of law 
which can operate to bar the plaintififs from redress in such a case. 
We think, on the contrary, that on, well-settled principles tliey are, on 
the showing made by the amended déclaration, entitled to recover, if 
sufficient particularity of averment has been observed in that pleading. 
In Edgington v. Fitzmaurice, 29 L- R- Ch. Div. 4oï), it was held that a 
false représentation of the intention of the défendant in doing a par- 
ticular act may be a fraudulent représentation of fact on which, if the 
plaintiff was misled by it, an action of deceit may be maintained. 
There was a misstatement in the prospectus of a company of the ob- 
jects or purposes for which money was to be raised by an issue of de- 
bentures. The court held, on dismissing an appeal from Denman, 
J., that an action of deceit would lie. Bowen, L. J., said: 

"ïhis is an action for deceit. In which the Plaintiff complains tliat he was 
induced to talie certain del)entures by the mlsrepresentations of the Défend- 
ants, and tliat he sustained damage thereby. * * * But when we corne to 
the third alleged misstatement I feel that the Plaintiffs case Is made ont. I 
mean the statement of the objects for which the nioney was to be raised. 
Thèse were stated to be to complète thfi altérations and additions to tlie build- 
ings, to purchase horses and vans, and to develojje the supply of flsh. A mero 
suggestion of possible purposes to which a portion of the money might be ap- 
plied would not hâve formed a basis for au action of deceit. There must 
be a misstatement of an existiug fact: but the state of a nian's mind is as 
niuch a fact as the state of his digestion. It is true that it is vei-y difllcult 
to prove what the state of a mau's mind at a particular time is, but if it can 
be ascertained it is as much a fact as anything else. A misrepresentation as 
to the state of a man"s mind is, therefore, a misstatement of fact." 

The other judges sitting in the case took the same view. In John- 
son v. Monell, *41 N. Y. 655, it was held that it is not necessary, in 
order to establish fraud in the purchase of goods, that the purchaser 
should bave made false statements concerning his pecuniary ability 
and hâve obtained crédit accordingly ; but that fraud may consist in 
the purchase with intent not to pay ; and this intent may be proved by 
facts and circumstances as well as by affirmative déclarations by the 
purchaser as to his pecuniary condition. The court through Peckham, 
J., said: 

"There is no principle that will sanction a fraud in the purchase of goods, 
although the fraudulent purchaser was enabled to contract for and obtain 
possession of them without any false statement to the vendor. To my mind 
there seems to be an absurdity in holding that such false statement is the 
only évidence that can establish the fraud. That is the simple principle upon 
which alone such a décision can be based, and there is no such principle in the 
law. To establish such a fraud a party is no more eonflned to any particular 
kind! or character of évidence than he is in any other case. He must prove 
the fraud to the satisfaction of the Jury, by any compétent évidence, and If 
he fall to make ont a case sufficient to go to the jury without évidente of 
false représentation at the time of the purchase, then he must give that évi- 
dence or be nonsuited. To avoid the sale as fraudulent the jury must be sat- 
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isfied, by the proof, that the purchaser intended, by tbe purcbase. to defraud 
the vendor ; tbat be never intended to pay for the goods. ïbat proof will 
differ necessarily in practice as mueh as the conduct of men varies. To hold' 
tliat affirmative misrepresentation is indispeasal)le to avoid a sale is to dé- 
clare that tluit is the only mode in which a fraudulent purcliase can be made, 
that ail others are bonest and légal." 

In Stewart v. Emerson, 52 N. H. 301, the court held that, when 
one intending- net to pay for goods induces their sale on crédit by 
fraudulently representing or causing the owner to beUeve that he in- 
tends to pay for them or by fraudulently concealing the intent not to 
pay, a debt is created by fraud. In the course of a forcible and 
elaborate opinion Doe, J., said : 

"The substance of a coutract is a mutual nnderstanding, existing in fact or 
in contemplation of law. A contract of sale, from B to A, completely per- 
formed, is their mutual understanding, executed by the delivery of the goods 
and the payment of the price. The understanding is, that A is to acquire 
the possession and ownership of B's goods, and to pay for them. Without a 
mutual understanding that A is to pay for them, there is no sale. If both par- 
ties understand there is to be no payment, the transaction is a gift, and not 
a sale. If B understands there is to be payment, and A understands there 
is to be no payment, it is ueither a sale nor a gift, and the title does not 
pass, because there is no mutual understanding, unless a case of estoppel can 
be made out by one party agaiust the other. When A so couducts as to in- 
tentionally cause B to understand that A is a pvircbaser, or, in other words, 
that the transaction is a sale, he necessarily' causes B to understand he in- 
tends to pay, because a sale or purehase necessarily implies payment or an 
intent to pay. If lie aets in bad faith, inteuding never to pay, and, therefore, 
the understanding is in fact not nmtual. still B could maintain an action on 
tbe oontract, because A would be estopped to deny that his understanding 
and Intent wore what he induced B to under.'itand tbey were. Having, by his 
words or conduct, wilfully caused B to believe the existence of a certain 
State of facts. and induced him to act on that belief so as to alter his prévi- 
ens position by parting with his goods, A is concluded from averring against 
him a différent state of things as existing at the same time. Davis v. Handy, 
S7 N. II. 05, 75. This estoppel B may set up against A. But he is not obliged 
to set it up. He may take the ground that, there being in fact no mutual 
understanding, no meeting or agreement of rainds, no harmony of intention, 
no joint assent to the same thing, there was no contract. And Vk'hen he takes 
that ground, it may be said that the validity of the sale is affected by the 
mère mental state of the parties, or it may be said that there was no sale to 
he affected by the mental state of the parties. In this analysis, the entire 
contract falls to pièces and disappears, and the transaction, resolved into its 
original and real éléments, becomes a wrongful and fraudulent conversion of 
B's goods by A. And when B may allège that the coutract or the debt was 
created by the fraud of A, he m.ay sustain bis allégation by proof of facts 
which would sliow that by reason of A's fraud there would hâve been no con- 
tract and no debt, if B had chosen to take that ground. The intent to com- 
mit a fraud is not the commission of a fraud ; but when A, in the assumed 
character of a buyer, anhno furandi, obtains goods of B on crédit by the con- 
cealment of sucli a material fact as an intent not to paj' — a fact peculiarly 
within his own knowledge. and impossible to be discovered by B' — the fraud- 
ulent part of the transaction cannot be reduced to the fact concealed, the in- 
tent not to pay. ïhe conceahnent of that facît Is fraudulent. B bas lost 
his goods: that is a serious part of the business. * * * The fraudulent 
part of ail this cannot be called a mère intention or state of the mind. The 
condition of both parties is sxibstantially changed by means of the fraudu- 
lent concealment. B bas lost his goods, and A bas obtained them without 
any valuable considération, * * * An intent to commit a fraud is not a 
fraud committed — but the question is, whether obtaining goods and crédit 
under color of a pretended purehase by concealing an intent not to pay for 
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them Is a fraud committed, or whether in such an affair tliere is nothing fraud- 
ulent but an unexecuted intent to commit a fraud. If tlie intent not to pay 
were the only fraudulent intent, it migbt be elaimed tbat the oiily intended 
fraud vvould not be committed till tlie time of paymeut arriyed. But the 
fraudulent design of wliich B cioniplains is tbe intent of A to get goods witbout 
payment, and by fraudulent concealment. Tbat intent is executed the mo- 
ment A gets the goods. No overt act reniains to be doue by him to complète 
the artifice practiced upon B. * * * I5ut the fraudulent design is not 
morely négative — not to pay at a futTire time; it is also affirmative — to ob- 
tain the goods and the crédit by the concealment of the material fact of the 
intention not to pay. This concealment is not a mère fraudulent intent: it 
is tbe exécution of a fraudulent intent and the commission of a fraud, if a 
fraud can be committed by tbe concealment of a material fact. * * * wiiat 
prlnciple of law requires a false and fraudulent représentation to be expressed, 
or forbids it to be fairly inferred from the act of purchase? A représentation 
of a material fact, iniplied from the act of purchase, and inducing the owner 
of goods to sell tbem, is as effective for the vendec's purpose as if it bad been 
previously and exju'essly made. If it is false, and known to the pretended 
purcbaser to be false, and is intended and used by him as the means of con- 
verting another's goods to his own use witbout couii)ensation, undor the false 
pretense of a purchase, vvhy does it not render such a purchase fraudulent? 
When tbe intent i» to pay, it is necessarily underslood by both ))artie3, and 
neod not be expressly represcnted as existing. W'hen the intent is not to pay, 
it is of course concealed. Whether the deceit is called a false and fraudulent 
représentation of the existence of an intent to pa,y, or a fraudulent conceal- 
ment of the existence of an intent not to i)a.v, the fraiid dcscribed is, in fact, 
one and the same fraud. A man obtaiiis goods on crédit by frauduleiitly rep- 
resenting (tbat is, fraudulently eausnig their owner to understand) tbat be iu- 
tends to pay for tbem ; or, he obtains theni by fi'aai<lnlently concenling his 
intent not to pay for them; if he obtains them in either way, he obtains them 
in both ways." 

In Pennsylvania possibly more than in any othcr state there has been 
a judicial inclination to uphold a purchase of property as not being" 
fraudulent, nctwithstanding an intention at the time of the purchase 
on the part of the purchaser never to pay. The tmsoundness and im- 
propriety of such a course hâve, however, met with severe condemna- 
tion at the hands of the Suprême Court of that state. In Bughman v. 
Bank, 159 Pa. 94, 28 Atl. 209, the court through Mitchell,"j., said : 

"In Smith v. Smith, 2t Pa. ^07 [(iO Am. Dec. Jll], it was held that even an 
intention by an insolvent bu.ver at tbe time of the jinrchase not to pa.v, will 
not amount to a fraud, uuless sonie false représentation, trick, or artiflce. or 
conduct whicli Involves a false rein'csenta.tion, be added. ïlie law as thus 
declared was not in barmony with that of a majority of other stutes, nor 
witli Sound policy or the principles of business honesty. It was moreover a 
departure from tlie préviens décision of tliis court in SJackinley v. McGregor, 
3 Whart. (Pa) 300, whero it was expressly held (page Sm (31 Am. Dec. .522]) 
tbat whatever may be tbe limitation of the right of the vendor as against 
other persons into whoso hands tlie goods may hâve corne, 'it is certain as a 
gênerai princiiile that when a person jmrchases goods witli a i)reconceived de- 
sign of not paying for them, it is a fraud, and the property in tbe goods doea 
not pass to the veudee,' ïhis seems to us much the sounder doctrine. * * * 
A purchase with a présent intent not to pay is a rank fraud in morals, and 
should be so pronouneed in law. The departure tbat was made in Smith v. 
Smitb is therefore much to be regi'etted. It wasj not made by a unanimous 
court, nor has it ever recel ved the uumixed approbation of the boneh or tho 
bar. But it lias been expressly followed lu several cases, and has remaiiied 
in tlio books vidthoiit being overruled. for forty years, and recognizing tliat the 
sub.iect is one on wbich légal minds hâve always been apt to differ, we do not 
think it wise now, notwithstanding our own clear convictions ou the priuci- 



EOGERS V. VIEGINIA-CAEOLINA CHEMICAL CO. 17 

pie, to unsettle the law by another change. We will, therefore, stand on the 
authority of Smith v. Smith and its kindred cases, but we will not go a step 
beyond what they require. Any additional circumstance which tends to show 
trick, artifice, false représentation, or, In the language of Smith) v. Smith it- 
Belf, 'conduct which reasonably Involves a false represei>tatiou,' will be suf- 
flclent to take the case out of the rule of those authoritles." 

Ayres v. French, 41 Conn. 142, is an instructive case in this con- 
nection. It was decided on demurrer to a déclaration in trover, the 
second count of which set forth a fraudulent procurement and con- 
version of shares of corporate stock belonging to the plaintiff. That 
count, together with the others, was held sufficient, the Suprême Court 
of Errors through Park, C. J., among other things, saying: 

"Tlie ground of complaint set fortb !n this count Is the conversion of the 
property by the défendant The remaining allégations contain merely a 
statement of the means employed by the défendant to obtain possession of the 
property, in order that he might carry into exécution bis preconceived inten- 
tion to couvert it to bis own use. ïhe count sets forth ail the facts and cir- 
cumstances with great particularity, but the substance of It is that the de- 
fendant, knowing the pecuniary condition of the plaintiff, devised the scherae 
therein stated to obtain the stock of the plaintiff. and then couvert it to his 
own use ; which scheme was successfully carried out and the conversion ac- 
compllsbed. The count contains ail the essential averments of an action of 
trover, aggravated by the déception used to obtain possession of the property. 
It States that the stock belonged to the plaintiff ; that it was placed in the 
hands of the défendant as collatéral security for certain indorsenients made 
by the défendant for the benefit of the plaintiff; that the obligations on 
which the indorsements were made were paid and satisfled by the plaintiff, 
and the défendant had no longer a right to retain the stock; and that the 
stock was afterwards deraanded, and the défendant refused to deliver it, and 
disposed of and converted the same to bis own use. Thèse allesations cer- 
tainly are sufficient to sustain an action of tort, if we are riglit in the views 
we bave exiiressed in relation to the flrst count in this déclaration. But the 
défendant claims that nothing appears in tins count but a breach of eoiitract. 
He insists that to constitute fraud a party must niake a false statement as 
to some material existing fact, knowing it to be false. This Is not uecessary 
in ail cases of fraud. If a vendor intentionally conceals from the vendee a 
material latent defeet in a borse which he is selling. and the sale is made; or 
if he should say that the borse was sound so far as he knew, wlien he knew 
him to be unsound, and the unsoundness consisted lu a latent defeet which 
impaired his value, he would be guilty of fraud. 1 Swift's Digest, 5')4. So If 
a man purehases goods with a preconceived design not to pay for tbenj. be is 
likewise guilty of fraud. ♦ * ♦ It is alleged in this count that tlie de- 
fendant, in order to induee the plaintiff to give up his claim against the cor- 
poration and take stock in lieu thereof, Informed the plaintiff that he wonld 
indorse his paper without further compensiition and withont security, intcnd- 
ing at the same time not to do it, but to demand security when the time 
should come, in order to compel the plaintiff to put his stock into bis hands; 
and intending further, when this should be done, to appropriate the stock 
to his own use. It is alleged that the défendant was successfui in his scherae 
of deprlving the plaintiff of his property and In converting the same. The 
contract is not set out as the basis of recovery, but as the means wbereby the 
défendant aceomplished his original purpose to convert the property. It is 
the dishonesty in making the false promises in furtherance of his scheme of 
fraud. that Is the basis of the action, in connection with the conversion of 
the property. • * * It would seem that if a man is guilty of fraud in the 
purchase of goods when he bas a secret Intention not to pay for tbem. much 
more is he guilty of fraud if. after he devises a scheme for getting possession 
of the property of another without buying it, and appropriating It to his own- 
use, he goes dellberately at work 'to carry his scheme into exécution by making 
promises with the Intention at the time not to fulfill them, and breaks them 
149 F.— 2 
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as often as they are made In accordance wlth his original intention, and so 
goes on to the consummation of his plan. Where lies the fraud in bnying 
goods with an intention net to pay for them? It lies in the fact that tlie 
fraudiilent purchaser gives the seller to understand that his intention is to 
pay for them. His deceit therefore is in his statemeut with regard to his inten- 
tion. Hère the défendant promised the plaintiff that he would indorse his i)ii- 
per vvitliont furtlier conipensiation and wilhout secnrity. It is charged tiiat 
that ijroniise was niade with tlie intention not to fultill it. The défendant 
furtiier promised the plaiutifC that tlie property should be returiied when lie 
was saved hnrmless from his iudorsenients. It is charged that that promise- 
wiifi ïnade with no intention to keep it, but with tlie intention to convert the 
property to his own use. We hâve no hésitation in saying that an actiouable 
fraud is charged in this connt." 

In Dowd V. Tucker, 41 Conn. 197*, a bill had been filed to compel 
the conveyance of certain real estate which a testatrix had intended to 
devise to the petitioner by a codicil to her will and which she was dis- 
siiaded from so devising by the respondent, to whom ail of her prop- 
erty, in the absence of such a codicil, would go under her will. Park, 
C. J., hère also delivering the opinion of the court, said: 

"This case is elearly one of fraud. We hâve held on the présent circuit 
jAyres v. French, 41 Conn. 142] in accordance with nnmerous décisions, that 
whosoever buys personal property with a preconceived intention not to pay 
for it, is gnilty of fraud. This case is similar in principle. It matters but 
little whether the [iroperty is real or personal estate. Whosoever buys real 
estate with a preconceived secret intention not to pay for it, but to cheat the 
grantor ont of it, is as much guilty of fraud as he would be if the property 
was Personal estate. Apply this principle to the case we hâve in hand. The 
proj)erty in coutroversy belonged to Frances M. Hayden, and while it was 
yet hers to be dis])osed of as she pleased, she informed the respondent that shê 
desired to give it to the iietitioner if he was willlng, and asked him if he 
was willing, again expressing her désire to give it. A codicil to her will had 
been at tins time prepared and lay before her ready to be executed. The re- 
spondent knew by the inquiry and by the préparation what her purpose was. 
She had jireviousiy, by a duly executed will, giveu ail her property to the 
respondent. He knew now that she had changed her mind, and was about to 
give the real estate in question in légal form to the petitioner, but that she 
desired bis consent to tlie change, if it could be obtained. He iminediately 
resorted to déception. Ile substantially expressed his eutire assent to the 
change, but suggested the mode in whicli it would best be accomplished in her 
weak condition. He said in effect, let me take the property, as you hâve al- 
ready willed it to me, and when it cornes into iny hands I will deed it to the 
lietitioner, and in that way your présent désire with regard to the disposition 
of tlie jtroiierty will be carried out, as niuch as it would be by exeeuting the 
codicil ; therefore in your wealt condition do not trouble yourself abôut it. 
fîhe was satisfied that the petitioner would hâve the property in the way pro- 
posed, and so expressed herself, and consequently the codicil was left un- 
i^xecuted ; or, in other vvords. slie let him hâve the property on his promise 
to convey it to the petitioner. * * * It is the case of one obtaining the 
conveyance of property by a promise, which he bas no intention at the time 
to fultill." 

In Laing v. McKee, 13 Mich. 124, 87 Am. Dec. 738, a bill was 
brought to compel the défendant to convey to the complainant certain 
iands which had been bought by the former at a tax sale. The com- 
plainant, having a right to redeem, allowed the time for rédemption 
to expire without exercising his right, on the strength of an oral 
agreement by the défendant to assign to him the certificate of sale on 
receiving from him the amount of the bid at the tax sale together with 
înterest and the expense of the acknowledgement. This undertaking 
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the défendant refused to observe. It was objected by him tbat the 
agreement was a paroi contract relating to land and therefore void 
under the statute of frauds. The court, through Cooley, J., said : 

"We do not think this case is to be put on the ground of spécifie perform- 
ance solely. Tlie facts cliarged and establislied sliow tliat («mplaiiiant, rcly- 
iiig upou tlie promise of défendant to assign, ueglected to exercise liis légal 
riglit to redeeni, and détendant was tbereby enabled to obtaiu a deed of the 
lands. It sufficiently appears that complaiiiant would bave made tlie rédemp- 
tion but for the assurances thus ruade to him, and a fraud has thus been per- 
pétra ted upon him, against which he is entitled to relief. It is a matter of 
no moment whether the fraud was perpetrated by means of a promise ui>on 
which he relied, and which the défendant did not inteud to keop, or by un- 
true statements as to existing facts. And it is not ueeessary for us to décide, 
in this View of the case, vvhether the agreement to assign the certificute was 
or was not void under the statute of frauds." 

The doctrine of Laing v. McKee was approved in Wilson v. Eg- 
gleston, 27 Mich. 257. Butler v. Watkins, 13 Wall. 45G, 20 L,. Ed. 
629, strongly supports the contention of the plaintiffs, although the 
points decided did not arise on demurrer. Butler held one or more 
patents for a machine for fastening baies of cotton, known as the 
"Butler Cotton-tie," and had negotiations with Watkins, the gênerai 
manager of an English manufacturing company, looking to an arrange- 
ment by which the company should manufacture cotton-ties under 
Butler's patent or patents during the year 1868, the latter to receive 
a share of the proceeds of sale. The negotiations were not brought 
to a definite conclusion, but were protracted in bad faith and deceit- 
fully by Watkins and the company, as was alleged in the complaint, 
until it was toc late for Butler to make any other arrangement for the 
manufacture and sale of cotton-ties during that year, whereby the 
plaintiff sufïered damage through having his cotton-ties kept during 
that time out of the market. It was further alleged that the doings 
of Watkins and the company were the purpose of gaining control of 
the Butler cotton-tie for 1868 in order to keep it out of the market, 
and by that means to promote the sale of certain other cotton-ties in 
which Watkins and the company were largely interested. Butler sued 
to recover for the fraud practiced against him. The court through 
Mr. Justice Strong said: 

"It is qulte true that the suit was not brought upon any contract. The 
theory of the plaintiff was that no agreement had ever been made, and that 
the défendants had never intended making one, though ail the wliile during- 
the negotiation, deceptively and fraudulcutly holding out to the plaintiff a 
])ro£ession of intention to conclude an agreement, and that tlii.s was doue with 
the ])urpose of keeping the plaintitf's 'cotton-tie' out of tlie market. * * « 
It does not foliow, because the coi'poration never authorized or sanctioned a 
contract, that they may not be responsible for such a fraud as was alleged 
in the pétition. We hâve not ail the evidenc-e before us, but it does appear 
that some évidence was given tending to show that the acts and conduct of 
the défendants (Watkins and the corporation), were deceitful and fraudulent. 
designed to mislead, and done for the purpose of keeping the plaintiff's cot- 
ton-tie out of the market, in order that they might secure heavy sales of the 
Beard tie, in which they were largely interested. If the évidence did estab- 
lish or tended to establish such deceit and fraud, for such a puriwse, and if 
the jilaintiff was injured thereby, as his pétition alleged, it was erroneous to 
charge the jury that the suit could not be maintained. Compétition in ef- 
forts to secure the market is doubtless lawful. A manufacturer may by 
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superior energy, or enterprise, supply ail the buycrs of a parOcular article, 
and thus leave no market for similar articles mauufactured by otliers. But 
he may not fraudulontly or by deeoitful roprescutations induce anotlier to 
witliliold from sale liis products witliout being answerable for. tlie in jury oc- 
casioned by the fraud. Wbetlier negotiations for a i)urcliaso uever concluded 
were in faet fraudulont ; wlietber tliey were commeiiced ând (loutinucd sole- 
ly with the purpose of disbonestly iiiducing tbe plaintilï to forego oîïoring hia 
goods until the market bad been supplied, and wbether sxicb was the conscv 
quence of the détendants' fraudulent eonduet, were <juestions of faet whicli 
sbould bave bocn submitted to the jury on the evirteuce. If auswered aliirnia- 
tively, tlie action was sustainablo. In order to ninintain an action for fraud 
it is suflicient to show tbat the défendant was guilty of deceit, with a desisrn 
to deprive the jilaintilï of some profit or advantage, and to aequire it for bim- 
self, wbenever loss or damage bas resulted from tbe deceit." 

Hère the demurrer admits that the plaintiffs, relying upon a false 
représentation by the défendant, were thereby induced to enter into the 
contract of July 30, 1901, by which they placed themselves at its 
mercy, and that both the représentation and contract were resorted 
to by the défendant as means whereby the plaintiffs should be wrong- 
fully deprived of their riglits under their options. When entering 
into that contract, the défendant had no intention fairly to exercise the 
élection thereby conferred upon it to efïect the purchase or sale of 
phosphate lands and rights under the plaintiffs' options, but had a 
directly contrary purpose; anvl. in order to efïectuate that evil design 
resorted to the oral or paroi undertaking involving a false représenta- 
tion of its then existing intention. As before stated, the plaintiffs in 
their amended déclaration do not proceed on the contract, but for 
the tort, and it cannot avail the défendant that the false représentation 
cannot be treated as part of the contract. If fraud has been alleged 
with sufficient particularity, vve do not doubt that, whatever may be 
its final outcome, the case as made by the déclaration discloses justi- 
ciable and actionable fraud. On the alleged insufficiency of the déc- 
laration in point of particularity we hâve but little to say. While the 
allégations of fraud in some respects are not as formai as may be 
désirable we regard them as sufficient. It is true that the mère use of 
adjectives importing fraud or deceit cannot be permitted to supply the 
place of the essential facts constituting the fraud or deceit relied on. 
But an impracticable standard of particularity is no more required in 
allégations of fraud than in an indictment. Mère matter of évidence is 
not required to be stated. In the amended déclaration ail the facts 
constituting the fraud are, though somewhat informally, plainly al- 
leged, and the défendant is fully advised of the case it is called on to 
meet. 

We think there was error in sustaining the demurrer to the amend- 
ed déclaration. The judgment below is, therefore, reversed, with 
costs in this court, and with directions to the court below to enter 
a judgment overruling the demurrer and requiring the défendant 
to answer over. 
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JAYNE et al. v. LODER. 

(Circuit Court of Appeals, Third Circuit December 3, 3906.) 

No. .34, îlarcli Terni, 190G. 

1. Xew Triai. — Crounds — Subî.ussion of Incompete-xt Evidekce of Damages 

— Rémission oe ]iiXOEs.s of Recoveky. 

AVliere u plulntiff's claim for damages for a tort was sulsmitted to tlie 
jur.v ou iiicoiu])etent évidence as to certain of tlio items elaimed, and a 
verdict was returned for plaintifC for less tlian tlie total auiount clainied, 
tlie error caunot be rectifled b.y requiring a reiiiittitur of the aniount of 
the items a> erroneously subniitted, since tbe court eannot lîiiow wlierlier, 
or to wbat cxtent, sucli items entered iuto tlie verdict, and tbe only 
remedy is by the granting of a new trial. 

[Ed. Note. — For cases in point, see Cent. THg. vol. 3T, New Trial, § 328.] 

2. Monopolies — Siieiîma>( Anti-Tiîl'st Act^Combimatton is Rksteaint of 

INTEKSTAÏE COMMEKCE— MaNI:FACTUKEBS OP riiOI'EIETAKY ÎMEDICîNES. 

The manufacturer of a proprietary medicine may sell or vvithbold froui 
selling as he pleases, flxing the i)rices, and uaming the ternis at and upon 
which alone he will do so, and refusing to sell to those vvho will not 
coniply, and, so far as this is eonfined to bis own goods, and pursued 
by independent and individual action, it is within his riglits; but wlien 
two or more combine and agrée that noither will sell to any one who 
euts the priées of any of the otbers, this c:oncerted policy, by whicli it is 
sought, not only to maintain by eaeli the priée of his own medicine, 
which alone he is interested in or bas the riglit to control, but also the 
prices on those of nll who are thus banded together, is a direct inter- 
férence with and restraint uiion the freedom of trade, and whcn It affects 
Interstate coninierce is ciearly a combiiiation and eonspiracy in restraint of 
such trade, in violation of tlie anti-trust law of July 2, 1890 (20 Stat. 
209, c. G47 [U. S. Comp. St. 1901, p. 3200]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Monoi)olies, § 13.] 

3. SaME— COMBINATION OF ASSOCIATIONS IN DULTO TeADE. 

Tliree national associations of persons interested in tho drug trade — 
the Proprietors' Association of America, composed of manufacturers of 
proprietary medieines, the National Wholesale Druggists" Association, 
and the National Association of Itetail Druggists — joined ni tUe adop- 
tion of a so-called "tripartite agreemeut," the purjiose of which was to 
maintain the retail j)rices of patent or proprietary medieines, uud which 
provided that wholesalers should refrain from selling such medieines at 
any price to "aggressive cutters" of prices or brokers ; an aggressive 
cutter being defiaed as a dealer who was so designatcd by 75 per cent, 
of the local trade at any giveii place, l'ursuaut to such coucerted plan, 
to which ail were bound and to carry it into eiïcct, proprietors there- 
after sold only at fixed and uniforni prices to those viiiolesalers who 
agreed to maintain prices, and not to sell to aggressive cutters or brol;ers, 
iu accordance with a list furnished by a committec of the wliolesalers' 
association, while the list of aggressive cutters was furnished by the 
secretary of the retailers' association. If a wholosaler violated such agree- 
ment. and sold to an aggressive cutter, he was at once re!)orted, and 
his name added to that list, and notice of the faet sent to ail retailers 
who were members, with a suggestion that they act for tlie protection 
of their interest. If he was roinstated, a second notice of that fact was 
sent. HeUl, that such coneerted r>laii and action constituted a combina- 
tion and conspiracv in resti'aint of interstate coimnerce, in violation of 
the anti-trust law of July 2, 1890 (2G Stat. 209. c. 047 [U. S. Comp. St. 
1901, p. 3200]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, ilonopolies, § 13,] 
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4. Same— Action por Damages— Joindek or Members op 8eparate Co^tlîINA- 

TIONS. 

National associations of manufacturers of ijropi'ietary medicines, Whole- 
sale druggists and retail drugglsts, respectively, entered iuto a tripartito 
agreement for the purpose of inaintaining priées of proprietary medieliies, 
which constituted a oombination and conspiraoy in resti'aint of Inter- 
state commerce, in violation of the anti-trust Inw of July 2, 3Sï>0 (2G 
Stat 209, c. 647 [U. S. Coinp. St. 1901, p. 3200]), and adopted definite 
plans and methods for carrying it into efCect by preventing retailers who 
eut priées from obtaining such medicines. Subsequently, to forward the 
same gênerai purpose, the retailers' association proposed further plans and 
methods far more drastic, under which such priée cutters were prevented 
from obtaining any druggists' supplies. Thèse plans were not adopted b>- 
the other associations, but were assented to by sonie of their members 
individually upon direct appeal but not by otiiers. Held, that the twn» 
eombinations were separate and distinct, and tliat a party to the flrst, 
who did not become a party to the second, was not bound thereby, and 
could not be joined as a défendant in an action for damages under the 
statute with other défendants, who were parties only to the second agree- 
ment, nor was the latter admissible in évidence against him. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion beîow, see 142 Fed. 1010. 

W. Horace Hepburn, Irving P. Wanger, and John G. Johnson, for 
plaintifïs in error. 

Henry J. Scott, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This case was an involved and tedi- 
ous one, and the reluctance of counsel to retry it is not to be wondered 
at. The suggestion at bar, however, that there should be no reversai 
unless it could be without a venire, was not put in shape to be acted up- 
on; and as material error has been assigned which cannot be passed 
by, nothwithstanding the painstaking care with which the case was 
considered and the correctness with which, in the main, it was dis- 
posed of, it must nevertheless go back and be tried over. 

The error which lies on the surface is the attempt of the court, by a 
réduction of the verdict, to eliminate items of damage with regard to 
which there was admittedly no sufficient évidence. The damages claim- 
ed by the plaintiff were $34,416.72, made up as follows: Compensa- 
tion for extra time and labor, covering a period of 4 years, $20,000 ; 
8 per cent, increased cost on $96,000 worth of proprietary medicines 
purchased, $7,680; extra clerk hire for 4 years, $4,000; interest for 4 
years on $10,000 increased capital required, $2,700; loss of profits on 
sales in June and July, 1904, $30.72. The jury gave a verdict some- 
what less than this, for $20,738, which the court, on a rule for a new 
trial, still further reduced to $10,880.52, to which extent alone it was 
figured there was évidence to sustain it. Loder v. Jayne (C. C.) 142 
Fed. 1010. It is not necessary to follow the steps by which this resuit 
was reached, or the reasoning by which it was sought to be justified. It 
is sufficient to note that the évidence with regard to the first and fourth 
items of claim was held to be insufïicient, and that the item of clerk hire 
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was foiind to he substantiated to the amount of but $3,164. Putting this 
and the remaining two items together, the verdict was allowed to stand 
for the aggregate; ail above that being reqiiired to be released. 

The error which was so committed is manifest. The admission of 
incompétent évidence could not be ciired in any such way. The verdict 
rendcred is based on the whole of it, good and bad, and there is no 
means of knowing by what items the jury were influenced, or how far 
the items which are now allowed were accepted by them, or entered in- 
to their calculations. As it stands, the verdict is judge made; the 
only virtue in it being that it is within tlie anionnt assessed by the 
jury. But that coïncidence does no help it, the amount so found being 
the resuit of évidence improperly submitted for their considération, the 
■only remedv for which was to grant a new trial. Jacobv v. Johnson, 
120 Fed. 48r, 50 C. C. A. G37. See, also, Watt v." Watt, L."R. App. 
Cases (1905) 115. 

More important, however, is the question which is raised, whether 
the défendants are in anv respect liable. The action is for damages, 
under the act of Congress of July 2, 1890 (26 Stat. 209, c. 647 [U. S. 
Comp. St. 1901, p. 3200]), commonly known as the "Sherman Anti- 
Trust Law," the défendants being charged with having entered into 
an unlawful combination injurious to the plaintiff, within its terms. 
The sections which obtain are given in the margin.^ The drug trade 
is the one affected ; the plaintiff being a retail dealer doing business 
in Philadelphia, and the défendants variously engaged as wholesale or 
retail druggists or manufacturers of patent medicines and pharmaceu- 
tical supplies. The plaintifï is the subject of trade animosity because 
he does not maintain the priée of medicines, as the défendants think 
he ought to, and as they hâve agreed among theraselves that they 
shall be. He is what is known as an "aggressive cutter," against 
whom and others similarly actnated the acts complained of are directed. 

That which is charged to be a combination in violation of the act 
consists primarily in what is known as the "Tripartitc Plan," so called 

"I. Section 1. Every contract, combination in the forni of trust or other- 
wise, or conspinicy in restraint of trade, or commerce among tlie several 
States or with foreign nations, Is hereby declared to be illégal. Every person 
who shall make any such contract or engage in svich combination or con.spiracy 
shall be deemed guilty of a misdemeanor and on conviction tbereof shall 
be punished by fine not exceeding flve thousand dollars or by im|)risonment 
not exceeding one year or by both said punisbments, in the discrétion of 
the court. 

■"Sec. 2. Every person who shall monopolize or attempt to nionopolize or 
combine or conspire with any other person or persons, to monoïKillxe any part 
of the trade or commerce among the several states or with foreign nations, 
shall be deemed guilty of a misdemeanor, and on conviction thereof, shall 
be punished by fine not exceeding flve thousand dollars or by imprisonment 
not exceeding one year, or by both said punisbments in the discrétion of 
the court." 

"Sec. 7. Any person who shall be injured in his business or property b,v 
any other person or corporation by reason of anythiug forbidden or declared 
to be nnlawful by this act ma,y sue therefor in any Circuit Court of the 
United States in the district in which the défendant résides, or is found, 
withont respect to the amount in controversy and shall recover threefold 
the damages by liim sustalued, and the costs of suit, Including a reasonable 
attorney's fee." 
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because of its being entered into by the three affiliated associations in 
the drug- trade — the Proprietary Association of America, the National 
Wholesale Druggists' Association, and the National Association of Re- 
tail Druggists — of one or the other of which the défendants are mcm- 
bers. The purpose was to maintain the retail prices of patent or pro- 
prietary medicines by combined action, which was recognized as nec- 
essary to acconiplish it. Thèse medicines, being compounded accord- 
ing to secret formulas by those who originate them, are made popular 
by extensive advertising, and are supposed to be retailed to the con- 
sumer at uniform prices, fixed by the proprietors and named on the 
package. In some parts of the coimtr}'^ this is carried out, but in 
others, and particularly in the large cities, where compétition is keen, 
there bas for a long time been a cutting of prices by the retailer, which 
has reacted on the jobber or wholesaier, as well as the proprietary, 
dem.oralizing ail branches of the trade. This condition was the sub- 
ject of extended discussion and animadversion for a number of years 
at various meetings of the several associations involyed ; différent 
means for remedying it being proposcd. The plan finally formulated 
'was adopted upon an overture from the 'retailers at the annual meet- 
ing of the wholesalers at Chicago in September, 1900, in which the 
proprietors as associate merabers participated. It seems to hâve had its 
inception in a resolution passed at the preceding annual meeting of 
the wholesalers, in conformity to which the chairman of the proprietary 
committee and the chairman of the executive committee of the retail- 
ers sent out in March, 1900, a confidential circular, in the joint names 
of the two associations, to various patent raedicine proprietors, urg- 
ing them for the future to confine their best priée sales to a uniform 
list of jobbers to be selected as wholesale agents. A number of promi- 
nent proprietors, who had already agreed to the proposed policy, was 
given, and in order to make it effective it was urged that each should 
scnd out to bis wholesale distributing agents a printed priée list, giving 
the regular rebates on goods when ordered in certain quantifies, to be 
restricted, however, to those who did not divide quantifies with others, 
or quote or sell thèse préparations, either directly or indirectly, or 
permit them to be disposed of in any way, at less than the prices stated. 
Favorable responses were received to thèse circulars, but at the sug- 
gestion of members of the retail trade, as well as in pursuance of views 
expressed by a large percentage of the jobbers, it was decided that the 
sélection of the list of wholesale agents, to whom alone best price sales 
should be made, should be subject to certain conditions: (1) That job- 
bers through their salesmen should refrain from running down proprie- 
tary goods, and should sell whatever was called for by the customer 
without référence to any particular article happening to pay a higher 
profit; (2) that they ask no further discounts than already allowed; 
(3) that each jobber discontinue bis so-called nonsecret department 
(referring to substitute préparations ofïered in place of proprietary 
medicines called for) ; and (4) that they refrain from selling proprie- 
tary préparations at any price, either directly or indirectly, to aggres- 
sive cutters or brokers ; an aggrcssive cutter being defined as a dealer 
who was so designated by 75 per cent, of the local trade at any given 
place. The plan so recommended was adopted, not only, as already 
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stated, by the National Wholesalers' Association, but by the proprie- 
tors and retailers as well, and became the so-called "Tripartite Agree- 
ment" in suit. To be successful, it required the adhérence and con- 
certed action of the members of each association, and this was secured 
by direct appeal and individual assent. As the resuit of it, the proprie- 
tors sold only, thereafter, at uniform and fixed priées, to those whole- 
salers and jobbers who agreed to maintain priées and not sell to ag- 
gressive cutters and brokers; the recognized list of such jobbers being 
furnished to the proprietors by the chairman of the proprietary com- 
mittee of the wholesalers, and the list of aggressive cutters, as reported 
hy local associations of retailers, wliose organizers iiivestigated the 
matter, being made up and sent out to jobbers and proprietors by the 
secretary of the national retailers. If a wholesalcr failed to regard 
this list, and sold to an aggressive cutter, hc was promptly reported, 
and his name added to it. A pink slip was also sent out to ail retail 
druggists who were members of the retailers' association, calling at- 
tention to the fact, and insinuating that such individual action Ije taken 
by each, protective of his own interest. as might seem advisable ; a ces- 
sation of dealing being plainly intimated. And this was followed, in 
case of a correction of his ways b_v the wholesalcr and his rcinstate- 
ment, by a yellovv' slip, announcing that he was entitled to the same 
favorable considération as before. 

Notwithstanding, howevcr, the seemingly drastic character of thèse 
provisions, the aggressive cutter having still a certain margin on which 
to trade if not thrive, at the annual convention of the National Retail- 
ers' Association at Cleveland in 1902, it was resolved: 

"That «= * « the sceretni-y bo instrnc'rwl to requcst iUl innnufiKitim-rs 
of fhemJcals, ijhnrmneeiiticjils, pliistevs, drcKsiii;;, and likfi ])ro(liK'tK, hinidled 
by the dnig trade, to desist from sellin,;; to a.ï.iîressive cuttei's. or suppliers 
of cutters, when solicited to do se by the respective local associations; and 
that the retail dru,srKi«ts shall be made acfpiaiided with the resilou^^es to sueh 
requests, in kucIi nianner as the executive eoiiniiittee may deein best." 

This is the so-called "Resolution C," to be referred to more fully 
by that name as we proceed. Under the date of Novembcr 6 follow- 
ing, the national secretary accordinglv addressed a circular letter to 
each of the manufacturers indicated, proponnding the question whether, 
when specifically requestcd by local associations of retail druggists 
throughont the country affiliated with the National Retail Association, 
they would refuse ail sales to those parties whom the varions manu- 
facturers of proprietarics had designated as aggressive cutters. To 
this appeal a large majority of the manufacturers made favorable re- 
ply; but, others having failcd to do so, a second circular was issued, 
Ma)' 1, 190o, again calling attention to the matter, and notifying the 
parties addressed that there would be published in the officiai paper 
of the national association, called "Notes," a list of those who acqui- 
esced and those who did not, requesting definite answer, as before. 
"It is believcd," as it is significantly said in closing, "that a little re- 
flection will convince you of the desirability of co-opcrating with the 
secretary of the N. A. R. D." in the discharge of the important duty 

2iVational Association of Retail Druggists. 
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that has been laid upon him." The second circular broitght in a large 
number not secured by the first; the names of several of the défend- 
ants being found in the published list. The résolution itnder which 
this action was taken did not suggest the speciiîc use which was ex- 
pected to be made of the information conveyed by the publication, 
but several who had given in their adhérence to the plan having fallen 
by the way, an honor roll was proposed later on, which should contain 
the names of those wholesale druggists and jobbers who refused, in the 
words of the committee, "to hâve any business dealings whatever with 
unfair price-demoralizers" ; to be made up according as favorable re- 
sponse was made to the circular, and to be published the same as the 
other in the N. A. R. D. "Notes." In this connection, in the issue of 
January 22, 1904, the following assurance was given, anticipating, 
somewhat, the argument of counsel hère: 

"There is no fédéral or state law that can possibly be construed in such 
a way as to compel any jobber to sell goods he lias bonglit and paid for to 
any person or persons he does not waut to. This is a fvee eountry, * * * 
where freedom of trade within its borders is giiarantied by constitutionni 
Ijrovisions ; and eaeh wholesaler has an uualienabîe right to fi-anie for hiui- 
self a selling poliey, in accord witli liis own ideas of wliat is bcst for 
his individual interest and the trade at large, and theii to udopt and put 
this poliey into effect." 

There were other and further suggestions, from time to time, for 
concerted action against price cutters, in line with what has been so 
referred to — such as requiring salesmen to bave cards of identification 
and regularity; providing for the advancing and making uniform the 
priées for prescriptions ; having proprietors refuse to patronize news- 
papers where eut priées were advertised; and doing away with the 
necessity for a spécial request from local retail associations, in order 
to bave wholesalers refuse to sell to aggressive cutters — ail, except, 
perhaps, the last, emanating from and being advocated by the National 
Retailers' Association. But it is not necessary to follow the matter 
further. Sufficient has been given to show the character of the com- 
bination in restraint of trade which is charged, and the only question 
is as to the law which is to be applied. It is contended, on the one 
hand, that no unlawful combination is made ont, the manufacturers 
of proprietary goods having the right to décide, each for himself, as 
was done, to whom and upon what terms and conditions he would sell, 
or whether he would sell at ail; it making no différence, provided his 
poliey in this regard was individual, whether it coincided with a similar 
poliey, adopted by others of the same class or not, nor that the action 
so taken was to that extent concerted. The tripartite agre'ement, to 
which alone the proprietors subscribed, was not, according to this, 
unlawful; and as to anything after that to which they did not agrée, or 
which they did not recognize or subscribe to, such as the so-called 
"Resolution C," with its honor roll and white list, got up by the secreta- 
ry of the retailers on his own motion, under it, they are not answerable ;, 
and thèse were therefore improperly admitted in évidence against them. 
It is argued, on the other hand, that the combination and conspiracy 
for which action is brought is not to be limited to the tripartite agree- 
ment, or the sale of proprietary medicines to which it relatcd, v.'hich 
was, however, unquestionabl}', an unlawful restraint of trade, within 
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the meaning of tlie act. But that it is to be taken as extending to 
evcrything which was done concertedly to carry out the pervading idea, 
to which the défendants individually and collectively subscribed, which 
was to cripple and drive out of business, by coercive measures, such 
cutters of priées as ?o per cent, of the local trade at any given place 
declared obnoxious. This, it is claimed, was the real conspiracy, of 
which the varions steps taken were merely manifestations or overt acts, 
including "Resolution C," the "Roll of Honor List," etc. ; ail of which 
were therefore admissible against the défendants generally. 

Both contentions are right to a certain extent; neither can be sus- 
tained in its entirety. Undoubtedly the originator and compounder 
of a proprietary medicine may shape bis own policy, and sell or with- 
hold from selling, as he pleases, according to supposed self-interest or 
whim ; fixing the priées and naming the terras and conditions at and 
tipon which alone he will do so, refusing to those who will not comply. 
And so far as this is confined to bis own goods, and pursued by in- 
dependent and individual action, it cannot be challenged. It is ciuite 
a différent matter, however, when two or more combine and agrée that 
neither will sell to any one who cuts the priées of any of the others. 
This concerted policy, by which it is songht not only to maintain by 
each the price of his own medicines, which alone he is interested in or 
bas the- right to control, but also the priées on those of ail who are 
thus banded together, is manifestly a direct interférence with and re- 
straint upon the freedom of trade, which in commerce between the 
States it was the object of the act of Congress to préserve. As in every 
conspiracy, it is the joining together of a number that counts, and 
that the individual bas to fear. It is true that a common plan or 
policy does not necessarily mean a combined one. The individual 
manufacturer or proprietor may be persuaded, for example, that the 
retailer or jobber who cuts the medicines of his neighbor to-day will 
likely eut his medicines to-morrow, and so décide not to sell him ; and 
it will not make out a conspiracy that others are of the same mind. 
If that was ail there was to the présent case, it would be easily dis- 
posed of. But, unfortunately for the défendants, it is not. The policy 
adopted and pursued with respect to aggressive cutters and those who 
sokl to them was not that of the proprietors only, acting independently, 
each with regard to his own, according to what seemed to him good. 
The arrangement was tripartite, in which ail the affiUated associa- 
tions of the drug trade were involved — proprietors, wholesale distribut- 
ing agents or jobbers, and retailers, the latter, if anything dominating 
it — evolved after extended agitation, discussion, and conférence, to 
which the members were individually and collectively bound, disci- 
plinary and coercive measures being provided against any who proved 
récalcitrant. Let a patent medicine man or wholesaler disregard its 
terms, and he was quickly given to understand that, if he catered to 
the aggressive cutter, he could not expect the custom of the organized 
retailer, between whom it did not usually take him long to décide. 
He became, if he persisted, an unfair trader, to be treated accordingly, 
until he repented and was reinstated, after acknowledging the error 
of his ways, and agreeing to transgress no more. Against this dis- 
cipline, and with this rod held over them, it is needless to say that 
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there ivere few who went astray, and still fevver who held out. There 
was, perhaps, a murmnr hère and there, a question raised as to whether 
they might not overstep the law, and a récognition that they were close 
to the line; but it was met by assurances such as that quoted above, or 
by suggestions of escape by individual action, -ivhich can hardly be ex- 
pected to deceive. Nor did, indeed, the individual proprietor control 
his ovvn priées, nor détermine to whom bis goods should go. This 
was done for him in the cities by the local associations of retail drug- 
gists, into whose hands he thus committed hiniself. The priées which 
should there prevail were of their naming, and aggressive cutters were 
those who did not maintain them, who were ferretcd out, and rcported 
by the retailers' agents. Ail this and more was part and parcel of the 
tripartite plan, to which the proprietary, as well as the wholcsaler, 
bound himself when he entered into it. 

If co-operation and concerted action such as this does not make out 
a combination and conspirac)' in restraint of trade, it is difficult to see 
what would be effective to do so. The combination is clear, and bas 
been demonstrated ; so, also, is the restraint of trade. That indeed was 
the avowed purpose of it, which was not simply to put the aggressive 
cutter out of business, but to maintain priées to the consumer, by this 
means, as they would not be maintained if left to themselves. It seems 
incredible, except as the trade in patent medicines is known to be im- 
mense, but it is confidently asserted, by tJiose having the right to 
speak, that the cost to the country of the tripartite agreement amounted 
to $90,000,000 in six years. The gênerai public bave thus as usual, 
been made to foot the bill. That this constitutcs in law, as in fact, an 
unlawful combination in restraint of trade, within the meaning of the 
act, there can be no doubt. Whatever mav.be decided elsewhere, the 
question is set at rest by Addyston Pipe Co' v. U. S., l'/S U. S. 211, 20 
Sup. Ct. 9G, 44 L. Ed.'lSG, and Montagne v. Lowry, 193 U. S. 38, 24 
Sup. Ct. 307, 48 L. Ed. 608, which control. In the former there was a 
combination among certain manufacturers of cast-iron pipe, controlling 
two-thirds of the business in states of the South and West, by which 
they agreed to adyance the priées to the consumer by abolishing compé- 
tition between themselves, parceling out the territory, and fixing the 
priées at which sales should be made therein, going through the form of 
bidding against each other at times as a blind; the priées and the suc- 
cessful bidder in eaeh case being pre-arranged. It was sought to défend 
this action, because the restraint was only partial, net extending to the 
whole United States; also, that the monopoly secured was not complète, 
being tempered by fear of compétition from others not in the arrange- 
ment, and affecting only a modicum of the price ; and again, that the 
priées iixed were reasonable, and within those which vi'ere being con- 
tinually and unrestrainedly made, simply doing away with ruinons com- 
pétition, to which the parties had a right. But thèse and other argu- 
ments were put aside, and the case declared to be one prohibited by the 
act. "It is the effect of the combination," says the court, "in limit- 
ing and restricting the right of eaeh of the members to transact busi- 
ness in the ordinary way, as well as its effect upon the volume or ex- 
tent of the dealings in the commodity, that is to be regarded." So 
in Montagne v. Lowry, by an agreement between eastern manufactur- 
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ers of tiles and certain dealers in San Francisco and vicinity, an asso- 
ciation was form.ed wliose by-Iaws provided tliat no manufacturer 
sliould sell to any dealer not a member, nor should any dealer sell to 
the same except at certain list priées, which were 50 per cent, higher 
than those at which sales were made to other membcrs ; meinbership 
also being confincd to those who carricd an average stock of not less 
than $3,000 and who were acceptable. The plaintiffs were dealers in 
San Francisco, where tliey had built up a business, but were not mem- 
bers of the association, and were not eligible; and after its formation 
they found themselves unable to buy to advantage, being rcstricted to 
dealing with San Francisco parties, to whom. they were compelled to 
pay the extra prices listed. On a suit against the association for dam- 
ages under the act, a verdict for the plaintiiï was sustaincd; the case 
being held to be clear. It is useless, in the face of thèse authorities, to 
urge upon us the décision in Park v. National Druggists' Association, 
175 N. Y. 1, 67 N. E. 136, 63 L. R. A. 632, 90 Am. St. Rep. 578, where 
a dififerent conclusion bas apparently been reached. It is to be noted, 
however, with regard to that case, that the agreement there, as viewed 
by the majority of the court, was merely to sell to ail wholesale dis- 
tributing agents at uniform rebate prices, so that the sraall dealer, with 
limited capital, was put on a par with the large ones, whose capital was 
more ample, thus tending to fairness and equality, on which stress is 
laid. There was, however, the further provision (to say nothing of 
other restrictions) that until a wholesaler agreed to the plan he could 
not buy of any member of the association whatever, in view of which 
three of the judges dissented ; the case being still further weakened as 
an authority by the failure of the majority to altogether agrée in their 
reasoning. At the best, therefore, it is near the Une, and in no event 
can it be taken, contrary to the cases cited, as giving the law hère. 

So far, then, as the présent case was keijt within the limits indicated 
by thèse observations, it was correctly disposed of, and is to be sus- 
taincd ; but outside of them not. Unfortunately it did not stop with 
the tripartite agreement and the action taken under it, but wcnt on to 
Resolution C, with its honor roll and white list. It is urged that thèse 
were merely further steps in the gênerai combination and conspiracy, 
to get rid of the aggressive cutter, on which ail were determined, and 
for which, therefore, by whomsocver taken ail were bound. But this 
fails to note several things. Speaking broadly, no douljt there was a 
gênerai purpose, or conspiracy, if you will, to drive the plaintifif and 
others like him ont of business, to v.diich in entering into the tripartite 
agreement the parties committed themselves. At the same time, how- 
ever, there was a sélection of methods. Not only was a gênerai policy 
declared for, but a definite line of action under it, adopted after ex- 
tended considération and conférence, which could not be varied from 
at will. In accepting the tripartite plan, they did not neccssarily agrée 
to anything and everything which might be donc in its name, and par- 
ticularly not to Resolution C, which was rccognized as a new and de- 
cidedly advanced step, expected to work a radical change. As already 
stated, this project emanated from the National Retail Druggists' As- 
sociation, in annual convention assembled at Cleveland in 1903. But 
even among the retailers there were those who doubted the propriety. 
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as well as the legality, of it; as witness the remarks of the président, at 
the annual meeting just before that, at which, having been proposée!, 
it was promptly voted down. Nor was it ever adopted by the proprie- 
tors or the wholesalers as a body ; the only assent given to it being in- 
dividual, and by no means by ail. This was secured by direct appeal, 
and the circulars sent ont were addressed to "Manufacturers and Deal- 
ers in Non-tripartite Goods"; showing that a différent class was intend- 
ed to be reached. 

No connection, except the most gênerai one, is thus established 
between the tripartite agreement and Resolution C, and they are 
not to be taken as one and the same plan. They may not differ 
miich in principle, but they do decidedly in results; pressure being 
put upon the aggressive cutter as it had not been by any means before. 
By the one, he was merely deprived of patent medicines, as to which, 
right or wrong, the proprietor might feel that he had a certain free- 
dom to sell or withhold, the same as is argued hère; but by the other, 
he was eut off from the most ordinary druggists' supplies, even tooth- 
brushes and sponges being denied. A retailer cannot do much, it is 
true, without proprietary goods on his shelves ; but without drugs and 
pharmaceuticals he cannot put up a single prescription, and might as 
well go out of business ; and that, indeed, was what Resolution C was 
designed to bring about. This was an excursion into a new field, and 
to whatever else short of that the proprietor or wholesaler was com- 
mitted, he might not care to go that far. He was at least entitled to 
hâve it distinctly presented for his acceptance before being bound, and 
his assent is not to be implied simply because he had agreed to what 
had gone before. He did not put himself indiscriminately and to ail 
lengths into the hands of his associâtes. The trade recognized that 
this was the case, and that there were classes among the wholesalers, 
as shown by the publication called "Notes," of May 21, 1904, where 
those operating under the tripartite agreement are set apart from those 
operating under Resolution C. This may not be conclusive, but it is 
significant. and confirms, as it corresponds, with our own views. 

As distinguished by parties, also, the combination was new. No 
doubt there were many who had agreed to the tripartite plan, who also 
agreed to Resolution C. But there were some who did not, who are 
défendants hère, as well as some who agreed to the resolution alone. 
They divide on thèse lines, and cannot be brought together as one, so 
far as anything has been shown ; and neither, as the resuit, can a joint 
action be maintained. As the case stands, however, ail are made liable 
without distinction, for ail that has been done, both under the tripartite 
agreement, as well as Resolution C; both being put in évidence against 
them ail. It may be that a person who joins a conspiracy at an ad- 
vanced stage of it makes himself party to what has been done in pur- 
suance of^it before. 3 Greenl. Ev. §93, Lewis Ed. 8 Cyc. 658. But 
this must be with knowledge, and in promotion of the common cause. 
And even though, upon this basis, those wholesalers, who, with knowl- 
edge of the existing purpose to drive aggressive cutters out of busi- 
ness, lent themselves to this design, by denying him their goods as 
called for by Resolution C, could be held for the damages resulting 
from the whole scheme, still, as already pointed out, there is toc wide 
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a divergence between the original tripartite plan and this later extrême 
development of it to make those who merely agreed to the one com- 
mitted irretrievably and without question to both. 

Upon the whole case, therefore, we reach the conckision that Resohi- 
tion C was inadmissible to charge those who had not assented to it, and 
should not hâve been received in évidence, nor anything donc under 
it. The wrong which was committed by its adoption and enforce- 
ment was separate and distinct from that which resulted f rom entering 
into and carrying ont the tripartite plan, as were also the damages ex- 
perienced therefrom. The plaintiff in this respect pressed his case 
too far. He had a good one against some of the défendants under the 
tripartite agreement, and another against others under Resolution C, 
and against some, no doubt, upon both, but not against ail; and there 
was the mistake. A joint tort being charged, not only had it to be 
proved as laid (Howard v. Union Traction Co., 195 Pa. 391, 45 Atl. 
1076 ; Wiest v. Traction Co., 200 Pa. 149, 49 Atl. 891, 58 L. R. A. 6G() ; 
Rowland v. Philadelphia, 203 Pa. 50, 51 Atl. 589), but the défendants 
had ail to be liable for ail that was resolved upon or donc. This, in 
the view we take of it, was not the case, and the judgment must there- 
fore also be reversed upon this ground. 

This reversai is gênerai, and applies to ail the défendants, which ron- 
ciers it unnecessary to consider the spécial argument which was made 
for some. It will be for the trial judge, when the case cornes up again, 
to détermine, in the light of what has been said, how far they and 
others can be held. 

Judgment reversed, and a new trial avi'arded. 



KENTUCKY DISTILLERIES & WAKEIIOUSE CO. v. BLANTOX. 

(Circuit Court of Appeals, Sixtli Circuit. November S, 190G.) 

No. 1 .403. 

1. ASSIGNMESTS FOR BeNEFIT OF CkEDITORS — SaLE OF lÎEAL PKOPEKTr BT AS- 

SIGNEE — KENTUCKY STATUTES. 

Ky. st. 1903, §§ 87, 90, 2350, oontain no provisions abridging the coui- 
mon-law power of an assijjnee for the beuefit of creditors to sell real es- 
tate at private sale wlieu sucli power is siven by the deed of assignment, 
the efCect of the ameudments incorporated in said sections 87 and 90, re- 
lating to assignments, by Act March 10, 1898 (Acts 1898, p. 104, e. 42), 
being to repeal the limitation contained in the original section 87, roijuir- 
ing real property to be sold by an assignée at imblie sale. 

[Ed. Note. — For cases in point, see ('ont. l)ig. vol. 4, Assigunionts for 
Beueflt of Creditors, §§ 775-777.] 

2. Same— Necessity or Appeaisal. 

The provisions of Ky. St. 190.3. § 2.')02 et seq., reqniring rea! projM'rt.r 
to be appraiised before being sold under an order or judgment of a court 
other than an exécution, hâve no apiilication to a private sale by an as- 
signée for the benoflt of creditors under power given liini by the dî'ed of 
assignment. 

3. Same — Contbact by Assignée for Sale of Peopehty — Construction. 

An agreement by an assignée for the beuefit of creditors of an insolvent 
corporation, made in a contract for the sale of property, that he will de- 
liver to the purchaser eertificates for at least 90 per cent, of the capital 
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Stock of the corporation, is complied witli by the delivery or tender of 90 
per cent, of tlie certiflcates of stock outstanding, although the articles 
of incorporation state tHe amount of capital stock at a^ larger amount tlian 
that actually issued. 

4. Vendob and PuKCiiASEB— Conteaot of Sale— Waivee of SiiruLATioNS fob 

Time. 

The failure of a vendor to deliver an abstract of title to the purcliaser 
within the time stipulated for in the contract is waived ûy its neeeptance 
when delivered and Its rétention by the purcbaser without any objection 
on that ground. 

5. Specifio Pekformanoe — Conditions Peecedext to Suit — Tender of Per- 

fokmance. 

It is not essential that a literal and précise tender of performance by 
a vendor sliould procède bis flling of a bill in equity for spécifie perform- 
ance of the contract, the légal effect of whicb is to submlt bimself to do 
everything whicb may be required of Lim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Spécifie Perform- 
ance, §§ 240-250.] 

6. Samk. 

The rule is tliat when time is not of the essence of a contract for the 
sale of real estate or delay bas been the fault of the défendant, and 
there bas been no élément of fraud in the bargain, the vendor may, if lie 
can, clear awa.y defects in bis title before final decree in a suit by him 
for spécifie performance. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 243.] 

7. Same — Défenses. 

Facts considered, and Ticld not to show such defects in tbe title of a 
vendor, wbo contructed for a sale of jn-oiierty whicb had beeii conveyed' 
to him as assignée for the benetit of creditors, or such delay ou his part 
in performance as to defoat his right to a siiecific performance. 

8. SaîIE — CONTRACTS FKFOROEABLE — WaNT OF MaTUAUTY. 

A contract by tlie assignée for the benelit of creditors of an insolvent 
coriioratiou for tlie sale of assigned real estate is not so lacking in iiui- 
tuality as to defcat liis right to enforce sjiecific jierformance, beeause, as a 
part of tbe contract, altliougli relatively uuimiiorfant, he agreed to ob- 
tain the résignai ions of the directors of tiie cor]ioration and jilnce the 
purcliaser iu position to secure tbe élection of a board in its own Interest, 
which agreeinent he conld not be conipelled to iierform, when he iu fact 
complied tbcrewith jirior to tbe entry of Ihe decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, |§ 89-9!).] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

For opinion below, see 120 Fed. 318. 

This is a bill to compel spécifie performance of a contract for the sale and 
purcbase of tlie Edgewater Distiller.y Plant, loeated in llarrison county, Ky., 
and certain Personal proiiert.v couiiected witli its opération and business. 
Prcliminary negotiatioiis resulted in a contract boariiig date of Aprll 0, 1899. 
Tbe vendor in tbe agreomeut is J. 1. Blanton, as assignée under a dced of 
gênerai assignment niade by tbe T. J. Megibben Company, a corporation or- 
ganized under the laws of Kentucky. The vendee Is the appellant, the Iven- 
tucky Distilleries Company, a corporation of N(îw Jersey. 

The important provisions of the agreement so fur as now necessary to be 
stated are as tollows : (1) Tlie vendor should within 10 days deliver "a com- 
plote niercli;uital)le abstract of title" to ail of tbe real estate. (2) The vendoi 
within 10 days also to report tbe sale to the llarrison county court and pro- 
cure an approval by tbat court. (',i) The vendor agreed to deliver deeds in 
accordance vvith the ternis of the sale to the vendee withiu 10 days after such 
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confirmation ; but the vendee was bound to dellver forms of deeds required 
to the vendor for exécution witliin three days after notice of sucli confirma- 
tion. (4) The contract required that at time of delivery of deeds the jjrop- 
erty should be "free and clear of ail liens, charges, eucumbranees, taxes and 
assessments whatsoever." (5) The considération to be paid was $40,000, pjiy- 
able in cash on delivery of one deod for the real estate and another for the 
movables, brands, trado-names, good will. accounts for storage, etc. (G) With- 
out further considération the vendor agreed to deliver to the vendee !)0 per 
cent, of the certiflcates of the capital stock of the T. J. Megibben Company, and 
to procure the résignation of tlie officers and direetors of that t-orporatiou, and 
a meeting of the old board to sélect the nominees of the purchasing company. 

At the March term of the Harrison county court. ISO'», l'ianton had been, by 
a rpgular order of the court, direeted to sell ail of the assigned estate, either 
puhlicly or privately, as he deemed best, the sale, if ))ublic, upon tei'ins named, 
and, if private, to be reported to the court for its ai>proval. The contract of 
sale bears date of April G, 3800, but was not in fact signed anrt delivorcd for 
some ten days later. Blanton reported bis sale April 22, l.SOl), whieh was 
within tlie time flxed by the contract, It was confirnied on Jlay 20th, a date 
as early as feasible under the statute and the practlce of the court. On the 
sanie day an abstract of title and order of confirmation were sent to Mr. 
Charles H. Stoll, at Lexiugtou, the counsel for the coniiiany and the coni- 
])any's agent most concerncd in this sale. No o!).iection was tlieu or ever 
made that the abstract had not been sooner sent. It was recel ved and 
retained without ob.iection to the time of its delivery either tbeu or later. 
This abstract and the jiroceedings of the county court were sont to Messrs. 
Pirtle & Trabue for examination and an oi'iaion upon tbe title. On .June 
23d, noarly a month later, Pirtle & Tral)ue wrote the counsel for the assigner 
that in order to perfect the title four tliings should be done, namely : (a) 
Tbe confirmation should be set aside, the jtroperty appralsed, a resale had, 
and a new report of sale made within 10 days after such sale; (bi revenue 
stamps sliould be adixed to certain deeds; (c) certain liens nventioned should 
be satisfied and released of record; and (di the assigner, the T. .T. Megib- 
ben Company, should join the assignée in bis deeds to perl'ect the record 
title. The next day, in a Personal interview, the vendee's counsel conxluded 
that a resale was not essential, biit tliat an appraisement was unportant 
before confirmation. The steps i)Ointed out were at once takon by the ven- 
dor, the former confirmation set aside. an a]i])raisen)ent had, and a new re- 
port of sale made and approval aske<l. This rei)ort was co]ifirmed .Tuly 24, 
1.809. This resuit was again reported to Jlr. Stoll and inquiry made as to 
when it would suit to close tha matter. Mr. Stoll was then olf on bis sum- 
mer vacation, and, under date of .Tuly ;îlst. replied that he was sending 
the papers to Pirtle & Trabue "for tlieir oiiinion. Upon its return, if sat- 
isfactory, a deed will be prepared and I will be rcady for settlemeut with 
you." The contract provided that tho delivery of tbe deeds should be at 
Louisville, at Mr. Stoll's office, upon notice to bim of tlieir readiness for 
delivery. But in bis letter Mr. Stoll notified Jlr. Blanton that it would be) 
unnecessary for him to go to Louisville, "as arrangements will be made 
to S(;ttle there [meaning Mr. Blanton's home, Cynthianal upon the exécution 
of the deed." Under date of August 2d, Pirtle & Trabue advised Stoll that 
the second confirmation was prematw-e and should be set aside, and tbe 
report of sale lie over to the August term. 'l'hey also suggested that the 
statutory provisions in respect to apjjraisements nuglit require tbe sale 
to be set aside and an appraisement niad<>. and a contract of sale executed 
in référence to the appraisement and reported and confirnied. But this 
seoms to hâve been a mère fugitive suggestion ; for they conclude their 
opinion to Stoll by saying: "We are not disposed to liold that the direction 
that the report of sale sliall be filed within JO days after sale is mandatory, 
but we bave no questicm that the re])orf of sale should lie over to the 
August term." Stoll inclosed this letter to Planton and advised him that he 
had direeted Pirtle & Trabue to correspond directly with bim. Thereupon 
Blanton's attorneys, Messrs. Blanton & Berry, wrote to Pirtle & Trabue, say- 
hig, aniong other tliings, that they thought no aiipraiscment necessary, and 
140 1\— 3 
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that, if the wliole matter was to be done over agaui and a new contract of 
sale made, it vvould resuit in great delay. Tliey expressed a willingness to 
do this if they insisted. A copy of this letter was sent to Stoll. They. also 
stated tliat tlie order of coBfirmation had, by mistalie, been entered preinature- 
)y, and would be set aside as suggested. Under date of August 22d, Pirtle 
& Trabue replled, saying : "We tliink after the order of confinnatiou of the 
sale bas been entered at the August terni of the conrt that the objections 
heretofore made will be cured. We thinlc we bave expressed tliis opinion 
heretofore when we stated that it would not be necessary to begin over again 
in this matter. We should like to bave the order entered on the 28th day 
of August approving and confirming the sale. ïhe above opinion is glven 
upon the assumption that the last report of sale shows that the appraise- 
ment was made prior to reporting the sale. We should llke to see the last 
report of sale. As soon as we hear from you that the order confirming the 
sale has been made we will propare a deed and seud It to you." August 
29th copies of ordei< setting aside former confirmation and of the new order 
of August 28th confirming it were sent by Blanton, with an inquiry whether 
any otlier orders were necessary. To this Pirtle & Trabue replied, under date 
of August SOth, as follows : "We bave recel ved your letter of the 29th inst., 
inclosing copy of order setting aside the previous confirmation of sale and 
continuing the case to the August terni, and tlie order entered August 29th 
confirming the sale ordering the deed, etc. Thèse orders seem to us ail that 
is necessary. We will at once prépare a deed and send it to Sir. C. H. 'StoU 
for his approval with the reijnest that upon approving same be forward it 
to you for exécution, and he will then arrange for the delivery of the deed 
and the payment of the money." 

Up to this time the Kentucky Company had nianifested an eamest désire 
to straighten ont the title and bring the trade to a conclusion. For reasons 
not shown, there occurred, just about the fiîne of tliis opinion by Pirtle & 
ïrabue, a change of mind as to the desirability of the pi'operty. A change 
of eounsel occurred for reasons which may be conjectured, and the ques- 
tion of the sufficiency of the title was submitted to a Mr. Austrian, of Chicago, 
who is described as of the gênerai eounsel of the buying company. Austrian 
wrote Blanton, under date of September 5th, asking when he would be ready 
to finnlly consummate the matter. Blanton thereupon informed him of the 
conclusion reached by Pirtle & Trabue and their i)romise to prépare fornis 
of deeds, and that since tben he had heard notbing from tliem or Stoll. He 
also wrote that he was ready at any time to close the matter. But Mr., 
Austrian moved slowly. On September 14th he wrote that he would be in 
Louisville "inside of the next week or ten days, at which time I will be 
pleased to take up the matter of the Megibben plant and bring the same to a 
conclusion." Time could not possibly bave been rcgarded at this stage of 
the matter as of any moment, for Mr. Austrian did not materialize, nor was 
he heard from. Though written to three finies to know the reason of the 
delay, no reply was elicited until December 13th, when he hroke the silence 
by writing that Blanton's last inquiry of the cause of delay had been "refer- 
red to Mr. Levy Mayer, who is at présent ont of the city. As soon as he re- 
turns he will endeavor to give you a reply." This was the flrst time thaf 
Mr. Blanton had ever heard of Mr. Mayer's connection with the case. Blan- 
ton, about the date of his last inquiry of Austrian, wrote Messrs. Pirtle & 
Trabue, asking them to prépare the forms of deeds as proniised, as he could 
not induce Mr. Austrian to reply to his letters. To this Pirtle & Trabue 
replied, that his letter had been referred to Mr. C. H. Stoll. Jlr. Mayer, 
under date of December 18th, wrote Blanton as follows : "We bave carefully 
gone through the papers and documents connected with the Megibben prop- 
erty transaction and hâve corne to the conclusion, and hâve advised our 
client, that you bave not complied with the agreement; tliat the title is im- 
perfect, and that there are several other substantial breacbes of the con- 
ditions which were to be performed on your side. We bave also had the 
matter gone over by local Kentucky lawyers who bave corne to the same as 
we bave arrived at. Mr. C. II. Stoll, of Ivexington, has also investigated the 
matter and is quite familiar with the détails and is not far from whcre 
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you are. Doubtless you could arrange to hâve a Personal conférence wlth 
him. 1 am sending him a copy of this reply and also of your letter of the 
llth Inst." Some correspondence ensued between Mayer and Blanton In à 
vain effort to iiiduce him, Mayer, to point ont where he, Blanton, had not 
complied wlth the contract, and whereln hls title was imperfect Jlayer, 
having rejected tlie pro))erty wlthout givlng the ground, referred Blanton to 
Stoll for the Information he wanted. Stoll seems to hâve pointed ont only 
the matters which had months before been pointed out by Plrtle & Trabue 
antl corrected in the inanner and by the steps whlch they had pointed out as 
satisfactory. Failing to obtain Information as to the grounds upon which the 
vendees rejected the property, thls bill was flled. The Megibben Company was 
joined as a comphiinaut, and certain persons having liens under the deed 
of asslgnment to Blanton and by prior mortgage, exécution, \evy, or attach- 
ment were made défendants along wlth the vendee company for the pur- 
pose of gecuring satisfaction and relinqulshuient of such liens. 

ïhere was a deeree for the complaiuauCs, and the Keutueliy Distilleries 
Comxjany bas appealeiL 

Levy Mayer, Alfred S. Austrian, and Wm. Marshall Eullett, for ap- 
pellant. 

Helm Bruce, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making tlie foregoing statement of 
the case, dèlivered the opinion of the court. 

The errors which hâve been urged in the deeree of the court below 
will be considered in the order in which the points hâve been presented 
by the learned counsel for appellant. 

1. It is said that Blanton, as an assignée under a gênerai assignment 
for benefit of creditors, had no power to make a private sale of the real 
estate included in the assignment, and that a title resting upon such a 
sale, although confirmed by the covinty court, is not such a title as the 
Kentucky Distilleries Company can be required to take. The deed of 
assignment to Blanton directs him to sell ail of the property, real and 
Personal, "with ail reasonable di^patch," and gives him full authority 
"to sell and convey the real estate" and to make and sign "ail necessary 
deeds and conveyances." That a Kentucky assignée or trustée might 
be lawfully empowered to sell the trust property, both real and-personal, 
at private sale, independent of some statutory restriction, is not dis- 
puted. Hahn v. Pindell, 3 Bush. (Ky.) 189 ; Sliinkle's Assignée v. Bris- 
tow, 95 Ky. 89, 23 S. W. 670. The question is whether any statute of that 
State forbids an assignée to sell assigned real estate at private sale. 
The statute law then in force which dealt with the matter of sales by 
assignées under deeds of assignment are found in the Kentucky Stat- 
utes of 1903, in sections 2356, 87, and 96. The provisions are as 
follows : 

"Sec. 2.3.56. No sale made of any real estate by a trustée, by virtue of b. 
deed of trust, or pledged to secure the payment of deirts, sliall be valid, nor 
shall the conveyance by such trustée pass the title of tlie property .specl- 
fied in such deed or pledge, unless the sale tliereoC shall be iu pursu.Ttioe of 
a Judgment of court or shall be made by an assignée under a voluutary 
deed of as.signment, or the maker of such deed or pledge shall joln In a 
writing evidencing the sale." 

"Sec. 87. Personal property conveyed shall be sold by tlie assignée at 
private or public sale, as the court may direct; and the assit^uee shall bave 
power to pass title to the same aa fully as assigjior could hâve doue at tha 
date of the assignment. Keal property [ichcn soie at public sale\ shall be 
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sold in tlic sanie manner and upon the same torms as real property sokl at 
décrétai sale [providcd, the inirchaser shull hâve thn right to pay cash and 
the aissioncc to acccpt eauh in patimcnt of the punkaso priée at atiy suvh 
sale], and tlie Court may make sucli orders coiieerninj; the advertiseiucnt oJ: 
the sale as it deenis proper, and the at-sipiuee shail hâve power to couvey and 
pass ail the right and title to the same which the grantors in the decd of as- 
signment had at its date. The report of sale sh'all be filed by the assignée \\-ith- 
in ten days after the sale, and if no exceptions arc tiled thereto, the sauio shall 
be confirmed at the second regular terni after it lias been flied. If excep- 
tions are filed, they sliall be heard by the Court and disposcd of." 

"Sec. 9G. The i)rovisions of this chapter shall uot prevent actions to settle 
estâtes by tho assignée, or by any creditor or creditors rciiresenting one- 
fourth of the liabilities, from being bronght in the Circuit Court. Provided. 
That whenever a suit involving tlie settlement of the estate shall be bronght 
in the Circuit Court of tlie couuty m wliich tlie assignnieut is made, the 
jurisdiction of the County Court shall cease. and ail papers relating to tlie 
estate, and filed in the County Court, shall be trinisniitted by tho clerlc 
thereof to tlie clerk of tho Circuit Court, and by hiin filed in sucli suit; \and 
tho suid Circuit Court shall hâve ail the poir.er and authority to administer 
and settle iip the ussUjned estate eoriferrcd on tlie Connty Court l)y this 
act, in addition to its poicer and autkority heretofore e-i-isting as a chancery 
court, and tho assignée sliall hâve fiill poircr and aiitliority to sell the Per- 
sonal and real property Iwlonging to the assigued estate, at publie or pri- 
vatc sale, and to coure]/ and pass ail tlie right and^ tille to the same tvliich 
the grantors had in tlic deed eif assigmnent at ils date; and the said as- 
signée sliall, initliin ten days after .•^ucli^ sale, report the same to tho Circuit 
(■oiirt in ivhieh the suit for settlement of fhe estate is pending and sueh, re- 
port shall llicrevpon lie- laid over ten days for exceptions, and iif no e.rcen- 
tifms are filed ivithin, that tirae, same shall thereupon lie confirmed. If ex- 
ceptions arc filed, thcn sueh exceptions .shall he heard and deterniined liy the 
Court.]" 

The words in italics in sections 87 and 96 wcre inserted or added 
to the original statute by an amendment which took effect March 16, 
1898. Acts 1898, p. 101-, c. 42. 

To understand the force and meaning' of the amendment of 1898, as 
shown in the brackcted words above, it is necessary to understand the 
prior législation limiting the power of sueh assignées or trustées under 
the powers conferred by a deed of trust. The first effort to limit their 
contractual powers seems to hâve been under a statute known as the 
"Act of 1820," which was substantially carried into the Revised Stat- 
utes of 1852, which provided that no sale of real estate by any trustée by 
virtue of any deed of trust "tO' secure payment of debts shall be valid 
* * * unless the sale thereof shall be in pursuance of a decree or 
order of a court or the maker of sueh deed or pledge shall join in a 
writing evidencing the sale." Rev. St. 1852, c. 80, § 24. Under that stat- 
ute the assignée could only sell, either publicly or privately, under a de- 
cree or order of a court directing the sale or by the joinder of the maker 
of the deed of trust in the sale. Thus the law stood until the cnactment 
of February 25, 1893, being section 235() of the Kentucky Statutes of 
1903, as set eut above. The plain effect of this last-mentioned statute 
was to restore to assignées under voluntary deeds of assignment their 
original common-law power to make sales, either publicly or privately, 
if authorized by the instrument of trust. It is not the case of statutory 
powers granted to assignées under voluntary deeds of assignment. but 
a récognition of their common-law contractual authority. It présup- 
poses that the power is conferred by the maker of the assignment, and 



KENTUCKY DISTILLERIES & WAREHOUSE CO. V. BLAKTON. 37 

takcs that case out of the statutory régulation. This was the law when 
the act of Mardi 16, 1894, was passed, regnlating voluntary assign- 
ments. That act, so far as it relates to sales by assignées, appears in 
the unbracketed parts of wliat now constitutes sections 87 and 96 of 
the Kentucky Statutes of 1903, as set out above. Thèse two sections 
were amended by the act of 1898 ; the amendment appearing in brack- 
ets as shown above. Prior to the amendment of 1898 the act of 1891 
plainly required that real property sold under a deed of assignment 
should be sold at public sale only and upon the same terms as real 
property was required to be sold "at décrétai sale," and by such adver- 
tisemen't as should be directed by the court. 

The plain and obvions purpose and effect, though awkwaidly ex- 
pressed, of the amendment of that section of the act of 1894, now 
section 87 of the Kentucky Statutes of 1903, by the insertion of the 
words "when sold at public sale," was to rcpeal the requirement of 
the act of 1894 that real property, when sold by an assignée under an 
assignment, should be sold at public sale only, and to restore to the 
assignée under such assignments bis common-law power to sell pri- 
vatcly if so empowered by the deed of assignment, and so limit the 
restrictions of the act of 1894 as to requirc him to sell, when he sold 
publicly, at a public sale conducted as décrétai sales of real property 
and under such advertisement as the cotuity court should direct. The 
amendment affccting such sales, when the scttlement of the assigned 
property was carried into a circuit court, very distinctly provides that 
in such case the assignée shall bave pov;er to sell the assigned prop- 
erty "at public or private sale." In both cases the amendment assumes 
that the power to sell privately is eonferred by the deed, and in the first 
case it is also implied that the assisrnee shall re])ort any private sale for 
confirmation, though this is not distinctly so stated. The insertion of 
the limiting words "when sold at public sale" would bave no practical 
meaning unless it was intended to restore the common-law authority 
of the trustée or assignée to sell at private sale when the instrument 
authorized that mode of sale. Neither is it easy to sec why the same 
assignée or trustée might sell publicly or privately when the scttlement 
of the estate v/as carried into the Circuit Court at bis own motion or 
upon the initiative of ereditors and withheld the power unless so re- 
moved. The opinion of Judge Cochran upon this matter of interpréta- 
tion is full, clear, and strong, and we are unable to add any considéra- 
tion leading to the resuit stated not already better stated bv him. See 
120 Fed. 318. 

We conclude, therefore, that the assignée had the power to contract 
for a private sale of the assigned estate. 

3. That no aiipraisement, under section 2362 et seq. of the Statutes 
of Kentucky, 1903, was made before the sale, is unimportant. An 
appraisement under the statu te is only essential when a public sale is 
made, and was not necessary if the assignée had the power to make 
a private sale. 

3. The next objection is that the tenth clause of the contract of sale 
obligated Blanton to procure and deliver, "along with the distillery 
property," and without further considération, "certificates for at least 
nincty per cent, of the capital stock of the aforesaid T. J. Megibben 
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Company," and would obtain the résignation of the directors of that 
Company and hâve a meeting- called and a board installed nominated by 
the vendee. It is insisted that the complainants hâve net and cannot 
comply with this term. The T. J. Megibben Company was the as- 
signer in the deed of assignment to Blanton. It was hopelessly insol- 
vent and the assignment inckided the entire corporate property. The 
stock of the company was worthless, except, as it is suggested, it might 
be of value as enabHng the purchasing corporation to continue the cor- 
porate organization of the insolvent Megibben Company and through 
it deal with the government in matters of revenue. Complainant ten- 
dered in the court below 493 shares of the Megibben stock and the 
résignations of its directors, and this the court found was a compliance 
with the terms of tlie agreement. 

The contention of the appellants is that the capital stock of that cor- 
poration was $100,000, divided into 1,000 shares of $100 each, and that 
the 493 shares tendered below was less than 50 per cent. The T. J. 
Megibben Company was organized in 1888, under the gênerai incor- 
porating statute of the state. The third article provides : 

"The capital stock of said corporation shall lie $100,000, divided into 
1,000 shares of $100 each, one half of which will be fully paid up, the otlici- 
half to be paid at auy time upon the eall of the corporation. The capital 
stock niay, by a vote of iiot less than two-thirds of the stockholders, be in- 
creased to any amount not exceediiig $200,000.00." 

The appellants say that in coiitracting for 90 per cent, of the capital 
stock the purchaser "is presumed to hâve knowu, relied upon, and to 
hâve been contracting with référence to the articles of incorporation 
of the Megibben Company," and that the contract should be construed 
as contracting for 90 per cent, of 1,000 shares. In point of fact it 
does not appear that anything was known in respect to the capital stock 
of that Company. The plain purpose and the only object was to seciire 
90 per cent, of the "certificates" issued by that corporation, whatever 
their aggregate might be. The object was control of the corporation. 
If the Megibben Company had begun business with less than a sub- 
scription for 1,000 shares, then its capital stock was less than author- 
ized. But suppose that was the fact. What then? The state might 
complain. The corporation could not set up the fact as a défense when 
sued as a corporation, and no one dealing with it could rely upon such 
a fact as indicating an illégal organization. This is so provided by the 
very law under which it was organized. Gen. St. 1888, c. 56, §§ 17, 18. 
If the appellants obtain 90 per cent, of ail the outstanding certificates of 
capital stock, they get ail that the contract, under the circumstances of 
this case, authorize them to demand. 

But the appellants say that the stubs of the stock certificate books 
show the issuance of 1,500 shares, and that 1,000 of thèse shares are 
outstanding and not accounted for. This is a gross mistake. The only 
évidence of the issuance of 1,000 of the shares referred to is the usual 
entry upon the stubs of the stock certificate book, and across this évi- 
dence of issuance is also found equally cogent évidence of cancellation : 
the word "Cancelled" being written across the entry upon the stub 
in the handwriting of the secretary of the company, a person long sincc 
dead. If the stub entries are évidence tending to show issuance of 
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tbe shares referred to, the cancellation entry is évidence tending to 
show a cancellation. This, in the absence of any évidence tending to 
show the issuance of any shares other than the i>()() originally issued 
to T. J. Megibben in considération of the transfer of the distillery 
property, leaves ns with no moral doubt but that only .)<)0 shares were 
issued, and that a tender of 11)2 of them is a full cornpliance with the 
contract. 

4. But the appellants say that time was of the essence of the con- 
tract, and that defects in the vendor's title were not cleared, nor liens 
nor incunibrances removed or released, if in fact ail such liens hâve yet 
been removed, until the progress of the suit in the court below. Thus, 
it is said, the contract provided that the vendor should deliver an ab- 
stract of title within 10 days from the signing of the contract, but did 
not do so until after that time had expired, that within 10 days the sale 
should be reported to the court having jurisdiction over assignées or 
assigned estâtes for approval, and that within 10 days after confirma- 
tion deeds should be delivered. The effect of the fact that the abstract 
was not delivered wdthin 10 days after sale bas been waived by the ac- 
ceptance of it, when delivered, without objection, and its rétention for 
months without specifically referring to any other defects in the title 
than those amendable by the steps taken in the county court suggested 
by the buyer's counsel as necessary "to perfect title." Thèse steps, 
when taken, the same counsel pronounced satisfactory, and, as shown 
by the letter of August 30th, they promised to prépare forms of deeds 
and send to Stoll, which forms, if satisfactory to him, would be sent 
to the seller for exécution. The sale made to the appellants was, as 
required by the agreement, reported to the Harrison county court, and 
an approval asked within 10 days after the actual date of the sale, a date 
some 10 or 12 days later than the dating of the agreement. The delay 
in obtaining a satisfactor)' decree of confirmation was due to compliance 
with the opinion and request of the apjiellants, who were not satisfied 
because there had been no appraisement before the sale was reported. 
This, as we hâve already seen, was a nonessential, if, as we bave de- 
cided, the assignée had the power to make a private sale of real estate. 
But it is said that the final confirmation was had on August 28th, and 
reported to the appellant's counsel same day, and that the contract 
stipulated that within 10 days after such confirmation the vendor should 
deliver deeds to the vendee and the purchase money be then due and 
payable, and that no delivery of deeds, within the stipulated time, was 
made. and that no sufficient tender of performance was made prior 
to the filing of this suit. It is also said that neither when such delivery 
of deeds should bave occurred, nor at any time prior to the bringing 
of this bill, was the vendor capable of complying witli bis agreement, 
and that certain defects in the légal title existed when the bill was filed, 
and that certain liens rested upon the property down to the filing of 
a release during the progress of the cause. But the stipulation of the 
contract was that the buying company should prépare fornis of deeds 
satisfactory to it and deliver them to Blanton within three days after 
notice by him of the confirmation of the sale by the court. In addition, 
the gross price of the entire property was $10,000. The buyer stipu- 
lated for one deed carrying the real estate and another the personal 
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property, încluding trade-marks, etc., and was to indicate how the 
purchase price should be apportioned between the two kinds of prop- 
erty. Under the facts of this case Blanton was not obliged to take 
any further steps until the Kentucky Company indicated its readiness 
to go on. Until the vendee was satisfied with the title, there was no 
occasion for the vendor to go forward and pay off existing liens which 
it was well known the seller must satisfy ont of the proceeds of the 
sale. The delay after connsel expressed themsclves satisfied with the 
county court proceedings was wholl}? due to the failure of the buyer 
to examine the abstract then furnished and point ont any defects be- 
hind the title to Blanton under the assignment. This good faith and 
fair dealing required the Kentucky Company to do, and, until they in- 
dicated the particulars in which the abstract was defective, the seller 
was not required to do anything more. Willard v. Tayloe, 8 Wall. 
SSr-SrS, 19 h. Ed. 501. After months of inexcusable deîay, the seller 
being from time to time led to believe that a day would soon be fixed 
for a meeting and a closing of the matter, there came an out and out 
refusai of the property justified upon broad claims which gave no idea 
of the defects subscquently pointed out in the course of this litigation. 
In légal effect and substance this arbitrary répudiation of the contract 
was as if Mr. Mayer had said to Mr. Blanton : 

"It would be an idlp cercniony for me to prei)ni'e or deliver to you deods 
to exécute wlien we do not iutend to nceept any teiider you can make. You 
eannot uiake a gooii title. and you liave brokcu your contract, and we will 
not take your property uuless you can compel us to do so through the courts." 

Under snch circumstances it would hâve been an idle ceremony for 
the vendor to tender performance, and the defective tender made im- 
mediately prior to the filing of this bill should not opcrate to defcat the 
relief prayed if other objections of a more substantial character do 
not exist. In courts of law a more exacting rule may prevail. But in 
a court of equity, where the légal effect of a bill for spécifie perform- 
ance is such that the complainant submits to do everything which may 
be required of him, it is not essential that a literal and précise tender 
of pe' formance shall précède the application for the équitable remedy 
of spécifie performance. Moore v. Crawford, 130 U. S. 123, Sup. 
Ct. 447, 38 L. Ed. 878: Cheney v. Libbv, 13 i U. S. 68, 10 Sup. Ct. 
498, 33 E. Ed. 818; Willard v. Tavloe, 8 Wall. 557, 19 L,. Ed. 501; 
Bradford v. Foster, 87 Tenn. 5, 9 S. W. 195. 

The case is distinguishable from the case of the Kentucky, etc., Com- 
pany V. Warwick, Î09 Fed. 280, 48 C. C. A. 363, where the appellant 
Company hère was denied a decree for a spécifie performance of a con- 
tract for the purchase and sale of a distillery property. In that case 
the contract provided that the deed should be deposited in escrow, to 
be delivered if the buyer should, within a date named, pay to the de- 
pository of the deeds the considération money. "The contract," said 
this court speaking by Judge Day, now Justice Day, "makes payment 
a condition précèdent to the right of the second party to receive the 
title papers." The buyer did not pay the money within the time 
named, and time was hcld to be of the essence of the contract be- 
cause the terms of the contract and the nature of the property manifest- 
ed an intent that it should be so. The greater part of the property 
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then involved was warehoused whisky, an article of fluctuating value, 
and the price was not deposited wit'h the trustée named until more 
than a month after the date fixcd for the payment, at which time the 
whisky had increased largely in market value. The contract hère 
involved did net include whisivv, and is not shown to hâve been sub- 
ject to any great change in market value, and the vendor was not re- 
quired to deliver deeds within the 10 stipulated days unless he should 
first be furnished with the forms of deeds satisfactory to the vendee. 

But it is said that at the time of the filing of the bill the complainant 
was not then able to comply with ail of the terms of the contract, 
and that the tender then and thereby made was not sufficient. But 
this is not necessarily fatal. There is no hint of fraud or unfairness 
in the orig-inal bargain, and no bad faith or unfairness in the sub- 
séquent conduct of the vendor. If, therefore. the vendor was able to 
correct defects in the title, and clear away incumbrances without un- 
reasonable dclay, he should be allowed to do so before final decree. 
The rule is that when time is not of the essence of an agreement or the 
delay has been the fault of the défendant, and there bas been no élé- 
ment of fraud in the barçain, the complainant may, if he can, clear 
awav difficulties in his title before final decree. Hepburn et al. v. 
Dunlop & Co., 1 Whcat. 17U, 4 L. Ed. 05; KimlDah v. West, 15 Wall. 
377, 21 L. Ed. 95 ; Jenkins v. Hile, G Vescy, (JoG ; Coffin v. Cooper, 
14 Vesev, 205: Dresel v. Jordan, 104 IMass. 407; Chrisman v. Partee, 
38 Ark.'si ; McKinney v. Jones, 55 Wis. 50, 11 N. W. COG, 13 N. W- 
381; 2 Story's Hquity Jurisprudence, § 777. This is the well-settled 
doctrine in the state of Kentuckv from vhich state this case cornes. 
Logan V. Bull, 78 Ky. G07 ; Collins v. Park, <:,?> Ky. G, ]S S. W. 1013. 
The matters in wdiich the complainant's title was defective or incum- 
bered with liens or taxes were those defects which existed when the 
antécédent tender was made. Without unreasonable delay, thev were 
removed before the decree or the purchasing company was protected 
by the decree. We hâve already ]vassed upon the more material of the 
objections to the title. The contention that the projjcrty is still subject 
to a possible lien in behalf of the government, in conséquence of taxes 
due upon wareliouscd vdiisk)-, we bave consiclcred. The fcar in this 
respect has no sulîstance, and we are satisfied with the opinion of the 
court below upon this point. We quite agrée with the opinion of that 
court that the title of vendor was clear and sound at the tim.e of the 
decree below. 

But it is finally urged that there existed originally such a want of 
mutuality as is necessary to support a bill for spécifie performance. 
In short, it is said that, if the agreement involved a stipulation v/hich 
one party could not bave specifically enforced against the other, that 
neither party may, for the want of mutuality, avail himself of the 
purely équitable remedy of spécifie performance. So far as this objec- 
tion rests upon the ground that there were certain defects in the title 
wdiich could only be cured by getting in the title to certain interests 
which were outstanding in third persons, we need not discuss it, for 
it is not a case of a spéculative sale of something which the seller did 
not hâve. Blanton was the owner in tru.st of the property sold, and 
entitled as such to perfect a merely defective title. The application of 
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the doctrine of nuituality of remedy is made to the stipulation reqnir- 
ing the seller to secure the résignations of the directors of the T. J. 
Megibben Company. Appellants say that a spécifie performance of 
this stipulation, from the nature of the subject, could not hâve been 
compelled by them, and that this makes the agreement nonnnitiial. 
But we bave a case where before final decree the résignations of the 
directors of that company had in fact been secured and filcd, and 
tendered to the défendants below. The obligation of the one side to 
secure tliese résignations and of the other to take the property, the 
other stipulations being also performed, whcn they should be sccurcd, 
constitutc mutual obligations. F'or a breach b}' either an action at lav,' 
would lie. Why, then. if the seller puts liimself seasonably in con- 
dition to comply with a stipulation which, from its character, he could 
not be compelled to spccifically perform, shall hc be denied the remech- 
of spécifie performance? Wc think he may. Although he could not 
hâve been compelled to secure the desired rcsignations, he has in fact 
done so, and tluis made himself capable of carrying out this as one 
of the relativclv imimportant parts of an entire agreement. We sec 
no good reason why the buyer should now excuse itself from the ac- 
ceptance of that which it vi'as tmder obligation to take. In Marblc 
Co. V. Riplcy, 10 Wall. 3.19. 19 L. Ed. '05.5. there was a want of 
mutuality of obligation ; one of the parties having a right to terminatc 
it on giving a stipulated notice. As observed by Judge Cochran, "the 
same want of mutuality of obligation would bave continued to exist 
had spécifie performance been decreed," and "to grant spécifie per- 
formance under such circumstances would hâve been clearly inéqui- 
table." The other cases cited by appellant's counsel are ail discussed 
in the opinion of the court below, and clearly shown to hâve no ap- 
plication to the facts of this case. 

The decree of the court below is affirmed. 



P.dS'J'OX & .M. K. CO. y. (JOKI^Y. 
(Ciri-uit Court: of Appeals. Sccoiul Circuit. Decoiubor 4, JOOO.) 

No. 11. 
1. Maste» and Skrvaxt—In.iukuc.s to .Siîrv.vnï^Kailkoads— Defective Ap- 

PLIANCKS— ASS(;.MEr) RiSK. 

Plaintiff. a bralvcmaii, wliile in defomtant's eiaiiloy. was strucl< by a 
switch target and tlirown to tlio ground from a nioying freigtit car wliilc 
he was cliinbiiig up tlie ladder to release a braire, with bis back to tiîc 
switcb. The switch iiad beéu chanscd sUortly before, and plaintiff testi- 
fied that he had no liiiowlodjre of its danserons proximity to the trad; 
and Iiad nover been warn(»d eoncernint; tbo sanie. Hekl, that the danger 
from sueh stnictiu-e was not ono of the ordinary risks which plaintiff as- 
su med. 

[Ed. Note. — For cases in point, seo (,'eut. Dis. yol. 34, Jlaster and Serv- 
ant. § ââG. 

Assunii)tion of i-isk iiu'idenf to employnient, sce Chesapeake & O. li. Co. 
V. Ileiniessey, 38 C. C. A. ;il-l.J 
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2. SaME— CoNTltlBTJTOBT NEGLIGENCE— QUESTION FOIS JUBT. 

WJiether plaiutiff was guilty of contributory négligence was for tlie 
jury. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant, i 1124.] 

i5. Courts— Fedeual CoiiSTS—JoBisnicTioisr— Court ot Appeals. 

Act Coiig. Mardi 3. 1801, c. 517, § 5, 26 Stat. 827 [U. S. Comp. St. 1001, 
p. 54;)], provides that writs of error may be taken direct to tbe Suprême 
Court In any case in wbicli tlie jurlsdiction of tbe circuit court Is in is- 
sue, and section 6 (26 Stat, 828 lU. S. Comp. St. 1901, p. 54U1) déclares 
tbat the Circuit Courts of Appeal shal! bave Jurisdiction in ail cases ex- 
cept tliose provided for In section 5. Held. that tlie Circuit Court of Ap- 
peals bas DO Jurlsdiction to pass on questions challenging tUe jurisdiction 
of Circuit Courts. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 13, Courts, j| 1000. 

JurlKdlction of Circuit Court of Appeals In gênerai, see Lau Ow Bew v. 
United States, 1 C. C. A. H; United States Freeliold Luud & Emigra- 
tion Co. v. GallegoR, 32 C, C. A. 4T5.] 

Wallace, Circuit Judge, dlssenting In part. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

See 130 Fed. 992, 994. 

Writ of error to the Circuit Court of the United States for the Dis- 
trict of Vermont to review a judgrnent entered on the verdict of a jury 
in favor of the plaintiff for $3,350. 

G. B. Young, for plaintiff in error. 

E. A. Cook and H. W. Hovey, for défendant in error. 

Before WALLACE, TOWNSEKD, and COXE, Circuit Judgcs, 

COXE, Circuit Judge. The plaintiff, a brakeman in the employ 
of the défendant, was, wliile in the discharge of his duties, struck by 
the target of a switch and thrown to the ground from a moving freight 
car. He received injuries which resulted in the amputation of one of 
his feet three inches above the ankle. The switch which caused the 
accident was located in the freight yard at Lyndonville, Vt., having 
been placed in position but a few weeks prior to the accident. The 
dangerous proximity of the target to the track was unknown to the 
plaintiff as he testified that he had never operated it in its changed 
location or been warned regarding it. It was so near the track that 
while in the act of climbing up the ladder of the moving car to release 
a brake, with his back to the switch, he was caught by the target and 
hurled to the ground. In other words, there was not room enough 
to permit the body of a brakeman in that position to pass in safety. 

It cannot be successfully maintained that the danger from such a 
structure was one of the ordinary risks assumed by the plaintiff on 
entering the defendant's employ. The law imposed upon the défend- 
ant the duty of furnishing for the use of its servants fit and suitable 
ineans and appliances. The jury found that the défendant failed to 
pcrform this duty; they found, in effect, that the défendant furnished 
an unsafe switch with the target so located that it served as a trap in 
which employés, ignorant of its position, might be caught and killed 
or mjured. Whether such a structure was one reasonably safe and 
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proper to be maintained at the place described was a question of fact 
and was presented to the jury under instructions as favorable as the 
proofs warranted. 

The same statement is true as to the allegcd contributory négligence 
of the plaintiff. It cannot be saicj, as matter of law, that he was at 
fault in not ascertaining the situation in time to avoid contact with the 
target. The péril was not so obvions as to justify the trial court in 
imputing négligence to the plaintiff in failing to discover it. In the ab- 
sence of notice or knowledge to the contrary lie had a right to assume 
that, when in the discharge of his duty he was required to niount a 
moving car, he would not be hurled to the ground by a target placed 
so near the car that his body could not pass in safety. At least it was 
a question for the jury. 

The case is an exceedingly simple one upon the facts, involving ques- 
tions which are constantly arising in négligence cases ; thèse questions 
were properly sent to the jury under instructions which fairly presented 
the conflicting contentions of the parties and, after a careful examina- 
tion of the record, we fail to find any error which warrants us in re- 
versing the judgment. We are unanimously of the opinion that the 
trial was fairly and impartially conducted and that the verdict, consider- 
ing the irréparable injury tO' the plaintiff, was a moderate one. 

We refrain from discussing the jurisdictional question argued at 
the bar and in the briefs, for the reason that this court since its or- 
ganization has uniformly held that the act creating the Circuit Courts 
of Appeal confers no authority upon thèse courts to pass upon ques- 
tions challenging the jurisdiction of the Circuit Courts. Act March 
3, 1891, c. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 547]. Section 
5 of the act (26 Stat. 887 [U. S. Comp. St. 1901, p. 519]) provides 
that writs of error may be taken direct to the Suprême Court in any 
case in which the jurisdiction of the Circuit Court is in issue, and 
section 6 (26 Stat. 828 [U. S. Comp. vSt. 1901, p. 549]) provides that 
the Circuit Courts of Appeal shall hâve jurisdiction in ail cases except 
those provided for in section 5. This court has no appcllate jurisdic- 
tion except such as is confcrred by statute and we bave been unable 
to perceive how the statute can be logically construed to bestow upon 
us a right which is expressly conferred on the Snpreîne Court and is 
expressly withheld from us. U. S. v. Lee Yen Tai, 113 Fed. 465, 
51 C. C. A. 299 ; Fisheries Co. v. Lennen, 130 Fed, 533, 65 C. C. A. 
79; Penn. Lumberman's Ins. Co. v. Mever, 126 Fed. 354, 61 C. C. 
A. 254; in s. c. 197 U. S. 407, 25 Sup. Ct. :1S3, 49 L. Ed. 810; Sun 
Printing Ass'n v. Edwards, 194 U. S. 377, 24 Sup. Ct. 696, 48 L. 
Ed. 1027; U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L,. Ed. 87; 
Halpin v. Amerman, 138 Fed. 548, 70 C. C. A. 462. 

The judgment is affirmed, with costs. 

WALEACE, Circuit Judge (dissenting). Error is assigned, among 
others, of the déniai by the court below of the motion by the défendant 
to dismiss the action upon the ground that because the writ for the 
commencement of the action was not properly served on the défendant 
the court had no jurisdiction of the défendant. 
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The writ was dated April 25, 1904 ; was made returnable and notified 
the défendant to appear and answer at a term of the United States 
Circuit Court for the District of Verniont to be held on the l?th day 
of ilay, 1904: ; and was servcd by the marshal on the 2d day of May, 
1904, by attaching property designated as the property of the défend- 
ant by one Folsom, its agent and division superintendent within the 
said district, and leaving a true and attested copy of the writ in Fol- 
som's hands at bis office in said district. 

Upon the return day mentioncd in the writ, the writ together with 
the marshal's return was duly filed, and tliereupon the défendant ap- 
peared specially for the purpose of the motion to dismiss and for the 
fihng of a plea in abatement. The motion to dismiss was based upon 
the face of the writ and the marshal's return of service. The plea in 
abatement alleged facts qualifying the statements contained in the re- 
turn of the marshal, and in substance assertcd that the attempted serv- 
ice upon Folsom was unwarranted by the provisions of the statutes of 
Vermont. After the court had denied the motion to dismiss and had 
decided in effect that the plea in abatement was bad, the défendant an- 
swered upon the merits. 

The assignment of error which challenges the ruling of the court in 
refusing to dismiss the action présents the gênerai question whether 
the court acquired jurisdiction of the person of the défendant. If the 
court did not by a valid service of an authorized process obtain juris- 
diction, the judgment is subject to review on a writ of error taken di- 
rectly to the Suprême Court. This proposition was considered and de- 
cided in Shepard v. Adams, 1G8 U. S. 018, 18 Sup. Ct. 214, 42 h. Ed. 
602, where the case was one in which the summons required the de- 
fendant to appear and answer in a Fédéral Court of the District of Col- 
orado vifithin ten days from the time of service of the summons instead 
of thirty days as provided for the procédure of the state courts by 
the statutes of Colorado. Inasmuch as section 5 of the Act conferring 
jurisdiction upon this court, (Act March 3, 1891, c. 517, 2() Stat. 827 
[U. S. Coittf). St. 1901, p. 549]) provides that writs of error may be 
taken from the Circuit Courts direct to the Suprême Court in any case 
in which the jurisdiction of the Circuit Court is in issue, as well as in 
any case which involves the constitutionality of any law of the United 
States, or the validity or construction of any treaty, while section 6 pro- 
vides that the Circuit Courts of Appeal established by the Act shall 
exercise appellate jurisdiction to review by writ of error final déci- 
sions in ail cases other than those provided for in section 5, the ques- 
tion arises whether this court can properly undertake to décide whether 
there was jurisdiction in the court below. In United States v. Lee 
Yen Tai, 113 Fed. 465, 51 C. C. A. 299, we held that this court was not 
authorized to décide the validitv or construction of a treatv; and in 
Fisheries Co. v. Lennen, 130 Fed. 533, 65 C. C. A. 79, foUowing that 
judgment, we decided that an appeal presenting the question of the 
jurisdiction of the Circuit Court, as well as other questions rehting to 
the merits of the controversy, did not authorize this court to pass upon 
the jurisdiction of the court below. Thèse two décisions were based 
upon our understanding of the décisions of the Suprême Court in 
United States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87, 
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and Carter v. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861. 
Since thèse décisions, however, the Suprême Court has considérée! 
again the proper construction of sections 5 and 6 (26 Stat. 837, 828 
[U. S. Comp. St. 1901, p. o49]) in American Sngar Refining Co. v. 
New Orléans, 181 U. S. 277, 21 Sup. Ct. 646, 45 L. Ed. 859, and I 
think it is apparent from its opinion that we misinterpreted the mean- 
ing of its former décisions. I am now satisfied that unless we sec fit 
to certify to the Suprême Court the question of jurisdiction, we hâve 
authority, and it is our duty, to entertain and décide it in ail cases 
where the jurisdiction of the Circuit Court is invoked solely because of 
the diverse citizenship of the parties to the action. 

In Amy v. Watertown, 1-30 U. S. 301, 9 Sup. Ct. 530, 32 L. Ed. 946 
it was pointée! out that although prior to the passage of the Act of 
June 1, 1872, it was always in the power of the Fédéral Courts, by gên- 
erai rules, to adapt their practices to the exigencies and conditions 
of the times, since the passage of that act the practice, pleadings and 
forms and modes of proceeding must conform to the state law and to 
the practice of the state courts, except when Congress has legislated 
upon a particular subject and prescribed a rule. And the court also 
declared that "When a state statute prescribes a particular method of 
serving mesne process, that method must be followed; and this rule is 
especially exacting in référence to corporations." 

The Act of June 1, 1872, now section 914 of the United States Re- 
vised Statutes [U. S. Comp. St. 1901, p. 684] does not require a Cir- 
cuit Court of the United States to observe a strict conformity in actions 
at common law to the practice and procédure existing at the time in 
such actions in the courts of the state within which the Circuit Court is 
held, but perinits the Circuit Court to conform thereto "as near as may 
be." As was said in Ind. & St. L. R. R. Co. v. Horst, 93 U. S. 291, 
23 ly. Ed. 898 : "This indefiniteness may hâve been suggested for a 
purpose; it devolved upon the judges to be affected the duty of con- 
struing and deciding, and gave them the power to reject, as Congress 
doubtless expected they would do, any subordinate provision in such 
state statutes which, in tlieir judgment, would unwisely encumber the 
administration of the law, or tend to defeat the ends of justice, in their 
tribunals." In Shepard v. Adams (.supra) a summons issued by the 
United States District Court for the District of Colorado which re- 
quired the défendant to appear within ten days from the time of serv- 
ice was held to sufficiently conform to the statutes of Colorado regulat- 
ing the practice of the state courts although those statutes provided 
that the time within which a summons should require the défendant to 
appear was twenty days. This conclusion was reached because the 
summons by the Fédéral Court was issued pursuant to a rule of that 
court which was adopted when the existing statutes of the state pre- 
scribed that summonses should require the défendant to appear within 
ten days, but which rule was not changed to conform to a subséquent 
change in the statutes of Colorado. The court said: "We bave a 
right to présume that the discrétion of the District Court was legiti- 
mately exercised in both adopting and maintaining the rule in ques- 
tion." It is apparent from the reasoning of the opinion that the 
summons would bave been held invalid if it had not been issued in pur- 
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suance of a rule of the Fédéral Court which conformed substantially 
when it was adopted to the state statutes. 

The statutes of Vermont in force at the time of the issuing' of the 
présent writ, and for many days before, contained the foUowinpj pro- 
visions applicable to the service of writs in actions like the présent. 

"Section 1088. Every writ and process returnable before the su- 
prême and county courts, except as otherwise provided, shall be serv- 
ed vvithin twenty-one days from the date of issuing the same, includ- 
ing the day of service, and excluding the day of issuing, and shall con- 
tain the following direction to the ofiîcer, viz. ; 'Fail not but service 
and return make within twenty-one days from date hereof.' " 

"Section 1089. The party suing ont such process shall cause the 
same to be entered and docketed in the county clerk's office on or be- 
fore the expiration of said twenty-one days, or the process shall on 
motion abate." 

"Section 1090. The défendant shall cause bis appearance therein 
to be entered with the clerk on or before the expiration of forty-two 
days from the date of such writ." The only rule of the Circuit Court 
of the District of Vermont which touches the case is rule 8 which was 
adopted prior to the enactment of thèse provisions and provides as 
follows: "Ail mesne process shall be returnable to the next regular 
term, if there shall be time for seasonable service thereof according 
to the laws of the state, otherwise it shall be returnable to the next 
regular term thereafter." 

There is nothing in the rule of the Circuit Court which impinges 
upon the statutory provisions, and thèse provisions require the writ to 
be served within twenty-one days from its date of issuing, and allow the 
défendant twenty-one days at least after service in wdiich to appear in 
the action. The présent writ was not served or attempted to be served 
on the défendant until the 2d of May, 1901, or fifteen days previous 
to the time at which the défendant by the writ was notified to appear 
and answer. I cannot escape the conclusion that the motion to dis- 
miss should bave been granted. 

If process is not served pursuant to the required statutory time the 
service is nugatory unless cured by a voluntary appearance or waiver 
of the défendant. It was upon that ground only that the court assuni- 
ed appellate jurisdiction in Shepard v. Adams. The défendant in the 
présent case was deprived of the full opportunity to prépare its dé- 
fense which the statute was intended to afford, and though it may hâve 
had in fact sufficient time, it was entitled to assert its statutory right. 
The déniai of that right was error. 

There is respectable authority for the proposition that if a défendant 
appears in order to take advantage of a defective process or service, 
and bis motion to dismiss the suit on that ground is overrul'ed, he can- 
not then answer and proceed to trial without making a virtual waiver 
of his objections. But the weight of authority is to the contrary. 
"Where a spécial appearance is made in order to object to illegality in 
the service of process, or to ui-ge any objection for which a spécial 
appearance is appropriate. such spécial appearance is not waived and 
converted into a gênerai one by answering to the merits after the ob- 
jections are erroneously overruled. It is only where the défendant 
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pleads in the first instance to the merits, without an}- spécial appear- 
ance, that objections to personal jurisdiction are waived." 2 En- 
cyclopedia of Pleading: & Practice, 629. That this is the law of the 
Fédéral Courts sufficientlv appears bv référence to ITarkness v. Hyde, 
98 U. S. 476, 25 L. Ed. 237. and Southern Pacific Co. v. Denton,'l46 
U. S. 202, 13 Sup. Ct. 44, 36 E. Ed. 942. 

For thèse reasons I am of the opinion that the judgment should be 
reversed. 



BROWX & ADAMS v. UNITED lîlfTTON 00. 
(Circuit Court of Appeals, Tliird Circuit. :Xovcuiber 10, tOOG.) 

No. 11). 

1. Bankruptcy— Pkov'atîle Claims— Dasîages for Tokts. 

A cluim for uiili.]uifliitc>d di.i!ii;iires re.sultins froiii injury to tbo prop- 
erty of anotlier, uot <'onnectt>(l vvitli or .irrowiiiï out of any coutractual 
relation, is not provable iu iiaukrupto', uiider tlie oxisting law. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. G, Hankruptcy, § 480.] 

2. SAME— IN.JUKY TO TeKSONAI, PlîOPlcr.TY BY NEGLTf.ENCE OR NulSAXCE. 

Wliere, theri^fore. wool dealers liad a wareliouse for the storago of 
wool, vvliieh adjoincd a buildinjjj foi'uierly iised by tlie banknipt as a 
factory, the two being siniply scparated hy a i)arty wall, and by reaf-:on 
of excessive hent froui tlie furnaces of the bankrupt, whicli iienotrateil 
through the wall, their wool was dried out and danitiged, losing wcight 
and depa-eciating in priée, in conse(iuenee, a claim for damages for tlie 
loss, treating it either as the resuit of négligence or nuisance, was not 
provable against tlie bankrupit's estate. 

[Ed. Note. — For ca.ses in p'oiut, gee Cent. I)ig. vol. G, Kankruptcj, g 480.] 

3. Saiie — Pucvable Debts — Bankkui>tuy Act of ISOS — Section 03, SuiiSECS. 

a, b, CoNSTiîTiEn. 

The debts whieh may be proved under Bnnkr. x\ct Jul.v 1, 189S, as speci- 
fled in section G.'î. snbsec. a, ;;0 Stat. m2, c. 541 |TT. S. Conip. St. 1001, p, 
34471, are hxed liabilities as evidenced by a judgineiit or an instriuiu'nt in 
v/rithig absoîutely owiiig. whether i)ayable inmiediatoly or not; taxable 
costs in certain cases; and clainis upon open acoount or upon conlraci, 
ex])ress or imtilied. And while it is further provided by subscction b 
that "unliquidated clainis .against the banlvru]tt may, pursuant to ap- 
plication to the court be liquidale-l- in siich inanner as it ni.ay direct, and 
may therofore be proved and allowed against bis estate," tliis does 
not make claims for unliLniidat(xl damages provable geuerally, nor. in- 
deed. add anything to the class of debts whieh may be jiroved according 
to the preceding subsectiou. but bas merely to do with a matter of 
procédure, as to how unliquidated claims, fouuiled upon open account or 
eontract, previously specified, may be li(juidated or niade certain. 

4. Sajie—Construction of Statui'e.s— Conflioting Provisions — Sections 

Dealino witii Speciai. Sub.ieot — Section 03 and Section 17 or Bank- 
EUrrcY AcT OF 180S Cossidehbd. 

Nor are the debts whicii may be proved in hankruptcy under section 
03 of the existing act (Bankr. Aet, July 1, 1808, 30 Stat. 502, e. 541 [U. 
S. Comp. St. IfiOl, p. 3447]) enlarged by the fact that it is assnmrd, in 
section 17 (30 Stat. 550 [U. S. Comp. St. lOOl. p. 342!)]), regulating the ef- 
fect of a discharge, that liabilities for torts are provable and so dis- 
charged, certain specified torts being tliereupon excepted froiu the effect 
of a discharge ; the want of harniony in this respect, between the two 
sections, being the resnlt of tho changes made in that section by the 
ainendment of 1003, and, in case of coufliet, section 63, which is devoted 
specitically to what debts are made provable, beiug coutrolling. 
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Appeal from the District Court of the United States for the Dis- 
trict of Delaware. 

For opinion belovv, see 110 Fcd. 495. 

William R. Sears, for appellants. 
Benjamin Nields, for appellee. 

Before DALLAS and GRAY, Circuit Jud^es, and ARCHBALD, 
District Judge. 

ARCHBxA-LD, District Judge. The question is whether a claim for 
unliquidated damages, resulting from injury to the propert}' of an- 
other, not connectée! with or grovving eut of any contractual relation, 
is provable in bankruptcy. The appellants, Brown & Adams, are wool 
dealers in Boston, Mass., and hâve a warehouse there for the storage 
of wool which adjoins a building formerh- used for a number of years 
by the United Button Company, bankrupt, as a factory; the two be- 
ing simply separated by a party wall. Wool in storage needs to be 
kept at a cool and even température ; and the charge is that, by reason 
of excessive beat from the furnaces of the button company which 
penetrated through the party wall, the wool of the appellants was dried 
ont and damaged, losing weight and depreciating in price in consé- 
quence, to the extent of some $12,000. The button Company was put 
into bankrupicy in August, 1904. Just when, prior to this time, the 
damages which are claimed accruetl, is not made clear, but it is fair 
to assume that some at least was within the year, and the case will be 
disposed of upon that basis. Claiming that the button company is 
liable for this loss, treating it eithcr as the rcsult of négligence or 
nuisance, proof is sought to be made for it against the cstate, liquida- 
tion of the damages being suggested through the n:edium of a bill in 
equity, now pending in the superior court for the county of Sufïolk, 
Mass., brought by the appellants against the button company and its 
trustée. The claim was rejected by the district court without passing 
upon the merits, upon the ground that it was not provable, and the 
propriety of that ruling is the c|uestion hère. 

Bankruptcy is supposedly concerned only witli commercial matters, 
and was early confined to traders. Love'antl, § ;>. And, while it bas 
been gradually extended and enlarged, the original idea has not been 
altogether departed from. Its purpose is to free a pcrson from bis 
debts, or to subject him to proceedings on account of thcm. This may 
not be controUing, but it is suggestive ; and a construction which goes 
outside of it has certainly to be justified. 

By the bankruptcy act at présent in force it is provided: 

"Sec. 63. Debts Whieh May Be rrovcd. — il. Debts of tho (taiikrupt may be 
provecl and allowed agaiust bis estate wbieb are (1) a fixed liabiiity, as evi- 
denced by a judgment or an iustruiueiit in writiii-j;, absohUely owiug at tbe 
time of the fllinfi; of the pétition at;ainst liim, wiiotliei' tlion payabie or not, 
witb any interest thereon wiiieb «-onld bave been recoverable at tliat date or 
witb a rebate of interest upon sucli as were not thcn payiibie and did, not 
bear Interest; (2) due as c-osts taxable auainst an involuntary baulcrupt who 
was at tbe time of tbe flling of tbe pétition aiçainst him plaintiff in a cause 
of action wliieh would pass to the trustée and wliicb tlie trustée declinef« to 
prosecute after notice; (3) founded upon a cbiim for taxable costs incurred 
149 F.— 4 
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in çood faith by a creditor before the filing of a pétition in an action to re- 
cover a probable debt; (4) founded upon an open acconnt, or upon a cou- 
tra(;t express or implied ; and (S) founded upon provable debts reduced to 
jndfrments after tlie flling of the pétition aud before the considération of 
the bankrupt's api)lication for a disehai'ge, less eosts inenrred and interest 
ae(.'7'\ied after the tiling of the pétition and up to tlie time of the entrv of sucli 
jud^Dients." Aet July 1, 1898. e. 541, 30 Stat. 502 [TJ. S. Couip. St. 1901, 
p. 3447]. 

This to ail intents is complète in itself, being given up to an enu- 
meration and spécification of the debts which may be proved. It is, 
however, further provided in this same section : 

"b. Uniiqnidated cJaims agahist the banl^rupt may. pvirsuant to application 
to the Conrt. he liiiuhlated in sucli nianner as it sliall direct, and may there- 
aftcr be jiroved and allowed agaiust bis estate." 

As contradistinguished from the paragraph which précèdes it, this 
subsection seems to be concerned with a mère matter of procédure, 
directing how a claim which is open and unsettled — such for instance 
as one "(4) founded upon an open account, or upon a contract ex- 
press or implied" precedently spécifiée! — may be liquidated and made 
certain. And whether taken by itself, or with référence to the im- 
médiate context, this is the natural, if not the only, construction to be 
given to it. 

It is contended. however, by the appellants, that it is in fact intended 
to cover an additional and distinct class of claims, the whole sec- 
tion, as indicated by its title, being devoted to the gênerai subject of 
debts which are provable; the one subsection (a) dealing with those 
which are of a fixed and more or less absolute character, such as 
judgnients, costs, bills, notes, and accounts, and the other (b) with 
those which recjuire to be liquidated, such as damages for torts; the 
word "debt," as defined by the act — section 1 (11)— including a "de- 
mand or claim," and being thus broad enough to embrace both. This 
construction, moreover, is made necessary, as it is said, in order to 
bring the section into harmony with other parts of the act. 

To the contrarv of this, however, it is declared in Dunbar v. Dun- 
bar, 190 U. S. 340, 350, 23 Sup. Ct. 7Ô7, 761, 47 L. Ed. 1084, that: 

"This para.graph, 'b,' • * * adds nothing to the chiss of debts which 
might be proved under pavagraph 'a' of the same section. Its purpose is to 
permit an nnllqnidated claim, coming within the provisions of section 63 a, to 
be liquidated as the court should direct." 

It is true that this is somewhat aside from the immédiate question 
before the court, which was whether a discharge in bankruptcy oper- 
ated to release a contingent liability, such as an annuity, which a hus- 
hand upon his divorce agreed to pay to his wife for the support of her- 
self and their minor children. But it is not to be assumed that a 
construction deliberately announced in this way was not considered 
by the whole court, or went ont unadvisedly, so as to stand as mère 
dictum. The law is as it is declared to be by the Suprême Court speak- 
ing by one or the other of its judges, and is not to be put aside upon 
any such suggestion, except as there is no other alternative. That the 
question is still open and undisposed of, however, notwithstanding 
what is so held, is confidently affirmed upon the strength of Crawford 
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f. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. l-t7, wliere in 
discussing this section of the act it is said: 

"Paragrapli 'a' * * » inchules debts arising upon coutrat'ts, exj)L'ess or 
implied, and opeu aoeomits, as well as for judgments and costs. ,Vs to para- 
graph 'b,' two constructions are possible; It may relate to ail unliquidated 
demands, or only to such as inay arise upon such contracts, express or im- 
plied, as are covered by paragraph 'a.' " 

It is upon the latter expression that the appellants particularly rel}-. 
But whatever encouragement, standing by itself, it may seem to lend, 
the court is careful to add: 

"Wliether the effect of paragraph 'b' is to cause an unliquidated daim, 
which is susceptible of liquidation, but is not litcrally embraced by paragrai^h 
'a,' to be provable in bankruptcy, we are not ealled upon to décide, as we are 
clear that the debt of the plaintifï was embraced within the provisions of 
paragraph 'a' as one 'founded upon an open aceount, or upon a contraet ex- 
press or implied,' and might hâve been proved under section 63 a had plaintifC 
ehosen to waive the tort, and take his place with the other creditors of the 
estate." 

Taking it altogether, therefore, this utterance does not seem to 
carry us very far. 

Assuming, however, that the question is an open one, let us see 
to what an independent considération of it leads. The argument is 
that the right to prove must, in justice, be coextensive with the re- 
lease to be obtained, and that, as it is plainly provided (section 17) 
that the bankrupt shall be discharged from liability for ail but certain 
excepted torts, it must be that ail which are not so excepted are en- 
titled to come in. As said by Mr. Justice Brown, in Crawford v. 
Burke, supra: 

"It certainly could not hâve been the intention of Congress to extend the 
opération of the discharge under section 17 to debts that were not provable 
under section 6oa." 

The one section, according to this, is to be read in the light of the 
other, and that construction adopted which will consist with both. 

Care is to be taken, however, in this comparison, not to reverse the 
order of importance in which they are to be considered. Nor in case of 
conflict to press the argument too far. If any section is controlling in 
this regard, it is the section which déclares what debts are provable, and 
not the contrary. It is not so much, in other words, that a tort of the 
character which we hâve hère is discharged by the one, as that it is made 
provable by the other, that gives it a standing against the estate. Even 
if the one were true of it and not the other, the right to come in would 
not be established, it being possible that there is a lapse in the law in 
this respect, the resuit of imperfect adjustment, upon amendaient; a 
conclusion to be avoided, if it can be, but not at the expansé of that 
part of the statute which must necessarily govern. 

The strength of the argument in favor of claims for torts being 
provable, as is thus intimated, résides in the section with regard to dis- 
charges, where it is provided: 

"Sec. 17. Debts not Afïected by a Discharge. — a. A discharge in bankruptcy 
shall release a bankrupt from ail of his provable debts, except .such as (1) are 
due as a tax levied by the United States, the state, county, district, or mu- 
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nicipaliiy in wliicli lie residr-s; (2) nro lisibillties for obtaining property by 
false prêteuses or faiso représentations, or for wiU'ul aud malicions injuries, 
ta tbe person or property of anotber, or for aliniony duc or to becouie due, 
or for uiaintenanoe or sujiport of wife or ebild, or for séduction of an un- 
married feniale, or for criuiiual conversation ; (."|) hâve not iteen duly selied- 
uled in time for proof and aliowance, witli tlie name of tiie crcditor if Icnowa 
to tlie banlirupt, uuless sucb creditor had notice or aetual laiowledse of tlie 
proeeedings in baul^ruptcy ; or (4) were created l)y liis fraud, embezzlement, 
misappropriation, or défalcation vrliile aeting as an oflicer or in any fiduciary 
capacity." 

As originally passed, instead of the vvord "liabilities," in clatisc 2, 
were the words "judgments in actions" ; and after the word "for" 
were the words "frauds, or" ; while nothing- whatever was said as to 
alimony, maintenance, séduction, or criminal conversation. Claims 
grounded in fraud or the other causes of action specified had, tliere- 
fore, as the law then stood, to be reduced to judgment in order to be 
saved from the effect of a discharge. Crawford v. Burke, 195 U. 
S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147; Bullis v. O'Beirne, 195 U. S. 
606, 25 Sup. Ct. 118, 49 L. Ed. 340. The reason why this distinction 
was made is not clear, but it was probably, as suggested, in order to 
avoid the temptation to claimants to try and bring their cases within 
the exception, and to do away with the necessity for going into con- 
fiicting évidence in order to do so. Other cases of false prêteuse, 
misrepresentation, or willful and malicious injur}^ not so protected, 
were thus apparently left to be released by a discharge. And, as the 
distinction is now removed by tlie substitution of the word "liabilities" 
for "judgments," and the exception still further enlarged by the ad- 
dition of séduction and criminal conversation, the argument is that 
ail torts not so excepted, being left to be operated upon by a dis- 
charge, must hâve the reciprocal right to come in and be proved 
against the estate, if a manifest inconsistency, not to say injustice, is 
to be avoided. It must be confessed that this is not easv to meet. 
Séduction and criminal conversation are torts, pure and simple, and 
cannot be resolved away, like some, as being possibly tied up to a con- 
tract. And if it was considered necessary to except thèse by name, 
without which a discharge wotild release them, why are not other 
torts such as the one which we hâve hère, grov^dng out of négligence 
or nuisance, in the same situation? Slightly modifying the words of 
Mr Justice Brown in Crawford v. Burke, supra: ïf no tort could be 
made the basis of a provable debt, why were certain torts excepted? 
Nor is the force of this weakened by the fact that, according to the 
décision in Tinker v. Colwell, 193 Ù, S. 473, 24 Sup. Ct. 505, 48 L. 
Ed. 754, criminal conversation, at least when reduced to judgment, 
was already taken care of, the same as maintenance and alimony, as to 
which, to that extent, the amcndment of 1903 may be regarded as 
m.erclv declaratory. Audubon v. Shufeldt, 181 U. S. 575, 21 Sup. Ct. 
735, 45 E. Ed. 1009 ; Dunbar v Dunbar, 190 U. S. 340, 23 Sup. Ct. 
757, 47 E. Ed. 1084; Wetmore v. Markoe, 19G U. S. 68, 25 Sup. Ct. 
172, 49 E. Ed. 390. 

It is to be observed, however, that the construction which is con- 
tended for grows out, not of positive, but exceptive, législation. It 
is not declared what debts shall be released, but what shall not be. 
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And tliey must, in terms, be first provable, in order to be excepted, 
and not the contrary. The only diffiiculty that is experienced, also, is 
with regard to the changes introduced by the amendment of 1903, in 
part, as we hâve seen, unnecessary; as to which, it may vvell be that in 
providing, out of extra caution, that certain things should not be 
discliarged, care was not talcen to note the possible eiïect upon other 
parts of the law, or to adjust them to this, producing the présent 
want of harmony. For, after ail has been said, it must be recognized 
that there is a want of harmony between thèse tvvo différent parts of 
the statute, not, indeed, as originally enacted, but now, as they stand, 
after amendment. The one section (17) with regard to the effcct of 
a discharge assumes that torts generally are provalile and procecds ac- 
cordmgly; while the other (63) makes no provision for anything of 
the kind, except by a construction which it is safe to say was not in 
contemplation when it was passed, and cannot consistently be read in- 
fo it. The true view to be taken of it has been already indicated. 
The first of the two paragraphs into which it is divided is given 
up to an enumeration of the debts which are entitled to be proved 
against the estate, among which is to be found everything in the way 
of a fixed obligation, or which, as being of a commercial charactcr, 
a bankrupt could expect to be relieved from ; and, complète in itself, 
it is not to be added to. The other paragraph plainly has to do with 
a mère matter of procédure ; liow unliquidated claims founded upon 
open account or contract, specified in the preccding paragraph, may be 
liquidated or settled. Nor can it properly be made to serve any other 
purpose. Argument may amplify this, but cannot make it clearer. 
And as so interpreted a claim for damages, such as the one before 
us, is not included among debts wdiich are made provable. This, 
if not the latest deliverance of the statute (the amendment of 1903 hav- 
ing to be accorded that position), as the one devoted specifically to 
the subject, must control. 26 Am. & Eng. Encycl. Law (2d lïd.) 68. 

It may be that the conclusion which is so reached, if it is to abridge 
correlatively the effect of a discharge, is not altogether favorable to 
the bankrupt, who is interested in being relie'ved from bis liabilities 
to the fullest extent possible. But this question is not before the court, 
and it will be time enough to meet it when it is. 

There was no error, therefore, in the rejection of the appellants' 
claim, and the judgment is affirmed. 

GRAY, Circuit Judge (concurring). Wliile concurring in tbe re- 
suit reached by the majoritv of the court, and to some extent in the 
reasoning employed in reaching that resuit, I am constrained to think 
that the ratio decidendi of the court below is that upon Vvdiirb our dé- 
cision should rest. Without attempting to amplify or paraphrase the 
opinion of the learned judge of that court (In re United Buttcn 
Co. [D- C.] 140 Fed. 495), it is sufficient, in rcferring to section 17, 
to again note that the debts which "a discharge in bankruptcy shall 
release," Eire such debts only as are provable under section 63, and the 
debts which are excepted from discharge, being among others liabil- 
ities for certain torts, are also necessarily provable debts. If it be said 
that "wilful and malicious injuries to the person or property of an- 
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other," and "séduction" or "criminal conversation" are torts, pure and 
simple, and as such incapable of liquidation and proof under section 
63, it may be replied that liabilities for such torts, when reduced to 
judgment, are provable, and corne within the classification of section 
17a (2) as "liabilities" for certain torts. Be this as it may, it is true, 
however, that even if, out of abundant caution, certain of the torts 
which are included in the excepting clause coukl not bave been liquidat- 
ed and proven under section 63, still the fact that the excepting clause in 
this respect overlaps provable debts and includes some that are not 
provable, does not nullify the qualifying eft'ect of the vvord "provable," 
as limiting the debts to be excepted, as well as thèse which are dis- 
charged by section 17, and, as said in the majority opinion of this 
court, cannot serve to abrogate or qualify the description of provable 
debts as contained in section 63. 

In this view, the two sections, 63 and 17, are not necessarily irrec- 
oncilable. 



FISIIER V. ZOLLINGER. 

(Circuit Court of Appeals, Si.Ytli Circuit. Xovember 22, lOOfi.) 

No. 1,540. 

1. Bankeuptcy— Liens—Chattel Mortoage. 

TJnder the law of Oliio relating to chatte! mortgages, which governs as 
to their validity and the rights of tlie mortgagee iu bankruptcy proceed- 
ings in that state, a duly recorded mortgage given by a manufaeturing 
corporation to secure bonds, which covers its stocli lu trade and provide.s 
that it may retaln possession and sell any of the property in the usual 
course of its business and use the proceeds until default, Is valid as be- 
tween the parties, and when tlie mortgagee talées possession, either witli 
the mortgagor's c-ousent or under authority contained in the mortgage, his 
title becomes complète as agalnst gênerai creditors of the inortgagor ; and 
where such a mortgage was given more than four mouths prior to the 
bankruptcy of the mortgagor the taking of possession by the mortgagee 
within such four months with the consent of the mortgagor and as au- 
thorized by the terms of the mortgage, althongh with kiiowledge of the 
mortgagor's Insolvency, does not eonstitute a transfer or préférence under 
Bankr. Act 1898, § (iOa, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], 
as amended in 1903 (32 Stat. 799, e. 487 [U. S. Comp. St. Supp. 1905, p. 
(>S9]), since the lien so perfected by the taking of possession relates back 
to the date of the mortgage. 

2. SAME— MOBTGAGE ON Ai'TEK- ACQUIRED PbOPERTY. 

A duly recorded chattel mortgage on after-accjuired property under the 
law of Ohio is valid as between the parties, aud becomes a valid lien as 
of its date as against the mortgagor's gênerai creditors when the property 
is taken into possession by the mortgagee. Henee such taking possession 
within four months prior to the mortgagor's bankruptcy does not ereate 
a lien nor operate as a prefereutial transfer within Bankr. Act 1898, § 
GOa, c. 541, 30 Stat. 502 [V. S. Comp. St. 1901, p. 34451, as ameuded iu 
1903 (32 Stat. 799, c. 487 [U. S. Comp. St. Supp. 1905, p. «89]). 

Appeal from the District Court of the United States for the Western 
Division of the Northern District of Ohio. 
For opinion below, see 140 Fed. 679. 

This is an appeal from a decree of the bankruptej' coiirt sustaining the valid- 
itj- of a mortgage made by the bankrupt corporation to secure au issue of 
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bonds. The mortgage in question was made by tlie National Valve Company, 
a manufacturing corporation organized under the laws of Ohio. Tbe mort- 
gage was made and delivered Noveniber 2, 1903. It covered the entire plant, 
real and personal, and was made to secure an insue ot bonds bearing interest 
coniions maturing semiannnall.v. It provided that the mortgagor luiglit remaiu 
ni possession and contiinie busines.s until defanlt in interest or princii)al. or 
in taxes or other charges, when tbe morigagei- niigbt take possession, '"lliaf 
until po.ssession sliall be taken * * * ujiou det'ault as herein provided'' the 
mortgagor "for tbe ])r.oper oiiersition. nuimigenient and mainteinuice of tlii- 
business of saitl company sliall be sufCered to possoss. mannge and en.ioy tbe 
same witb ail its property * * * and apply the rents. profits. toUs, ineonie 
and Personal projierty for the puriiose aforesnid and distribute tbe net amsual 
inconie to lue stockbolders .of said comi)any, after ]iayiug the [u-incipal and 
iuferest of said bonds according to the ternis tbereof. * * * " It also con- 
tained an after-ac<iuired property clause by wbich ail property, real or Per- 
sonal, tbereafter made or acquirod sbould pass under the mortgage. ïhis 
mortgage was dnly filed as a real estatc mortgage, and bled and retiled as a 
chattel mortgage aecjjrding to the Ohlo recording statute. The company re- 
mained in possession and opération of its business from exécution of tbis in- 
strument until November 29. KK>4. and during that period, witb the knowl- 
edge and consent of the trustée in the mortgage, .sold the product of its manu- 
facture in the ordiuary course of its business. During tliat time additional 
]>ei-sonal property was aojuired, !;irgely witb proceeds of the bonds seeured hy 
the mortgage, but some part of tbe price renia ined unpaid when the trustée 
took possession of nll of tJie company's property. Ou May 2, 1904. and again 
on November 2, 1904, default was made in payaient of interest. On Novem- 
ber 29, 1904, Zollinger, the trustée under the mortgage, took possession of the 
entire plant in pursuance of tbe power contained in tbe mortgage. On No- 
vember SOtb a pétition in involuntary bankru|)tcy was flied against the mort- 
gagor, and in due course an adjudication followed. By agreement between' 
Zollinger and tbe trustée in bankruT)tcy the latter took possession of ail of tbe 
plant, the rights of the trustée under tlie mortgage to be transferred to pro- 
ceeds of the sale. A pétition was tiled by Zollinger asserting the lien of tbe 
mortgage, and an auswer by tbe trustée asserting that it was a fraudulent 
préférence under section tSlo. ObiT Statntes. and voidable under sections COa 
and 60b of tbe bankrujit act of 1898 (Act .lulv 1, 1S!1S. c. .541, .30 Stat. 5(52 [U. S. 
€omp. St. 1901, p. .•Î44.51), as amended in 1903 act Feb. 5, ]!)03. c. 487, § 13. 
32 Stat. 709 ,'U. S. Comp. St. Supp. p. «8,9]). Tlpon thèse pleadhigs and the évi- 
dence tbe référée and upon a pétition to review, tbe district .judge held the 
-mortgage valid, both as to tbe real and personal iiroperty. that in existence 
-when the mortgage was execnted as well as tbat subsequently acquired. From 
this decree. the bankrupt trustée bas appealed. 

A. B. Thompson, for appellant. 

R. K. Ramsey and Ë. B. King, for appellee. 

Before LURTON, vSEVP:RENS and RICHARDS, Circ-ait Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, announced the opinion of the court. 

It was conceded belovv, and not contradicted hère, that the mortgage 
îs a good security as a real estate mortgage. Appellant dénies that 
it is a valid security so far as it operated as a transfer of personal 
property in existence and possessed by the mortgagor when the mort- 
gage was made, and that, for stronger reasons, it is invalid in so far 
as it is set up as a security upon personal property acquired subséquent 
to its exécution. 

1. As a chattel mortgage of chattels possessed at the date of its ex- 
écution, it is said that the instrument is invalid, because the mortgagor 
was left in possession with a power of sale. That the in.strument was 
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made in good faith to secure an issne of long-time bonds aggregating 
$40,000, bearing coupons payable semiannually, and that the proceeds 
of the bonds went mainly to pay for the property, is not disputed. 
That the transaction was and is free from actual fraud we hâve no 
doubt. What, then, is the légal effect of possession by the mortgagor 
with the power to sell in the usiial course of business ? This must be 
settled by the law of Ohio if there is a settled line of décisions in 
respect of this question. The Ohio rule is clearly stated in the leading 
case of Francisco v. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. 
Rep. 711, where it is said : 

"A mortgase on a «tock of merelianclise, t]ioa:.'li rjiiule in good faith to secnre 
a liona fido deiit of tlie mortgagor, wlion it allows liini to retaiu pof-session witii 
a power of salo in tlie «mrse of iiis Ijusiness, is iuolïectual to creato a lien 
as against (a-editors of tlie mortgagor wiio assert tlieir riglits against the 
property wliile it remains imder liis control ; i)ut it is valid between tlie par- 
ties, and wlieu ttie mortgagee talvOi-i possession, eitlier wiîli tlie eoiisent of tlie" 
mortgagor given at tlio time or undor an autliority ('ani'erred b,y tlie mortgage, 
his title becomes complète, and tlio jiroperty is no longer snbject to légal pro- 
eess issued against tlie mortgagor, uor liadilo for his debts exr-ept to the ex- 
tent of any surplus that may remain after the satisfaction et tue morîgiiga 
debt and proper charges for euforcing the sanie." 

This statement of the Ohio case is taken from the syllabus, be- 
cause, under the rule of the Suprême Court of that state, the syllabus 
contains the authoritative statement of the précise point decided. 

No creditor nor any third person had asscrtcd any claim against 
the Personal property covered by this mortgage before the trustée 
took actual possession under his mortgage. This act of taking pos- 
session perfected the lien and made the instrument operative and ef- 
fective against the world, unless the bankrupt trustée bas by virtuc 
of some positive provision of the bankrupt law a right to avoid a 
mortgage which was good as between the jiarties and ail others who 
had acquired no intervening rights before the mortgagor tooic: pos- 
session. If he bas a right to avoid this mortgage under section 60a 
of the bankrupt law, as a préférence made within four months of the 
filing of the pétition in bankruptcy against the mortgagor, it v/ill be 
because the préférence of the mortgage was obtained only when the 
mortgagee took possession and was not a lien as of the date of the 
mortgage. But it cannot for a moment be pretended that 2!ollinger's 
lien under the mortgage only arose when he took possession. He 
took possession by virtue of his mortgage, and his lien relates to its 
date. It was not a lien created when he took possession. The lien 
upon the chattels conveyed was always good as between the parties. 
That the property was subject to seizure by the process of creditors, 
or might pass to a subséquent purchaser, may be conceded. The 
only efïect of taking possession was to eut off the possibility of rights 
accruing to third persons. The status of Zollinger was identical with 
that of a mortgagee under an unrecorded chattel mortgage. Until 
recorded the mortgaged property is subject to seizure by third persons. 
The lien of such an unrecorded mortgage relates to the date of the in- 
strument, and is not a préférence within the mcaning of GOa of the 
bankrupt act, if that date is more than four months antécédent to the 
filing of a pétition in bankruptcy against the mortgagor. Rogers v. 
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Page et al, 140 Fed. 596, 72 C. C. A. 164; Humphrey v. Tatman, 198 
U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956. The efifect of the amend- 
ment of February 5, 1903, vipon such unrecorded instruments we need 
not hère consider. 

2. What was the légal effect of the mortgage clause covering after- 
acquired property? A mortgage upon after-acquired property is pcr- 
fectly effectuai in equity and fastens upon such property so soon as 
acquired. Pennock et al. v. Coe, 23 How. 117, 16 L,- Ed. loCi; Dun- 
ham V. Cincinnati, etc., Ry. Co., 1 Wall. 254^206, 17 L. Ed. 584; 
Central Trust Co. v. Kneeland, 138 U. S. 414, 11 Sup. Ct. 357, 34 L. 
Ed. 1014; Bear Lake, etc., Irrigation Co. v. Garland, 164 U. S. 1-13, 
17 Sup. Ct. 7, 41 L. Ed. 327; Harris v. Youngstown Bridge Co. et al, 
90 Fed. 322-328, 33 C. C. A. 69; Contracting Co., etc., v. Continental 
Trust Co., 108 Fed. 1, 47 C. C. A. 143. In Bear Lake Irrigation Co. 
V. Garland, cited above, it was said : 

"Sucb a morteïiKe, as against the? niortgnsor ami subséquent iiK-iimbrancers, 
attaches itself to the after-acquired jji'oiierty as fast as it conies iuto exist- 
ence, or as fast as the canal or railroad is l)uilt. and the lieu of the mortgagce 
is held to be siiperior to tliat of tbe contraetor." 

Regarded in equity as an executory agreement to give a lien when 
the property cornes into existence or is acquired and thereforc en- 
forced as an équitable lien, according to some of the cases, some- 
thing more is necessary to make such a clause valid as a lien in 
courts of law. 

"This diiïcrencc," it is said by the Suprême Court of Ohio, in 
Francisco v. Ryan, 51 Ohio State,' 307, 315, 316, 43 N. E. 1045, 1048, 
56 A.ra. St. Rep. 711, "bas ariscn chietly from the nature of the juris- 
diction exerciscd by the courts. Those of équitable cognizance ap- 
plying the maxim that equity regards as doue that which ought to be 
doue hold that under such a mortgage a lien attaches to the property 
as soon as it cornes to the mortgagor's ovvnership. While at law it bas 
been held that it créâtes no présent lien, nor one as the property is 
acciuired, but as betwecn the parties it opérâtes, only as a contract for a 
lien, which may be made effectuai for the benefit of the mortgagee 
by possession lawfully obtained of the property, not only as against 
the mortgagor himself, but also as against any subséquent légal process 
is.sued against him or di.sposition attempted to be made by him. 
Whether, or in what instance, in actions unrler a Civil Code like ours, 
by which the two Systems of remédiai justice are blended and ad- 
ministered in the same courts, and often in the same proceeding, 
the ecjuitable rule should be applied, is a question upon which the 
courts are not agreed, and one whose décision is not necessary in this 
case." This reserved question as to wlicther in the Ohio courts the 
équitable rule in respect to the effect of an after-acquired property' 
clause might not be enforced as between the parties or the mortgagee 
and third persons having notice, bas not been since decided, and is of 
importance to tlie détermination of the case in hand. ZoUinger took 
actual possession of the after-acquired property involved hère be- 
fore the rights of any third person had intervened, and, under the 
Ohio doctrine as enforced in Francisco v. Ryan, this possession had 
"the same effect of protecting it in his hands from the claims of the 
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mortgagor's creditors as has possession taken of the property ownecî 
by the mortgagor at the time of the exécution of the mortgage." 

But the contention of counsel for appellant is that it was this act 
of "taking possession which created the Hen and as this took place on 
the eve of bankruptcy and at a time when ZolHnger knew the National 
Valve Company was insolvent and could not continue its business." 
It was therefore a préférence obtained or granted within four months 
preceding the bankruptcy of that company. The whole case inust 
turn hère; for, if the préférence claimed by ZolHnger is not to be at- 
tributed to the mortgage as of its date rather tlian as of the date of 
this act of taking possession, the decree of the court below must be 
reversed in so far as Zollinger was permitted to enforce a lien against 
such after-acquired property. But we cannot assent to the premise of 
the argument. The lien of Zollinger against the after-acquired prop- 
erty did not arise when he took possession. As to third persons at law 
it was inchoate. The possession then taken only perfected this in- 
cipient lien as against third persons who had not theretofore acquired 
rights. The question as to whether the lien thus perfected relates 
to the date of the instrument of mortgage, or to the date when pos- 
session was taken, is, in principle, identical with the lien of a mort- 
gage of chattels providing that the mortgagor shall remain in pos- 
session with a power of sale, or the lien secured by an unrecorded 
transfer of property. In both the latter instances the mortgage is a 
perfectly valid security as between the parties, and voidable only by 
certain third persons who ma}' acquire rights, in one case before the 
mortgagee takes possession and in the other before the mortgage goes 
to record. Neither is there anything in the Ohio décisions that will 
justify any distinction in principle and prevent the lien from relating 
to the date of the mortgage which included the contract for the lien. 
It is true that in Ohio, as in some other jurisdictions, the lien upon 
after-acquired property is not regarded as valid at law until perfected 
or completed by possession. Chapman v. Weimer, 4 Ohio St. 481 ; 
Francisco v. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. Rep. 
711. In Francisco v. Ryan, the Ohio Court, referring to Chapman v. 
Weimer, said : 

"The principle upon wiiich that case rests is, that tlio mortgage constitutes 
a valid and binding eoutraet between tlie parties, and being so it must be giveu 
efïect accordingr to the intention of the parties. * * * " 

Continuing, the court said of such a mortgage : 

It "is a completed contract aiready obiigatory upon the partie.s. and which 
continues to be so until it is fully executed, so that in taldhg possession of 
the acquired property in pursuance of its provisions, the mortgagee exercises 
a right belongiug to him under the mortgage." 

The court quotes vi'ith approval from Chase v. Denny, 130 Mass. 
568, where it is said: 

"If the after-acquired property is taken by the mortgagee into bis posses- 
sion before the intei'veiition of any rights of third persons, lie liolds it under a 
valid lien, by the oiieration of tlie provisions of tlie mortgage in regard to it." 

Whether the lien of an unrecorded mortgage or a mortgage of 
chattels where the mortgagor is left in possession with a power of sale 
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shall relate to the date of the instrument or to the date when the lien 
is completed or perfected as against third persons who liave acquired 
no intervening rights before the recording of the instrument or taking 
possession of the niortgaged chattels is ordinarily of no importance. 
Ail persons are eut ofl by the recording of the instrument or the taking 
of possession who hâve net theretofore acquired souie right. ïhis is 
also true as to the relation of the lien of an after-acquired property 
clause upon such after-acquired property. It is only when some in- 
solvency statute, or some bankrupt law, avoiding préférences obtained 
within a given time before a gênerai assignment or the filing of a 
pétition in bankruptcy is involved, that the date of a préférence under 
such an instrument becomes important. In neither Chapman v. Wei- 
mer nor Francisco v. Ryan, both cited above, was the date of the lien 
upon the after-acquired property of any importance. Neither was any 
such question involved in Re Shirley, 112 Fed. 301, 50 C. C. A. 252, 
or in Re First National Bank of Canton, 135 Fed. 66, 67 C. C. A. 536, 
and any référence in those cases to the effect of registration as that of a 
new mortgage was figurative, and not intended to intimate that the lien 
was only of the date of registration. That the lien of an unrecorded 
mortgage is not of the date of recording, but is as of the date of the con- 
tract for the lien, is well settled. Humphrev v. Tatman, 198 U. S. 
91, 25 Sup. Ct. 567, 49 L. Ed. 956; Rogers'v. Page et al., 140 Fed. 
596, 72 C. C. A. 164. In case of a mortgage upon property to be ac- 
quired, as well as in the other instances above referred to, the lien is 
the lien contracted for by the instrument of mortgage, and there is just 
as much room for holding that the lien relates to the date of the con- 
tract for the lien in the one instance as in the otlier. There is nothing 
in Francisco v. Ryan which is antagonistic to this relation of the lien. 
Upon the contrary, the reasoning of the Ohio court is plainly in Une 
with that of the Vermont court in Peabody v. Landen, 61 Vt. 318, 17 
Atl. 781, 15 Am. St. Rep. 903, and Thompson v. Fairbanks, 75 Vt. 361, 
369, 56 Atl. 11, 101 Am. St. Rep. 899, where it became necessary to 
décide the date of the lien, because in one case an insolvency statute 
which avoided préférences obtained within a short time before a gên- 
erai assignment was involved, and the other the efïect of section 60a 
of the bankrupt act of 1898 avoiding préférences obtained within four 
months of bankruptcy. 

We hâve referred to this agreement in princîple between the case 
of Francisco v. Ryan and the Vermont cases cited above, because 
Thompson v. Fairbanks was affirmed bv the Suprême Court of the 
United States, in 196 U. S. 516, 25 Sup.'Ct. 30G, 49 L. Ed. :77, in so 
far as the Vermont court held that the taking possession to complète 
the mortgagee's lien within four months of the mortgagor's bank- 
ruptcy was not a conveyance or transfer under the bankrupt act. The 
Vermont law and the Ohio law are in accord as to the validity of a 
mortgage upon after-acquired property, when the mortgagee takes 
possession before the rights of third persons intervene. Thompson v. 
Fairbanks is a distinct authority for the second proposition, namely, 
that possession taken uncîer a mortgage is not a préférence, although 
the mortgagee raay hâve known that the mortgagor was insolvent and 
coatcrnpiatcd bankruptcy. This is the authority upon which this case 
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was decided below, and îs conceded to be conclusive unless thcre is 
some radical difFercnce bctween the law of Vermont and Ohio in 
respect to tiic validity of a mortg-age of after-acquired property. 

]n Thompson v. Fairbanks, 196 U. S. 516, 535, 25 Sup. Ct. 306, 
309, 49 h. Ed. 577, it is said: 

"Althousli tliis aftcr-aequired property was siibject to tlie lien of an attacli- 
ing or au exécution ereditor. If j)erfeete(l belbre tlie niortgagee took iiossesslon 
under hls mortgase, yet, If tliei'e was no sucli ereditor, tlie entorcemctit of tlio 
lien by taking possession would be légal, even if within tbe four uioutlis i)ro- 
vided in the aet. There is a distinction bctween the bald création of a lien 
witliln the four months, and the enforcement of one provided for in a mort- 
gage executed years before the passage of the act, by virtuo of whieli mortgage 
aud because of the condition brukcji the title to tlio jiroperty beeonies vested 
in the mortgagee, and tlie subséquent taking possession becomes valid, except 
as above stated. A trustée in bankruptcy does not iu sueh circumstanccs oc- 
cupy the sauie position as a créditer levying under an exécution, or by at- 
tachnient, and bis rights. in this oxceptional case, and for the reasons just in- 
dicated, are somewhat différent froni wliat they are gcnerally stated. Jluellei' 
V. Nugent, 184 U. S. 1, 22 Sup. Ct. 209, 46 L. Ed. 405." 

But it is next argtied that Thompson v. Fairbanks was decided be- 
fore the amendment of February 5, 1903, of section 60a of the bank- 
rupt law, and that this amendment has the efïect of destroying the 
force of that case as an authority. But the amendment bears only tip- 
on the matter of liens claimed under unrecordcd transfers required by 
the law of the state where made to be recorded, and makes ail préf- 
érences under transfers relate, not to the date of the transfer, as was 
the law before, but to the date of the recordin,^- thereof. This matter 
we fully considered in Loeser, Trustée of Cassie L. Chadwick, v. Sav- 
ings Deposit Bank & Trust Company (decided at this session) 148 
Fed. 975. There is no question hère of a lien tipon this after-acquired 
property under an unrecorded mortgage. Zollinger's mortgage, under 
which he asserts bis lien, was duly recorded and expressîy provided 
for the lien asserted below. As that mortgage had been made and 
recorded more than 12 months before the filing of this pétition in 
bankruptcy against the mortgagor, and as the lien thereby contracted 
for relates to the date of the mortgage, it is plain that the amendment 
of section 60a has no effect upon any question hère involved. 

Decree enforcing lien of Zollinger's mortgage affirmed. 



NEELY V. WILLIAMS et al. 
(Circuit Court of Appeals, Eighth Circuit. October IC, 1000.) 

No. 2,355. 
Vendor and Purchasee— Payment of Purciiase Money— Déduction fob 

BrEACU or COVEXANT. 

The rule that, where land subjeet to an inciunbrance is sold in parceLs 
successively to différent purchasors, the parcels are rhargeable in the 
inverse order of aliénation, is applicable in a case where the owner of 
separate tracts of land devised thoni together, charged with the pay- 
nient of annuities, and the devis(>e sold iind conveyed tbem successively by 
wan-anty deeds to différent purchasers, and the, last grantee who has ex- 
pended money to obtain a releuse of the annuities cannot enforee contribu- 
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tion from the prior purchasers, but iîs entitled under his eovenant of war- 
raiity to dedlict tlie entire aniouiit so necessarily expended from a de- 
forred payment of pure-base money due the grantor. 
2. Same— Tendkr Sub.jeot to Condition. 

A note giveu for t!ie purc-iiaso priée of land conveyed witli covonants of 
warraiity and against ineunibranees, wliere tlicre are existin^ incunib- 
ranees, is due at muturity only on condition lliut sucli iuciinibraufcs are 
rcniovwl, and a tendor of ])a.\'nieiit subjt-tt to such condition is good and 
stops tlie runuing of interost. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Veudor and Tur- 
eliaser, §§ 344, 345.] 

Hoolv, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

William Baird and E. S. Durment, for appellant. 

J. H. Broady, Sr. (J. H. Broady, Jr., on the brief), for appellees. 

Before SANBORN, HOOK, and ADAIVIS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill in cquity instituted by 
Joseph A. Williams and his wife, Annie Williams, to enjoin the pros- 
ecution of an action at lavv brought by the défendant and appellant, 
Richard M. Neely, to enforce the payment of a promissory note made 
by the former and held by the latter for $3, 500. The note was given 
by complainants as part payment for a quarter section of land purchas- 
ed by Mr. Williams from Annie H. Neely, joint residuary Icgatee with 
one Richard S. ilalony, Jr., under the will of their father Richard S. 
Malony, Sr. The grantor made a warranty decd to complainant 
Joseph A. Williams covenanting that the premises were free from in- 
cumbrances. That eovenant was broken as soon as made becatise the 
land was stibject to the lien of tvvo annuities created by the devisor in 
his last will, one in favor of Hannah Blake for ^200 and the otlier in 
favor of Sarah Foss for $100. After suit was instituted against com- 
plainants to recover the balance of the purchase money represented by 
the note of $3,500 they brought their bill in equity to enjoin the suit 
until the présent worth of the annuities shotild be ascertained and pro- 
vision made for their satisfaction. On a former appeal the equities 
of the case were considered and settled by this court. See Williams v. 
Neely, 134 Fed. 1, G7 C. C. A. 171, (59 L. R. A. 232, to which référence 
is made for a more full statement of many incidental facts not neces- 
sary now to be specified. The conclusions then reached became the 
law of this case and miist now be recognized as controlling. Guaranty 
Co. of North America v. Phénix Ins. Co., 59 C. C. A. 376, 124 Fed. 
170, 174. They may be briefly summarized as follows : First, that 
the remedy in eqtiity as invoked by complainants was available to them ; 
second, that Richard M. Neely, the défendant and appellant, who was 
payée of the note and who took it by some arrangement satisfactory to 
himself and Annie H. Neely, his mother, the grantor in the deed, took 
it subject to any défenses which could bave been urged against it in 
the hands of the grantor — in other words, that Richard, for the pur- 
poses of this case, stood in the shoes of his mother — third, that a gran- 
tee in a deed coiitaining a eovenant against incumbrances who has not 



62 149 FEDERAL REPORTER, 

paid the piirchase price in full has a choice of two remédies for breach 
of the warranty, either to pay the balance due and sue the grantor on 
the covenant against incumbrances or reduce the grantor's recovery for 
the balance due by the aniount of the diminution of the value of the 
title occasioned by existing incumbrances; fourth, that in a suit by the 
grantor on a promissory note given for unpaid purchase price of the 
land which he has covenanted to be free from incumbrances the gran- 
tee may plead a defect of title as a failnre of considération of the note 
in whole or in part. 

After reaching and announcing the foregoing conclusions, and as 
the resuit of an intimation made at the argument, to the effect that 
complainants had paid and secured releases of the liens upon their 
land, this court by Sanborn, Circuit Judge, speaking for it, said : 

"In case it sliall appear, as counsel hâve intimated, that since the final 
liearing below the complainants Uave paid and seeured releases of thèse liens, 
the court should reduee the amount of the recovery iu the action at law upon 
the note by tlie aniount not exceeding the value of the annxiities at the time 
sneh paynients were made which the complainants hâve necessarily expended 
Ju payin,i; the liens of the annuities upon their hinds andi in defending their 
title against them." 

The decree of the lower court was then reversed, with instructions 
to proceed in conformity with the opinion. 

In the light of the law of the case thus declared, the only remain- 
ing question for our considération as conceded by counsel for défend- 
ant relates to the amount of crédit to which complainants are entitled 
on their note. This c|uestion must be answered by ascertaining how 
much they necessarily paid to secure a release of their land from the 
lien of the annuities. There is no substantial doubt that complainants 
necessarily paid $3,500 for that purpose. An allégation to that efïect 
is made in the supplemental bill filed by complainants after the case 
was remanded to the court below, to which défendant filed a plea and 
answer. The plea does not relate to that allégation, and the answer by 
not denying admits it to be true. Moreover, the proof satisfactorily 
cstablishes its truth. We might, therefore, by giving a literal construc- 
tion to the law of the case as laid down in the former appeal and to 
the pleadings and undisputed proof now before us, properly affirm the 
decree below without any further considération, but some other ques- 
tions hâve been ably discussed by counsel to which we feel constrained 
to give attention. Thèse questions arise ont of the following facts : 
The lien of the annuities in question attached alike to two other quarter 
sections of land besides the quarter section purchased by Williams 
from Annie H. Neely. The father of Mrs. Neely died seised of thèse 
three quarter sections, and by his will devised them to Annie H. Neely 
and Richard S. Malony, Jr., creating a charge upon ail of them for the 
payment of the annuities in question. Shortly after his death the dev- 
isee, Mrs. Neely, either jointly with Richard S. Malon)', Jr., or alone 
after she had acquired his interest, conveyed the three quarter sections 
in the following order as to time : First, one to Stanley B. Wilson ; 
second, one to Wenzel Herdlichtka ; and, third and last, one to Joseph 
A. William.s, complainant in this case, executing to each a warranty 
deed covenanting, amongst odier things, against ail incumbrances. 
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The considération for each of the conveyances was $6,000. Wilson 
and Herdlichtka each paid that sum in cash on the delivery of their 
deeds to them, respectively. WilHams paid $2,500 in cash and he and 
his wife gave their note for $3,500, maturing five years after date, and 
secured the payment thereof by mortgage upon the quarter section 
purchased, for the balance of the purchase price. The lien of the an- 
nuities attaching as between the annuitants and the successive pur- 
chasers to the three quarter sections alike, it was impossible for Wil- 
liams to release his own without necessarily releasing the land of Wil- 
son and Herdlichtka from the same lien. 

The contention is that, because the three quarter sections sokl, respec- 
tively, to Wilson, Herdlichtka, and Williams were of equal value and 
equally chargeable with the incumbrance created by the annuities, the 
complainants were entitled to crédit for only one-third of the amount 
paid in satisfying the annuities, and that the learned trial court should 
not hâve charged défendant with that portion of the money paid by com- 
plainants which was properly chargeable against the quarter sections 
of Wilson and Herdlichtka. And the further contention is that on the 
payment by Williams of the annuities he had a right of contribution 
from Wilson and Herdlichtka each in the sum of one-third of what he 
had necessarilv paid, on the ground that he had paid off and satisfied 
a joint obligation imposed upon the three alike, and that, if he did not 
recover from them, it Vi'as his own fault, the conséquences of which not 
being chargeable against Neely. 

There are two satisfactory reasons why neither of thèse contentions 
are sound : 

First. Williams, being the last in point of time to take a conveyance 
from Mrs. Neely, took title so far as the prior successive purchasers 
were concerned charged with the payment of the entire debt secured by 
the lien. The question as to the liability of mortgaged property ac- 
quired by successive purchasers of différent parcels for the payment 
of the mortgage debt as between themselves bas been the subject of 
much discussion and of somewhat divergent views. Some of the 
leading cases holding to liability in the inverse order of aliénation are 
Clowes V. Dickenson, 5 Johns. Ch. (N. Y.) 235; State v. Titus et al., 
17 Wis. 241; Root v. Collins, 31 Vt. 173; Deavitt v. Judevine Co., 00 
Vt. 695, 17 Atl. 410; Crosby v. Farmers' Bank, 107 Mo. 436, 17 S. VV. 
1004; Sager v. Tupper, 35 Mich. 134; Cushing v. Ayer, 25 Me. 383; 
Aiken v. Milwaukee & St. Paul Railwav Co., 37 Wis. 469 ; Mahagan 
V. Mead, 63 N. H. 570, 3 Atl. 919; Mount v. Potts, 23 N. J. Eq. 188; 
Brown v. Simons, 44 N. H. 475 ; Hills' Administrator v. McCarter, 27 
N. J. Eq. 41. In an exhaustive note to the leading case of Aldrich v. 
Cooper, White & T. Lead. Cas. Eq. vol. 2, pt. 1, pp. 228, 293, it is 
said, citing many authorities in support : 

"It is well settled in conformit.v witli tiiese décisions tliat, wiiere land wliicli 
is subject to tlie lien of a mortgase or other permanent inc-umljrance is sold in 
Ijarcels successively to différent persons the bnyers are prima facie eliargoable 
in the inverse order of aliénation. Sueh is the estahlisbed rule in New Yorlc 
and Pennsylvania, and it prevails throughout the greater part of the United 
States." 
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Jones in his work on Mortgages (5th Ed. vol. S, § 1620) admirably 
States the reason of the rule as follows : 

"This rule rests upon the reason tliat, where the mortgngor sells a 'part of 

the mortgaged promises without référence to tbe iucunibrauce, it is right be- 

tween hini and the purchaser tbat tbe part still beid b.y tbe mortgagor sball 

flrst be applied to the payment of the debt ; and tbis part is regarded as equi- 

taldy charged with the payment of tlie debt. Therefore, wben he afterwards 

solls another portion of that remaiuing iu his possession, tlie second pnrcbaser 

siuiply steps into tbe shoes of tlie mortgagor as regards tbis land, and takes 

it cliarged with tlie payment of tlie mortgage del)t as between bim and the 

purcbirser of the flrst lot ; but still, as between tbe sei'ond purchaser and tbe 

moi-tgagor, It is ecjuitable that tbe hmd still held by tbe latter sbould i)ay the 

incundirance. In this manner tlie equities apply to successive purcliasers. 
* * * " 

In section 1621 the autlior says: 

"Thèse équitable considérations liave led to the adoption of the rule tlint tbe 
niortgagee iu such case sliall sell tlie mortgaged land in tbe inverse order of 
its aliénation by tlie mortgagor ; .'uk? it will be seeii by the cases cited that 
this rule bas been geueraliy adojjted." 

Tlie opposite view, favorinpf the discharge of an existing lien by 
the several successive purcliasers of parcels of the land subject to the 
lien pro rata, finds support in Storv's Eq. Juris. § 1233 ; Barney v. 
Myers, 28 lowa, 4?2 ; Huff v. Farw'ell, 67 lowa, 2!)8, 25 N. W. 252 ; 
Green v. Ramage, 18 Ohio, 428, 51 Am. Dec. 458; Burk v. Chrisman, 
3 B. Mon. (Ky.) 50; Hall v. îvlorgan, 79 Mo. 47, and in some other 
cases. 

In this conflict of autliorities the case of Savings Bank v. Creswcll, 
100 U. S. 630, 25 L. Ed. 713, came before the Suprême Court of the 
United States, where the rule of liability in the inverse order of aliéna- 
tion seems to be finally and authoritativeh' adopted. In that case Mr. 
Justice Miller, speaking for the court, after revicwing the English and 
American authorities and considering the conflicting views of Chan- 
cellor Kent in Clowes v. Dickenson, supra, and ;\lr. Justice Story in 
his work on Ëquity Jurisprudence, supra, quotcs with approval the 
argument of Chancellor Kent as follows : 

"If tliere be soveral purcliasers in succession, at différent finies, I appveliend 
in tbat case, also, tliere is no equalit.y and no contribution as between tliese 
purchasers. Thus. for instance, if tliere be a judgiiient against a persou owii- 
ing at tlie time tlirce acres of land, and he sells one acre to A., the two re- 
niaining acres are flrst chargeable in equity with the payment of tlio judginent 
debt, as we hâve already seeii, Avbetber tbe land be in the hands of tlie dehtor 
himself or bis heirs. If he sells anotlier acre to B., tbe reinaining acre is then 
chargeable in tbe flrst instance with tlie debt as .-igainst B., as well as against 
A., and, if it sliould ]irove insufficient, then the acre sold To B. ought to supply 
the deliciency in prcl'erence to the acre sold to A., because, wlien B. purchased, 
he took his land chargeable with the debt in tbe hands of the debtor, in iiref- 
ereiice to tbe laud already sold to A. In tins respect we may sa.y of him, as 
it is snid of the lieir, he sits in the seat of his grantor, and niust take it with 
ail its eipiitalile burdens." 

Mr. Justice Aliller then concludes as follows : 

"Tlie doctrine and tlie reason upon which it is founded cannot be bettcr 
stated thaii in tbis extract from the oiiinion. * * * We are of opinion that 
the prepoiiderance of iiuthority as sbowii by jndiclal décisions, as well as the 
w'-i"iiT of Sound argunient, is iu favor of tbe rule laid dowu by Chancellor 
Kent." 
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A distinction is found in some of the authorities examined on this 
subject betvveen cases where personal responsibility for the discliarge 
of the lien is devolved upon the owner and cases where the charge, 
lilce a rent charge growing out of the land itself, is alone involved. It 
is claimed that the doctrine subjecting the parcel last conveyed to the 
paymcnt of the entire lien is applicable only to cases where the debt 
was the individual obligation of the owner of the land. 

Learned counsel for défendants quote from Tiffany on the Modem 
Law of Real Property (volume 2, p. 1223), as follows : 

"Silice this doctrine of liability in tlie inverse order of aliénation avises 
from the obligation of the comnion grantor, as agaiiist the varions grantees, 
to pay off the mortgage, it does uot arise wbeii no sneh ohligatiou exists." 

Even if that distinction is Sound, which we do not deem necessary 
to discuss, it is unimportant in this case becanse the common grantor 
of the three separate parcels in question as bctween herself and the 
successive purchasers had, by lier vvarrantv deed, assumcd the obliga- 
tion of protecting tliem against the lien of the annuities. We see no 
reason why the principle of liability in the inverse order of aliénation 
applicable as between mortgagor and subséquent successive purchasers 
should not be applicable to a case like this where a lien is crcated by 
the will of the ancestor of the grantor, which, so far as successive pur- 
chasers of the land subject to the lien are concerned, the grantor was 
bound to discharge. 

Second. The manifest equity of the situation relieved the lands of 
Wilson and Herdlichtka from any liabilit}- for the discharge of the 
lien of the annuities. Primarily the duty of securing that discharge 
rested on the grantor under lier covenant against incumbrances. She 
had received the full purchase price of $(i, ()!(() from eacli of the other 
two purchasers, Wilson and Herdlichtka, and had received onlv $2,500 
of that price from Williams. He still owed her or her son, the com- 
plainant, wlio stood in her shoes, the sum of $3, .500 on account of the 
purchase price of his land, and had nect-ssarily expended that sum 
in relieving it from the lien of the annuities. The appropriation of 
that unpaid purchase money to the discharge of the incumbrance on 
the land purchased by the three successive purchasers is, in our opinion, 
a most obvious and équitable disposition of it. Williams, by jiaying 
it to release the incumbrance, with his original cash payment of $3,500, 
paid the exact sum of $0,000 for his land which he agreed to pay, and 
which Wilson and Herdlichtka agreed to pay and had paid for an un- 
incumbered titlc to their lands. H Wilson or Herdlichtka should be 
required to pav any portion of the monev necded to pay off the an- 
nuities, they would pay correspondingly more than $0,000 which they 
agreed to pay for a good title, and, if Williams should get any aid from 
them in paying off the annuities, he would ])ay less than he agreed to 
pay for his land. After allowing the $3,500 paid by Williams to be 
employcd in réduction of the sum due on the note, Mrs. Neely bas only 
performed her contract to give ail an unincumbered title. The trans- 
action amounts merely to deducting from the purchase price the value 
of the defect in the title warranted, and in this vvay the rights of ail are 
recognized and respected and the original contracts performed accord- 
ing to their ténor and effect. Evcry équitable considération requires 
14!) F.— 5 
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that this unpaid portion of the purchase price should be controUed 
and disposed of so as, if possible, consistently with the rights of ail 
others to protect the lands of Wilson and Herdlichtka from liability 
by reason of the incumbrance. Wynn v. Carter, 20 Wis. 107, 111. 

It follows from what has been said that. as between Williams and 
Wilson and Herdlichtka, there was no liability on the part of the latter 
to contribute to the fund required to remove the lien of the annuities, 
and that the fermer had no right of contribution against the latter for 
what he did pay for that purpose. As a necessary conséquence the sup- 
posed existence of that right does not affect Williams' right, as deter- 
mined by the former appeal, to diminish the amount of liability on the 
note by the full amount paid to secure a release of the annuity, and as a 
further necessary conséquence any pretended release of that right by 
W^illiams did not deprive défendant of any possible recourse against 
Wilson or Herdlichtka or othervvise injuriously affect him. 

It is insisted by défendant that he is entitled to recover on his note 
the différence between its face, with int^rest added, and the amount 
paid by Williams to secure the release of the annuities. In other 
words, that he ought to be allowed interest on the Williams note from 
its maturity to the présent time. The note bv its terms was payable 
at the First National Bank of Humbolt, Neb. The évidence shows and 
the trial court found that complainants upon the maturity of the note 
deposited the amount due thereon at the bank, with directions to pay 
the note upon its presentment and upon a proper release of his land 
from the lien of the annuities, and that it has remained there for de- 
fendant's acceptance on the condition imposed. The contention is 
that the tender, being conditional, was ineffective to stop the running 
of interest. This is not so. The grantor had failed to convey to 
Williams the title agreed to be conveyed for the considération agreed 
to be taken. It was held on the former appeal that this constituted a 
failure of considération for the note, that the covenant in the deed and 
the promise in the note were mutual and dépendent, and that the per- 
formance of one was the considération and condition of the promise of 
the other. This doctrine necessarily leads to the conclusion that the 
note was not enforceable as long as the title remained defective. The 
note was due and payable from Williams only upon a discharge of the 
lien of the annuities by Neely. 

A tender in payment of an nnconditional demand must, of course, 
be unconditional. That is elementary. But the note involved in this 
case being due conditionally, the tender could be made on like condi- 
tion, and when so made was good and effective to prevent the running 
of interest. Comstock v. Lager, 78 Mo. App. 390 ; Clark v. Weis, 
87 111. 438, 29 Am. Rep. 60; Wheelock v. Tanner, 39 N. Y. 481; Cass 
V. Higenbotam, 100 N. Y. 248, 3 N. E. 18! ; Frenzer v. Dufrene, 58 
Neb. 433, 78 N. W. 719 ; Johnson v. Cranage, 45 Mich. 14, 7 N. W. 
188 ; Kennedy v. Moore, 91 lowa, 39, 58 N. W. 1066. 

Thèse conclusions, without a considération of several other questions 
presented in argument and brief, being in harmony with the conclusion 
reached by the Circuit Court, necessarily lead to an affirmance of its 
decree. ït is accordingly so ordered. 

HOOK, Circuit Judge, dissents. 
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WILHITE V. SKELTON et al. 

(Circuit Court of Appoals, Eiglith Circuit. Noveiuber 19, 190G.) 

No. 2,248. 

1. -4BATEMENT AND ReVIVAL — UeVIVAL OF ACTION— PeACTICE GOVER.N'EO BY 

Law of Tebkitory ob State of tue Goukt Whrre Suit is Pendixg. 

The iiower and practice of a court ol' a territory or state in tlie revival 
of a suit upon tlie death of a party is governed by tlie statutes of tlie 
territory or state uuder wliich tlie court in wbicli tiie action is, pending 
at the tinie of tbo deatJi exercises its jurisdiction. 

[Ed. Note. — ^Conforniity of jiractice in conniion-law actions to tliat of 
state court, see O'Connell v. Reed, û C. 0. A. 594; Nederland Life Ins. 
Co. V. Hall, 27 C. C. A. 392.] 

2. Same— In Indian Teiîbitoby Wiiere one of Sevebal Plainti^fs or De- 

fe.mdants Dies Penmng &un no Revivor or Substitution is Necessary. 

Under tbe statutes in the Indian Territory wbere one of several plain- 
tiffs or défendants dies, and the right of at-tion survives to or against tb,' 
remaining parties, tbe court may suggest tbe deatb upon its record aiul 
proceed to judgment wlthout substituting tbe heirs or iiersonal représenta- 
tives for the deceased. Ann. St. lud. T. 1899, § .3439. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abateinent and Re- 
vival, |§ 322, 418.] 

3. Same — Personal Represent.\tive mat be Substituted if Part of Ruhit 

OF Action Survives Aoainst Him. 

■\Vhere any part of a riglit of action survives against a p'ersonal repré- 
sentative of a deeeased party to a pending suit, be inay be substituted for 
tbe deeeased, and tbe suit may proceed against him under section 3448, 
Ann. St. Ind!. T. 1899. 

[Ed. Note. — For ciises in point, see Cent. Dig. vol. 1, Abateinent and Re- 
vival, § 403.] 

4. Ai'PEAX and Error— Death of Pakty — Failure to IIake SuBSTiTirTioN 

Immaterial in Certain Cases. 

Where one of two défendants dies after submission of a case to an aii- 
pellate court, wbicb subseciueutly atfiriiis a der-ree in favor of the deeeaseil 
helow, its failure to make such substitution is not a substantial error or 
defect, and it may be disregarded and corrected in a biglier court on au 
appeal from the judgment of affirmance. 

5. Same — IÎ'acts — Conclusion. 

In a suit by a single coiniilainant against two défendants for spécifie 
performance of a contract to convey an interest in land and to recovei- 
a share of the profits thereof, a deeree of disniissal had been rendered 
in one of the trial courts of tbe Indian Territory and tbe suit was pend- 
ing in and had been subniitted to the Court of Appeals of tliat territory 
wben one of the défendants died. Neither the appellant nor the court 
was aware of the death when the court afflrmed the deeree and it did not 
slt again nntil after the time for an appeal to this court had expired 
Hcld : (1) Tbe failure of the appellate court of tbe Indian Territory to 
state the death of the deeeased upon its record and to substitute bis 
Personal représentative or heirs for him did not afCect tbe substautj.ii 
rights of tbe parties, and it may be lawfully disregarded and c-orrected in 
this court. (2) As a part of the right of action survived against the ad- 
ministra tor of the deceased's estato, the représentative migbt bave been 
substituted for the deeeased by tbat court and he may be by thig <»urt. 
. (3) As the suit survived against the svirviving défendant tbe court could 
bave proceeded to an affirmance wlthout substituting eitber tbe Personal 
représentative or the heirs of the deeeased. 

[Ikl. Note. — For cases in point, see Cent. Dig. vol. 1, Appeal and Error, 
U 1840, 18.j0, 1802.] 
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6. Fbatjds, Statute or— Pleadinq of Contract is ot' Written Conteact 

WiiEKE Writing Necessary. 

AVhere a writinjï is iiulisj)eiisnl)le to a vnlicl contract, the plca of an 
agrecmeot wUurli does iiot afliniiativcly disi-lose the tact tliat tlie con- 
tract was marte liy iiavol is a i)]ea of a \\rilteu contract. 

[Ert. Note. — For cases ui ijoint, seo Cent. Dit,', vol. 23, Frauds, Statute 
of, §§ 3,13, 354.] 

7. Appeal— Admission Contradicting Pleadino Unavailtng in Appellate 

Court Unless in IIecord. 

An allofred admission of comisel in tlie trial court whicli coutradicts their 
pleading is unavailing in an appellate court unless spread upon the record 
of tlie trial court and embodied in tlie transcrii)t or evidenced by written 
stipulation. 

[Ert. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 2288.] 

8. Speoific Performance— Contract to Coxvey Land— Action at IjAW eob 

Breacii Not Adéquate Uemedy. 

An action at law for the breach of a contract to coiivey real property 
is Ilot an adéquate remedy, and tlie existence of the right to it doês not 
forbid the maintenance of a suit for siiecitic iierforinance of the agreement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 0.] 

9. Equity — .Jurisdiction or Pkbson Gives Power to Affeot Property Be- 

YOND Territorial .JuRisniCTiox. 

The jurisdiction of the person of a party gî\'es a court of equity plenary 
power in cases of contract, fraud, or trust to comjiel liim to act in rela- 
tion to property in his control beyond its territorial jurisdittiou. 
(Syllabus by tlie Court.) 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 83 S. W. 932. 

W. A. Chase, W. H. Kornegay, and G. B. Denison, for appellant. 
S. S. Kirkpatricl< and Byron Kirlcpatrick, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

Sx'VNBORN, Circuit Judge. Ola Wilhite brought a suit in equity 
in the year 1903 against L. A. Skelton and Richard Moore, in one of 
the trial courts of the Indian Territory, to recover one-fifth of the 
profits which the défendants had derived from a certain lease, which 
was to expire in April, 1906, of 1,100 acres of land, for the purpose of 
mining oil and gas, and to recover one-fifth of the leasehold estate. 
The trial court sustaincd the défendants' gênerai demurrer to the com- 
plainant's amended bill, dismissed the suit, and rendered a judgment 
in favor of the défendants for costs. The coraplainant on February 18, 
1904, appealed to the Court of Aj^peals of the Indian Territory. On 
June 17, 1904, the case was argued and submitted to that court with 
leave to the défendants to file their brief within 30 days. Between 
June 17, 1904, and October 19, 1904, when the decree of the lower court 
was affirmed, Moore died, and R. L. Beattie was appointed adminis- 
trator of his estate; but neither the court nor the complainant was 
aware of the death or the appointment until after the judgment of af- 
firmance had been rendered, and the court did not sit again until after 
the time for an appeal to this court had expired, so that there was no 
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opportunity for the complainant to revive the suit or to substitute the 
administrator or the heirs for the deceased in that court. On April 8, 
190ô, he appealed to this court, and on May 28d in that year he suj^-- 
gested to this court the death of IMoore, and filed a pétition for a rc- 
vivor of the suit ag^ainst R. I^. Bcattie, the administrator of Moore's es- 
tate. On May 14, 1906, in analon;y to tlie proceedings prescribed by 
rule 19 of this court for cases in whicli the adverse party is dead and 
has no proper représentative within the jurisdiction of the court wliich 
rendered the judgrnent wlien tlie defeated party desires to challenge 
it by appeal or writ of error, an order was made that, unless the ad- 
ministrator should make himself a party to this suit or should show 
cause why such action should not be taken by the first Monday in Octo- 
ber, A. D. 190G, the appellant should be entitled to open the record and 
upon considération of the briefs on file hâve the decree rcversed if er- 
roneous. On the same day a citation was issued by this court to the 
administrator, whereljy he was admonished to show cause on or before 
the first Monday of October, A. D. 1906, why this suit should not be 
revived as to Moore and why the decree should not be corrected. The 
order to show cause and the citation were properly served upon him, 
and he objects to a revivor of the suit against him on the ground that 
the action is for the recovery of real property only, and that the heirs of 
Moore are the only parties in interest in this action and bis only proper 
représentatives herein under section 3149 of the Annotated Statutes of 
the Indian Territory, 1899, which provides that: 

"Upon the death of a (lefendant, in an ac'tion for the recovery of real prop- 
erty only, or wliich concerns only liis rights or claims to such property, the 
action may he revived ai^ainst his hoirs or devisees. or both. and an order 
therefor may be forthwitli made in the manner directed in the preceding sec- 
tions." 

There are, however, several reasons why this objection is not fatal to 
the appeal or to a décision of the merits of the case in hand. 

In the first place, the case was pending in the territorial court, and 
not in a court of the United States created under article 3 of th.e Con- 
stitution when Moore died, and the effect of the death upon the suit is 
to be determined by the statutes of that territory, and not by the acts of 
Congress. A section of one of thèse statutes reads : 

"When there are several plaintifïs or défendants in an action, and one of 
them dies, or his powers as a Personal représentative cease, if the right of ac- 
tion survives to, or against tUe remaining parties, the action may proceed, 
the death of the party or the cessation of his powers being statcd on the 
record." Ami. St. Ind. T. 1S99, § 34^9, 

The right of action to recover the one-fifth of the profits and the 
one-fifth of the leasehold survived against the remaining défendant, 
Skelton, after the death of Moore, and this statute gives plenary au- 
thority to the courts to proceed to a détermination of the appeal between 
the survivors without the présence of the administrator or the heirs of 
the deceased. Furthermore, at the death of Moore he and Skelton held 
a joint judgment for costs against the appellant. Their cause of action 
for thèse costs was challenged by the appeal. The right of action to 
recover them survived to Skelton, and thèse facts brought the suit with- 
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in the terms of this section and warrantée! the décision of the issues be- 
tween the remaining; parties after the death of Moore. 

Moreover, a judgment had been rendered against the complainant 
and in favor cf the défendants, an appeal had been taken, an assign- 
ment of errors had been niade, and the case had been argued and snb- 
mitted to the Court of Appeals of the Indian Territory before Moore 
died. The death of one of the parties to a suit after an assigninent 
of errors has been made upon a writ of error or an appeal does not 
abate the action when the cause of action survives. U. S. Mut. Ace. 
Ass'n V. Weller, 30 Fia. 215, 11 South. 78(), 787 ; Marck v. Suprême 
Lodge Knights of Honor (C. C.) 29 Fed. 896; Long v. Thompson 
(Or.) 55 Pac. 979; Philhower v. Voorhees, 12 N. J. Law, ()9. 

Again, the administrator might liave been, and may now be, lawfully 
substituted for Moore, and the suit might hâve proceeded, and may now 
proceed, against him as the représentative of Moore without the prés- 
ence of, or notice to, the heirs under section ;5448 of the Annotated 
Statutes of the Indian Territory of 1899, wdiich provides that : 

"Upon the dpiitli of a défendu nt in an action wlierein tlie right, or any part 
thereof. snrvîws against his personal reiiresontative, the revivor sh;;!! be 
against him ; and it may also be against the heirs or devlsces of the défendant. 
or both." 

A part of the right of action in this case, that part which sought a 
recovery from the défendants of one-fifth of the profits which they de- 
rived from the lease, survived against his personal représentative, the 
administrator, even if the heirs were the proper défendants to the claim 
of a right to one-fifth of the lease. In view of that fact, the adminis- 
trator might hâve been, and may now be, lawfully substituted for the 
deceased imder this section of the statute, and the suit may be revived 
against him without notice to the heirs. In truth, there is no merit or 
reason in the objection to a détermination of this appeal on the ground 
that the heirs of Moore had not been substituted for him, because the 
leasehold estate has now expired by its terms, and the only relief which 
the complainant can ever obtain is a share of the profits derived from it 
by the défendants or damages for failure to convey the complainant's 
share of the lease to him, and both thèse claims survive against the per- 
sonal représentative, his administrator. 

The resuit is that the Court of Appeals of the Indian Territory under 
the statutes there in force might bave stated the death of Moore upon 
its record, and without substituting for Moore either his personal rep- 
résentative or his heirs might bave then decided the case and affirmed 
the judgment. As the failure of that court to note the death of Moore 
upon the record and to substitute for him the administrator of his es- 
tate resulted in no préjudice to the latter, since the judgment in favor of 
Moore was affirmed, and as the statutes of the Indian Territory and the 
acts of Congress alike require the cotirts to disregard any error or de- 
fect which does not afifect the substantial rights of the parties, to amend 
such defects, and to proceed to give judgment according to the right 
of the cause or matter (Rev. St. § 954 [IJ. S. Comp. St. 1901, p. C9(il : 
Ann. St.Ind. T. 1899, § 3285), the death of Moore will be stated npon the 
record of this court, his personal représentative, R. I.,. lîeattie, the ad- 
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ministrator of his estate, will be substituted for him, and the suit will 
]3roceed against him, instead of against the deceased. The adminis- 
trator siiggests no reason whicli lias not been considered why the rec- 
ord should not be opened and tl;e legality of the decree be déterminée! 
npon the briefs which hâve long been sidjmitted, and \ve turn to thar 
issue. 

The material facts pleaded in the anieuded hill were that in April, 
1903, the complainant and Skelton as^reed that they vvonld purchase 
a lease for three years of 1,100 acres of land m tlie territory of Okla- 
homa for 815,000, and would operate tlie same tojjether ; that the com- 
lilainant would pay S3,000 and should ovvn one-fifth of the Icaschold ; 
that Skelton would pay $12,000 and should ovvn four-fifths of it; that 
the payments and transfers should Ije inade through the Ijartlesville 
National Bank; that the complainant deposited $3,000 in that bank 
payable to the order of vSkelton, and directed the bank to pay it to him 
for the complainant's share of the leasehold ; that Skelton bought the 
leasehold for $15,000 pursuant to their agreement, but rcfused to take 
the complainant's $3,000 or to convey one-fifth of the leasehold to him; 
that Moore claimed to bave purchascd some interest in the leasehold 
of Skelton ; and that the défendants had derived profits from it. The 
complainant offered to pay the $3,000 and prayed for a conveyance 
to him by the défendants of one-fifth of the leasehold estate and for 
a recovery of one-fifth of the profits which they had derived therefrom. 

It is said that the agreement pleaded was void under the statute of 
frauds because it was not in writing. But the record does not présent 
this question. The amended bill fails to show that the agreement was 
not written, and, where a writing is indispensable to a valid contract, 
a plea of an agreement which does not affirmatively disclose the fact 
that the contract was made by paroi is a plea of a written agreement. 
Barnsdall v. Waltemeyer (C.'C.~) 142 Fed. 415. 419. Counsel for the 
appellee Skelton insist that at the argument of the demurrer in the 
trial court complainant's counsel admitted in open court that the agree- 
ment they pleaded was oral, and that the trial court decided the case 
. in reliance upon that admission. T'ut the transcript before us dis- 
closes no record, no certificate or opinion of the court that any such 
admission was made, and there is no stipulation or admission of that 
fact by counsel for the complainant in any form in this court. It is 
true that the opinion of the Court of Appeals of the Indian Territory 
indicates that it was of the opinion that such an admission had been 
made in the trial court. But cases cannot be heard and decided in an 
appellate court upon the statement of counsel for one of the parties 
of admissions of their opponents at the hearing which are not di.s- 
closed by, and are contrary to, the transcript of the record presented 
to the appellate tribunal. If they would avail themselves of such 
admissions in a court of review, they must by written stipulation of 
opposing counsel or by proper proceedings in the court of original 
jurisdiction spread them upon its record and présent them to the ap- 
pellate court in the transcript. As this bas not been done in the case 
in hand and the amended bill pleads a written agreement, the question 
whether or not an oral contract of the character there set forth would 
be obnoxious to the statute of frauds is not presented to this court. 
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and it has neither been considered nor decided. The record portrays 
an agreement in writing under a familiar rule of pleading, and that 
agreement was valid and enforceable. 

Counsel next argue that the amended bill was insufficient to sustain 
a decree for spécifie performance of tlie agreement to convey one-fifth 
of the leasehold to the complainant : (1) Because tlic latter had an 
adéquate remedy at law by an action for damages for the breach. 
But such an action does not afïord as adéquate a remedy for the breach 
of a contract to sell or convey real estate as a suit in equity for spécifie 
performance, because it will not place the parties in the same situa- 
tion in wliicli they were before the agreement was made, and it is not 
as prompt, complète, and efficient. Castle Creek Water Co. v. City 
of Aspen (C. C.) 146 Fed. 8, 11; Boyce's Ex'r v. Grundv. 3 Pet. 21(), 
215, 7 L. Ed. 655 ; Wihiams v. Neely, 131 Fed. 1, 10, 67 C. C. A. 171, 
180, 69 L,. R. A. 232. (2) Because' the contract is too vague and un- 
certain. But it is a plain agreement for a conveyance to the complain- 
ant of one-fifth of a leasehold estate which is clearly defincd and identi- 
fied and to operate this lease with the complainant. It would be diffi- 
îult to prépare or to conceive of a more certain or definite contract. 
(3) Because the court was without power to operate the mine on the 
leasehold property which was in the territorv of Oklahoma and beyond 
its jurisdiction, and because, if it had held the power, such opération 
would bave been impraeticable. But the court had jurisdiction of 
the persons of the défendants, and therebv had plcnary power to com- 
pel them to act in relation to the leasehold without its jurisdiction 
which they owned and to which their contract related. "In a case of 
fraud or trust or of contract the jurisdiction of the court of chancery 
is sustainable wherever the person be found, although lands not with- 
in the jurisdiction of that court may be afïected by the decree." Mas- 
sie V. Watts, 6 Cranch, 159, 3 L. Ed. 181 ; Carpenter v. Stra"ge, 141- 
U. S. 105, 11 Sup. Ct. 960, 35 E. Ed. 610. Nor were the aets to be 
performed in the opération of this lease for the short period of three 
years so numerous, so comnlicated, or so important that a court could 
not wisely and efficiently direct them. Joy v. City of St. Louis, 138 
U. S. l,"ll Sup. Ct. 243, 34 E- Ed. 813; Union' Pacific Ry. Co. v. 
Chicago, R. I. & P. Ry. Co., 2 C. C. A. 174, 51 Fed. 309. And, if they 
had been, a decree for the conveyance of one-fifth of the leasehold and 
for the payment of one-fifth of the profits was not impraeticable and 
the bill made a complète cause of action for this relief. (4) Because 
Moore was an innocent purchaser. But the record fails to establish 
that fact. Ignorance of the contract with the complainant, the pur- 
chase of an interest in the leasehold, and the complète payment of a 
valuable considération therefor were indispensable facts to make him 
an innocent purchaser. The record is that he claimed to bave pur- 
chased an interest in the lease of Skelton, and there it stops. Conced- 
ing that there may be a presumption from this claim that Moore was 
ignorant of complainant's contract when he purchased, there can be 
none in the absence of an)? statement upon the subiect that he com- 
pleted the payment of a valuable considération for the interest he 
bought before he received notice of the agreement. And finally (5) 
because a spécifie performance of the agreement would hâve been in- 
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équitable. But this suit was brought within six months after the 
breach of the contract. No striking change in the value of the prop- 
erty within that time was disclosed. The complainant offered to pay 
his share of the purchase price and of the expense of operating the 
lease, and there is no sound reason why it would hâve been either un- 
just or inéquitable for Skelton and for ÎVIoore, who claimed under him, 
to hâve performed the agreement which Skelton made. 

The conclusion is that the amended bill states facts sufficient to 
constitute a good cause of action. The judgments of the trial court 
and of the Court of Appeals of the Indian Territory must accordingly 
be reversed, and the case must be remanded to the trial court, with 
directions to overrule the demurrers, to permit the complainant, if 
so advised, to bring in the heirs of Moore and make them parties de- 
fendant to the suit, to permit the défendants to answer the amended 
complaint. and to take fur+lier proceedings not inconsistent with tlie 
views expressed in this opinion, and it is so ordered. 



In re CHAVEZ et al, 

(Circuit Court of Appeals. Kifclith Circuit. November 5, lOOC. On Ilehcar- 
Ing, Deconilier 2G, 190G.) 

Ko. (54. 

1. Temîttop.ies— Territoiît Acquiked by Cession T^aw Govetîntno Peopeett 

RiGHTS. 

In a territory aequirefl by eoTiquest or cession the !nws affeetins perponal 
pronerty riuhtf! and dnniestie relsitinns as tliey pxistod belwoen tlie people 
tlTider the government from which the territory was acqnired remain 
in full force until altered by tbe povernment of the Uuited States or by 
the terrltorinl government niider Its authority. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Territories, §§ 
5, 6; vol. 20. International Law, § 9.] 

2. Bankruptct— Friority of Dkiîts— Communttt Propertt. 

By the civil law whieh is in force in New Mexico, except as ch.nnsed 
by statute, community property acqnired by either hnsband or ij-ife dur- 
ing the marriîiire, whether by purchase or tbeir Individnal or .ioint lahor, 
is held by them as piirtners. being primnrily a fnnd for the paynient of 
community debts. and on the bankruptcy of a hnsband baving only a 
community estate, the elainis of an antenuptînl creditor must be post- 
poned until those of community creditors are satisfied in full. 

3. Stattjtes — Repeai, or Existinq Law — Iï}î'fect. 

Acts New Mexico March 2(1, inoi (Spss. Laws lOOt, p. 1121, concedfng 
that its purpose was to abolish the rule of community proiierty can bave 
no rétroactive effect to disestablish rights which had already attaobed to 
community property. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Statutes, § 346.] 

On Pétition for Review. 

Suminers Burkbart (Frank H. Moore and Neill B. Field, on the 
brief), for petitioners. 

R. W. D. Bryan for respondent Frederick H. Jung. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 
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PHILIPS, District Judge. In the course of administration of tliê 
estate of Bernhard Myer, in bankruptcy, a controversy arose before 
the référée as to the priorities of certain creditors in the distribution 
of the assets, The order made thereon by the référée was certified 
to the District Court of the Second Judicial District of New Mexico for 
review. As question is only made on the pétition to this court to re- 
view the action of the District Court in recojjnizing the claim of 
Frederick M. Jung to share pro rata with the othcr claims allowed by 
the District Court, the question to be decided hère is, was the claim of 
said Jung thus properly classified? His claim grew ont of a note givcn 
by said Myer, of date Novcmbcr 24, 1870. executed to one Nathan 
Myer, of which said Jung presumably becamc the owner by assign- 
ment. He reduced this note to judgment on the îiOth day of Octobcr, 
1900, in the Suprême Court of San Francisco, California ; and on 
the 37th day of October, 1903, he obtained judgment on said judg- 
ment in the district court of r)ernahllo countv, N. M. in tlie sum of 
$9,216.94. 

Bernhard and Pauline Myer were niarrîed in 1872. At and subsé- 
quent to th-e time of this marriage the husband received from the moth- 
er of said Pauline $1,970 as lier dot under the civil law then in force 
in said territory. This money was squandered and lost by the hus- 
band. Thereaftcr property, consisting of certain lands constituting 
the estate in bankruptcy, was acquired by the husband, mainly in 
pa3rment of his services as agent in the prosecution of some Indian 
déprédation claims. The deed to this property was made absolutely 
to the wife, Pauline, possibly in récognition by the husband of his 
obligation growing ont of the loss of the property coming as aforesaid 
to tne marital community estate. The other debts allowed by the 
District Court against the estate were contracted by said Bernhard 
Myer during the coverture. The court also allowed in favor of the 
wife, Pauline, the amonnt of property which the husband had received 
through the marriage as aforesaid, to be paid pro rata with the other al- 
lowed' claims. She joined in the request preferred by the pétition to 
the référée for the sale of said real estate so held by her, the proceeds 
'of which constitute the fund in question for distribution, which is 
insufficient to pay ail the debts of the bankrupt. Presumably she did 
this under the assumption that this lancl was the community property 
of the husband and wife, and that she woukl be entitled to hâve her 
claim to the wife's dot allowed against the fund. fîe this as it raay, 
as the claim so allowed her is not challenged by this pétition, it is not 
the subject of review. The pétition before this court îs prosecuted by 
certain of the gênerai creditors against the action of the District 
Court in allowing Jung's claim to share pro rata with them. The 
contention of petitioners is that ail the property which came to 
either the husband or wife during coverture by onerous tîtle, that is 
aided by a valuable considération, as the payment of money, the ren- 
dition of services, and the like, by either spouse, became the com- 
munity property of the spouses as recognized by the civil law, claimed 
to be in force in the territory at the time in question ; and that inhering 
in this property right is the furthcr rule that die creditors of the hus- 
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band who became such during the coverture are entitled to be paid first 
out of saJd asset. 

The only limitation placed upon the territorial govermnent of New 
^Mexico by the act of Congress organizing the territory approved Sep- 
tember 9. 1850. 9 Stat. pp. 440, 4")2, c. 49, is found in .section 17, 
which déclares : 

"That the Constitution, .and ail hnvs of the T^iiitcd States -wliii-h are not 
locally inapplicable, shall hâve the saine force and elïect within the saiU 
territory of New llexico as elsewhere within the United States." 

As neither the Constitution nor any law of the United States affects 
this matter, it is necessarily remitted to the local laws and customs of 
the territory, as thèse may be expressed in acts of législation or the 
décisions of the highest court of the territory. It is a recognized canon 
of international law that in the acquisition of territory, by conquest 
or cession, the jurisprudence, not political but municipal in character, 
affecting personal property rights and doinestic relations, as they exist- 
ed between the people under the government from which the territory 
was carved, remain in full force until altered by the government of 
the United States. While their allegiance and relation to the former 
sovereign are dissolved by the acqtiisition, their relations to each 
other and their rights of property and obligations remain intact. In- 
surance Company v. Ganter, 1 Pet. 544, 7 L. Ed. 242 ; United States 
V. Percheman, 7 Pet. 82, 8 L. Ed. 604 ; Mitchel v. United States, 9 Pet. 
729, 9 L. Ed. 283 ; Chicago & Pacific Railway Company v. McGlinn, 
114 U. S. 546, 5 Sup. Ct. 1005, 29 L. Ed. 270. 

In Kearney's Code, p. 82, § 1, adopted September 22, 184G, by the 
territorial Législature of New Mexico, it was provided that : 

"AU laws heretofore in force in this territory, which are not répugnant to 
or inconslstent with the Constitution of the United States, and the laws 
thereof, or the statute laws in force for the time heing, shall he the rule of 
action and décision in this Territory." 

This fundamental enactment has been carried forward and repeated 
in the Compiled Lav/s of 1865, p. 512, c. 72 (Act July 14, 1851, pamph. 
176, § 1). And the only changes found in subséquent acts pertain 
rather to the laws of descent and distribution and the rights of mar- 
ried women, which do not touch the question under considération. 

That the civil law as it existed in Spain and Mexico at the time of 
the treaty of Guadalouiae-FIidalgo was in force in the territory of New 
Mexico cannot be questioned. It has been repeatedly recognized in the 
décisions of the Suprême Court of the territory as late as 1901. By 
that law the community interest of the husband and wife is likened 
to a partnership in ail property acquired by either during the marriage, 
whether by purchase or their individual or joint labor and industry. 
Schmidt's Civil Law of Spain & Mexico, c. 4, p. 12 ; Ballinger on 
Community Property, §§ 5, 15, 16, 17, 18, 19. In the earliest case 
decided by the Suprême Court of New Mexico, Chavez v. McKnight, 
1 N. M. 153, it is'said: 

"By the civil law, which is recogniued and estahlished by le.gislative enact- 
ment" as the rule of practice in this territor.v, in ail civil cases the wife 
acquires a tacit lien or mortgage upon the property of her husband to the 
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amount of the dotal propert.f of whieh he beeame posspssed tlirougli lier. Tlie 
récognition of tlils prineiple and the maintennnfe of tlie riglit of iiinvried 
woiuen to sueh an 'liipotecacion' runs tlirougli ail tlie eleiueiitary autliorities 
on tlie civil law. * * * Hor mortgage avising ont of lier parayilionial 
and dotal riglits stands npon tlie saine footing as regards rccoi'ding the évi- 
dence of tliem ; lier légal niortgage attaches in both cases wJthout being 
recorded." 

In Barnett v. Barnett, 9 N. M. 305, 213, 50 Tac. 337, 339, tlie court, 
discussino- a cognate question, after reviewing certain statutes, not af- 
fecting the question hère involved, said : 

"That any change of the Spanish law as to the acquest proiicrly nnder 
the foregoing status lias been iiiade cannot be scrionsly pretended ; and that 
the foregoing anihorities decisii-ely estnblish that, in sucli coiitivigency, the 
law upon the snbject in opération at the date of t!ie cession of the territory 
inust prevail, sliould be unhesitatingly adinitted. "TTnder the Spanish and 
Mexican law. property acquired by the liusliand and wife dnring the inarriage, 
and whilst living togetber, whether by onerons or lucrative title. and that 
acquired by either of theiii by onorous title, belongs to the coniniunity.* " 

In Brown v. Lockhart et al. (N. M.) 71 Pac. 1086, 1088, decided by 
the Suprême Court of New Alexico, Fcbruary 3G, 1903, it is again 
ruled that: 

"The law créâtes a presumption that property acquired dnring covorture 
is comniunity property, and is subjeet to tlie iiayiiient of coniniunity debts.'' 

The right of the wife as holding a tacit lien for the restitution of 
her dotal propertv is recognized as late as 1905 bv the Suprême Court 
of the Territory' in Ilfeld v. De Baca et al. (N. M.) 79 Pac. 785. 
Growing out of this doctrine is the resuit that "the gains being com- 
mon, the debts which are contracted during marriage are to be paid 
out of the community property, but not those contracted before mar- 
riag-e or after its dissolution." L. 14, tit. 20, lib. 3, Fuero Real; 1 
White's Recep. 63 ; Ballinger on Community Property, § 120, says : 

"The entire community estate wlien clearly ascertained niust be regardcd 
as a .primary fvind for the discliarge and satisfaction of the conininuity 
debts. This was tlie rule in Spain and the ruie under ail laws wlicre the 
community doctrine is recognized. The private property of eacli party to the 
marital union niust. as a gênerai ride, bear its own charges and expenses 
and they sliould not fall upon the eomnnniity. This does not meaii that the 
community property is liable (or the comniunity debts solely, but tliat it 
should be retained for the satisfaction of sucli délits as are a proivu' cliarsïe 
again-^t it. instead of being abstn-hcd by the private debts of the spouses to the 
détriment of the comniunity creditors." 

In Packard v. Arellanes, 17 Cal. 525, 537, it is said: 

"The relation of liusband and wife is regarded by the civil law as a snecies 
of partnei'slip, the property of which, like that of any other partnersliip, is 
primarily liable for the paymont of its debts. 'The law.' says S-liniidt. in 
bis work on the civil law of Spain and Jlexico, 'rcoognizes a partnersliip 
between tlie husband and wife as to tlie propertv acnuired during marriage.' 
* * * It is the well settled rule of that law tiiat the debts of the partner- 
ship bave priority of claim to satisfaction out of the community estate." 

See, also, Jones v. Jcncs, 15 Tex. 143. 

In Strong v. Eakin, 11 N. M. 113, 114, 60 Pac. 510, 511, it is again 
said : 

"In the case of Barnett v. Biirnett, decided by tbis court OctoVer 7. 3897, 
the court held that where the spouses are both alive the law in relation to 
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their community property lias not been changea by statnte In this terrltory. 
'ïliat any change of the Spanish law as to acquest property under the fore- 
going status, has been made, cannot be seriously pretended; and that the 
foregoing authorltles deelslvely establish that in snch contingency, the law 
upon the subjeet in opération at the date of the cession of the territory must 
prevail, should be imhesitatingly admitted.' " 

It may be conceded that community property is subjeet to the pay- 
ment of antenuptial as well as community debts of the husband. But 
we do not find that it has been so ruled in a controversy between the 
community and an antenuptial creditor where there was not sufficient 
property to first satisfy the claims of the former. It may also be con- 
ceded, for the purposes of this case, that the husband during the cov- 
erture is entitled to the dominion over and the control of the communi- 
ty property, and that the interest of the wife therein may be inchoate 
as distinguished from a vested interest during the coverture. But this 
does not control the question hère involved as to the priority of the 
community creditors as to the community property. 

Contention is made that later législative acts of the territory hâve 
eliminated or modified the foregoing rules. In Strong v. Eakin, 11 
N. M. 122, 66 Pac. 539, decided October, 1901, the Suprême Court re- 
viewed the antécédent législation of the territory, including the married 
woman's act, and the statute pertaining more especially to descents and 
distributions, and controverted the proposition that thèse statutes had 
donc away with the rule of community except as they furnished a rule 
for determining their devise, descent, and distribution. The court said 
that those statutes "do not positively or by implication affect, during 
the lives of husband and wife, the acquest property, or direct its 
disposition until the death of the other." The court further said that 
while the married woman's act made the wife practically a feme sole, 
"she cannot withdraw community property accumulated by the joint 
enterprise of both during the existence of the marriage community 
from its liability for legitimate community debts, and so long as the 
law of community property remains in force, although modified, the 
reason exists for the presumption raised by the civil law, imposing the 
onus upon the claimant of a separate estate." 

On March 20, 1901 (Sess. Laws N. M. 1901, p. 113, c. 62) the 
Législature passed the last act pertaining to this question. Section 1 
is as follows : 

"Ail property acquired in any manner by either husband or -wife. before or 
during marriage. shall be h1s or her separ.-ite estate, and shall be liuble for 
hls or her separate légal coutracts, debts and torts." 

Section 2 defines the meaning of the term "lucrative title" and "oner- 
ous title." 

Section 5 déclares that: 

"A/l married persons shall possess the same property rights. the sa me po-sver 
to convey or eontract, the same power to sue and be su.>fl. and ail otlit-r 
powers and riglits possessed and enjoyed by single and uniiinrricd iier^-nns of 
k'gal âge and otherwise compétent to conti'act, subjeet to the limitations in 
the next followiug section." 

It must be conceded that while some of the language of this statute 
is somevvhat involved and obscure, it is difficult, in the light ci the 
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antécédent prevalence of the community doctrine toucliing property 
acquired during coverture, to maintain that it was not the purpose of 
this act to put an end to it. Conceding this to be the purpose, it would 
be prospective only in its opération. It could hâve no rétroactive effect 
so as to aftect the established status of such property existing at the 
time of the passage of the act. It could not disestabïish rights which 
had already attached to the community property. This is elementary. 

The bankrupt act in no wise destroys or impairs équitable rights 
among creditors to the estate which existed four months prier to the 
filing of the pétition in bankruptcy. It only seeks to prevent the ob- 
taining of préférences among creditors by forbidding specified acts 
within the prescribed period. It recognizes the rights of parties se- 
cured to them by the existing local laws which are not interdicted or 
proscribed. 

It results that the District Court of New Mexico erred in admitting 
the claim of Frederick H. Jung to be paid pro rata with the other 
claims allowed against the estate. Therefore, so much of its order 
and decree as directed the claim of said Jung to be paid pro rata with 
the other creditors in the dividends of the estate, is vacated and set 
aside and this cause is remanded to the said District Court with direc- 
tions to enter its order or decree allowing the claim of said Jung, but 
postponing the payment of any dividends thereon until the satisfaction 
of the other claims of creditors allowed by the order and decree of 
the District Court against the estate. 

On Rehearing. 

The motion for rehearing is filed alone by Frederick H. Jung. 
Especial criticism is made of the statement contained in the opinion of 
the court heretofore filed herein, to the effect that as question is made 
on the pétition for review only as to the action of the District Court 
in recognizing the claim of Jung to share pro rata with the other claims 
allo-sved bv the District Court, the question to be decided hère is, was 
the claim of said Jung thus properly classified? It perhaps would hâve 
been more exact had the writer of the opinion said that as counsel 
for petitioners for review, in his oral argument to the Court, stated 
that he did not insist upon the objection to the classification made by 
the District Court of the claim of Mrs. Pauline W. Myer, it need not 
be considered by the court. Such was the fact; and it may be added 
that this concession by said counsel was unavoidable as the logical re- 
suit of the position he took respecting the rights of the wife under the 
civil law, which he contended prevailed in New Mexico. He has ac- 
quiesced in the action of the court in leaving the claim of Mrs. Myer 
where the District Court placed it. What right has the claimant, 
Jung, to complain of this action ? He has no standing on the record 
iDefore this court to be heard respecting the allowance of Mrs. Myer's 
claim. The District Court, on reviewing the findings of the référée, 
adjudged that Mrs. Myer's claim should be allowed to share pro rata 
with ail the other claims allowed by it against the estate. Jung took 
no exception to this action, and présentée! no pétition to this court to 
hâve it reviewed. He, therefore, acquiesced in the allowance of her 
claim. His position before this court was simply one of antagonism 
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to the effort of the petitioning creditors to hâve his daim entirely post- 
poned until the satisfaction of the other daims allowed by the District 
Court. He has been in no position before this court to complain of the 
action of counsel for the petitioning creditors in abandoning, on argu- 
ment, any objection to the allowance of Mrs. Myer's claim, or of the ac- 
tion of tlîis court in leaving it where the judgment of the District Court 
placed it. Likewise is the claimant, Jung, in no position to contend, in 
the motion for rehearing, that Mrs. Myer should be held to be estopped 
from asserting an equal participation with the community creditors in 
the distribution of the fund arising from the sale of the land deeded to 
her, on the ground that she consented, before the référée, to the sale of 
the land, and to be postponed in sharing in the proceeds to the daims 
of the community creditors. The District Court permitted her to 
amend her claim so as to assert an equal right with said community 
creditors in said fund. The record does not disclose that counsel for 
Mr. Jung made any objection to this action of the District Court, and 
he has never sought any review thereof. Evidently he was perfectly 
content that she should share equally in the bounty of the fund so long 
as he was permitted to sit at the table of distribution. So far as he 
is concerned her claim has passed into irrévocable judgment. There- 
fore, the maxim might well be applied to his contention : Rixatur de 
lana a caprina. The contention made in the brief of counsel on behalf 
of Jung, presented on the original hearing, is not reinforced by any new 
authority or argument to persuade us that we ought to recède from 
the conclusion reached on the merits. 

The pétition for a rehearing is, therefore, denied. 



RICH T. CHICAGO, M. & ST. P. RT. CO.* 

(Circuit Court of Appeals, Bighth Circuit. November 12, lOOC.) 

No. 2,400. 

1, Ratlroads—LiIcensees—Dea TU— Négligence — Evidence. 

In an actiou for the death of a pedestrian wliUe crossinî» defcnflnnt'a 
railroad track, the euçineer and flreman of the engine that strucU de- 
ceased, and two others who stood near by, and in front of the engine, 
testlfied that the bail was constantly rlnging as the encine was being 
backed toward the place of the accident Beld that évidence of wit- 
nesses, who were not paying attention to the engine at the time, and 
were not neeessariiy in a position to bave heard any bell ring or whistle 
Bound before the accident, that they heard neither bell nor whistle, 
was insuflicient to constitnte a substantial coufiict and warrant a finding 
that défendant was négligent In failing to ring the bell or sound the 
whistle. 

[Ed. Note. — ^For cases in point, see Cent Dlg. vol. 41, Eailroads, §§ 1356- 
1359 ; vol. 20, Evidence, §§ 2432-2435.] 

2. Same— Signal Lights. 

Where a wltness testifled that when he came np to defendant's railroad 
track where décèdent was hurt he noticed there was no light on the 
tender of the engine that struck décèdent such évidence was sufflcient 
to charge défendant with négligence In failing to carry a light on the 
rear of the tender of the engine to warn pedestrlans of its approach. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Kallroads, { 1358.] 

• Rehearing denied February 27, 1907. 
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3. SaME— LiCENSEES— CONTBIBITTORY NeGIJOENCE. 

Thîit défendant railroad company ])ermitted tlie publie, hieluding dé- 
cèdent, to use its yards as a cojiimon passageway, and tliereby obligated 
itself to obsen-e ordinary care t» avoid injuring tlieui, did not relieve dé- 
cèdent from tbe oblij;ation to use ordinary care for bis ovvd safety. 

[Kd. Note. — For cases in point, see Cent. L)ig. vol. 41, Kailroads, §§ 
891-807, 12S(i.] 

4. Deatii—Presumptions— Self-Preservatton. 

In an action for wrongful deatb, tbe prcsumiifion tbat décèdent wa!5 
in tbe exei'cise of due care b.ased on tbe instinct of self-preservation is 
inapplicable wbere! tbe surrouudiug facts and circumstauces couclusively 
establish bis contributory négligence. 

5. Railroads— Persons on Track—Licemsees—Death— Contributory Neo- 

LIOENCE. 

Décèdent, a man ,^9 yoars old, posscssed of uninipaired sensés of sigbt 
and hearing, undertook for bis own purposes to cross defendant's rail- 
road tracks in a yard on a dark night wben be knew engincs and cars 
were liable to bo constnntly moviug on tbeni. On reacbing one of tbe 
tracks on wliicli a large road engine and tendcr was backing at tlie rate 
of six miles an bour, lie steppeil on tbe track and «as run over and 
kiJled before he could esearie. Tbe eTigiue was necessarily niakiiig much 
noise, and tbe bell was beiug constnntly rung, tliongb tl'.ere was no liglit 
ou tbe tender. HcUI, tlnit tbe pbysicai facts conchisively establisUed tbat 
he was guilty of contributory négligence as a nnittcr of law. 

[Ed. Note. — For cases in point, see C'eut. I>ig. vol. 41, Piallroads, § 1204.] 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

Charles A. Dickson (vSam Page, on the brief), for plaintiff in crror. 

W. H. Karnsworth (Delos C. Shull and J. U. Samniis, on the brief), 
for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. Tliis was an action instituted nnder aiithor- 
ity of the statutes of lowa b\' Carrie Rich, as administratrix of the cs- 
tate of Plamihon Rich, dcceascd, to recover damages occasioned by 
his death. The scène of the accident was the switching yard of 
défendant company in Sioux City, lowa. In this yard défendant 
stores its cars when not in use and makes up its trains for use. It 
extends from Third street on tlie north to a little beyond Second 
Street on the south and from what was known as Division street 
on the east, six or seven btocks westerly. South of and con- 
tiguous to the defendant's yard are located the yards of other rail- 
road companies, so that the entire région south of Third street and 
west of Division street for several blocks is used almost exclusively for 
yard purposes. Besides making use of its yard for the purposes in- 
dicated, defendant's main line for Chicago on the east and for South 
Dakota on the west runs through it. East of and near to Division street 
is located defendant's roundhousc, and its locomotives are driven back 
and forth upon its tracks through the yard when beginning or ending 
their runs. In thèse several ways the yard is constantly the scène of 
great business activity by the défendant. Décèdent had lived for some 
weeks on the north side of Third street in full vicw of the vard and 
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was familiar with ail the uses made of it by défendant. At about 8:30 
p. m. of May 17, 1904, the evening being dark, he left his home for 
some undisclosed purpose; went sonth a distance of some 200 or 300 
feet and apparently was endeavoring to walk across a space covered by 
seven or eight parallel railway tracks, with the usual accompaniment of 
switches, guards, and frogs. when he was struck and killed by an an- 
gine slovvly backing from the west to the roiindhoiise. It was fonnd 
later that his shoe had been caught in a frog; the sole an<l heel of it 
were found wedged or made fast in the frog after the engine had 
passed by. Plaintiff in her pétition charged that défendant had so 
permitted the pubhc to cross its yards as to estabhsh an impHed hccnse 
to do so; thereby obligating itself to the exercise of watchfuhress and 
care in switching its cars and operating its angines and trains, with 
due regard to the rights of licensaes. She further charged as the 
spécifie acts of negHgence on defendant's part which resuhed in the 
death of her husband : (1) That the engine which ran upon him was 
baing operated at a high and unlawful rate of speed; and without 
(2) ringing a bell ; (3) sounding a whistle ; (4) maintaining a look- 
out : or (!>) carrying a Hght on the rear of the tender, to warn pe- 
destrians of its approach. Défendant dénies the alleged neghgent acts, 
and pleads contributory neghgence on the part of décadent. 

There is some évidence of the use of the yard by workingmen and 
their children going to and returning from the bridge which crosses 
Floyd river on the way to Cudahay's packing bouse whera thav were 
working; but if the décision of this case depandad upon esta!)hshing 
the existence of a Hcense in favor of the pul>lic to traverse defendant's 
tracks we shoukl bave great doubt as to tlie sufficiency of the évidence 
to establish it. Rut, in the view v/c taka of other questions, it is un- 
necessary to discuss this one. 'l'hare is no évidence tcnding to show 
that the engine was being backed at a high or iniproper rate of speed. 
On the contrary, it was conckisivcly shown, an.d is so concc(k'd in ar- 
gument by plaintiff's counsel that tlie en<?;inc was raoving at a very 
moderate rate of speed. Was tliera any évidence that no b?n was rung 
or whistle soimdcd by those in contro! of the angine as it approachad 
the place where the décèdent was attcmpting to crcss the track? Carrie 
Rich, the widow of décèdent, test'ficd tha<: she and a nei^^lihor were 
standing on her back doorstep at the time her liusband left the house. 
The place where he v.'as hurt was more than a Idock south from the 
house, on a track running east and west bctwacn two others on each of 
which stood strings of cars, whila anothar string of cattle cars was 
standing across Division street, a short distîiiica east. Slie and her 
neighbor, with whom she was at the time visiting, tastifiad mercly that 
they did not hear any bell ring or anv whistle sound bafore the accident 
occurred. They gave no reasons indicating that they would bave hcard 
either if it had rung or sounded. Moreovar, the proof shows that thair 
attention was not in any manner directed to what was going on in 
the yard. They say they heard a shout or scream, whiah was either 
simultaneous with or after the accident, and that it was the first in- 
cident that directed their attention to the yard that evening. The proof 
shows that they were neither actual observers of the condition of things 
attending the accident, nor were their situation or engagements such 
149F.— 6 
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as would likely hâve enabled them to know anything about the opéra- 
tion of the particular engine in question prior to the accident. 

The only other witness who testified for plaintiff on this subject was 
Kd Wilson, who stated that after décèdent left his home he started and 
followed about half a block behind him. He testified that his attention 
was not called to any of the circumstances attending the accident until 
after he heard a cry or loud groan (probably the one emanating from 
the décèdent at the time he was hurt) ; that on hearing the cry, he ran 
and got to the décèdent about two minutes after the accident occurred. 
He said he did not see the engine backing down because there was a 
string of cars between him and it, and that there was another string 
•of cars on the south side of the engine as it backed eastwardly. Situ- 
ated as thus indicated, with no actual observation of the opération and 
with a string of cars so intervening between him and the engine as 
to make notice of its opération unhkely, this witness also said he did 
Tiot h.ear any bell ring or whistle sound. Like the otlier two witnesses, 
he did not give any reasons why he would likely hâve noticed either 
if it had occurred, and his occupation at the time was such as afforded 
him neither interest in what was going on nor favorable opportunity 
to observe it. 

In thèse circumstances the évidence under considération was purely 
of a négative character and does not commend itself to common in- 
telligence or common expérience as of anv value. The witnesses may 
net hâve heard any warning given and yet it may bave been given. The 
value of such évidence dépends upon the existence of facts showing the 
likelihood that the warning would not hâve been given if the witnesses 
did not hear it. Such facts are absent in this case and we are left 
with the bald statenient that the witnesses did not hear the warning 
as the only évidence that it was not given. They Hved close to the yard 
and, as common expérience teaches. had doubtless become so accus- 
tomed to the constantly ringing bells and sounding whistles as to be 
totally indiffèrent to them. As against this kind of évidence there is 
the positive testimony, unchallenged as to credibility, of the engineer 
and fireman who were at work on the engine in question, and two 
others who stood near by and in front of it as it was moving east- 
wardly, that the bell on the engine was constantly ringing as it was 
being backed eastwardly that night. This évidence afïorded by the 
two men whose duty it was to ring the bell, and by two others who 
actually saw tlie engine and noted its opérations is positive and un- 
equivocal in its character. The testimony of plaintiff's witnesses, on 
the other hand. was of such a character, and attended by such circum- 
stances as to be entirely true without affording any évidence of the 
fact sought to be established. This court has heretofore decided that 
in circimistances of the kind just disclosed there is no real conflict of 
«vidence. 

In the case of Chicago, etc., Ry. Co. v. Andrews, 64 C. C. A. 399, 130 
Fed. C5, speaking by Judge Van Devanter it said: 

"Elit wlipi-e the attention of tliose testifying to a négative w,"!» not nt- 
tracted to tlit» ocoiirreiufe wliicli the.v sny tliey did not spe or liear. and wlicre 
their situation wiis not sufli lliat tlui-y proli.iiily n'diild li.-ive ohser\>>rl it, tiieir 
tetitimoiii' is uot iiicouulsLeut with lUat ot erediLiie nituesses who were in 
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a situation favorable for observation, and wLo testify afRrmatîveîy and 
positively to tbe occurrence." 

In the case of Baltimore & O. R. Co. v. Baldwîn (C. C. A.) 144 
Fed. 53, the Circuit Court of Appeals for the Sixth Circuit examined 
the question now under considération and announced its conclusion in 
the following words : 

"The resuit must be that purely négative testimony Is net substautive, and 
umounts at most to nothlng more than a mère scintilla." 

To the same effect are the following cases : Stitt v. Huidekoper, 
17 Wall. 384, 21 L. Ed. 644 ; Horn v. Baltimore & O. R. Co., 4 C. 
C. A. 346, 54 Fed. 301 ; Hubbard v. Boston & Albanv Railroad, 159 
Mass. 330, 34 N. E. 459 ; Culhane v. New York Central & H. R. R. 
Co., 60 N. Y. 133, 137. In the last-mentioned case, the Court of Ap- 
peals of New York had facts before it quite apposite to those now be- 
fore us and said concerning them as follows : 

"It is proved by the positive oath of the two individuals on the engine — 
one of whom rang it, and by two others who witnessed the occurrence and 
heard the ringing of the bell. The two witnesses for the plaintiff merely 
say they did not hear the bell, but they Uo not say that they listened or gave 
heed to the présence or absence of that signal. * * * As against iDositive, 
affirmative évidence by crédible witnesses to the ringing of a bell or the 
sounding of a whistle, there must be something more than the testimony 
of one or more that they did not hear it, to authorize the submission of the 
question to the jury. It must appear that they were looking, watching and 
listening for it, that their attention was directed to the fact, so that the évi- 
dence will tend to some extent to prove the négative. A niere 'I did not 
hear' is entitled to no weight in the présence of affirmative évidence that the 
signal was given, and does not create a conflict of évidence justifying a sub- 
mission of the question to the Jury as one of fact." 

While the foregoing rule is a valuable one to prevent spéculative 
and unwarranted verdicts and should be fearlessly applied in appro- 
priate cases, no liberty should be taken by the trial judge under its 
supposed protection to weigh the force or value of évidence which 
is substantially contradictory. Where "circumstances attending the 
failure to notice an occurrence are such as afford reasonable ground to 
believe that if the occurrence had happened it would hâve been noticed 
by the witness, the failure to notice it may be and frequently is some 
évidence that it did not occur and should go to the jury for its con- 
sidération;" but when, as in this case, the failure to notice an occur- 
rence is attended by no facts or circumstances tending to show that the 
witnesses would likely hâve noticed it if it had occurred, it should 
never be availed of to excuse an unwarrantable verdict. There was 
no évidence to support the fourth spécification of négligence, namely, 
that the défendant failed to maintain a lookout to warn the décèdent 
of the approach of the engine. 

Concerning the fifth spécification, Ed. Wilson testified that when he 
came up to the track where décèdent was hurt he noticed there was 
no light on the tender of the engine. This is affirmative and positive tes- 
timony, and while it is denied by other witnesses, it constituted some 
évidence of the fifth act of négligence charged. We are therefore 
required to consider the other branch of the case relating to con- 
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tributory neg-lig-cnce. If the défendant had so permitted the public, 
including deccdent, to use its yards as a comnion passageway and 
thereby obligated itsclf to the observance of ordinary care to avoid 
injiiring them, and even if it was guilty of negHgence in not maintain- 
ing a light on the rcar of the tender as it bacl<.ed eastwardly on tlie 
evening in question, thèse facts would not hâve relieved deccdent from 
the obHgation imposed bv law to take ordinary précaution for bis 
own safety. Railroad Co' v. Houston, 95 U. S. 6!)7, 24 L. Ed. 512. 
If he failed to do so and if such faihire contributcd in any degree to 
Iris death liis personal représentative cannot recover. If, from ail the 
proof and the just and reasonable déductions from it, the contributory 
négligence is so conclusively established that ail reasonable men in the 
exercise of an honcst and impartial judgment vi'ould so say it was the 
duty to déclare as a matter of law that no recoverv could be had. 
Chicago G. W. Ry. Co. v. Price, 38 C. C. A. 231), 97 Fed. 423, 428; 
Chicago G. W. Rv. Co. v. Roddy, 65 C. C. A. 470, 131 Fed. 712; 
Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 
L. Ed. 485. Counsel for plaintifï recognizes the foregoing well-settled 
rules, and in endeavoring to exculpate the décèdent from the charge of 
contributory négligence urge that the instinct of self-preservation is 
so strong as to create a presumption evidential in its character that 
the décèdent was in tlîe exercise of due care, and that that presumption 
was sufficient évidence to take the case to the jury. The presumption 
referred to is like other presumptions of fact. It is available in cases 
where there is an absence of évidence shovidng the actual occurrence, 
but like other presumptions it ceases in the light of actual facts. We 
reccgnize its evidential value in the former class of cases, as illustratcd 
by Texas & Pac. Rv. Co. v. Gentry, 163 U. S. 353, 16 Sup. Ct. 1104, 
41 E. Ed. 186, and Northern Pac. Ry. Co. v. Spike, 57 C. C. A. 384, 
121 Fed. 45, but this court on repcated occasions has recognized 
and enforced limitations attending its use. 

In Tomlinson v. Chicago, etc.,"Ry. Co., 67 C. C. A. 218, 134 Fed. 
233, 234, itissaid that: 

"The presumption cannot stand against positive .anrl nnoontradiftetl proof 
sneli as was presented in tliis case, tliat liad lie taken tliose precantions wiiieli 
tlie law re(iiiired of liiui lie could plainly bave seon the appi-oaeh of tlie train 
in time to avoid the danger. « * * The presumption of the exercise of due 
care is at variauce witli the physical facts." 

In Rollins v. Chicago, etc., Ry. Co.. 71 C. C. A. 615, 139 Fed. 639, it 
is said: 

"ïho presumption that the deceased nsed due care is destroyed by the force 
of physical facts sbown by uucontradicted évidence, * * * " etc. 

In Wabash R. Co. v. De Tar, 73 C. C. A. 166, 141 Fed. 932, 934, it 
is said : 

"Because the natural instinct of self-preservation geiierally prompts men to 
acts of care and caution wben approaching or in the présence of danger, 
there is, in the absence of crédible évidence of the actual fact in any instance, 
a presumption of the exercise of due care and caution. * * * È^t it is a 
presumption of fact, not of law, and, like other presumptions nrising from the 
ordinary or usual couduct of men, rather thau from wbat is invariable oi 
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iinivcrsal, it is disputable, and t-annot exist where it is incompatible with 
the conduct of the porson to wliom it is songlit to apply it." 

Do the actual facts of this case countcrvail the presumption? Dé- 
cèdent was in the mericHan of life, 39 years old, possessed of unimpaired 
sensés of seeing and hearing. He undertook, for purposes of his own, 
to cross the traclcs of the défendant in a dark night, when, as known by 
him, engines and cars were hable to be constantly moving on them. 
He reachcd one of the tracks upon which an engine with tender was 
backing. The engine was a large road engine going at alsont a rate 
of six miles per hour and necessarily making much noise. Its bell, as 
seen from the évidence already considered, was being constantly rung. 
Notwithstanding thèse facts he stejjpcd upon the track and was run 
over and killed by the approaching engine. 

In the light of the foregoing facts, and in view of the following con- 
sidérations we do net think he exercised ordinary care. It was of 
doubtful prudence on his part to venture upon defendant's tracks in 
the darkness of the night when he knew they were subject to constant 
use as already indicated. The tracks were warnings of danger, and 
the known and fréquent use of them rcquired the greatest circumspec- 
tion on his part, both by looking and listening for the approach of an 
engine or train of cars. He could not bave looked or listened as he 
entered upon the track. If he had looked attentivcly, he would bave 
seen the large road engine that moment making its way towards him 
on the track he was just about to step upon. If he had listened, he 
would hâve heard the rumbling noise or the ringing of the bell. If, 
notwithstanding thèse obvious and indispensable précautions, he saw 
fit to try to make the crossing in advance of the engine, he was guilty 
not only of want of ordinary care, but of great recklessness. If he had 
not looked or listened he was, according to ail authority and reason, 
guilty of négligence in not taking that reasonable précaution to pre- 
vent exposure which bis environment impcratively demanded. His 
environment was such that he ought reasonably to bave anticipated 
danger at every step, and every précaution suggested by the alert 
and attentive use of ail his sensés should bave been taken. This he 
failed to take. The physical facts, in our opinion, conclusively show 
that he must bave thoughtlessly and heedlessly stepped upon the track, 
and that he did so almost simultaneously with the approach of the 
engine (for he was not able to cross the track before he was bit by it) ; 
or they show that he entered upon the track prior to the approach 
of the engine and caught his foot in a frog, and was so he'd as to 
disable him from completing the crossing before he was injured. The 
latter contingency is not presented by his counsel, and no claim is made 
that the existence of the frog, blocked or unblocked, in defendant's 
switching yard is in itself such évidence of négligence as to constitute 
the basis of an action. For apt illustrative cases denying plaintiff's 
right of recovery because of his contriljutory négligence, référence may 
be made to the following cases : Kollins v. Chicago, etc., Ry. Co., su- 
pra ; Tomlinson v. Chicago, etc., Rv. Co., supra; Missouri Pac. Ry. 
Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 931 ; Tucker v. Baltimore & O. 
R. Co., 8 C. C. A. 416, 59 Fed. 968 ; St. Louis, etc., R. Co. v. Chap- 
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man, 71 C. C. A. 523, 140 Fed. 129 ; Ames v. Waterloo, etc., Company, 
120 lowa, 640, 95 N. W. 161. 

We think the learned trial judge of the Circuit Court committed 
no error in directing a verdict for défendant, and its judgnient is af- 
lirmed. 



ZELL V. JUDCxKJS OF CIRCUIT COIIUT OF UNITED STATES FOR 
F.ASTER.N DISTRICT OF VIRGINIA. 

(Circuit Court of Appeals, Pourth Circuit. Kovember 14, ]90o.) 

No. 713. 

Courts— JuRiSDicTroN of Circuit Court of Appeals.— Writ of Prohibition. 
A Circuit Court of Appeais bas no posver to issue a writ. of prohil)ition 
as au original or independent proceediug, l)ut only in aid of its owu juris- 
diction, which is wliolly apiicllate, and, excoiit in capes of pétitions for 
review in banlcnaptcy iiroceedings, eau only be iuvoked by au appeal or 
writ of error. Nor eau it Issue such writ as ancillary to a couteuiplated 
appeal or writ of error. 

[Ed. Note. — Jurisd'iction of Circuit Court of Appeals in gênerai, see note 
to Law Ow Eew v. United States, 1 C. C. A. 0;. United States Freeliold 
Laud & Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

On Pétition for Writ of Prohibition. 

The following are the pétition and exhibits referred to in the opinion : 

"Tlie supplemental pétition of Frank D. Zell respectfuUy sbows unto tlie 
Court : 

"(1) That since the filing of his original pétition for a writ of prohibition 
and the granting by tliis honorable court of the rule to show cause why a writ 
of prohibition should not Tssue (which said rule was granted at or about 3 
o'cloclc on November 0, lOOfi), the Honorable Edtnund Waddill, .Tr., sitting in 
the Circuit Court of the United States for the Eastern District of 'N'irginia, at 
or about 5:30 o'clock p. m. on November 9, 1906, announced in open court cer- 
tain conclusions reached by him in the matter of Fink v. Bay Shore Terminal 
Company, and diirected that there should be filed of record in said cause a cer- 
tain mémorandum (a copy of which is annexed hereto marked 'Exhibit A') and 
four decrees, copies of which are annexed hereto. marked 'Exhibits ], 2, H, and 
4,' respectively. As recited in said mémorandum, said decrees were 'flled to 
the end that such use may be made of them as may be thought proper.' THe 
deeree marked 'Exhibit 1,' relating to the refusai of the court to dismiss tbe 
restraining order granted agaiust your petitioner and others, and granting au 
injunetion against them was dated November 8, 1900 (his honor, Judge ATad- 
diil, having on November 8, 1900, orally announced in ojien court that the mo- 
tion of l'ranlc D. Zell to dismiss the restraining order aforesaid was denied. 
and an injunetion against him granted) ; the three other decrees and the 
memoraudum accompauying the same being dated November 9, 190C,. 

"(2) That upon tlie annouucement of the said conclusions and the filing of 
the said mémorandum, and for instruments in the form of decrees by his 
honor, .Tudge Waddill, one or more of the c-onnsel engaged in the cause asked 
Judge Waddill to state whether, the decrees n.ot being signed, they were in- 
tended aud to be treated as tlie orders and decrees of the court in regard to 
the matters and things tlierein ordered and directed, to which inqiiiry Judge 
Waddill replied in substance and efl'ect that the papers aforesaid spoke for 
themselves, and that lie did not désire to make any further statement in regard 
to them. 

"(3) That upon the handing down of the mémorandum and decrees afore- 
said, counsel for your ixtitioner stated in open court that he desired ou liehalf 
of your petitioner to take appeal. 
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"(4) Tbat on Xoveuiber 10, 3000, your petitioner's counsel reqnested his 
iloiior, Jndse Waddill, jit eharnbers, to enter of rec*ord an order showing tlic 
i'ol'u«al oJ: the court to permit your petitioner to lile tlie pétition, a copy of 
wJiif'li is annpxed to tlie orifïinal pétition addressed to yonr houos'able court 
and raarked "Exliibit D," wliicb pétition in cffect prayed tbe lower court for 
lea\e to iutervene in tlie case of Fink v. Bay Shore Terminal C'omjjuny, to tbe 
<'nrt tbat your jietitioner and William 10. Fritz might be beard iipon a motion 
to dipmiss tlie said cause. At tbe .«ame time couni^el for your petitioner T)ro- 
sented a draft of an aiîprojiriate order. llis bonor, JudfiC Waddill, declined 
to receive or to sign sucb order, or any otber order in tlie iiremises, statiug, 
in substance and effect, tbat, bavin.c bandcd down tb(! memorandiim and otber 
papers berein before refcrred to. be was unwilliiis to siiîn any otber orders or 
iTrcrees so long as the probibition iiroceedings were ])endina. 

■'(.")i Tour petitioner furtber sbows to your boiiors tbat lie is now. and piuet> 
<ibtaining tbe évidence of the colhr-ive a.:;reeiiie!it referred to in tbe original 
])etitiou iireseiited to your honorable court, and the exbibits thereto atttacbed, 
ahvays bas been, ready and willins to show to the satisfaction of tbe Circuit 
Court of tbe United States for the Fastern District of Virs;inia the facts relat- 
inx to said coUusive and wrongful agreenient, and bas been. and still is, ready 
and willing to produee the proof of his allégations in sucb nianner and at sucb 
times as to snid court seemed most convenient and proper ; that he is ready 
and willing to produce évidence of said facts before a spécial master, ap- 
pointcd by said Circuit Covirt, or by this court, to examine the same, or to 
prove said facts by afiidavits, or otberivise, as this court, or the said Circuit 
Court, may deem most fitting and proper. 

"Wherefore yonr petitioner renews his prayer to your honorable court for 
a writ of jirohibition and sucb alternative or furtber relief as to your hon- 
orable court may seeni right and .1u.st and necessiiry to protect the rights of 
your petitioner in the ]iremises. 

"And .v-onr petitioner will ever pray, etc. 

"LSignedj Frank V. Zell." 

Exhibit A. 

"^leinorandum. 

"Waddill, District .Tudge; This case bas been under argument and consid- 
ération for the last two ibiys before tbe undersigned upon tbe question of tbe 
right to allow Frank D. Zel] to apiiear berein and file a certain pétition and 
answer and certain excciitions to the confirmation of the report of sale, and 
ujion the motion for contirmation of the sale of tbe proiierty made heroin on 
the .'id day of Jlay last: it having been nnderstood, at the instance of Zell's 
counsel, that tbe question of confirnnition of sale would not be acted upon until 
tbis time. After elaborate argument, tbe case was flnally submitted for déter- 
mination at 4:80 o'clock tbis evening, and, bavliig reached a conclusion upon 
each of the four que;ations, tbe court pi'eiiared its decree carrying ont the 
same. At 4 o'clock, wlien in thi! prcjniration of the last decree. a ru'e for a 
writ of probibition was lianded tbe court, one of tbe ))i'ovisions which in ef- 
fect suspends furtlier action iu tlie cas(>. Iliiving reaclied tbe conclusion and 
drawn the decrees carrying ont tlie same before tbe prohibition pr.ocecdiîi:^ was 
kuown, the said four decrees are here•.^■it,b filed. as they embody tbe courfs 
views and conclusions as to what sbonid be doue in tbe preniises, and what is 
•necessary to be donc, unless tbe rights of ]n-actically ail tbe parties in inter- 
.est, ineluding tbe iiurcliusers. involviug hundred.s of thousands of dollars, are 
to be sacrificeci; and imperiled. 

"Thèse papers are filed to tbe end that sucb use may be made of thein as is 
thought proper; tbe court having given its best judgment to tbe cause, witli 
full knowledge of tbe facts and circumstances surronnding it trom incejition 
to the présent time. 

"Fdmund Waddill, .Jr., U. S. District Judge. 

"Richmond, Va , Xov. Oth, lOOu.^' 
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Kxhibit 1. 

"In the United States Circuit Court for the Eastorn District of Virginia. 

"Charles E. Einlî and Otliers v. Bay Shore ïernùnal Company. In Equity. 

"Upon Ancillary Potitiou of B. W. Leigli and M. C. Fevebee. 

"This cause came on tliia day to be heard upon tlie ancillary pétition afove- 
said, flied by B. W. Leigb and JI. C. Ferebee, stakcbolders, on tbe 2-ltli day of 
April, lOOG, raising certain questions resi)ecting tbe ownersbip and use of some 
of tlie mortgage bonds of said défendant eompauy, docreed to be iised in pay- 
inent of the property of the défendant conipany by decree of sale tbereof 
heretofore entered in tbe original cause; upon the temporary restraining or- 
der awarded on said 24tli day of April, 1900, upon said pétition, against Frank 
]). Zell and Edward B. Smith & Co., returnable Ijefore this court on tlie 17th 
day of May, 100(5; upon tbe motion of Frank D. Zell, made the 12tb day of 
May, ]tKK!, pursuant to notice tbereof, to vacate said temporary restraining 
order, and upon motion on said day of said petitioners Leigh & Ferebee to 
grant said injunetion, which said îuotions to vacate said restraining ordei", 
and to grant said injunetion were fuUy heai'd on said 12th day of May, 3000, 
and that day submitted to the court; upon the jietitiou aforesaid, and exhib- 
its thorewith filed, and tlie following papers flled by the parties, respectively, 
that is to say : In behalf of said Leigh and Ferebee. the auswer and cross- 
bill of Edsvard B. Smith & Co., aitidavits of R, W. Leigh. J. A. X. Groner, 
W. C. Cobb, W. T. Simcoe, and a paper purporting to be a eopy of tbe bill filed 
by A. L. Swecney in the law und e(|uity court of tbe city of Norfolk; and in 
behalf of the said Frank D. Zell. bis own atlidavit, together with a supple- 
mental affldavlt, the aifidavit of Willbim L. Royall and of Malcohn ,T. Lloyd. 
and upon the arguments of counsel. And the court, being fully advised of its 
judgment in the preniis(>s. dotli on this 8tli day of Noveniber, f90(;, refuse to 
vacate the temporary restraining order granted as aforesaid on tbe 24th daj' 
of Jlay, 190(1, and dotli grant the iniunction prayed for; tliat is to say, the 
court doth adjudge, order, and decree that Frank I). Zell, his agents, attorneys, 
iind servants, and ail otbers, be en.ioined and restraiued, until the further or- 
der of tlio court lierein, from institut iiig or ])rosecu(ing in any otlier .iurisdic- 
tion any suit or iiroceeding against said petitioners on accouiit of bis (said 
Zell's) claim to certain bonds of tbe Bay Shore Terminal Company in the hands 
of the said petitioners, Leigh and Ferebee, and csiiecially from iirosecuting tbe 
suit now pouding in the court of coinnion pleas No. 4, Philadelphia county, 
l'ennsylvania, against said l'etitioners and otliers. being cause in equity pend- 
ing in said court No. 2,774, instituted at the Mardi tenu, 190(5, ôf said court. 

"And tlie court doth further ad.jiidge. order. and deoree that Edward B. 
Smith & Co., a partnership eonsisting of Edward B. Smith. Frank E Bond, 
George W. Norris, .Tobn S. .Teiikins, .Ir., and Edward .T. MacVicar. be likewise 
enjoiiied and restraiued from nistituting or v>rosecuting in an.v otlier .iurisdic- 
tion any suit or proceedings on acctniiit of tlieir claim to tbe ownersbip of 
the bonds in said pétition mentioned, until tbe further order of the court. 

" , IJuilcd States Judge. 

"Ricbmoud, Novomber Sth, 1900." 

Exhibit 2. 

"In the ITuited States Circuit Court for the Eastern District of Virginia. 

"Charles E. Fink and Others v. Ba.^' Shore Terminal Conipany. In Equity. 
"Upon Ancillary Pétition of B. W. Leigh and M. C. Ferebee. 

"This day came Frank D. Zell, one of the del'eiidants named in tbe ancillary 
pétition of B. W. Leigh and M. C. Ferebee tiled lierein on tbe 24tli day of May, 
1906, raising certain questions aM to the ownershit) and use of certain mort- 
gage bonds of the défendant coni]>aiiy in paynient of the property of tlie de- 
fendant eomiiany tliei-etofore decréed to be sold in tbe original tiint and 
moved the court to allow hhn to file liis auswer to said pétition, wUicli auswer 
was presented to the court on the Sth day of Noveniber. 190(5, at'ter tlie an- 
nouncenient of the court's décision on tbe application for in.iunction hereto- 
fore ieara and submitted, being the paper presented to Judge l'ritchard and 
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referred to in his order of October 12, 1906, to the filing of wliich the peti- 
tioners Leigli aud Ferebee objected, but tbe court granted said ZeU's motion, 
and his answer is aecordingly filed, witli leave to the petitiouers to malie 
sueli défenses thereto, by replication, exception, or otherwise, as tliey may be 

advised. ■ , U. S. Judge. 

"Kicbniond, Va., Novembor 0, 1!J0(J." 

Exhibit 3. 
"In the United States Circuit Court for tlie Easterii District of Vii'giiiia. 
"Charles E. Finie and Otliers v. Bay Shore Terminal (Joniiiauy. lu Equity. 

"ïhis day came Frank D. Zell, and moved the court to allow bini to li!e a 
certain pétition herein presented to tbe court on yesterday, tbe 8th day of jN'o- 
vember, 190(j, being tbe ])aper presented to Judge rritcluird aiid referred to iu 
hisi order of October ]2th, 1!>00, sotting up tbe tact tliat lie is a large bond- 
holder and stockbolder of tbe défendant company, and in wldcli said pétition 
he seeks to iniervene lierein for the purpose of raising the question of the ju- 
risdiction of tbe court, in tliat, as be avers, the bill, though ajjiiearing to b(^ 
tilcd by a citizen of Maryland aud for a suni within the ,iiu'isdielion of this 
court, was eollusivoly instituted in fraud of tlui c<jnrt's jurisdictiou ; and the 
said Z&ll furtber moved the court to [lermit hini to (ile exceptions to tbe con- 
firmation of the sale of tbe jiropcrty and franciii^-es of said defeiidant, made 
on the ,':>d day of May last, pursuant to the linal decreo of foreelosure enterod 
in tins cause on tbe 17th day of IMarc-b, 1!)0(J ; tbe conlirmatioii of such sale 
having in the meantime been suspended because of tbe effort ou tbe part 
of tbe said Zell to intervene in this cause, and which aiiplication on his part 
was only recently pendiiig in the Su]irenie (îourt of the United States, and 
since the disniissal of said appoal at his re(|uest. 

"To tbe riglit of said Zell to ai)i)ear herein to lilo said pétition and make 
such exceptions to the confirmation o( the sale the trustée in the mortgage un- 
der which he daims to hold bonds, tbe défendant corporation, the bolders of 
$200,000 of rec(;iver's certificates, and jiarties reiircseuting sundry otlier in- 
debtedness of tbe défendant comjiany and obligations of tbe receivers, ob- 
jected, and was fully argued by counsel. 

"Whereu])on, tbe court doth décline to allow said Zell to appear herein, or 
to entertain his said pétition or exceptions, for the following, amoug other, 
reasons: 

"First. That said Zell bas been beforc tbe court by l'opresentation througb 
the trustée under tbc' mortgage pn'ctically from tlic inception of tbis cause; 
tbat be is a pendente lito iiurcbaser, wbo ac(|Uired bis interes.t only a short 
time before tbe sale of the propijrty ; tbat bis said trustée, and the person 
from wbom lie bougbt, his privy, Iiavc ail aloiig b(>f.|i parties to thèse proceed- 
ings, iiarticularly includiiig the contracting of d(-bts of several hundreds of 
thousaiids of dollai's for tlu? benefit of the proiieily, wbereby the road was 
comrileted and made valuable and salablc; and tbat he is estoiiped to make 
liis iireseiit jilea. es])e<:-ially in view of the fact tliat tbis court, tlie Circuit 
Court of Appeals for tbis circuit, and tbe Suprême Court of the United States, 
bave in tbis cause, ail within six months last past, denicd his rrght of interven- 
tion herein. 

"S(M'ond. That said Zell, not being a party to tlie cause, bas iio rigbt to ap- 
pear herein for tbe puri)ose of exce])tiiig to the conlirmation cf the sale. 

"Tliird. Tliat tiic averments set forth in his said pétition coiistituting a 
latent iiifirmity of the .iurisdictioii of tbe court, by reason of the allegeil uiilaw- 
fnl conduct of somc of the parties liereto in connection witli tlu; institution of 
the saine, are not sufîicient in theniselves, mider the facts and eircumstaiices 
of this case, in vi'bich a final decree bas long since been entered, to justify tho 
court in entertaining the petitiouer's request ; and this is j)articularly true, 
since the rights of a large number of persons, wbo are legally eiititled to sue 
in this court, luivo. intervened herein upon the failli of the ^'alirtity of the 
proceediiigs and liecatise of the court's being in exclusive ]iossession and coii- 
trol of tbe property of the défendant company, as well as a large number of 
persons wbo bave coutracted obligations witli tbe court in connection with the 
construction aud opération of tbe property for three years last past, ail of 
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vvliose rigllts wonld be disastrously att'œted and destroyed by complyiug with 
the prayer of said pétition ; aud tlie paid petitioner is tlierefore denied îUe 
right of appenrance and to flle said pétition, or to malje said exceptions, with- 
ont préjudice to any lawful riglit lie luay liave in tbc preinises. 

"- , U. S. Judge. 

"Rielimond, Va., Nov. 0, li)OG." 

Exbibit 4. 
"In the United States Oireuit Court for tlie Kaslern District of Virginia. 
"Charles E. Fink and Others v. Bay Shore Terminal Comiiany. In Kquity. 

'"This cause came on tbis day to be beard upon the report of sale of the 
spécial comniissioners appointed by the final decree entered berein on tlie lîtli, 
day of Jlarch last, to inake sale of tbe property, estate, and franchises of the 
défendant company, flled berein on the 7tb day of May last, upon tbe sup]de- 
mentary report and affldayits iiled, and upon tbe motion of tho défendant 
Company, the Atlantic Trust & Denosit Comiiany, trustée in tbe mortgage, and 
Wright & Snyder, holders of ^200,000 of receiver's eertiflcates heretofore issued 
berein, to confirm the sale to Edward B. Smith & Co., of said property. estate, 
and franchises, so made on the 3d day of May last, at tbe priée of $7fi').O00, 
to the grauting of wbich motion said Edward B- Smith & Co., by counsel jires- 
ent in court, rnakes no objection, and was argued by counsel. Ou consiiieration 
wbereof, the court being satisfled tliat tbe iiriee at wbich tbe pro])erty was 
stmck out to said Smith & Co. waw a most excellent oue, and tbat thnre is tbe 
utmost urgeney why tbe sale, a confirmation of whicb bas been suspended for 
tbe last seven montlis, shoukl be passed upon, it is adjndged. ordered, and de- 
creed tbat the said reports of said si)ecial comniissioners and the sale tberein 
reported to bave been niade to the said E. B. Smith & Co. be in ail respects 
approved and confinned. 

"And the court dotb furtber adjudge, order. and deoree tbat the said Edward 
B. Smitb & Co. pay, and tbe said spécial commissioners do receive, tbe bal- 
ance of tbe purchase price of said projierty, the same to be applied in accxird- 
anee with tbe terins of said sale, as prescrihed in the decree entered berein 
on the I7th day of Mardi. lOOfi. — , U. S. .Tudge. 

"Richmond, Va-, Nov. 0, 1900." 

Charles H. Burr, Reynolds D. Brown, and William I^. Royall, for 
petitioner. 

Lawrence D. Groner and Tazewell Taylor, for respondents. 

Before GOFF, Circuit Judgc, and BRAWLEY and McDOWELL. 
District Judges. 

GOFF, Circuit Jtulge. This case is fully stated in the pétition, the 
exhibits filed therewith, and also in the answer tendered thereto. 
Should the writ of prohibition, as prayed for by petitioner, be isstied 
by this court? The act creating it provides that it shall bave the pow- 
ers specified in section 710 of the Revised Statiites of the United States 
[U. S. Comp. St. 1901, p. 580]. which sets forth that the Suprême 
Court and the Circuit and District Courts of the United States shall 
"bave power to issue ail writs not specifically provided for by statute, 
which may be necessary for the exercise of thelr respective jurisdic- 
tions, and agreeable to the usages and principles of law." When this 
pétition was filed there was no proceeding of an appellate character 
pending in this court, relating to the case referred to by it, concernin.'j 
which any auxiliary writ was necessary for the exercise of the ap])el- 
late jurisdiction of this court — a court created by a statute wliicli niakes 
it only a court of appeals, and gives it no original junsdiction. 
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The petitioner complains, saying that, at the time he filed his péti- 
tion, the Circuit Court for the Eastern District of Virginia had not 
signed and caused to be entered of record the decrees he alleged said 
court had announced that it would enter. The answer to the rule to 
show cause discloses that said Circuit Court had prepared the decrees 
so referred to, which embodied the views as announced by the judge 
of the court, and which would hâve been entered as part of the record 
of said cause but for the fact that said court was restrained from pro- 
ceeding further therewith by the rule of this court to show cause. 
When said decrees are entered, the petitioner will certainly hâve the 
right to appeal to this court from the decree granting the injunction 
complained of by him, and it may be that then this court will find it 
necessary to use some auxiliary writ for the purpose of effectually 
exercising its appellate jurisdiction. 

We are of the opinion that cvery case of which this court can take 
jurisdiction, except pétitions relating to bankruptcy proceedings, niusb 
be brought to it by either appeal or writ of error. It has no power to 
issue the writ of prohibition as an original or independent proceeding, 
and it has no right to issue it as ancillary to a contemplated writ of 
error or appeal, though it is quite apparent that cases may présent 
themselves, after a writ of error or appeal has been perfected, in which 
it would not only be proper but absolutely necessary that such writ 
should issue in aid of its jurisdiction. While it is quite likely that the 
Circuit Court for the Eastern District of Virginia will enter the decrees 
it has so formulated, when it has the opportunity so to do, still it does 
not follow that it will do so, and it may be that it will so modify them 
that petitioner will not complain concerning them, or may so change 
them that petitioner may deem it best to go to an appellate court with 
other assignments of error regarding them. But, be that as it may, 
the only way this court can review them is by appeal after they hâve 
been passed upon by that court. 

For the reasons mentioned, we do not find it to be our duty to now 
issue in this matter the extraordinary writ of prohibition. The rule to 
show cause will therefore be dismissed, and the writ asked for will 
be refused. 



rOWy OF WATERFORD v. ELSON. 

(Circuit Court of Apiwals, Second Circuit. November 15, 1000.) 

No. 20. 

Courts — JuETSDtcTiox of Ciecuit Court of Appeals — Jubisdictional 
Questions. 

Under section 6 of the aet ereatins tlie Circuit Courts of Appeals (Act 
Mardi 3, 1S!)1. c. .-)17, 26 Stnt. 828 li:. S. Coujp. St. 11(01, p. ."i401) an appeal 
or writ of error does not liring before sucli court for review the question 
of the .lurisdiction of the court below. 

[F.d. Note. — For cases in pohit, see Cent. Dig. vol. 13, Courts, § lOyi). 

Jvirisdiction of Circuit Court of .\ppeals in ^encrai, see Lan Ow Bew v. 
United States, 1 C. C. A. H ; United States v. Freeholtl Laud and Emigra- 
liou Co. V. Gallegos, 32 C, C. A. -iï.j.J 
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2. HiGHWAYS— Ikjueies FBOïr Defkcts— Action Against Town— Notice Un- 

DEK CONXECÏICUT STATUTE. 

UiMîer Gen. St. 1002, Comi. § 2020, which requires as a condition précè- 
dent to tlie maintenance ot an action aj;ainst a town to recovor for an 
in.inry caused by a détective bifçliway tJiat a written notice sliall be 
servcd on a selectnian of tbo town witliin 00 days after sucli iujnry, wliicli 
slitill contiiin "a Kcneral description ot tlie sanie and of tîio cause tbereof 
and of tbe tinie and place of its occurrence," as constvued by tbe lii^'liest 
court of tlio State, a notice describing tho cause of tlie injury as tlie limb 
of a tree extending over tbe bigbway at a danserouslv iow lieigbt, and 
tbe place as "ou tïie Great Neck Road, so called, near tbe Ilcdden place 
so called, in said town of AVaterford," is sudicicut in respect to tbe place. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 25, lligbways, § 515.] 

3. Abatesient and Revival— Rigiits of Action Wjiicii Sukvive— Remédiai, 

OR Pénal Actions. 

Gen. St. 1002, Conn. § 2020, giving a rigbt of action against a town to 
recover damages caused by a defectivo bigbway, is not pénal witliin tUo 
meaning of Acts 1903, p. 149, c. 193, § 3, wliicb excejjts from causes of ac- 
tion wbicb survive "any civil action upon a iienal statute," but is remédiai 
in that it is iutended to afford compensation to tlie p.arty injured and tbe 
cause of action survives to bis executor or administrator under tbe g(m- 
eral provisions of section 1 of said cbapter. 

In Error to tlie Circuit Court of the United States for the District 
of Connecticut. 

Writ of error from the United States Circuit Court for the District 
of Connecticut, which sustained plaintiff's demurrer to defendant's 
plea in abatement, overruled its demurrers and motions in arrest of 
judgment and for judgment notwithstanding verdict, and rendered 
judgment on verdict in favor of plaintiff. 

The opinions of the court below are reported in 138 Fed. 1001. See 
140 Fed. 800. 

D. G. Perkins, for plaintiff in error. 
W. S. Schutz, for défendant in error. 

Before WALUACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The plaintiff, as administrator, 
brought this action to recover damages for death of his intestate caused 
by injuries alleged to hâve resulted through a defective highway, un- 
der section 3020 of the General Statutcs of Connecticut 1903. Said 
section provides as foUows : 

"Any person injured in pcrson or property by meaus of a defective road 
or bridge may recover damages from tbe ]>nvty bound to keep it in repair; 
but 110 action for any sucb in.iury sliall be maintained against any town, city, 
corporation, or borougli, unless written notice of sucb injury aud a gênerai 
description of tbe siime, and of tbe cause tliereof, and of tlie tiiiie and plai'e 
of its occurrence, sball, witbiu sixty days tlu^reafter, * * * be giveu to a 
selectman of sucb town." 

Défendant appeared and pleaded in abatement of the writ, on the 
ground that the copy was not attested by the officer who served it. 
The plaintiff replied that the copy was served by the marshal, and was 
attested by the clerk of the Circuit Court to be a true copy of the writ 
and complaint. To this replication défendant demurred. 
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The question thus raised is a jurisdictional one. A majority of the 
court is of the opinion that under tlie construction adopted in tliis 
Circuit of the fifth and sixtli sections of the Evarts act the c|uestion of 
the jurisdiction of the court below is not liefore us for review. U. S. 
V. Lee Yen Tai, 113 Fed. 4G5. 51 C. C. A. 2!)!,); Fishcries Co. v. Len- 
nen, 130 Fed. 533, 05 C. C. A. 79. Sec, also, Sun Printinç & Pui^. 
Co. V. Edwards, 194 U. S. 377, 24 Sup. Ct. G9(i, 48 L. Ed. 1027. Tliere- 
after the défendant demurred to the complaint, on the j^round that the 
notice given by plaintiff did not describe the place of the injury with 
tlie certainty required by said statutc. 

Tlie material portions of said notice are as follows: 

"To tlie Selectnien of tlie ïown of AVatt'rford in tlie Stnte of Comiectieiit: 
I liereby give notice that iis adiniiiistrator of tlie estaie of .lacoli Elson, de- 
ceased, I bave a claim for damages aniouiiHiig to t\^eiity tliousaud dollar.-^ 
against said towu of AVaterford for negligi iico on tiie part ot' said town wliudi 
rcsulted in the injury of the said Jaeoh ICIson on tlio sixteenth day of Scp- 
tember, 1903, and in bis death. * * * (Uere followed a stntenient of tbe 
injuries.] Thèse in.iuries were cnused by the négligence of said "ï'own in per- 
mitting and allowing at that time and for a long finie prier thercto tbe liinb ot 
a tree to extend out over the bigbway at a dangerously low b(>iglit wliich said 
limb struck the said Elson who was driving along said bigbway and hurled bim 
to tbe ground inflietlng the injuries aforesaid. 'l'Iie finie said injuries were in- 
flieted was ahout 1 -.'AO a. ni., Septeiuber Kith. !!)(«. Tbe pince was on tlie 
Great Neck Road so-called near tlie Ileddeii l'iace so-called, in said towu of 
Waterford." 

The courts of the state of Connecticut, construinpf the provisions of 
said section as to notice, hâve held that its purpose is "that of g-ivin;.^- 
sufficient information to enable the town authorities to properly invcs- 
tigate the claim." Dean v. Sharon, 72 Conn. 067, 073, 45 Atl 903. In 
Breen v. Cornwall, 73 Conn. 309, 312, 47 Atl 322, the place of the injury 
was described as the road "familiarly callcd the 'Cook Ivoad,' near the 
ruin of an old house, we were thrown out of our wagon on that Icdge 
of rocks in the road." The notice was held sufficient. Tliere the court 
said : 

" 'The sufRciency of the notice is to be tested with référence to the purpose 
for wliich it is required. If sutflcient for that pur])Oso it is a good notice.' 
Budd V. Jleriden Klectric U. Co.. <iO Conn. 272. 2Sr,. 37 Atl. (18:;. Tbe place, 
cause, and nature of tbe injury are sufticiently stated in tbe notice when tlie.v 
are 'truly described with sucb a reasonalile degree of certainty that ordinary 
■men in the exercise of ordinary intelligence under tbe circuinstnnccs eau learii 
froin tbe notice tbe nature of tbe injui-y, and be able to ascertain liy the use 
of ordinary diligence tbe place where it occurred and tlie cause tlmt occasioned 
it.' Gardner v. Xcw Loiidon, 03 ('oiin. 2t>7, 272. 2,S Atl. 42; lîndd v. Merid(>ii 
Electric 11. Co., supra ; Dean v. Sharon, 72 Conn. (iii7, 074, 4.") Atl. 003. 

Much reliance is placed by défendant upon the case of Biesiegcl v. 
Seymour, 58 Conn. 43, 19 Atl 372. There the place was described as 
"a place in and upon said road near the former résidence of Lyman 
Clinton," and the notice was held to be insufficient. 

But it appears from the opinion of the court in said case that "no réf- 
érence is made in the notice to any visible object to mark the place 
where the accident happened." See, also, Lilly v. Town of Wood- 
stock, 59 Conn. 219, 22 Atl. 40. 

In the case at bar counsel for défendant lias assumed that the no- 
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tice was necessarily insufficient upon its face. In this respect we think 
he was in error. Hère there was notice of a visible object to mark 
the place, the limb of a tree. It does not appear, and is net to be 
presiimed, that there were limbs from other trees thus extending- out 
over the highway at a dangerously low height on said road near the 
Hedden Place, nor that there were any other trees near said place, nor 
that, for any other reason, the notice failed to contain "for ail the 
practical purposes to be subserved * * * ^ reasonably suiïicient 
gênerai description of the * * * place of occurrence." Wood v. 
Stafford Springs, 74 Conn. 437, 441, 51 Atl. 129. We think, in view 
of the peculiar conditions existing in Biesiegel v. Seymour, supra, and 
of the later décisions of the Suprême Court of Connecticut construing 
said statute, that this demurrer was properly overruled. 

A more serions question is présentée! by the defendant's motion for 
judgment veredicto non obstante, on the ground that: 

"TJpon tlie faets alleged in said complaint, said action is based on section 
2020 ot the General Statutes of tlie state of Connecticut 1902, and is a pénal 
action, and under tlie laws of the state of Connecticut, and especially ehap- 
ter 193 of the Public Acts of 1903, the cause of action set forth in said com- 
plaint did not survive to and does not exist in favor of the administrator of 
said Jacob Elson." 

Section 2030 is as follows: 

"Any person injured in person or property by nieans of a détective road or 
bridge may recover damages from the party bound to lîeep it in repair." 

The material portions of said chapter 193, p. 149, are as follows : 

"Sec. 1. No cause or riglit of action shall be lost or destroyed by the doath 
of any person, but shall survive In favor of or against the executor or ad- 
ministrator of such deceased person. * * « " 

"Sec. 3. The provisions of this act shall not apply to any cause or right of 
action or to any civil action or proceeding the purpose or object of which is 
defeated or rendered tiseless by the death of any party thereto ; nor to any 
■civil action or proceeding whose prosecution or défense dépends upon the con- 
tinued existence of the persons who are plaintifCs or défendants ; nor to any 
civil action upon a pénal statute. 

"Sec. 4. In ail actions surviving to or brought by an executor or administra- 
tor for injuries resulting in death, whether Instautaneous or otherwise, such 
executor or administrator may recover from the party legally in fauit for 
such injuries just damages not exceeding five thousand dollars ; provided, that 
no action shall be brought upon this statute but within one year from the neg-. 
lect complained of. * * * " 

"Sec. 6. Sections 1094 and 1131 of the General Statutes and ail acts and 
parts of acts inconsistent berewith are hereby repealed." 

Section 1094 provided as follows: 

"The executor or administrator of any person whose death shall bave been 
caused by négligence, may recover of the party legally in fault just damages, 
not exceeding five thousand dollars." 

Section 1131 provided that: 

"No civil action or proceeding sliall abate by reason of the death of any 
piirty thereto, but may be coutinued by or against the executor or adminis- 
trator of sucii décèdent. * « * xho provisions of tliis section shall not ap- 
ply to any civil action or pi'oceeding tbe purpose or object of which is defeated 
or rendered useless by the deatli of any party thereto ; nor to any civil action 
or proceeding whose prosecution or défense dépends upon the continued exist- 
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c>;ice of tlie persons who are plaintiffs or défendants ; nor to any civil action 
npon a pénal statute." 

In Reed v. Northfield, 13 Pick. 94, 23 Am. Dec. 662, the Suprême 
Court of Massachusetts considered a statute giving a cause of action 
against a town for injuries resulting from a defective highway, and 
held as follows: 

"In tbe présent case we think the action is pnrely remédiai, and lias noue 
of the characteristics of a pénal proseciition. Ali damages for ne^'ileot or 
breach of duty operate to a certain extent as punislimont : bnt tlie distinction 
is tbat It is prosecuted for the purpose of punishment, and to detor otherw 
from offending in lilie nnumer. * * » h appears to us * * * tbat in 
form and substance it is a remédiai action." 

This case is cited with approval in Huntington v. Attrill, 146 U. S. 
657, 13 Sup. Ct. 224, 36 L. Ed. 1123, where the Suprême Court says: 

"The true test is -vvhether the main purpose of tlie statute is the giving of 
compensation for an Injury sustaiued or the inlliction of a punishment upon 
the vvrongdoer." 

To the same effect is the décision in Boston & Maine Railroad v. 
Hurd, 108 Fed. 116, 47 C. C. A. 615, 56 L. R. A. 193, where, however, 
as in Huntington v. Attrill, supra, the question was not one of sur- 
vival of action, but of the power of a court to enforce the pénal law 
of a foreign state. 

But it is argued that the Suprême Court of Connecticut, in the ré- 
cent case of Bartram v. Sharon, 71 Conn. 686, 43 Atl. 143, 46 L. R. A. 
144, 71 Am. St. Rep. 225, has decided that section 2020 is a pénal stat- 
ute. The construction by the state court of the statute of its state is 
binding upon this court. Manley v. Park, 187 U. S. 547, 551, 23 Sup. 
Ct. 208, 47 L. Ed. 296. Bartram v. Sharon, supra, referred to the 
act in question as a pénal one, and, inter alia, said as follows : 

"Such an aet should not be exteiided by construction beyond the plain mean- 
ing of its words. The liability of tbe towns is to pny a penalty. In Moulton 
V. Sanford, supra (page 129 of 51 Me.), the court in speaking of a sirailar stat- 
ute, Davis, J., delivering the opinion, says : 'Tlie statute is in its nature pénal, 
as well as remédiai, and oiight to he construed strictly.' Perliaps this modifica- 
tion should be added: In respect to its pénal provisions, Tlio duty to repair 
is mainly remédiai." 

See, also, Makepeace v. Waterbury, 74 Conn. 360, 50 Atl. 876 ; Up- 
ton V. Windham, 75 Conn. 288, 53 Atl. 660; Lavigne v. New Haven, 
75 Conn. 693, 55 Atl. 569. 

An examination of the décisions of the Suprême Court of Connecti- 
cut bearing on this question has satisfied us that there is no necessarv 
conflict between the views of that court and of the Suprême Court of 
the United States and other courts, quoted above, as to the construc- 
tion of the statute in question. We think the apparent conflict arises 
from the fact that the word "pénal," as applied in such cases, has a 
double meaning. It is pénal in the sensé that it imposes a penalty 
measured by the actual injury and is to receive a strict construction. 
It is remédiai as affording compensation to the party injured. In none 
of the Connecticut cases cited above was the question of survival at 
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issue. In Upton v. Windham, supra, Judge Hamersley, wlio wrote 
the opinion in Bartram v. Sharon, supra, says : 

"The précise point deelded lu tliat case waa this: 'A traveler upon a higli- 
way cannot be injured tiirougli a defect lu a liiglnvny, * * « whcn tlie cul- 
pable négligence of a l'ellow traveler Is a proximate ca\ise of his injiiry.' " 

The statutes which are pénal, so far as concerns the question of sur- 
vival, are those where the primary object is to inflict punishment on 
the wrongdoer, such as that imposing penalties for faihu"e of a cor- 
poration to file annual reports, as in Mitchell v. Ilotchkiss, 48 Conn. 9, 
40 Am. Rep. 14G, or qui tara actions for a prescribed penalty. Thus, 
in Plumb v. Griffin, 74 Conn. 132, 50 Atl. 1, the action was brought on 
a statute which provided that every person who cuts trees or timber 
on the land of another without his license shall pay to the party in- 
jured $2 for every trec of onc foot in diameter, etc. The statute of 
Connecticut provided that no suit for any forfeiture upon any pénal 
statute should be brought but within one year next after the commis- 
sion of the offense. The court, reviewing the authoritics at great 
length, held that a statute which gives no more than a right of action 
to the party injured to recovcr increased damages is not a pénal stat- 
ute. Varions cases cited in the case of Plumb v. Griffin, supra, indi- 
cate that if the (|uestion as to the character of a statute, sueh as the 
one hère in question, vvere raised in the Connecticut court, it would 
hold that the right of action on such a statute was one which survived 
to the executor. And in lîurr v. Town of Plymouth, 48 Conn. 4G0, 
473, the court says, referring to the defective highway statute : 

"Tlie ob.icct of the statute was not to putiisb towns for niisconduct, but to 
fvu'nisb a remedy to a party injnv(Hl tbrough a defect in a biiîliway wliich it is 
made the duty of the town to Icecp in repair. And tlie whole ob.ject of the 
statute was to furnisli a nieaus wiieveby the party injured niijrbt obtnin com- 
pensation for any in.iui-y lie inis^ht roeeive, without fault on his part, by reasou 
of any defect In the hisjliway." 

Even if it be assumed, however, for the purpose of this inquiry, that 
the statute is a pénal one, we think that it could not bave bcen the in- 
tention of the li,egislature of the state of Connecticut, by the act of 
1903, quoted above, to dcstroy the right of action for death caused by 
négligence in cases of this character. The général right of recovery 
was first grantcd in 1848, and bas becn continucd in every subséquent 
revision of the statutes, and bas bccome a part of the settled policy of 
the state. We think that such an unbrokcn covu^se of législation for 
nearly GO years is so persuasive of the législative intent that it ought 
not to be nullified by the gênerai language used in the act of 1903. 

A comparison of the statutes cited above supports the correctness 
of this conclusion. The sections repealcd, giving the right of action 
to the représentative of a dcceased person, and providing that no civil 
action shall abate by reason of the death of any party thereto, are 
practically re-enacted in the provisions of the act of 1903, which was 
a substitute therefor. Section 4 may be trcated in connection with sec- 
tion 1 as a broader and more coraprehensive statute than section 109 1, 
which it repealed. We think that, taken togetlicr, they may be fairly 
interpreted as declaring that every right of action for injuries rcsult- 
inç in death shall survive in favor of the executor or administrator 
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of such deceased person, and that he may recover for such injuries; 
but that where an action is brought, not for the recovery of compensa- 
tion for such injuries, but upon a statute which is pénal in the sensé 
that its main object is to infiict a punishment upon the offender, such 
action does not survive. 

In thèse circumstances we think the court belovir rightiy d!=r'osed of 
the preliminary questions raised as above, and we should not tecl jus- 
tified in disturbing the verdict after a trial upon the nierits. 

The judgment is affirmed. 



THE KAISERIN MARIA THERESA. 
(Circuit Court of Appeals, Second Circuit. November 7, 1906.)' 

No. 28. 

1. Collision — ScHooNBE Ovebtakex bt Steamship— Failuee to Exhibit 

Stern Lioht. 

A finding affirmed that a sehooner was in ffuilt for a collision with an 
overtaking steamship at nlglit Isecause of Ijer failure to f.xliiliit a vvhlte 
ligiit or f3are-up af^tpru. as required b.v article 10 of the Ii]t(<)-ii;itijuial Navi- 
gation Rules (Act Aug. 19, 18!,U c. 802, § 1, 2(1 Stat. 32(.i II:. S. Va.>i\i\). St 
lîKll, p. 2S(>61), on évidence wiiich shovved tbat while slie lind a turch, It 
was not In condition for use for lacli of oll, so that when its use was at- 
teiiiiited it quiclil/ biew out. 

LEd. Note. — Ovenalciug vessels, see note to The Rebeeca, GO 0. C. A. 234.] 

2. Same— Excessive Speed. 

A steain?hip is not required to niaintain a speed so low as to enable 
her to avoid collision with other vessels whlch are navigatlug without 
dispiaylng proper liglits. 

3. Same— Reaioval op Eookouts ekom Stations— DarT to Reduce Speed. 

A steamship, navigatiiig the Atlantic on a dark bat clear niglit, which* 
was obligea by tbe coldness of the weiitlier and the freczing of the sr>ra5 
to reniove the lookouts from thelr proper places forwiivd to the bridge, 
but which kept a good lookout from there. cannot be helil in fiiult for a 
collision with a sehooner whlch she overtook. and which exlilbited no 
stern light, becanse she did not reduce her speed so as to enable lier to 
avoid the collision after comhig near enough to uiake out the sehooner. 

Appeal from the pistrict Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, which held both vessels in 
fault for a collision between the sehooner Pavia and the S. S. Kaiserin 
Maria Theresa. The collision took place about 4:30 a. m., January 
4, 1901, on the Atlantic Océan, about two days' journey from the port 
of New York, both vessels were westward bound, the steamer over- 
taking the sehooner. 

E. E. Blodgett, for libelants. 

Jos. Larocque, Jr., for claimant. 

For opinion below, see 125 Fed. 145. 

Before LACOMBE, TOWNSE^D, and COXE, Circuit Judges. 
14'J F.— 7 
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LACOMBE, Circuit Judge. It is conceded that the scliooner did 
not show from her stern the fixed white light, required bv article 10, 
International Ruies (Act Aug. 19, 1890, c. 803, § 1, 26 Stat. 320 fU. 
S. Comp. St. 1901, p. 2866]), but her contention is that she showcd 
a flare-up light, which the article permits as an alternative when no 
fixed light is carried. The District Judge found that she "failed to 
properly exhibit a flâre-up light She had a torch aboard, but it was 
not in a condition to use for lack of oil, so that when it was lighted 
and attempts made on two occasions to exhibit it to the steamship it 
quickly went out, and, in efFect, she exhibited no light astem." 

The évidence fully sustains this finding. There were four persons 
on the bridge of the steamer, an experienced seaman stationed at each 
end (port and starboard) and the navigating and watch officers (first 
and fourth ofiicers) respectively, on the port and starboard sides. None 
of them, although they were keeping a careful lookout ahead, saw 
any light on the schooner, the first indication of her proximity being 
the looming up through the darkness of her masts about half a point 
on the starboard bow, a short distance ahead. Of the weight to be 
given to such testimonv we bave written on former occasions. Sewal! 
V. La Champagne (D. C.) 53 Fed. 398; Gurnev v. The John H. 
Starin, 122 Fed. 236, 58 C. C. A. 600 ; The Helen G. Moseley, 63 C. 
C. A. 144, ]28 Fed. 402. The évidence from the schooner is un- 
persuasive. She carried an eight-wick torch, but the single sailor- 
man who was on watch did not know where it was kept, and after 
sighting the steamer had to go forward to inquire for it, then back to 
the cabin to get it, then forward again to hâve it lit in the sheltered 
forecastle ; there was a very heavy blow — almost a gale. An effort to 
light it with matches failed, so it was thrust into the stove to secure 
ignition. When lit the watch carried it to a raised place amidships, 
and waved it above his head ; it went out, and he returned to the fore- 
castle. Those below then poured some oil from a can into a pail and 
thrust the torch into it, apparently expecting that the wicks would 
absorb enough oil to burn. It was again lit in the stove, again given 
to the watch, and when he waved it, it again went out. While those 
in the forecastle were trying to light it the third time, the collision 
took place. How long on each occasion the torch remained lighted is 
not certain, apparently the vv'ind blew it out and the probabilities are 
that its illumination was but momentary. There was a heavy sea run- 
ning, and it is not surprising that such a brief display was not ob- 
served by those on the steamer. The term "flare-up light" is not de- 
fined in the articles, but since it is provided as the alternative for a 
fixed white light at the level of the side-lights, it certainly must be 
one kept where it will be at hand and in proper condition when want- 
ed, and which will not blow out in a high vi'ind, but will burn with 
such continuity as to give fair warning to the approaching vessel. We 
are clearly of the opinion that the schooner was in fault for failing to 
exhibit such a light. 

The steamer was charged with fault in not having a proper lookout, 
bccause there was no one stationed at the steia or in the crow's nest. 
Of this cl'iarge the District Judge says; 
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"The testimony shows that the coldness of the weather had caused the 
spray, which flew aboard the steamship, to freeze on the forward part of the 
vessel including the foremast, so that the renioval of the lookouts to the 
bridge was justifïed by the cireumstances." 

In this conclusion we concur. 

The steamer was also chargée! with fault because she was going at 
full speed, 15 to 17 miles an hour. Of this charge the District Judge 
says : 

'"If the st«amshi|) liad beeii proceeding at a slower rate of speed, the colli- 
sion eould doubtless hâve been avoided by the reversai of her engines. The 
removal of the lookouts from the best positions for seeiiig aliead imposed a duty 
upon the steamsliip to slaclien her speed, so that she would be under com- 
mand and could reverse in time to avoid a collision with a sailing vessel ahead 
of her, which could be seen withoiit a light exhibited astera. Pull speed under 
the cireumstances was iuconsistent with the duty of the steamship to stop if 
there should be danger, and there was danger hère which doubtless could hâve 
been seen in time to avoid it if the looliouts had not been removed from their 
proper stations. Tlieir removal neeessitated tlie précaution of reducing speed. 
The Java, 14 Blatchf. 524, Fed. Cas. No. 7,2,33." 

In the Java, it was found that the sailing vessel had her régulation 
lights set and burning; besides the heavy head sea, there were occa- 
sional showers and some mist and the view of lookouts from the bridge 
was interfered with by a fore trysail. 

We are unable to concur in this conclusion of the District Judge be- 
cause it requires the steamer to maintain a speed so low as to avoid 
collision with other vessels which may be navigating without display- 
ing lights. This, we think, lays a burden upon navigating vessels 
not warranted by the rules or by authority. The case of the Sarmatian 
is closely parallel. She was proceeding at her usual speed in the open 
sea. The night was dark, but lights when displayed could easily be 
seen ; she had a full watch on deck attending to her duties. The Cir- 
cuit Court held, affirming the District Court : 

"She was not bound to slaeken her sjjced until there was apparent danger 
IThe Scotla, 14 Wall. 170, 20 L. Ed. 822J, and she had the right to act on the 
belief that every vessel she approached would give such notice as tlie local 
usages of the place, or the gênerai rules of the sea reciuired. * * * Under 
thèse cireumstances she might keep up her usual speed till sometbing oc- 
curred to make it improper. Had the schooner performed this duty this speed 
would not hâve involved auy loss to her.' Kennedv v. The Sarmatian. (C. C.) 
2 Fed. 911. 

We know of no authority qualifying this décision, which commends 
itself to us as sound and reasonable. 

In the case at bar the night was dark and cloudy, but there was no 
fog, mist, falling snow or rain, heavy or light. and lights could be seen 
for miles. The watch on the schooner saw the steamer's lights 30 min- 
utes before she struck — at least five miles away. The less powerful 
lights of a sailing vessel carried nearer the surface of the water could 
undoubtedly be seen by those on the bridge at least more than a mile 
away ; the navigators of the steamer estimate they could hâve seen them 
from two and a half to five miles off, but if apprised of the schooner's 
présence when a mile away, there would hâve been no difficulty in 
avoiding her. They saw her in fact, her mast and hull, when she was 
one-half to one-c[tiarter mile away. There was vi'ater coniing over the 
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bows — "just spit water — ^just spray" over the starboard bow, tbe wind 
being about three points on the starboard bow ; no danger to any one 
gQ'ng forward on the deck. With the thermometer far below the 
freezing point, however, a lookout stationed where that spray would 
lash him would soon hâve been out of commission, the spray freezing 
on him as it fell, but the évidence does not warrant the conclusion that 
the spray rose so continuously and in such volume as to obscure the 
view of those on the bridge looking forward to pick up the lights 
which they were entitled to assume would be found on* ail vessels 
navigating in their vicinity. Between the bridge and the bows rose 
the mast on which the crow's nest was located, but with a lookout at 
each end of the bridge and two watch officers between on either side 
it could not hâve interfered with the outlook. Undoubtedly a lookout 
in the crow's nest which is a little forward of the bridge and 10 feet 
higher could bave seen a ship's light further off than coulfl those on the 
bridge; whether he could hâve seen a dark object, not visible at a 
distance on the horizon line, any sooner, is doubtful. There was noth- 
ing to interfère with maintaining a lookout there. He was withdrawn 
because the ladder was so coated with ice as to make the place in- 
accessible. But that is not material. If the conditions were such that 
those on the bridge could hâve seen such Hght so long before any risk 
of collision as to enable the steamer easily to avoid the other vessel 
either by change of course or by stopping and reversing we do not see 
how under the rules of navigation she can be held in fault for exces- 
sive speed. 

The decree is reversed, with costs and cause remanded, with in- 
structions to decree in accordance with this opinion. 



eiEGBRT V. GANDOLFI et al. 

(Circuit Court of Appeals, Second Circuit. December 4, 1006. On Re- 
liearing, January 7, 1907.) 

No. 34, 

1. Teade-Marks— Geogbaphicai, Names— Angostitea Bittees. 

Comi)lainants adopted the name "Angostura" as tlie name of bitters 
originally manufactured by tliein in tlie town of that name in Venezuela, 
and continuously used the same thereafter, though the name of the town 
was subsequently changed. Complainants' bitters became widely and 
favorabiy known under such name. Held, that complainants were en- 
titled to protection in the use of the name as agalnst persons using it 
to create dishonest compétition, though complainants could not obtain 
a monopoly in the use of the word as a trade-mark. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §i 78-82. 

Use of geographical names, see notes to Hoyt r. J. T. Lovett Co., 17 C. C. 
A. 657 ; Illinois Watch-Case Co. v. Elgin Nat. Watch Co., 35 C. C. A. 242.] 

2. Same — Unfaib Competïtion— Imitation or Packages. 

Where défendants Imitated both the name and bottles in which com- 
plainants' "Angostura" bitters were sold, the labels belng slmilar, ex- 
cept that they disclosed the fact that défendants' bitters were made 
In Baltimoret ild^ iuijtead of Fort of Spuiu, iji ïrinidad, where cum- 
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plninants' bltters were made, défendants were gullty of unfalr com- 
pétition. 

[Ed. Note. — For cases In point, gee Cent Ertg. vol. 46, Trade-Marks and 
Trade-Names, i 83.J 
8. Bame— RioHT TO Pkotection— Fbaudulent Représentation. 

C(j!iiplainants mauufactured and Bold "Angostura" bitters under rep- 
résentations tliat it eousisted of a mixture ot certain bitter, aromatlc, 
and carminative substances, togetber witb alcobol added as a preservatlve 
solvent, and tbat tbe bitters did not contain any "Intoxieating In- 
grédients." An advertising circular contained certilicates of physiL-iaiis_ 
and customers, representing that the bitters were a valuable remedy for 
nearly ail ills, and wben mixed with water, béer, wine, and spirits, 
niado a "splendid drinli," and also that tbe bitters were free from dan- 
gerous ingi-edients and migbt be used by invallds, adults, and chil- 
dren to advantage. Held, tbat the statement that the bitters contained 
no intoxieating Ingrédients should be construed as referrlng to the herbs 
and simples of whieh It was composed, and tbat sucb représentations 
were not so false and frauduient as t» deprive complalnants of relief 
In a suit to enjoin unlawful compétition. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 46, Trade-JIarks and 
Trade-Names, § 94.] 

Appeal from the Circuit Court of the United States for the Southern 
Oistrict of New York. 

For opinion below, see 139 Fed. 917. 

Arthur Furber and Robert C. Morris (WilHam M. Copeland, of 
counsel), for appellant. 

J. B. Leavitt, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALIvACE, Circuit Judge. Notwithstanding the voluminous rec- 
ord and the elaborate briefs by vvhich the controversy between the 
parties has been presented, the controlling questions of fact and law 
are few and simple, and permit the case to be briefly disposed of. 

The action was brought by the .'^ons and successors in business of 
Dr. J. G. Siegert, who was the original manufacturer of an aromatic 
bitters which became known as "Angostura Bitters," to restrain the 
défendants from selling a préparation rnade by C. W. Abbott, and put 
upon the market under the same name, in bottles and wrappings in 
imitation of those previously adopted by the Siegerts. The action 
was defended by Abbott, and may be treated as though it had been 
brought against him. The court below dismissed the bill of complaint 
upon the grounds that the Siegerts never acquired any right to use 
the name as a trade-name or trade-mark, that they had been guilty of 
frauduient misrepresentations in offering their préparation to the pub- 
lic, and that Abbott had not committed any acts of unfair compétition. 

It appears that Dr. Siegert, a physician and surgeon, compounded 
and commenced the manufacture and sale of his bitters some years 
prior to 1846 at Angostura, a seaport town of Venezuela. In 1846 
the name of the town was officially changed from "Angostura" to that 
of "Cuidad Bolivar." Nevertheless, the former name also survived, 
and the town has ever since been commercially designated to some 
extent by the original name. The bitters were originally sold under 
the name of "Dr. Siegert's Aromatic Bitters." In 1853 they began 
to command an extensive sale in foreign countries, and were common- 
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ly styled by dealers as "Angostura Bitters," doubtless because thev 
originated at Angostura. By 1868 the name "Angostura Bitters" had 
corne to signify in ail parts of the world the bitters which had been 
and were then prepared and sold by Dr. Siegert and his son ; and the 
name had been adopted by the Siegerts as one of the trade-names for 
their article. Between 1868 and 1872 it was used by them in their 
circulars to the trade and their advertisements to the public. In 1872 
it was registered in the Patent Oiifice under the law then in force by 
their agent for this country as a trade-mark for their bitters; and 
about this time it was used upon the labels of their bottles as the promi- 
nent trade-name of their bitters. In the meantime there had been 
some sporadic instances of imitation by others, but what had become 
Icnown the world over as "Angostura Bitters" were the bitters of the 
Siegerts. In 1870 Dr. Siegert died. In 1872 another of his sons was 
taken into the firm, and in 1875 the firm nioved their factory from 
Cuidad Bolivar to Port of Spain, in the Island of Trinidad. 

Abbott, who as has been said is the real défendant, claims to dérive 
his right to use the name, which had thus been adopted as the trade- 
name of the Siegerts, through the firm of Maynard & Co., who in the 
fall of 1872 began making bitters and putting them on the market un- 
der the name of "Angostura Aromatic Bitters." This firm put up their 
bitters in bottles of the same size and shape of the Siegerts' bottles. 
sometimes using second-hand Siegert bottles ; and they wrapped the 
bottles in labels which were obviously designed to imitate the Siegert 
labels in their conspicuous features. In 1877 Abbott registered the 
name "Aromatic Angostura Bitters" as a trade-mark for the bitters. 
Subsequently in putting them on the market he dropped the word 
"Aromatic," and has since in his labels, circulars, and advertisements 
styled them "Angostura Bitters." Neither Maynard & Co. nor Abbott 
hâve ever directly represented that their bitters were the Siegert prépa- 
ration, and they hâve always stated in their labels and advertisements 
that their bitters were manufactured by themselves at Baltimore. 
Nevertheless, we are satisfied that they used the name and simulated 
the Siegerts' bottles and labels to confuse the identity of their bitters 
with those of the Siegerts' préparation, and to lead the public to be- 
lieve that in buying theirs they would be buying those originally made 
and sold by the Siegerts. In order to justify the use of the word 
"Angostura," they employed as one of the ingrédients of their bitters 
a trifling infusion of Angostura bark. 

The case is essentially in its facts like one which was considered 
by the Circuit Court of Appeals of the Seventh Circuit in Bauer & 
Co. V. Siegert, 120 Fed. 81, 56 C. C. A. 487, which was a bill in equity 
by the Siegerts to enjoin Bauer & Co. from unfair compétition in using 
the word "Angostura," and from simulating their labels and the dress 
upon the bottles, and in which it was contended that the word "Angos- 
tura" could not he the subject of a trade-mark or a trade-name. But 
the court sustained the bill, and enjoined the acts complained of. 

Undoubtedly the Siegerts did not, and could not, acquire such a 
monopoly in a geographical name as a trade-mark or trade-name as 
would entitle them to prevent others from using it under any circum- 
stances. But it is sufficient to entitle them to relief that the}- used 
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the name lawfully to designate tlieir product nntil it bccame known 
to the trade by that désignation, that by doing so they acquired a trade 
which was valuable to theni, and that tlieir business is being injured 
by acts of the défendants which create a dishonest compétition by lead- 
ing the public to believe that Abbott's bitters are the original bitters. 
This has long been the law in this circuit (Anheuser-Busch fîrewing 
-Vssociation v. Piza [C. C] 23 Blatch. rMT), 24 Fed. 149), and has aî- 
ways been adhered to in this court. When the name of a ])lace or a 
locality has been so long applied as a descriptive désignation of the 
product of some manufacturer there that it has acquired a secondary 
meaning, and has corne to be generally recognized in trade as signify- 
ing bis particular product, it beconies so far bis propcrty that a busi- 
ness rival cannot appropriate and use it to induce purchascrs to buy 
a product made elsewhere, or even made at the same place. This 
proposition is so well settled that anv citation of autliorities would be 
superfluous, but the case of French Republic v. Saratoga Vichy Spring 
Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 247, may pro'perly be 
referred to. The syllabus in that case is as follows : 

"Geograpliic naines ol'tcn îioqniro a Kecoiulury si<i;nific;itioii iiulicative not 
ouly of the place of niMiiufactnre but of tlie u;iiiie of the inamifaetiuTV or 
]iro(lucer, and the excelleDce of the tliini; niauufactured oi' ])ro(liii-e(l, whicli 
euubles the nianiifactiirer or owner to iissci't iin iwcUisive rif;ht to suoli 
name as against every one not doni:; business withiu the sanic lîeosraphii'al 
luuits; and even as against theni. if the lianie be iised fi'an(hil('ntly for the 
jiurpose of niii^leadhig buyers as to the actual orishi of th(; thhij; prodiieed 
or pahiihig off the productions of one person as those of another." 

If the geographical name has become a secondary désignation in- 
dicative of the product of the particular manufacturer, it is as much 
cntitled to protection as any arbitrary or fancy name wliich he might 
liave selected; and the circumstance that the manufacturer may Itave 
removed his place of business, and is making bis product in some other 
place, is of no more conséquence than it would be if he had adopted 
the fancy name. 

The court below was impresscd that the Siegerts had been guilty of 
fraud in misrepresenting the therapeutic qualifies of their bitters, and 
especially in falsely representing that they were free from ail intoxicat- 
ing ingrédients. We cannot assent to thèse conclusions. The mis- 
statements referred to are mainly contained in certain certifîcates of 
physicians and chemists embodied in an advertising circular issued 
by the Siegerts. Some of thèse certificates depict the bitters as a 
valuable remedy for nearly ail the ills that f^esh is heir to; but the 
extravagance of their laudations is sufficient to deprive them of any 
weight in the minds of those who read the more careful statements in 
the certificates which accompany them. Représentations that the bit- 
ters when mixed with water, béer, wine, and spirits make a "splendid 
drink," that they are free from admixtiire with the dangerous ingrédi- 
ents "so commonly présent in what are termed 'pick-me-ups,' " and 
are a useful, hygienic liqueur "that may be used by invalids and those 
in good health, by adults and children. with equal advantage," are hard- 
ly a sufiilcient basis for a charge of frau(l. Médical experts hâve 
testified to the substantial truth of the statements; and it is not un- 
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reasonable to suppose that the Siegerts themselves came to belicve 
that their own production which had acquired an unexampled populari- 
ty in ail parts of the world was as remarkable in its curative proper- 
ties as some of the chemists and physicians certified. The statement 
that the bitters did not contam "any intoxicating ingrédients" evidently 
refers to the herbs and simples of which it was composed, as the ac- 
companying statement is : 

"Tliey consist of a mixture of eprtain bittor. aromntic and carminative 
substances, together with alcohol, added as a prescrvritive and solvent." 

The défense of unclean hands comes with ill grâce from a rival 
manufacturer who advertises bis article in equall\ glowing and ex- 
aggerated terms, stating among other things that his bitters are "uii- 
equaled as a cure for liver complaint, dyspepsia, fever and ague, bilious, 
intermittent and rémittent fevers," and "a sure remedy against Asiatic 
choiera and yellow fever." 

Upon the whole case we are of the opinion that the complainants 
were entitled to an injunction restraining the défendants from using 
the word "Angostura," and from imitating complainants' labels and 
the dress upon their bottles, and to an accounting. 

The dccree is therefore reversed, with costs, and with instructions 
to the court below to decree conformably with this opinion. 
On Motion for liebearing. 

PER CURIAM. In view of tbe fact tliat tlie opinion cxpressly States UiaL 
tbe tas'o is considered prociselj- as if it were bron^lit against Alil)ott, we seo 
no reasou for t'ie assuinptiou, wbicli is tho basis of tbis application by the 
nominal défendants, fliat tboy ave chargod with dishonorable conduct. 

The motion is denied. 



WILIJAIIS V. CHOCTAW, O. & G. R. CO. et al. 

(Circuit Court of Appcals, Sixtli Circuit. Deceniber û, lÛOO.) 

No. l..".:j.j. 

1. Tbial— Motion for Direction of Veiîdict. 

On a motion to direct a verdict, tbe court must take tlint view of the 
évidence inost favorable to the party again.'-'t wliom the direction is re- 
quested, who is entitled to the beneflt of ail fair and reasouable lu- 
leronces from the testimony. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 40, Trial, §§ 401, 402.] 

2. Hasteiî and Servant — Injury to Servant — Duty to Observe Deeects in 

ArPLIAKOES. 

A railroad employé, working oonstantly witli an enp:ine in the yards, 
may not close his eyes to obvions and dangerons conditions or defects 
therein, and recover for an injury resulting therefrom ; but, if an ac- 
cident oecnrs, and lie pleads ignorance, he must show that his ignorance 
was not ouly actual, but excusable. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and 
Servant, §§ 710, 712, 718.] 

3. Same — Action for Injuey— Conteibutory Négligence. 

Plaintifl" was foreman of a switching crow, working with an engine 
in railroad yard.s, and had used the same engine for a month, wheu he 
slipped from tbe footboard at the rear of tUe tendcr, at night, and was 
injurod. It appeared that the footboard was del'ective, in that it sloijcd 
downward, and was also icy tbat niglit by reason of tbe leaiving of the 
tauli. Such defects had existed for some time, and plaintift had worked 



WILLIAMS V. CHOCTAW, O. & G. R. CO. 105 

■with the ensine evM-y day, and had ridden on the footboard. The engiiie 
was backing, making the position one of danger, and plaintiff was not 
compellfHl to occupy it at tlie time, but took it for greator convenience. 
Hcld, that be was cbargeable with knowledge of tlie defects wliieh àe 
ougUt to havt' po.ssesseU iii ilic exerciso oi uriiiiiai-y Ciirc aiul obsi^rvutioii, 
and was guilty of contributory uegligouce which pretluded him from re- 
coivei'ing l'or the injury. 

[Ed. Note. — For cuses in ijoint, see Cent. Dig. vol. 34, Master and 
Servant, § 718.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

E. G. Bell, for plaintiff in error. 

E. E. Wrig-ht, for défendants in error. 

Eefore EURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by Williams, 
the plaintiff below, against the défendant railroad companies, to re- 
cover damages for injuries received in the yards at Memphis, Tenn., 
while employed as foreman of a switch engine and crew. At the time 
of the accident Williams was on the rear end of the tender. The train 
was backing, so he was in front of it. Attached to the rear of the 
tender was a footboard. The night was cold and freezing. He de- 
sired to get off the train to deliver some bills and to see that a switch 
was ail right. As he went to get off', his foot slipped on the footboard 
and he fell under the train, losing one leg and having the other badly 
mangled. He elaimed in his pétition that the footboard and the tank 
above it were defective; the footboard because the L-shaped irons 
which supported it at the rear of the tank, were bent inward, giving 
it a dangerous slope, and the tank because it leaked, allowing the water 
to trickle dow.'n on to the footboard, where it froze, creating an icy, 
slippery surface. Williams elaimed he was not aware of the condition 
of the footboard, and, relying upon the companies having used ordina- 
ry care in providing a reasonably safe place and appliances for his use, 
stepped upon it, whcn the accident resulted without his fault. The 
court below directed a verdict for the défendants on the ground either 
that Williams knew or ought to hâve known of the condition of the 
footboard, and assumed the risk of using it, or was guilty of contributo- 
ry négligence in using it under the circumstances, or both. 

The rule is well settled that, where a motion is made to direct a 
verdict, the court must take that view of tlie évidence most favorable 
to the party against whom the direction is requested. In this case, 
Williams was entitled to receive the bcnefit of ail fair and reasonable 
inferences from the testimonv. Railwav Co. v. Eowerv, 20 C. C. A. 
596, 7T Fed. 463; Mason v. Yockev, 43 C. C. A. 228, 'l03 Fed. 26-5; 
Riley v. E. & N. R. R. Co., CG C. C' A. 598, 133 Fed. 904. It appears 
from the record that Williams was an experienced railroad man. He 
had been employed in the business for some 18 years, first as brake- 
man, and latterly as foreman of the switch engine and crew. As 
foreman he had charge of the switch engine and crew. The tender, 
with its appurtenances, was deemed a part of the switch engine. It 
was the duty of the engineer to inspect the engine each day when he 
took it out, reporting any defects, and it was also the duty of Williams to 
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report any defects he might observe, either in the engine or the cars ; 
but he was not obliged to inspect either. This engine had been in 
use in and about Memphis for about a month, and Williams had charge 
of it and the crew during that time. The accident occurred on the 
2vth of December. For two or three days bcfore that date it had 
been raining, and on that date it turned cold, and in the afternoon 
began to freeze. The engincer, who had been in charge of the engine 
from the time it reached Memphis, testified that he had observed the 
slope in the fcotboard and the leak in the tender from the first, but 
did not report them, because he did not think they were dangerous. 
One of the brakemen. whose station was at the rear of the tender, 
testified that he had observed the slope and leak, and that an experi- 
enced nian could tell, from stepping on the fcotboard, that it was slop- 
ing. Williams stated he had not been on the footboard the day of 
the accident prior to its occurrence, or for several days before, be- 
cause it was raining and he rode in the cab. lie admitted having been 
near the footboard on numerous occasions, and did not deny having 
been on it prior to the day of the accident, but testified he was not 
aware of the existence of the slope or the leak. He conceded it would 
hâve been his duty to report thèse defects if he had observed them, 
but contended it v/as the duty of the engineer both to inspect and to 
report, and, since the engineer did not report them, he insisted he had 
a right to rely upon the footboard being in a reasonably safe condition. 

Conceding that the primary duty of inspection rested upon the en- 
gineer as the représentative of the railroad companies, and that he 
should hâve reported thèse defects, so that the companies might hâve 
discharged their duty to use ordinary care to keep the footboard rea- 
sonably safe for the use of their employés, including Williams, never- 
theless it was the duty of Williams, as a servant engaged in a hazard- 
ous occupation, to employ his faculties, as reasonably prudent men do. 
to ascertain the condition of the machinery and appliances provided 
for his use. In the case of latent defects he may rely upon the in- 
•spection of the companies : but in the case of open and patent defects 
be must take steps to protect himself or be held to hâve assumed the 
risk. He may not close his eyes to obvions and dangerous conditions 
and expect to recover in case of accident. If accident comes, and he 
pleads ignorance, he must show his ignorance was not onlv actml but 
excusable. Cunnindiam v. C, M. & St. P. Ry. (C. C.) 17 Fed. 883; 
Détroit Crude Oil Co. v. Grable, 36 C. C. A. 94, 94 Fed. 73 ; Reed 
V. Stockmever, 20 C. C. A. 381, 74 Fed. 180; McCain v. C, B. & Q. 
R. R. Co., 23 C. C. A. 99, 76 Fed. 125 ; Tuttle v. Milwaukee Ry. Co., 
123 U. S. 189, 7 Sup. et. 1166. 30 L. Ed. 1114 ; Washington & George- 
town R. R. Co. V. McDadc. 135 U. S. 551. 570, 10 Sup. Ct. 1044, 34 
L. Ed. 835 ; Southern Pac. R. R. Co. v. Selcy, 152 U. S. 145, 14 Sup. 
Ct. 530, 38 L. Ed. 391. 

In the présent case, the question is, not whethcr Williams actually 
knew of the slope and leak. but whether, in the proper and prudent 
use of his opportunities for observation, he coidd and should bave 
known of them. Giving Williams the benefit of ail he claims from 
the testimony, still the question recurs whether. if he had used his eyes 
when near the footboard and tank, and his sensé of fceling when on 
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the footboard, would he not hâve known, would not any ordinarily 
prudent man, under the circumstances, hâve known, that the foot- 
board sloped and the tank leaked? We are unable, after carcful con- 
sidération, to satisfy ourselves that this question can rightly be an- 
swered other than in the affirmative. Conceding the skjpe and leak 
were defects which causée! the accident, and that Wihiams did not 
know of their odstence, we are forced to the conchision that any 
person of crdinary prudence, exercisim; reasonable care in the employ- 
ment of the opportunities for knowledge open to WilHams, woukl bave 
discovered them under the circumstances of this case. The knowledge 
that he thus ought to hâve acquired by the proper and prudent use 
of his faculties the law imputes to him, and he luust be taken to hâve 
assumed the risk resulting from the use of thèse détective apphances. 
WilHams had charge of this switch engine for about a mcnth. He 
vvas near this footboard and tank every day during that time. He 
was certainly on the footboard before the day of the accident. In the 
case of Mason v. Yockey, 43 C. C. A. 228, 103 Fed. 205, where a fire- 
man, stepping on the iron apron between the engine and tender, which 
had become icy from water escaping from the tender through a de- 
fective valve, had slipped and fallen from the engine, receiving serious 
injuries, the action of the court below in permitting the case to go to 
the jury was sustained on the ground that the fireman had not been 
at work on the engine before during that winter, that he got on it at 
break of day on a cold winter morning, and was kcpt constantly em- 
ployed up to the time of the accident in the discharge of his duties as 
fireman, being required to fire every tvvo or three minutes. It will be 
observed that, when the defect became discoverable, the engine was 
ont on the road, and the question presented to the fireman of assuming 
the risk of such a defect. when the alternative was to abandon the 
engine and train, was quite différent from that presented where the 
engine is in the yard of the railroad coni]jany. Still we consider this 
a very close décision. Of a similar character is that in the case of 
Le Duc v. N. P. R. R. Co., 92 Minn. 287, 100 N. W. 108, in which 
the plaintiff's intestate, a switchman, fell from a defcctive footboard 
at the rear of the tender of a switch engine, and was run over and 
killed. It appeared that his duty recjuired him to use the footboard, 
and that he had never been on it before. 

Taking another view : The footboard on the rear of a tender, used 
when the engine is backing, occupies the same relative position that 
the pilot of an engine does to the train when it is moving forward. 
It is a place of danger, not to be used unnecessarily. Railroad Co. 
V. Jones, 95 U. S. 439, 24 L. Ed. 506 ; Kresanowski v. N. P. R. R. 
Co. (C. C.) 18 Fed. 229; Kane v. Erie R. R. Co. (C. C. A.) 142 
Fed. 683. An experienced employé, called upon to use it, would natur- 
ally, in the exercise of ordinary care, take steps to ascertain its condi- 
tion, and the nature of the foothold it would afford in alighting from 
the train, before intrusting himself to it. This would be especially 
true after dark, on a rough track, in freezing weather, with the chance 
of ice on the footboard. In the présent case, the testimony shows it 
was not necessary for Williams to use this footboard in front of the 
moving train in order to get off. He had been riding in the cab. He 
might hâve donc so that night. No reason for the change was given. 
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If, as he claims, he did not know the condition of tlie footboard, then 
îie unnecessarily chose a place certainly ot dang'cr, and possibly ot un- 
usual danger, when one of safety was open to him. In doing this we 
think he acted negligently. 
The judgment is affirmed. 



WABASII R. CO. V. KIïHCART. 

(Ch'cuit Court of Appeals, Eighth Circuit. Kovember 21, lOOG.) 

Ko. 2,357. 

1. Master and Servant — Injuries to Servant — Brakeman — Pétition — Allé- 

gations OF \EQLUiENCE. 

In an action for injuries, plaintiff, a bralccman, alleged that in com- 
plying with tlie orders of his superior lie was compelled, by reason of a 
détective coupling rod, to step betweeu tbe cars in order to uncouple tliem, 
and vi'liile doing so iiis foot was caiight in an open unblocl;ed frog in tlie 
track ; tliat tbe injury was occasionod because of the négligent and care- 
less construction of defendaiit's traclv in failing to properly block the 
frog, and tliat the accident was solcly caupcd by reason of defendaut's 
négligence in failing to properly construct and niaiutain its track at the 
point of the accident. lîeld, that the pétition w.'is insufficient to raise au 
issue of négligence in maintaining a détective coupling appliance. 

2. Samk— Négligence — IJnblocked Frogs. 

Where, In an action for injuries to a brakeman by bis foot becoming 
caught in an unbiocked frog, tliere was uiidisputed proof that on sonie 
of the railroad Systems in the state and elsewhere it was customary to 
leave frogs unbiocked. and on otbers to block theiu. and the frogs on sonie 
parts of defendaut's lines were bloclïcd and on others not, and also that 
tbere Vi'as a fair différence of opinion among jiractical railroad nien as to 
which was the safer practice, defendaut's failure to block the frog in ques- 
tion did not constitute actionnble négligence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 31, Master and. Serv- 
ant, § 221.] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

James P. Hewitt (Geo. S. Grover and Carr, Hewitt, Parl<er & 
Wright, on the brief), for plaintilï in error. 

Haîloran & Starkey and Thomas A. Cheshire, for défendant in 
error. 

Eefore SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Kithcart recovered a judgment against 
the railroad company for personal injuries sustained in the state of 
lowa while in its service and in the performance of his duties as a 
brakeman. The averments of négligence in his pétition are contained 
in the following paragraphs : 

"That in complying with the said orders of his said superior offlcer, lie was 
compelled, by reason of a defective coupling rod, to step betweeu the cars 
in oi'der to uncouple the sanie, and while between tbe said cars, in tbe act of 
uncoupling the same, his foot was caugiit and held fast in au open or uu- 
bloclced trfg or guard rail in and ou the traclv of the défendant company. 

"That said accident and injury was oceasioned the plaintilï because of the 
négligent and careless construction by tlie détendant company of its track, 
in t:'.iling to projierly blocl; tlic said fi-og or irnard rail of the switch, located 
at the point and place of the happening of said accident. 
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"That said accident occurred solely by reason of the carelessness' and nég- 
ligence of the défendant eompany, as stated above, in failing to properly con- 
struct and niaintain its said track at sald point of said accident, and the plain- 
tiff was wholly free from contributiug in any degree whatever to the same 
by reason of any négligent or careless acts upon his part." 

At the conclusion of the évidence the court denied a request of 
the railroad eompany for a directed verdict in its favor, and also 
refused to give an instruction that there could be no recovery because 
of a defective coupling rod as a ground of négligence. On the con- 
trary, the court instructed the jury that there were two charges of 
négligence in the pétition, upon either of which a recovery might be 
had if the évidence warranted it — first, a defective coupling appliance, 
and, second, a failure to block the frog. In this the court erred. The 
pétition does not charge the defective condition of the coupling ap- 
pliance as a substantive ground of négligence, l'he first of the 
paragraphs quoted from the pétition is not an assertion of négligence 
on the part of the eompany. It merely sets forth a reason why the 
plaintifï went betvveen the moving cars, and its purpose was to re- 
lieve him from the charge of contributorv négligence. Morris v. 
Railway, 47 C. C. A, 661, 108 Fed. 747. This' is manifest, because 
there is nothing more in the averment than a bare statement that a 
coupling rod was defective. It is not averred that the eompany was 
in any wise négligent in respect thereof, and for aught that appears 
the eompany may hâve becn most diligent in the performance of its 
duties of inspection and maintenance. The purpose of the pleader not 
to rely upon the defect except as mère inducement to plaintifï's 
action in going betvv'een the cars is further shown by his failure to aver 
either that the cars were employed in Interstate commerce, so that the 
act of Congress in respect of safety appliances would apply, or that 
they were employed in commerce within the state, so that a statute of 
lowa upon the same subject could be invoked. Moreover, the évidence 
received during the trial went no further than to show the bare fact 
that the safety appliances were defective. The other paragraphs of the 
pétition afford further proof, if any is needed, that the pîaintiff rcsted 
his case solely upon a charge of négligence in respect of the condition 
of the track. In the second of those quoted he directly charges that 
the accident and the injury were occasioned because of the failure to 
properly block the frog or guard rai! of the switch, and in the third he 
says that the accident occurred solely by reason of nc^^i^'ence in 
failing to properly construct and maintain its track at the point of the 
accident. Counsel endeavor to esca]3e from this obvious concaision by 
claiming that such averments were mère "opinions and conclusions 
of law," and should therefore be wdiolly disrcgarded. Were this 
true (though manifestly it is not), the pîaintiff would hâve a pétition 
stripped of every averment of négligence on the part of the défendant, 
and his right of recovery would be rested upon inadmissible inferences 
and presumptions. 

As to the failure of the railroad eompany to block the frog at the 
switch where the pîaintiff was injured : Without recapitukiting the 
testimony of the Vk'itnesses, it is sufficient to say that there was un- 
disputed proof that on some of the railroad Systems in lowa and else- 
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where it was the custom to leave frogs unblocked, and on others 
it was the custom to block them. The frogs on some parts of thc 
defendant's Unes of road were blocked, and on others not blocked. 
The particular frog in which plaintiff's foot was caught had never 
been blocked. The évidence also showed that there was a fair dif- 
férence of opinion aniong practical railroad men as to which was the 
safer practice. The case was therefore brought fully within the rule 
announced by the Suprême Court and bv this court in Southern Pacific 
R. Co. V. Seley, 152 U. S. 145. 14 Sup. Ct. 530. .38 L. Ed. 391 ; Morris v. 
Railway, 47 C. C. A. 661, 108 Fed. 747 ; Kilpatrick v. Railroad, 57 
C. C. A. 255, 121 Fed. 1], affirmed by the Suprême Court in 195 U. 
S. 624, 25 Sup. Ct. 789, 49 L. Ed. 349; Gilbert v. Railway, 63 C. C. 
A. 27, 128 Fed. 529. 

When such a diversity of theory and practice in the construction 
and maintenance of railroads reasonably exists, a company confront- 
ed by the problem is at liberty to adopt that course which, in the judg- 
ment of its officers, is least productive of danger to ail whose safety 
is to be considered, and its sélection of plan or method is not at the 
risk of being held guilty of négligence. In the Kilpatrick Case the 
pétition charged that the railway company negligently allowed the 
coupling appliances on the cars to become defective and out of re- 
pairs ; that because thereof the plaintiff's husband, a brakeman, had to 
go between the moving cars to uncouple them ; that while doing so, 
and in the exercise of due care, his foot was caught in the unblocked 
.space between a guard rail and a main rail of the track, and he was so 
injured that death ensued ; that the unblocked space was dangerous, 
and the company was négligent in so maintaining it. At the trial, 
however, the plaintiff's attorneys stipulated that the failure to block 
the frog was the proximate cause of the injury, and that plaintifï 
would rely solely thereon, and not upon the other ground, namely, 
that the coupling appliances were out of repair. It will at once be 
perceived that this stipulation reduced the case to the position occupied 
by the one at bar. At the conclusion of the évidence in that case the 
trial court directed a verdict for the défendant upon the authority of 
Southern Pacific R. Co. v. Seley, supra. The judgment which followed 
was affirmed by the Court of Appeals in the Indian Territory (64 S. W. 
560), by this court, and finally by the Suprême Court, ail holding that 
the Seley Case was controlling. 

In Union Pacific R. Co. v. Tames, 6 C. C. A. 217. 56 Fed. 1001, af- 
firmed in 163 U. S. 485, 16 SÛp. Ct. 1109, 41 L. Ed. 236, relied on by 
plaintifl^, the principle announced in the Seley Case and in the cases 
which follow it was not invoked. The sole issue tried v.-as whether a 
particular frog was blocked or unblocked at tlie time cf the accident, 
and the trial court assumed in its charge to the jury that the un- 
blocked frog was an unsafe appliance, and constituted négligence in 
itself. No exception was taken to that feature of the charge, and its 
correctness was not reviewed by the appellate courts. 

The request of the Railroad Company for a directed verdict shouki 
therefore hâve been granted. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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In re SMITH & NIXON PIANO CO. 

{Circuit Court of Appeals, Eiglith Circuit. November 21, 1906.) 

No. 57. 

Bankeuptcy— Recovebt of Cost— Bailment os Sale. 

Pianos were shipped to a corporation deaiing in musical instruments, 
wliicli subsequeutiy became a banlcrupt, uuder a written contraet stating 
that they were furnished on mémorandum, aiso the priée of each liincl, 
and providing that tbe baniîrupt shouid "pay for every piano they seli, 
cash." When pianos were furnished under the contraet, invoices were 
sent containing a récital that the shipper sold the pianos descrilîed to the 
baniîrupt, and shortiy before banljruptey proceediugs were instituted the 
shipper wrote the baniîrupt, stating that, when tlie pianos were consigned, 
it was with the understanding that they shouid be settled for as sold 
and paid for in cash when sold, that the shipper insisted on a settle- 
ment, and that, if It was not convenient to send cash, the shipper wouid 
aceept paper secured by the collatéral, but "did not care for dead stocli." 
Held, that the transaction was a bailment, and not a sale ; and that the 
title to the unsold pianos never passed to the baniîrupt. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Western District of 
Missouri, in Bankruptcy. 

Elijah Robinson, for petitioner. 
Edwin A. Krauthoiï, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This pétition to revise présents a contro- 
versy over the ownership of six pianos. The piano company inter- 
vened in the bankruptcy proceedings and petitioned for their restora- 
tion, claiming that it had consigned them to the Martin-Vernon 
Music Company, the bankrupt, to be sold on commission. The trustée 
who had possession of the pianos asserted that the transaction was a 
sale, and that by virtue of the adjudication and his appointment and 
qualification he had succeeded to the bankrupt's title. A décision of 
the référée in favor of the trustée was affirmed by the District Court 
(132 Fed. 983). 

At the hearing below the facts were not disputed. There was no 
conflict in the évidence, which consisted of a contraet, two invoices, a 
letter, and some oral testimony. The testimony of the witnesses did 
not in any wise affect the légal import of the writings. The sole 
question was as to the character of the transaction between the piano 
company and the bankrupt— whether a bailment or a sale — and it 
turned whoUy upon the construction of the written instruments. The 
question was therefore one of law, and a pétition to revise is a proper 
method of bringing such a question to this court. 

The pertinent provisions of the contraet are as follows : 

"The Smith & Nixon Manufacturing [Piano] Company agrées to furnish to 
the Martin-Vernon Musle Company, of Kansas City, Mo. [the bankrupt], Smith 
,& Nixon and Ebersole pianos, on mémorandum, at foUowing priées : [then 
follows a schedule showing the styles of pianos and the respective priées.] 
The Martin-Vernon Music Company agrées to pay for every piano they sell, 
«ash, aud will reeeive for advertisiug purposes, on the above priées, a spécial 
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discount of S15.00 na the Ebersota Piano, and $25.00 on the Smith & Nixon 
Piano." 

There îs also a provision that the bankrupt should hâve full con- 
trol of certain designated territory and that the piano company should 
not give priées to any other dealer therein. When the pianos were 
furnished under this contract invoices were sent containing the words : 

"The Smith & Nixon Piano Company • • • Sold to the Martin- Vernon 
Music Company, Kansas City, Mo." 

About six months afterwards, and shortly before the commence- 
ment of the proceedings in bankruptcy, the piano company wrote 
to the bankrupt as follows: 

"When we conslgn the pianos to you, It was with understanding they would 
be settled for as sold and piiid for In cash, when sold, and that they would 
be moved with reasonable promptness. It Is now over four mos. siuce thèse 
goods were received. We mii,st insist upon a settleinent. If not conveuient 
to send cash, we wlU accept your pai)er secured by the collatéral, aud give 
you libéral time. We ar» willlng to heip you but do not care for dead stock." 

While the case is not free from doubt, a careful considération of 
the terms of the original contract has led us to the conclusion that 
the parties intended that no title should pass from the piano company, 
and that no debt should be created unless the pianos were sold by 
the bankrupt. At no place was the word "sale" or any term of 
similar import used. Tlie piano company was to "furnish pianos on 
mémorandum," an expression which is more appropriate to a bail- 
ment for sale than it is to a sale. On the other hand, the bankrupt 
agreed to "pay for every piano they sell, cash" ; and there was no pro- 
vision for payment in any other event or at any other time or in any 
other manner. The reasonable inference from this is that, if the 
bankrupt did not sell the pianos, it did not owe and was not to pay for 
them. The payment of a considération or the création of a debt 
for it is an essential élément of a sale ; but hère there was no payment 
at the dclivery of the pianos, nor did a debt arise either by ex- 
pressed provision or by implication. There was no présent or fixed 
obligation to pay either then or in the future. Nor can the promise of 
the bankrupt to pay a specified amount for every piano it sold be 
turned into a promise to pay within a reasonable time or earlier 
if sale is made. This peculiar phraseology of the contract does not 
relate to the time of maturity of a debt created by the furnishing of 
the piano. On the contrary, it was intended to define the condition 
upon which a debt arose. In other words, it signifies that, if there was 
no sale, there should be no debt. If the piano company had sued the 
bankrupt for the priée of the pianos, it seems clear that it would hâve 
been a sufficient défense that the latter had been unable to sell them. 
The obligation of the bankrupt to pay for each piano it sold is the 
ordinary obligation of a factor or commission merchant who, having 
received goods on commission, has made a sale of them. While 
there was no express réservation by the piano company of dominion 
over the pianos before they were sold, such dominion nevertheless 
existed as a natural incident to a title it had not parted with. We 
start with title in the piano company, and unless an intention that it 
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pass to another can be discovered it remains where it was with ail 
appurtenant rights. It is said that the schedule of fixed priées ap- 
pearing in the contract tends to show that a sale was intended. We 
held, however, in Re Columbus Buggy Company (C. C. A.) 143 
Fed. 859, that such provisions were comparatively unimportant in 
determining whether a transaction was a bailment for sale or a sale. 
The spécification of fixed prices is as appropriate to one as to the 
other. It is not an uncommon feature of contracts of bailment, and it 
means that the commission of the consignée is such sum as he may 
obtain for the property above the price specified. Allowances or dis- 
counts for advertising such as were made to the bankrupt are obviously 
for the benefit of both parties, and they make for neither construction. 

As to the invoices and the letter. The acts of the parties subsé- 
quent to the written contract may be regarded for two purposes : 
First, as an aid to the construction, if the true meaning of the con- 
tract is doubtful and the acts were before a controversy arose ; and, 
second, to ascertain whether the parties hqve mutually a^rreed unon 
a change or modification of their original contract relations. The 
fact that the invoices contained the words "Sold to the Martin-Vernon 
Music Company" mav be disposcd of by référence to Dows v. Bank, 
91 U. S. 618, 630, 23 L. Ed. 211-, where it was said that an invoice 
is not évidence of a sale ; that it is a mère detailed statesnent of the 
nature, quantity, and cost or price of the things invoiced, and is as 
appropriate to a bailment as to a sale. See, also, Sturm v. Boker, 150 
U. S. 312, 32f!, 11 Sup. Ct. 99, 37 L. Ed. 1093, and Schenck v. 
Saunders, 13 Gray (Mass.) 37, 40. 

While it is not altogcthcr clcar what conception of the transaction 
the writer of the letter had, the languagc he used is as consistent with 
the idea of a bailment as with that of a sale. Ile said that the pianos 
were consigned, when it would hâve been quite natural for him to hâve 
said that they were sold if such was the case. ITe said thev were to 
be settled for as sold and paid for in cash when sold ; that they were 
to be moved with reasonable promptness, and since more than four 
months had elapsed a settlement was insisted on. He then concluded : 

"If not convenient to send ensh, we will iU!(;ept your pa])er secured by tlip' 
collatéral, and sive you libéral timo. We are willing to help you, but do iiot 
care for dead stock." 

The words "the collatéral" signify that the writer had in mind not 
collatéral in gênerai, but som.e particular collatéral, and it probabîy 
was paper taken by the bankrupt upon sales which it had made of 
two pianos furnished under the same contract, but not involved in 
the présent controversy. Again, if the pianos had been sold to the 
bankrupt, the piano company having parted with its title to them, 
it is not apparent why the writer should hâve said that his company 
did not care for dead stock. He could hardly hâve referred to a 
debt of the bankrupt as "dead stock." The expression is, however, 
perfectly consistent with the position that the goods were consigned 
for sale on commission; that it was understood that the bankrupt 
would be able to sell them soon ; that several months had elapsed with- 
out results to the piano company; and that, while it was willing to help 
the bankrupt, it did not désire to carry dead stock. 
149 F.— 8 
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But if ît be said, and there are grounds for tlie position, that the 
letter fairly bears the construction that the piano company, having 
consigned the pianos on commission, was disappointed with tlie out- 
comé and was trying to force the bankrupt to settle for them by 
giving its note secured by collatéral, it must be at once answered 
that the effort failed. The bankrupt was silent. It did not agrée 
to the demand of the piano company, and the relations of the parties, 
not being changed by mutual consent, remained as they originally 
were. And, if the letter were susceptible of this construction, it 
should also be added that it would not estop the piano company from 
asserting its rights under the original contract. No élément of 
estoppel existed. The bankrupt does not appear to hâve consented to 
that construction, to hâve yielded to the demand for settlement, or to 
bave altered its position in any way by reason thereof. An estoppel 
does not arise from the bare assertion of an untenable position by one 
of the parties to a transaction. 

The pétition to revise is sustained, and the order of the District 
Court is vacated and set aside, with direction to allow the claim of 
the petitioner to the property in controversy. 



MeBRIDE et al. v. FARRINGTON. 
(Circuit Court of Appeals, Second Circuit. Deceaiber 4, 1003.) 

No. 5. 

Inbians— Inbian Lands— Leasks— Validity. 

Rev. St. § 2110. pro vides tliat no purclmse, srrant, lease, or otlier con- 
veyance of land fvoin any Indian nation or tribe of Indians sliall be 
valid, imless the same be made by treaty or convention entered into 
pursuant to tbe Constitution; but Act Cong. March 1, 1889, c. 333, 25 
Stat. 784, repealed ail laws previously existiuR intended to prevent the 
Chiclvasaw Nation from lawfully maivins; leases for mining coal for a 
period not exceeding 10 years. HeM. tliat leases executed by the nai- 
tional secretary of tlie Chicliasaw Nation, in October, 1890, for the 
mining of coal and other minerais, were valid, so far as they authorized 
the mining of coal for a period not exceeding 10 years. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indians, | 45.J 

Wallace, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

For opinion below, see 131 Fed. 797. 

T. C. Becker, for plaintiff in error. 
Frank Brundage, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The plaintiff concèdes that, unless 
he can establish the proposition that the leases executed by the national 
secretary of the Chickasaw Nation (October 2 and October 20, 1890) 
were wholly void, so that there was a "total failure of considération," 
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he cannot recover. He contends that they are voici because of the 
provisions of section 2116, Rev. St. U. S., vvhich reads : 

"No purchase. grant, lease or otlier conveyance of land, or aiiy title or daim 
tliereto, from any Iiuliau nation or tribe of liidians, shall be of any validity 
in law or equity, uniess the sauie be made by troaty or conveutiou eufcred 
into pursuant to the Constitution," etc. 

The section, Irowever, was modified, before the making- of thèse 
leases, by Act March 1, 1889 (25 Stat. 784, c. 333), which repealed 
ail laws theretofore enacted to prevent the Indian nation in question 
or any other from lawfully making leases for mining coal for a period 
not exceding 10 years. The leases in question are for the mining of 
coal, iron, petroIeum, oil, gas, asphaltum, and other minerais. If void 
as to the other minerais, they are apparently valid as to the coal. For 
what length of time they purported to run is not shown by the record. 
If for an indefinite time, the ternis of the act would no donbt restrict 
them to 10 years. It is difficult to see how such leases, which ap- 
parently conveyed some rights for a restricted period, can be held to 
be so utterly valueless as to constitute an entire failure of considération. 

Thèse reasons lead to an affirmance. 

Some référence bas been made to Act June 28, 1898 (30 Stat. 495, 
c. 517) ; but, since that was not passed until two years after the leases 
were assigned to the Wisconsin corporation, it has no bearing on the 
question hère presented. 

WALLACE, Circuit Judge (dissenting). I think the judgment 
should be affirmed, but I do not concur in the opinion of the court, I 
think the leases were void because the statute déclares such leases void, 
and the repealing act authorizing 10-year leases for mining coal does 
not change the terms or effect of the original statute. It is well set- 
tled that when a conveyance or contract contains conditions, some of 
which are légal and others illégal, and they are severable and separable 
as respects considération and performance, the latter may be disre- 
garded and the former enforced. But the exception to this principle 
is equallv well settled. As was said bv Mr. Justice Storev in United 
States V.' Bradley, 10 Pet. 363, 9 L. Ed. 448 : 

"The only exception is when the statute lias not confined its prohibitions 
to the illégal conditions, covenants, or grants. but lias expressly. or by 
necessary implication, avoided the whole instrument to ail intents and 
purposes." 

The leases hère are indiscriminately for the mining of other minerais, 
as well as coal, and it does not appear that they were not for a period 
exceeding 10 years. If they had been for that time only, they would, 
in my judgment, hâve been void by the terms of the original statute. 

The case has been argued at the bar as though the action were one 
by the creditors of a Wisconsin corporation to charge the défendant 
with individual liability as a stockholder under certain provisions of 
the Statutes of Wisconsin of 1898, viz., sections 1753 and 1773. An 
analysis of the complaint, however, shows that it proceeds upon the 
theory of fraudulent représentations made by the défendant, by which 
the plaintififs were induced to expend moneys and furnish labor and 
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materials for thc Wiscoiisin corporation, and thereby sustained dam- 
ages. The complaint states the foUowing averments. 

"Tliat tbe défendant and certain other persons in 3897 organized a niining 
corporation under tlie laws of tlie state of Wiscousiin, wliereof tlie anionnt 
of tlie caj)ital stoclv was fixed at i)!!, 500,000, divided into sliares of tlie iiar 
vaine of $10 eacli ; tliat tlie défendant snbscrllxnl for 22,220 sliares of Tlie 
capital stock, and varions otlier persons subscribed and agreed to pay for 
certain other sliarcs; tliat neitlier the défendant nor any of the other 
persons ever paid 20 per centum of the capital stock of the coi'poi'ation, 
nor was tliat ainomit ever paid in any way, but that t!ie corjioration is-:ued 
and delivered tlie 22.220 shares subscribed for the défendant vvitbout aur 
considération; and that said issue of stock to tlie défendant and ail the 
issues of stock by the corporation to the sharoholder.s thereof were flclitious, 
and were issued for a preteiided and valueless assignnient of certain oil and 
mining leases in Indiaii '^l'orritory, vvhich were valueless or of iittlo value, 
and were kuown to be by the défendant and the other subscribers at the time 
thoy subscribed for and received the issue of stock." 

The complaint then allèges that the défendant and other directors 
of the corporation fraudnlently and falsely represented to the plain- 
tiffs that the corporation had large pecuniary means and valuable 
propcrty; that npwards of $1,000,000 worth of its stock at par had 
been subscribed for by persons whp were pecuniarily able to pay for 
same, and some other shares had been paid for in cash; that in fact 
ail the capital stock that had been stibscribed for had been issued and 
delivered without considération other than the transfer to said cor- 
poration of said valueless oil and mining leases and other représenta- 
tions of the défendant were untrue; that thereupon the plaintifFs, be- 
ing deceived by said misrepresentations, were induced to and did cx- 
pend money, perform work, and furnish materials for the corporation, 
and were induced to and did give crédit to thc corporation in the be- 
lief of the truth of the représentations stated ; and that the corporation 
and ail of its shareholders, except the défendant, are wholly insolvent, 
and the liability of the corporation to plaintifïs is due and tinpaid. 

The court found as facts, among other things, that upon the or- 
ganization of the corporation and in October, 189G, the corporation 
issued 141,990 of the 150,000 shares of capital stock to a trustée repre- 
senting the défendant and other beneficiaries, and received in payment 
therefor the assignment of certain charters or leases procured from the 
Chickasaw Nation of Indians, granting the privilège of mining for 
coal, petroleum, and other minerais on certain lands within the territo- 
ry of that nation ; that the assignments of the leases were in good faith 
estimated by the directors and officers of the corporation as more than 
equal to the par value of the capital stock; that the trustée thereafter 
duly transferred the stock to the corporation, and in considération 
thereof th.e corporation issued 100,000 shares thereof to the beneficia- 
ries of the trustée, including 22,220 shares to the défendant. The 
court also found that the défendant had no personal knowledge as 
to any expendittires of money, performance of work, or furnishing of 
materials for the corpora*^ion by the plaintiffs ; that no statements or 
représentations were made by the défendant, or any others, to induce 
the plaintifïs to enter into the contract; and that the plaintiffs were 
not induced to expend any moneys or perform any labor or furnish 
any materials for the corporation, or to give crédit to the corporation 
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by any false or fraudulent statement or représentation made to them 
by the défendant or the officers or directors of the corporation. 

It is contended by the plaintiiïs in error that upon the facts fonnd 
there should Iiave been a judgment for tlie plaintiiïs Ijy force of sec- 
tion l'7?3 of the Wisconsin Statutes of 1898. Tliis section, after pro- 
viding that in stock corporations the first meeting may be held at any 
time after one-half of the capital stock bas been subscribed, reads as 
follows : 

"Xo sucli corporation sluill transact business witli any otliors than its 
members nntil at least oue-lialf of its capital st.ocli: sliall bave 1)0(!U dul.y 
subscribefl and at least 20 per centinn tbereot' actually ])ai{l in: and it any 
obligation shall be eontraeted in violation hereof tlie corpoi^atiou oll'ending 
shall bave no rigbt of action tliereon ; but tlie signer and signcrs of tlie 
articles and the sulisca-iber and subseribers for stock transactiug sucli busi- 
ness or authorizing the same, or liaving knowledge thereof. consentiiig to 
the incurring of any debt or liability, as well as the stockhoiders then exist- 
ing, shall be personally liable upon tlie saine." 

The argument for the plaintiffs in error is that the charters or leases 
transferred to the corporation in payment of its capital stock were 
void, because of the law of Congress fonnd in section 2116 of the 
Revised Statutes of the United States ; that tlie transfer of thèse void 
leases was not a payment to the corporation in property, such as is 
authorized by section 1753 of the Wisconsin Statutes of 1898; and 
that consequently the 20 per centum required by section 1773 of the 
Wisconsin Statutes of 1898 had not been paid in. 

Assuming, for présent purposcs, tliat the leases were void, and that 
when the debt or liability of the corporation to the plaintiffs was in- 
curred the 20 per centum of the capital stock had not been paid in, 
I can see no ground upon which the plaintiffs were entitled to recover. 
As I understand the terms of section 1773, no liability rests upon a 
stockholder unless he has consented to the incurring of the liability 
sued on with knowledge that the reqnisite payment of 20 per centum 
has not been made. The meaning of the section is to make a stock- 
holder liable to the same cxtent and under the same conditions as a 
signer of the articles or a subscriber for stock. There is no finding 
by the court that the défendant knew of the incurring of any liability 
to the plaintiffs, but the finding explicitly négatives the fact. It fol- 
lows that, so far as the case was based on any statutorv liability of 
the défendant, the plaintiffs were not entitled to recover, and the judg- 
ment was correct. 

Irrespective of this considération, however, the action was one for 
fraudulent représentations, and the plaintiffs were not entitled to re- 
cover without proof of actual fraud. The allégations of fraud were 
found against the plaintiffs. By the Code of Civil Procédure of this 
State (section 541) there was a failure of proof which was fatal to 
any recovery by the plaintiff. Where fraud is alleged as the basis of 
the action, the law will not iiermit a recovery by proof of a cause of 
action upon a contractural liability. Dcgraw v. Elmore, 50 N. Y. 1 ; 
Barnes v. Quigley, 59 N. Y. 205. It would bave been error to allow 
an amendnient of the complaint changing the cause of action to one on 
contract. 

For thèse reasons, I think that plain*^iffs were not entitled to re- 
cover, and that judgment was properly ordered for the défendant. 
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DU VIVIER & CO. T. GALLICE et al. 
(Circuit Court of Appeals, Second Circuit Kovember 12, lOOC.) 

No. 20. 

1, Bankruptoy— Provable Debts— Election or REirEnrES. 

V.'bere a debtor gave to hls creditor a séries of notes Inflorpod hy a 
third person, pursuant to an agreement for tlie couiiiroiuise -.lud set- 
tlement of tbe debt, wlileli provlded tliat In case of del'uult In the 
payaient of any of the said notes tbe whole of the debt, "k'ss any i);iy- 
ments niade In pursuance of this agreement and any collections liy Iryal 
pro(;eedings or otherwise raade upon any of the said notes shall liecome 
due and payable forthwltli" the brlnging of action on tbe notes aiiainst 
the principal and indorser after default In tlieir paynient was n(it an 
eh>c1ion by the creditor between Inconsistent remédies, and doos not 
di-bar him from also proving tlie original debt, less proper crédits, against 
the estate In bankruptcy of the debtor. 

2, CoRi'ouATiON — Sdcceedino to PAKTKEBSirrp Business and PRorERTr— 

LlAlilLITT FOR FiBM DEBTS. 

A con)oration organized by the members of a partnership. to wliom 
nll the stodc ts Issued, to tal^e over ail of the property of the part- 
nerslilp, and continue Its business at the same place !s liable for tlite 
debts of the partnership, even though they are not expresMly assnniod. 

|Ed. Note. — Ifor cases lu point, see Cent. Dig. vol. 12, Cori»orations, 
f lOU.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

J. A. Garner, for appellants. 
G. Nicholas, for appellee. 

Eefore LACOMBE, TOWNSEND, and COXE, Circuit Judi^es. 

TOWNSEND, Circuit Judge. Pétition by Gallice & Co. for review 
of order of the United States District Court for the Soutliern District 
of New York, affirming order of référée disallowing their claim against 
the bankmpt for any excess over $G2,500, with interest. 

The report of the référée accurately states the facts relevant to the 
main question discussed hercin as follows: 

"Gallice & Co. • • • flled theIr proof of deht In thls matter for the 
sum of $-171.9i;o, with déductions amountiiig to the suni of $i:;,500. The 
trustée and creditors • • » moved to reduce the aniount of the claim 
to the sum of $«)2,rj00. The facts hâve been agrecd uik)u between the pai"- 
tles and show briefly that the claimants, copurtners undor the name of 
Gallice & Co., for uiany years prior to June 30, 190;i, had business transac- 
tions with Charles A. Du Vivier and anothcr, coniposing the copartnership 
of Du Vivier & Co., engiiged in tiie Wholesale and retail wine business In New 
York City ; that on June 30, 1003, a corporation was formed under the name 
of Du Vivier & Co., with a capital stock of $150,000, for (he pnrpose of 
carrylng on a business of wholesaie and retail wine merchants, and It con- 
tinued to carry on said business at 22 Warren Street, in the clty of Nev? 
York, from said 30th day of June, 1003, until November 2."), 1004, when It 
was adjudicnted a bankrupt In thls district It also appears that the ac- 
eount of the transactions of the copartnership of Du Vivier & Co., from De-" 
ceniber, 1001, to Aprll, 1003, appear In the private gênerai led^er of the co- 
partnership In an account entltled 'Gallice & Co.,' and whlcli show.s that bf 
varions transactions the aniount upon tbe ledger be<'ame $351.8«'iS.01. In 
March and April, 1003, negotiatlous were had between the said parties, 
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GîiUice & Co. elaiuiiiig that the sum of $47J,026 was owing îo them, and on 
Aiiril 14, 1903, an agreement marUetl Exhibit A, lici'pin, was entered Into 
hFtweeii the parties and one Francàs J. Crilly. * * * "The material por- 
tions of said agreenieut are as follows: 'Whereas, tlie parties ot tlie tirst 
part (Du ^'ivier & Co.), are indeljted to tlio parties of tlie second part (Gai-' 
lice & Co.) in tbe total suni of four huudred and scventy-one tliousand nine 
Inindred and twenty-six dollars (.$lTl,t»2(î) • « * * And, wliereas, tlie par- 
ties of the second part, at tlie re(]uest of the part.v of the tliird pai't (Francis 
J. Crilly). liave agreed to au aniieable liquidation and eoniprouiise, of tlie 
said indebteduess, for tlie siun of sevcnry-five tliousand ilollars (.^Tô.CKKI). 
Iirovided sueh suui is piiid lu tlie inaïuicr herenfter specified: Now, Ihere 
fore, in considération of tlie iireniises and of tlie inutual oovenants and 
agreenients lierein contained and of one dollar by cach ji.-irty to tlie other 
in hand jiaid, tlie reeeijit wliereof is liereby ackiiowledged, ilie parties liereto 
hereby agrée as follows: (li The parties of the first part h(>reby pay to tlic 
])arties of the second part the sum of two thousand iive liundred dollars 
(.$2,500), in cash, and liereliy deliver to the parties of the second part (cer- 
tain property) * * * j^ikj also twenty-nine (20) proniissory notes, bear- 
ing eveu date lierewith, each for .f2,.ôOO, bearing 'i% interest, and payable re- 
spectively, on June 14, 1903, and on the Hth day of eaeh of tlie twenty- 
eight months noxt ensuing, to the party of the third part and by him Indors- 
ed to the parties of the s.vond part. * • * (4) The parties of the second 
part liereby agrée ujion the due jia.vinent by the parties of the first and third 
parts of ail of the said notes and their due performance of the covenauts 
and agreemeuts herein contained. to make, exécute and deliver to the par- 
ties of the first part, a gênerai release of the said indebtedness of four hun- 
dred and seventy-one thousand nine hundred and tvveuty-six dollars ($471,926) ; 
but in case of defanlt in the pay ment of any of the said notes, the wholo 
of the said debt, with interest, le.ss any payments uiade in pursuanee of this 
agreement and any collections by légal proceedings or otherwise made uix)n 
any of the said notes, shall beconie due and payable forthwith.' 

"Pursuant to said agreement the copartnership paid to (Jallice & Co, the 
sum of .$2,.ôO0, and exécuter! and delivered to theni the séries of 29 proniissory 
notes for $2.500. payable respectively to Francis .T. Crilly and Indorsed by him 
to Galliee & Co. * * * The note matnring in June. l'MS. was iiaid by 
the copartnership. Du Vivier & Co., and the notes niaturing in Jiil.v. August 
and Seiitember, 1903, were paid by the corporation Du Vivier & Co. Ths» 
re.st of the notes due at the time of the flling of the proot of claini. liad not 
been paid and the balance of tbe séries of note.s hâve not been paid. In 
Ma.v, 1904. Galliee & Co., after a deiiiaiid and refusai to pny. conimenced 
two actions in the statc of Fennsylvania against Francis J. Crilly, indorser, 
on the fîrst eight of tbe said séries of notes, wliicli were due and uniiaid at 
th;it finie. No collections, however. hâve been made tliereon. Tlie two 
actions are now pending. .\11 of the notes wliich bave matured were nrotest- 
ed at niaturitv. No '=ecuritv lins been received for tlie daim, except iudorse- 
ments of Crilly, if those sliould be beld to be security." 

Upon thèse facts the référée held as follows: 

"It does not seem to me that thèse notes were given as security for the 
payment of the indebtedness of $471.000, but were given and aecepteil for 
875,000, tbe creditor, Galliee & Co., having agreed to reduco their Indebt- 
edness to that aniount if the.y could obtain wliat they suii[iosed was a re- 
sixinsible persou to guarantee the payment of the notes. By this agreement 
a new and independeut debt from the corporation to (iallice & Co. was created 
to the extent of $7r),0i.)0, and secured by Jlie Crilly indorsements with a 
right to resort to the original indebtedness in case of defjiult. This new 
debt was not a security for the payment of the old one, but a substitution 
for the other. Galliee & Co. were willing to reduee the principal Hinouiit be- 
-ausc they had ample security as they thouglit, for the payment of that 
reduced aniouut. Now upon a default iu tht! payaient of any of the notes, 
tvi-o courses were open to Galliee. They could cancel and returu the notes 
and reinstate the original claiin, less the payments made, and this of course- 
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would release Crllly, or they could Inslst upon their clalm agatnst Crllly on 
hls Indorsements. • ♦ • Insisting upon thelr elaim against Crilly by 
sulng hlm upon the notes, they, It seems to me, eleeted to choose that remody, 
yielding, as they had to, the reinedy to insist upon the original claim. * * • 
The $75,0(X) debt and the notes given were In paymeut or satisfaction of 
the original debts or as a substltute therefor, subject, however, to the ac- 
tion of Galilée & Co., to eancel the same and reinstate the original daim. This 
they hâve not done, but eleeted to proceed against Crilly, an iiidepeiident 
debtor, upon an Independent debt, and in doing so hâve barred themselves 
from prosecuting the original claim. It seems to me that the elaira sbould 
be allowed at the sum of S(>2,r)00, it appearing that $12,500 of tUe debt of 
$75.000 had already been pald." 

The theory upon which this conclusion was reached îs that Gallice 
& Co., having eleeted to proceed upon one of two inconsistent and op- 
posing claims of right, as against Du Vivier & Co., were barred from 
thereafter prosecuting the original claim against it. The élection be- 
tween inconsistent remédies, if any, afïects Crilly only. Whether the 
effect of the élection to prosecute the original daim would be to bar 
further proceedings against him on the notes remaining unpaid, is a 
question which is not before us, and as to which we express no opin- 
ion. But we are unable to concur in the conclusion that the action of 
Gallice & Co. barred them from asserting their claim for the entire 
debt after default in the payment of said notes. We think such a con- 
clusion would be contrary to the express provisions of the agreement 
considered as an entirety. The ambiguity arising from the claimed in- 
consistency between the earlier and later portions of the instrument 
may be resolved by the application of the well-settled principles of con- 
struction and interprétation, for the purpose of ascertaining what the 
parties meant, as manifested by the language they employed, in the 
light of the surrounding circumstances. It appears from the report of 
the référée that at the request of Crilly, the creditor having the largest 
claim against Du Vivier & Co. except that of Gallice & Co., Gallice & 
Co. agreed to "an amicable liquidation and campromise" of their debt 
for the sum of $75,000, provided said sum was paid in a certain speci- 
fied way. By carrying out this arrangement Crilly and Du Vivier 
could secure, not only a réduction of the debt to said sum, but an ex- 
tension of time for its payment during a period of more than two 
years. 

On the other hand, it does not appear that there was any considéra- 
tion for the agreement by Gallice & Co. to release the original in- 
debtedness (other than the $3,500 cash) except said indorsement, but 
this considération would hâve no tangible value if by virtue of the con- 
tract Gallice & Co. were prevented from proceeding against the in- 
dorser. If the agreement had merely provided that the sum of $75,- 
000 was to be paid by the cash payment of $3,500 and the delivery of 
the notes, and had stopped there, there would be much force in the 
nolding of the référée that the cash and notes were received in full 
payment and satisfaction of the original obligation. But this view 
ignores or miUifàes that portion of paragraph 4 of the agreement, which 
provides that in case of default in any payment the whole of said debt, 
less payments or collections, should become due, and whereby the par- 
ties of the second part agrée to release said indebtedness. not uoon the 
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receipt of the cash and notes, but only upon the due payment of ail of 
said notes and the due performance of ail the covenants of the con- 
tract. The référée held that while this paragraph of the agreement 
gave to Gallice & Co. a right, upon releasing their claim on the notes, 
to resort to the original debt in case of default, yet as they had brought 
suit against Crilly upon the notes, they had forfeited ail right to prose- 
cute the claim for the original debt against Du Vivier & Co. Thèse 
views conflict vvith the rule that ail the parts of a contract are to he con- 
sidered together, and "construed in such a way as to give force and 
validity to ail of them and to ail the languagc used whcre that is pos- 
sible." Parsons on Contracts, part 2, oQïi. The agreement exprcssly pro- 
vides that the debt, revived by "default in the payment of any of said 
notes," shall be "less any payments made in pursuance of this agree- 
ment and any collections by légal proceedings or otherwise made on 
any of the said notes." In the face of this situation and of thèse pro- 
visions inserted in the agreement, and in view of the relations of the 
parties, as shown above, it cannot be succcssfully argued that if default 
were made in the payment even of the first note, Gallice & Co. must 
refrain from any attempt at collection from Crilly, under penalty 
thereby of a loss of ail right to the original debt. On the contrary, 
the effect of thèse provisions was to give to Gallice & Co. the right 
to enforce the payment at least of ail except the last of said notes 
by actions against Du Vivier & Co., or Crilly, or both of them, 
and thereafter to prosecute their claim for the balance of the 
debt. It may well be questioned v-hcther Du Vivier & Co., in view of 
the language providing that they shoukl hâve the bcnefit of any col- 
lections made on said notes, might not hâve defended an action to re- 
cover on the original del)t, providcd it appeared that Gallice & Co. had 
failed to first enforce or exhaust their remedy against the indorser. 
As counsel for a[)pellant well says : 

"Tlie transaction in effect amomits to tliis: Tliat a creditor agrées to 
extend tlie timo of pa.vnient of tlie inilebtediiess, providcd tbe dcbtor will 
induce some oue to <ruarnntT the piiyment of jiart of tlio aiuount due. In 
sucli cai=e, tlie ereditor eould, of course, ])rocef'd airaiiist hoth principal and 
guaraiitor at tlie sanie timo. Tlie ouIa' différence in tlie iire^ent case iS tlie 
additional privileare iriven to tlie debtor, that. if a part of tlie indebtcdness 
shouid be proniptly ])aid, tlie eredifor wonlrt releise i\w. reniainder of the 
délit. Unless tlie court is prepared to hold tlint there is an inconsistene.v 
bet'.veen the pTOseeution of a claim a.<rainst a princiiial and his snvety or- 
between the prosecution of a elaim against the niaker of ;i note and its in- 
dorser, it must hold tliat there is no iuconsistency in the présent case." 

Counsel for the trustée claims : 

"That tliere was no assur.ii>tion by the corporation. Du ^'ivier & Co. of tlie 
debts of the eopartnershlp Du Vivier & <V).. furthcr tlian t<i the extent of 
■$75,0(10 of whicl) auiount .$12,."i00 had bi'en p>aid." 

This claim is based on the fact that in the bill of sale from the co- 
partnership to the corjjoration it was providcd as follows : 

"The i)roiierty liereby sold is snb.iect to the payment of the debts of said 
firin of Du Vivier & Co.. as now shown uyKin their boolis, ail of whieh debts 
the said corporation hereby assumes and at;rees to pay." 
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Upon this question we concur in the holding of tlie référée, which is 
as follows: 

"The only express assumption of tbe (îebts of the Du Vivier copartnership 
by the corporation were thoso sliowu upoti tbe books of the copartnership, 
yet, as this corporation was organizecl, as tbe agreed statement of facts show, 
by tbe same persons who composed tbe copartnership, ïor the purpose of car- 
rying on tbe sanie business at tbe same place, with tlie sanie employas, using 
some of the same boolîs of account and issuing ail its stock to the nienibers 
of the copartnership or their nominees, it must, under the authorities, be 
beld liable for the debts of tbe copartnership, even tbougb they were not 
expressly assumed by the writings transferring the assets to the cori)oration. 
[citlng cases] • * * i tbink it must be held tbat the corporation Du 
Vivier is liable for ail of the debts of the partnership Du Vivier, whether ex- 
jiressly assumed or not." 

Tbe référée has not passed upon tlie question as to whether the ob- 
ligation assumed by the bankrupt corporation was the amount of $471,- 
926, under the original agreement, or the amount of $411,897, under 
paragraph 8 of the agreed statement of facts. 

Said paragraph is as follows: 

"Tbe détermination of the amount actually owing at the time tbe «^aid 
agreement was made, on April 14, 3903. by the copartnership. l^u Vivier & 
Co. to Gallice & Co. would involve a tedious and intricate aecounting and 
the takiiig of ijroofs witbout the United States. The parties agrée tbat 
tbat amount is the mean between .$471,926, the elaim of Gallice & Co., nnd 
.$351.8(>8. the amount sliown to be owing by the books of tbe copartnership, 
Du Vivier & Co., viz.. $411,897." 

We think, in view of this agreement by Gallice & Co. as to the 
amount actually owing by the copartnership to them, that they cannot 
now take advantage of the statement of account of $471,926 in the part- 
nership agreement. The only liability assumed by the corporation 
was for the amounts actually owing by the partnership. The further 
question has been raised as to whether, in making proof of claim, Gal- 
lice & Co. are entitled to prove the whole of said sum of $411,897, less 
the $12,500 paid thereon, or whether a déduction sliould be made 
thereon by reason of the notes held by Gallice & Co., and indorsed by 
Crilly. This question is not presented by the pétition for review, and 
is not raised by the order of the court. Inasmuch as its détermination 
may dépend upon the rights and obligations of Gallice & Co. in the 
pending litigation against Crilly, we expressly décline to pass tipon the 
question at this time. 

The order is reversed, and the cause is remanded to the court below, 
with instructions to direct the référée to enter an order in accordance 
with this opinion. 
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MORRIS Y. UNITED STATES. 

(Circuit Court of Appeals, Fiftla Circuit. Docemlier 13, 1906. Reliearing 
Denied January 22, 1007. 

No. 1,549. 

1. Cbimtnal Law— Tbial— Right to be Confeonted ht Witnesses. 

ïlie accused, in a crimiual case in tlie fédéral courts, lias a rigbt to be 
confronted by tlie witnesses, and through and by his counsel given au 
opportunity to be informed and advised of ail the évidence that is sub- 
niitted against bim. 

[Ed. Note.-*For cases in iK)int, sce Cent. Dig. vol. 11, Criminal Law, 
§ 1538.] 

2. '\Vitxp:sses— ExAMiNATiox— Memoranda— Refeesiiing Memoky. 

It was error, in a criminal case, to permit tbe district attorney to 
sbow certain documents, after tliey liad been identified, to witnesses, 
for the purtiose of refreshing tbeir niemory, witbout tirst submitting 
them to defendant's attorney, on his demand for an inspection. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, § 
891.J 

In Error to the District Court of the United States for the Northern 
District of Texas. 

W. L. Crawford, for plaintifï in error. 
Wm. H. Atwell, U. S. Atty. 

Argued before PARDEE, McCORMICK, and SHELBY, Circuit 
Judges. 

PARDEE, Circuit Judge. The plaintiff in error, O. M. Morris, 
prosecutes this writ for the reversai of a verdict and judgment render- 
ed against him upon an indictment charging him with carrying on the 
business of a retail liquor dealer without first having paid the spécial 
tax required by law. The errors assigned, some 18 in number, are 
based upon the rulings of the court on motions to quash demurrers 
to the indictment, in regard to the admission of évidence, and on re- 
fusais to give certain spécial instructions to the jury as requested. 

It is not necessary to pass upon ail the assignments, because the 
conclusion \ve hâve reached in regard to the third and eleventh requires 
a reversai of the judgment below, and on a new trial the rulings here- 
in assigned as error may not be again made. The third and eleventh 
assignments of error are based upon the following proceedings, shown 
in the bill of exceptions : One W. R. McCafferty, sworn for the 
government, having testified as to his résidence, business, previous em- 
ployment by the plaintiff in error, and some other matters, was examin- 
ed as follows : 

"Mr. Atwell : Did you ever see Morris, while you wcro working there, go 
into that back room and bring anything ont witb hiiu'.' 

"Col. Crawford : We object. 

"The Court: I will permit the question. 

"Col. Crawford : We cxcept. 

".4. I can't say tluit I ever saw him bring anything out of the room that 
I reuieinber of. 
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"Mr. Atwoll : I (Ton"t likc — I think you are honpsl: abnut It. Yon iii!i<'.i. nu 
affldavit ; been beforo tbe grand jury, and made an a/fidavit before tl»? oel- 
lector — Collector IhiiitV 

"Col. Crawrord : We aslc tbat tl'iat be witlidrawn l'rom the jury. 

"Wituess: I can't siiy that it was alcohol. Yes ; I bave soen bim hn-g— 

"Col. Crawford : AVo ask tbe court to witbdraw tbat, or sive us an oj^ior- 
tunity to inppeot it. If it is for iniiwacbnH^nt, tbe fjovernniput r-aïuîi'i. îjn- 
peach its own witness witliout satisfying tbe court tbat tbe \vitncps i» cor- 
rupt, or tbat tlie govcimnient is siu'prised by tbe testiniony. We bave a rigUt 
to inspect a former affldavit or déposition before tliat is resorted to, as we 
undcrstand tbe rule. 

"Mr. Atwell : I hâve a right to sliow it to liini to r<>fresb bis uiouiory, 
and tbat is ail I bave done. 

"Col. Crawford : ^Yo object, and state tbe rule to be that tbe défendant 
bas tbe riglit, before i)apers are put in the Iiands of tiio witness, to ii.^i.ect 
the papor for the purpose of malciug objections to tlie use of tlie f.apers 
for tlie iiroposed purpose, or for any otlier ])urpose, and, furtlier, for tbe 
purpose of preparing bimself, by tbe inspection in advance of tbe exaniiuation, 
for a cross-examinatioii of tbe said witness upon tbe said papers. No nienio- 
randuni, affldavit, or déposition ouglit to be ijermitted to be us(h1 for tbe ])ur- 
pose of refresbing the niemory of a witness, unless it nppear tbat tbe présent 
recollection of tlie witness of tbe past event bas failed, unless it apiiears 
that tlie menioranduin, atlidavit, or déposition jiroposed to be used l)y tbe 
Iiarty calling the witness was niade contemporaneous witb tlie event to 
wbic-b it relates. 

"But tbe court overruled thèse objections, and refnsed to permit tlie défend- 
ant to inspect the papor offered and put in tlie hands of tbe witness by tlie 
district attorney, and permitted the witness to read tbe paper and return 
it to tbe district attorney ; and tlsereupon the exaniination proceeded as 
follows, tbe district attoi-ney holding the iiaper iu bis Iiand, to ail of wbicli 
the défendant exeepted. 

"E.xplanation by tbe Court: With référence to tbe bill of exceptions as 
above reserved, the paper whicli tlie distri<'t attorney liiinded tbe witness 
was flrst lianded by tluî district attorney to tlie court, and the i)aper was in 
fact what pnrport(!d to bo a written statenient and an afiidavit tliereto, made 
and signed by the witness. IMcCafferty, before Deiiuty Collector of Internai 
Revenue Hunt. This paper, of course, was not read or snbniitted to the 
jury in any way. 

"Further explanation by tbe Court : Tbe written statenient lianded tlie 
witness for tbe purpose of refresbing liis niemory. and puriiorting to be liis 
statenient and si.gned by bim, piu-ported to be of date Augnst 28, 1905. 

"Further : The explanation bereinabove made. and called 'Explanation,' 
was made on Marcb 10, 1900, and within the terni at whicb the case was tried, 
and aftcr notice to attorne.v for tbe d.cftaidant. T'iie défendant, tbrough his 
attorney, excepts to tbt; niaking of such further explanation. on tbe groniid 
tbe defendant's attorney did not at tbe trial bave an ov)portunity to insiiect 
the said paper, and because, further, tbe United States District Court of 
Texas for tbe Northern District of Texas lias not now jurisdiction of 
this case, and because on tbe trial tliere was no proof offered of tbe date 
of tbe exécution of the paper." 

The bill of exceptions further shows that one Holling-sworth, r '■vJt- 
ness svvorn for the government, havinjj been examined and crLjj -cx- 
amined, was then re-examined, and dtiring- such re-examination the 
following' occurred : 

"Atwell : Q. Mr. Holliugsworth, you stated, in answer to a question, that 
you knew it was there because you beard two em])loyés of Morris talking abont 
it, âiil you? Xou understood tbat question wben you answeredV A. I think 
so. Q. That is, you knew tbe alcoliol was there because yon beard Turner 
and McDonald say it was there; is that tbe ideaV (Witness hésitâtes.) 

"The Court: Answer the question. 

"A. Yes. 
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"Mr. Atwell : If you knew it was there, and liîul theîr ooiiisent to get it, 
wfiy ciidirt you set it the first timo you went in, witliout aslting Morris? A. I 
ditin't ]<iiow it aviis tlicre until I saw the l)ottle. 

"(Dih'tris't attorney liaiuls witness [lapor. ) 

"Col. C'rawford : I ol).ieet. It is nianil'estly — It is not a mémorandum 
made by tlie witncKs. It is not niade in respect to any transaction — not con- 
tem[ioraneous \\itli any transaction. It is not \v]'itten liy hini, as far as we 
Ivuow and beiieve. It is not sucli an affidavit as to rofresli one's memory. 
We are entitled to the independent recolleetion of the witness." 

After présentation of authoritics, the court said : 

"Tlio Court : I will permit the witness to l)c handed tlie uflidavit. 

"('ol. Crawford: We suve an exc(>ption. 

"The Court: Can you read that alïidavit? 

'Witness : I caii't read it witliout my spocivs. 

"O'rocures classes and reads aftidavit. ) 

"Witness: It don't seem like tiie one I signed. 

"Mr. Atvvell : Is not that your signature tliere? A. I don't know. T would 
not say. That is not what I aimed to tell him, and it is not what I said to 
the court. Q. You say that is not your afHdavit? A. I don't know. I think 
this is my signature. 

"(Vfitness is given another affidavit and reads it.) 

"Witness: That is ail riglit. 

"Jlr. Atwell : No^\• ; Mr. llollingsworth, when you appronchcd Mr. Jlorris 
in his. store — about the niiddle of his store — and asked hini to sell you alcohol, 
he told you he would not do it? 

"Col. Crawford ; We object. We ob.ioct to his using this paper, without 
submitting it to us and giving us an oppoilunity to know what it is or where 
it came from. 

"The Court : You can save your exception. 

"Col. Crawford : We take an exceiition. 

"Explanation by the Court: 'l'ho i)ai)or sliown to the witness IloUingsworth 
was iirst handed to the court by the district attorney for the court's inspec- 
tion, and the paper was in fact what i)urported to he a written statement, 
made by the witness and signed by him, and sworn to by him before a jus- 
tice of the peace of the state of Texas. This paper was not, of course, 
read to the jury or submitted to it in any way. 

"Further Kxijlanation by the Court : Ti!e pajier handed the witness, and 
l)urporting to be an affidavit made by hini covering the transaction about 
which he testifled, pnrported on its face to be made on .lune 3, 1905, or about 
four days after the transaction. 

"The above exjilanation, called 'Further Explanation,' was m.ade this lOth 
day of March, 1!X)C, and during the term of court at which the case was 
tried, and after the notice to the defendaut's attorney. The défendant, through 
his attorney, excepts to the making of the 'further explanation' by the court, 
for the reason defendant's attorney was not ])ermitted to inspect the mém- 
orandum, and because at this tiiue the court luis not jurisdiction of the case, 
and because at the trial there was no proof offerod as to the date of the 
instrument." 

It thus appear.s that during the trial, and over the objection of the 
défendant, McCafferty, a government witness, was permitted to read 
and refresh his recollection with a paper purporting to be a written 
statement and an affidavit thereto, made and signed by the witness ; 
that an examination and inspection of the said paper was then and 
there refused to the défendant and his counscl; and that the district 
attorney proceeded with the examination of the witness, holding the 
paper in his hand. And it also appears that, over the objection of the 
défendant, the court permitted the government's witness, Hollings- 
worth, to read and refresh his recollection with a paper which pur- 
ported to be a written statement, made by the witness and signed by 
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him, and sworn to by him before a justice of the peace of tlie state of 
Texas, and at the same time refused the défendant and his counsel 
the right to inspect and examine the said paper. 

It is contended that thèse rulings were correct, and certainly not 
prejudicial to plaintiff in error, because, first, the said papers were 
not, of course, read to the jury or submitted to it in any way; and, 
second, after the witnesses had been examined by the government, the 
counsel for the défendant, if he had desired to obtain an inspection of 
the papers for the purpose of cross-examination, could hâve apphed 
to the court and it would hâve been granted to him. Not having- seen 
the papers in question, and having only the description of them in the 
bills of exception, we are unable to say whether it would not hâve been 
better for the plaintiff in error, if the papers themselves had been read 
to the jury, rather than to hâve had the contents given by an ex parte 
statement of what they contained ; and it is extremely probable that, if 
the papers had been read to the jury, the counsel for the défendant 
would bave had some information as to the contents thereof, and then, 
perhaps, a différent question, if any at ail, would bave been presented 
hère. It may be that an inspection of the papers in question would 
hâve been given, if asked for, after the district attorney had finished 
his examination ; but then the mischief had been doue, and we can hard- 
ly criticise the learned counsel for not asking for the papers later, in 
view of the refusais which had been previously given. Besides, it 
does not appear that any such suggestion was given to the counsel at 
the time the rulings were made against him. 

The accused in a criminal case in the courts of the United States bas 
a right to be confronted by the witnesses against him, and through' 
and by his counsel given an opportunity to be informed and advised of 
ail the évidence that is submitted against him. To permit the district 
attorney to furnish a paper to a witness, and allow the witness to testi- 
fy from and by that paper, without having previously exhibited it to 
the défendant on his demand, is practically to deny him the right of 
being confronted with the witnesses against him, and tends to deprive 
bim of full opportunities to défend himself. We understand it to be 
the universal rule of évidence in the courts of this country that, where 
a witness is permitted to examine and refresh his recollection with a 
paper, it is to be tendered to the other side for inspection just as soon 
as it has been identified. This rule is found in ail the text-books, and, 
if numerous adjudged cases declaring it are not found on ail hands, 
it is because of the absence of nisi prius reports, and because so few 
trial courts bave ever dCnied the right in question. Of the few at 
band, we cite Peck v. Lake, 3 Lans. (N. Y.) 136; McKivitt v. Cône, 
30 lowa, 455 ; Bashford v. People, 24 Mich. 244 ; Duncan v. Seeley,- 
34 Mich. 3(39; Tibbetts v. Sternberg, G6 Barb. (N. Y.) 201; Chute v 
State, 19 Minn. 271, (Gil. 230). 

In Duncan v. Seeley, supra, Judge Cooley stated the case and held 
as follows : 

"On tho tviiil tlie plaintiff, beiug on the stand, was qucstioned by liis coiiu- 
sel ils to tlie time wiien he was at the place of the alleged sale after the 
sale was made : it being deemed important to show that he was there on a 
<:ertain tlay. Plaintiff, iu reply, stated that he could not state positively 
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ivitliout lookiug at sometliing to refresh his memory; aud, after professiiii; 
to look, he stated, furtlier, that vvhat he had looked at did refresli his mcinory. 
Ile was theu called upon by defendant's eovmsel to produee tlie meiiioraiiduin 
at which he had looked; but the counsel for plahitiff objeetod. aiid the court 
sustaiued the objection. We thinlc this was erroneous. Tlie witiiews was 
in effect testifying, not from recollection, but from soniethiiig which lie pro- 
fessed to bave in writing; and the other party had a rigbt to kuow wiiat tlie 
mémorandum was on which he relied, and whether it had any Uuitiniate 
tendency to bring the fact in controversy to niind. It would be a dangerous 
doctrine which would permit a witness to testify from secret menioranda 
in the way which was permitted hère. ïhe error was not cured in this case 
by the plaintiff offiering on the next day, on the conclusion of his testiniony, 
to produce tlie mémorandum. The défendant was entitled to see it at the 
time, in order to test the candor and intogrity of the witness; and the ojipor- 
tunity for such a test might be lost by a delay which an unscrupulous wit- 
ness uiight improve by prepariug to procure something to exbibit." 

The rule should be more rigorously adhered to in criminal than in 
civil cases. 

The judgment of the District Court is reversed, and the cause is 
remanded, witli instructions to grant a new trial. 



VAX ZANDT V. IIAXOVER XAT. BAXK. 
(Circuit Court of Appeals, Second Circuit. October 11, lOOG.) 
No. 247. 

1. Banks and Banking— Lien of Bank— Spécial Defosit of Secitrities. 

A bank bas no gênerai lien ou securlties dcposited with it for a spécial 
purpose. 

2. SAME~CONSTRaCTION OF AOREICMENT FOR LiEN. 

Défendant bank prepared and took a contract, signed by a correspondent 
bank, by which the latter agreed that "ail bills of exchaiigo, notes, 

* * * money, aud property of every kind owned by the undersigned, 

* • * deposited with the sald bank or nnder Ita coutrol, as collatéral 
security for loans or advances already made or hereafter to be made, t» 
or for aecount of the undersigned, by said bank or other wi se," might be 
held by it as security for any and ail indebtedness of the correspondent. 
Hnld, that such contract applied only to security or property deiwsited 
with défendant as collatéral security, the words "or otherwise" having réf- 
érence to the nature of the liability for which the collatéral should re- 
main as security, and not to the manner in which it came into defend- 
ant's possession, and that it did not give défendant a lien on notes sent it 
by the correspondent for discount and crédit, but which it decliued to 
discount, to swure an overdraft uhintentionally made iiy tlie corresiiondent 
in the expectation that the notes would be dis<,'ounted aud the j)roceeds 
placed to its crédit. 

3. Contracts— RuLES oF Construction. 

An instrument is to be most strictly construed against the party who 
prepared it. 

[Ed. Note. — For cases in point, see Cent. I)ig. vol. 11, Contracts, § T;!G.I 

4. Set-Off and Cocnterclam — Trover and Conversion. 

A défendant cannot plead an indebtedness of plaintiff as a set-off or 
counterclaim in an action at law for conversion in a fédéral court. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 43, Set-Olï and 
Counterclaim, §§ 17, 18.] 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the plaintiff in the court below to review a judg- 
ment for the défendant entered upon a verdict directed by the court. 

E. B. Whitney, for plaintiff in error. 
P. S. Dudley, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALEACE, Circuit Judge. The question whether the plaintiff (as 
receiver of the American National Bank of Abilene), or the défendant, 
was entitled to the possession of the four promissory notes which came 
to the hands of the défendant in January, 190o, dépends upon the fol- 
lowing facts: The défendant had been for some time the New York 
correspondent of the Abilene bank, and the Abilene bank had kept 
with the défendant a deposit account, making deposits and withdrawing 
them by checks, bills of exchange, etc. From time to time it forwarded 
notes or commercial paper made by varions persons and owned by 
itself, indorsing said paper, and offcring it to the defentlant for sale 
with a request that in case the défendant purchased the paper the pro- 
cecds thereof should be deposited in the deposit account. November 
27, 1903, the Abilene bank signcd a written contract of hypothecation 
by which it agreed with the défendant — ■ 

"Th:it ail bills of excliange, notes, * * * monoy, nnd propnrty of evory 
kind owned by the niidersigued « * * deposited with tho said bniik, or 
which niny be in tuiy wise in, said bnnk, or und(H' its eontrol, as eoilatcral 
spcurity for loans or advanees already niade, or lieroaftcr to be made, to or 
l'or account of tlie undersigned, by said banl<, or otlierwise, may be beld, 
coliected, and retaincd by said bank until ail liabilities présent or future of 
the undorsiijned * * * of every kind of said bank, uow or hereaftor cou- 
tracted, shall be paid and fully satisfied." 

In January, 1905, the four notes in controversy, made by third per- 
sons and indorsed by the Abilene bank, payable, three of them, res- 
pectively, in 90, 60, and 30 days, and one of them in 6 months, were 
forwarded by it from Abilene, Tex., to the défendant, by mail, with 
instructions : "We hand you for discount and crédit." The défendant 
received two of them January 14th, and two of them January 16th, 
and immediately notified the Abilene bank, by telégrams and let- 
ters, that the paper was not satisfactory. After the first two notes 
had been mailed to the défendant, but before it had received no- 
tice of the defendant's refusai to discount them, the Abilene bank 
drew a check upon the défendant for $3,825.45. This check was 
paid by the défendant January 17th, resulting in an overdraft of 
the account of the Abilctie bank of about $3,500. Thereupon the 
défendant, without consulting- the Abilene bank, credited the account 
of that bank with $3,500, and notified the latter by mail that it had 
made a "temporary loan" of that amount "against collatéral in our 
hands." Before this letter reached Abilene by the ordinary course of 
mail the Abilene bank had failed, and the plaintiff had been appointed 
its receiver by the Comptroller of the Currcncy. 

Upon thèse facts it is plain that the plaintiff was entitled to recover 
unless the terms of the contract of November 27th authorized the de- 
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fendant to treat the notes as a security in its hands for an overdraft 
or indebtedness by the Abilene bank. In the absence of a contract of 
that purport, it would hâve been the duty of the défendant, upon re- 
ceiving the notes and concluding net to discount them, to retnrn them 
to the Abilene bank or hold them awaitinç further instructions and 
subject to the disposition of that bank. The Abilene bank had not 
asked for a temporary loan, and was entitled to hâve its notes used as 
it had directed, so as to realize their full proceeds ; and if not so used, 
it was entitled to make such disposition of the notes as it saw fit. As 
the notes had been sent to the défendant for a spécifie use, tliey did not 
become subject to a gênerai banker's lien. Such a lien does not attach 
upon securities which are deposited with the banker for a spécial pur- 
pose. Armstrong v. Chemical National F>ank (C. C.) 41 Fed. 234, 
6 L. R. A. 226; Brandao v. Barnett, ]2 Cl. & Fin. 78?; Revues v. 
Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 h. Ed. 934; Wvckoff v. 
Anthony, 90 N. Y. 442. 

The language of the agreement of November 2?'th is susceptible of 
différent interprétations. It may be read as follows : 

"That ail * * * notes * * * ov.-iiod I)y tlie viiider.siKiicd. * * * 
deposited with .said banlc * * * or «liicli iiiay ':e in any wise in said hnnk 
or under its eoiitrol, as eollnteral security * * * or otlierwise, * * * 
may be held, collected. and retainod t)y said Ijank." 

Read in this way, it is capable of being construed as a pledge of 
ail notes belonging to the Abilene bank that may in any way come into 
the hands of the défendant, even though they come accidently or against 
the will of the Abilene bank. But such a rcading omits a material part 
of the instrument, and when that is snpplied the instrument reads that 
ail notes "deposited with said bank * * * or under its control, as 
collatéral security for loans or advances alreadv made, or hereafter to 
be made, to or for accoimt of the undcrsigned by said bank, or other- 
iwise, may be held," collected, etc. With thèse words supplied, the 
words "or otherwise" may be read as referriug to the nature of the 
liability for which the collatéral is security, and as meaning to pledge 
the collatéral, not only for loans and advances, but also for any liabili- 
ties otherwise arising, such, for instance, as that of an indorser or 
■surety upon the commercial paper of tliird persons. If the agreement 
had been intended to pledge ail securities belonging to the Abilene bank 
that might come in any manner to the hands of the défendant, or even 
of ail that might rightfully come to its hands, that intention could hâve 
been manifested unmistakably, and in very simple terms, bv omitting 
the words "deposited" and "as collatéral security," etc. The latter 
are descriptive words which identify the securities which the défendant 
may hold and collcct by référence to the purposes for which they 
come into his hands. If the contention for the défendant in error is 
correct, thèse words were used unnecessarily. 

"The language of a contract is always presumcd to be used with 
référence to the matter in the niinds of the parties when they contract. 
Thercfore words of broad signification will be interpreted with référ- 
ence to the subject matter of the contract, unless the intention is clear 
that they should be taken in the broad meaning." Jones, Construction 
of Contracts, § 220. The parties hère were contracting with référence 
14!) F.— 9 
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to notes, property, etc., which should be deposited by tlie Abilene bank 
with the défendant, or should come under its control as collatéral 
security for certain obligations and liabilities, and the gênerai words 
"or otherwise" should be held to relate to notes and property which 
should come to the hands of the défendant by way of deposit or collat- 
éral security, or some other kind of bailment. 

It is apparent, from the fact that the Abilene bank is not named in 
the instrument, otherwise than as "the undersigned," that it was one 
for gênerai use prepared by the défendant. Such instruments are al- 
ways to be construed most strictly against the party by whom they 
hâve been prepared. This rule was applied to an instrument like the 
présent one in Gillet v. Bank of America, 160 N. Y. 549, 55 N. E. 293. 
It is not to be inferred, in the absence of clear terms, that the Abilene 
bank intended to authorize the défendant to keep and collect such of its 
notes or property as it did not intend to part with, or such as might be 
obtained by the défendant without its consent. 

The notes in controversy were never deposited by the Abilene bank 
with défendant, nor did they come into its hands as collatéral security 
within the commonly accepted meaning of thèse terms. They were 
temporarily in the hands of the défendant under an option to purchase 
them. We conclude that they did not come within the terms of the 
pledge, and that the défendant did not obtain a lien upon them. 

If the check drawn by the Abilene bank upon the défendant, which 
caused the overdraft of its account, had been drawn with knowledge 
of the defendant's refusai to discount the notes, a différent question 
would be presented ; but it is fair to assume that this check was drawn 
in the expectation that before its présentation the notes would hâve 
been discounted and the proceeds credited to the Abilene bank. 

The contention for the défendant in error that it was entitled to set 
off or counterclaim the indebtedness owing to it by the Abilene bank 
when the latter became insolvent is wholly untenable. Such a défense 
is not available in an action at law for conversion, and, if the défendant 
had any right of équitable set-off, this should hâve been asserted by 
a bill in equity. 

The assignment of error based upon the ruling directing a verdict 
for the défendant seems to be well taken, and accordingly the judg- 
ment is reversed. 



ROCKEB^ELLER v. WEDGE. 
(Circuit Court of Appeals, Tliii-d Circuit. December 11, 3006.) 

No. 43. 

1. Triai,— Verdict— JxiKY— Interrogation. 

Wiiere several issues are submitted to a nury and a mènerai verdict 
returued, the court inay interrosate tlie juvors to specialize tbe verdict 
and State on which issue or issues It is based. 

2. AppE.ii,- Review— Harmless EnROR— Submission of Issues— Préjudice. 

Whore, iu an action on a note, the jury found In X)laintifJ;'s favor on au 
issue as to alleged misrepresentations, plaiutiffs sustaiued no Injury by 
the submission of such issue to the jury. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 4212.] 
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3. BiLLS AND Notes— Release—Coksidebation. ■ 

The défendant, having a good position with the Standard Oil Com- 
pany, at Bayonne, N. J., vvas indueed by the plalntifl: to uudertake the 
management of a zinc mine for him in Missouri, in whieh tlie plaintiit 
was largely interested, being promised a salary of 17.500 and an lu- 
terest iu the mining company, for which he gave iilaintifC the note in 
suit for $15,050, with the stocli of the company as collatéral. The plaintift' 
being also interested in a cattle company at Kansas City, and its affairs 
becoming involved, and a recelver Ijeing neeessary, the détendant sub- 
sequently at bis request accepted tlie position and performed its duties 
for a number of months, being put under great mental and physlcal 
strain in conséquence, and also subjeeted to possible pecuniary liability 
on bis bond, by whieh he might lose ail his property. Wishing to give 
up the position, he was urged by the plaintitï as a personal tavor to 
continue, which he did. Later on tl)ere was a crisis in the affairs of 
the cattle company, and a large sum of mouey was neeessary to en- 
able the plaintifC. who bad guarantied some $2,000,000 of its obligations, 
to maintain himself, which money the défendant seeured by a personal 
appeal to the plalntiff's brother, who was a man of atHuence in New 
Yorlc. Feoling, however, that his position was insecure, the défendant 
w'hile on this trip obtained another, at a good salary, with a company 
in Pittsburg ; but upon his retum, at the eamest solicitation of the 
plaintiff and his counsel, was led to give it up and keep on with the 
cattle company, the plaintifC .guarantying and paying the salary which 
bad been promised him trom the mining company, but which had 
been stopped, to which payment, however, the défendant contributed 
the compensation allowed him by the court as receiver, amounting to 
$3,800. A few months later the zinc mine was sold at a serions loss; 
the défendant'? interest being made practieally worthless. About this 
time, in a casual interview in a street car, thei plaintiff, who had several 
times before expressed: his willingness to give up the défendant'» note, 
saying that he did not wish him to lose anything by the veuture, de- 
clared to the défendant that he might consider the note discharged ; the 
services which he had rendered to the plaintift' and tlie sacrifices that 
he had made to do so beiiig referred to aud assigned as the reason. Tlie 
note, however, was not given iip, the plaintiff explaining tliat it miglit 
préjudice him with others, wliose notes for similar interi>sts he held and 
whom he proposed to sue. HeM. in a sulisequeut suit by the plaintiff on 
the note, that tliere was snfflcient considération for the promise to 
release, which was set up, and that a verdict for the défendant should bc 
sustained. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Francis Rawle and B. P. Finley, for plaintif? in error. 

Charles B. Downs and W. Findlay Brown, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This was a .suit on a promissory 
note for $1-5,050, given by the défendant to the plaintiff for an interest 
in a zinc mining company. The défense set up was, first, that the 
note was obtained by misrepresentation, and, second, that before it 
became due the plaintiff agreed to cancel it. Both issues were sub- 
mitted to the jury, who found for the défendant; but in response to 
an inquiry by the court, at the time the verdict was rendered, it was 
put entirely upon the second ground. 

Complaint is made that there was no évidence of misrepresentation, 
and that it was error to let that question go to the jury; the plaintiff 
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being prejudiced, even though they found in bis favor. The practice 
of calling on jurors to speciaUze tbeir verdict in the way that was 
donc is furthermore deprecated, and tbe rigbt of the court to do 
so is challenged. But the rigbt to interrogate a jury, and to act u])on 
tbeir findings, is directly sustained in Walker v. Southern Pacific R. 
R., 165 U. S. 593, 597, 17 Sup. Ct. 121, 41 h. Ed. 837, and City of 
Elizabetb v. Fitzgerald, 114 Fed. 547, 52 C. C. A. 321, and docs not 
need to be vindicated bere. And, far from being open to tlie criticism 
made of it, if it were oftener resorted to, it would save not a fcw 
niistrials; many rubngs to wbicb objection could otherwise be justly 
made being ehminated and rendered barmlcss. Clementsen on Spécial 
Verdicts, 95, 28G ; 4 Mich. Law Rev. 493. While, tbcn, in tbe présent 
instance it may bave been error to submit to tbe jury tbe question of 
misrepresentation in obtaining tbe note, and as matters go in the jury 
room it may, pcrhaps, not hâve helpcd the plaintiff to do so, in légal 
contemplation it did bim no injury; and, tbe jury having found in 
liis favor upon that issue, it is out of the. case as completely as if it 
never bad been there. 

The real question is wbether there was any considération for the 
promise to release the note, which is relied upon. The facts which 
bear upon this are not seriously disputed. In Kovember, 1900, the 
plaintiff, having taken an option on a zinc mine in Missouri which 
be proposed to develop. wrote to the défendant, who was in the em- 
ploy of the Standard Oil Company at Bayonne, N. J., and bad bad 
considérable gênerai business expérience, to come out and take charge 
of it, offering bim a salary of $7,500 per annum, where lie was getting 
but $6,000, as well as a substantial intcrest in tbe enterprise, for which 
be agreed to take a three-year note, with the stock of the company 
which was to be formed as collatéral. The relations of the parties 
for a number of years had been of the most friendly and intimate 
character, very much, indeed, like that of father and son ; the de- 
fendant, who started as a stenographer, having risen by the plaintiff's 
influence to a responsible and remunerative position. Movcd b}' a 
sensé of personal obligation, as well as by the inducements held out 
to bim, the défendant accordingly gave up bis place in the East and 
assumed the management of the business. The venture, however, was 
not a success, and the défendant was only a short time engagcd with 
it, at least directly. The plaintifï became involved in other matters, 
in which be needed bis assistance, and tbe active management of it 
was therefore given up after a few months ; the property being eventu- 
ally sold out to other parties in December following at a heavy 
sacrifice. The diversion from the mining business was due to a crisis 
in the afifairs of a cattle company at Kansas City, in which tbe plaintifï 
was even more largely interested. A receiversbip was necessary to 
extricat, it, and, the plaintifï having no confidence in those with 
whom be was associated, the position was pressed upon the défendant, 
who assumed it in May, 1901, continuing in it up to the middle of 
October. The duties which devolved upon bim in that connection 
were of the most arduous and exacting cbaractei-, and, combined with 
the personal loss entailed by the failure of the zinc mine, the strain 
upon bim, physically and mentally, was so great that early in July be 
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almost reached the point of a nervous breakdown. His salary from 
the mine was a!so eut ofF, and the prospect of getting anything out 
of the receivership was problematical, and would not in any event 
be reahzed until it was broiight to an end. Money to run the cattle 
business, moreover, was lackins:^, and he was falhng; behind in his ac- 
counts to such an extent that liability on his bond was possible, im- 
periling ail his property. The situation seemed desperate, and he 
wrote the plaintiff to be relieved from it, but was urged to stay on, 
which he consented to do as a matter of personal favor. No material 
improvement, however, followed, at least not immediately ; and the 
affairs of the cattle Company reached such a crisis in September that, 
unless relief was speedily obtained, the plaintiff, who had guarantied 
some $2,000,000 of its obligations, might not be able to maintain him- 
self. The immédiate amount needed to tide things over was $80,000, 
and the défendant suggested that the plaintifï's brothers, William and 
John D. Rockefcller, men of the large st affluence, should be appealed 
to. The trouble was that the plaintiff was not on good terms with 
them, and in addition was himself under such a nervous strain from 
this and other matters that he was in no condition to go and see them. 
It was accordingly arranged that, armcd with a letter from the plain- 
tiff, the défendant should go to New York and interview Mr. William 
Rockefeller, which he did v/ith such success that the mone}' was raised 
and the plaintiff relieved from his embarrassment. Feeling, hovv-ever, 
that the situation still was precarious, and that he must look after 
his own Personal interests, the défendant, wlule away, hunted up and 
secured a position with a sait conipany at Pittsburg at a good salary, 
and upon his return to Kansas City again- brought up the question of 
giving up the receivership. But the plaintiff would not hear to it, 
and, together with his attorney, labored with the défendant the better 
part of a day, urging the necessity for his keeping on and the unfair- 
ness of his quitting at that time ; and, upon the plaintiff promising 
to take care of the salary due hiin from the mining company, he 
agreed to stay, which he did, without further demur, until the re- 
ceivership was v.'Ound up, assisting somewhat, also, again in the 
management of the zinc company. Not long after this, an offer was 
made for the zinc property which ail parties regarded favorably; the 
plaintiff being repaid by the sale the cash advances which he had 
made, and about 10 per cent, being divided around upon the capital, 
the défendant getting a crédit on his note of some $1,500. 

This sale was consummated early in I^ecember, and soon afterwards, 
December l'î'th, while plaintiff and défendant were riding together in 
a Street car, the interview occurred at which, according to the de- 
fendant, the note \\-a.s forgiven him. "You may regard this note as can- 
celed and off the books" is the way it was put ; the plaintiff at the same 
time explaining that he did not surrender it, because he intended to 
sue certain other parties, who had got him into the enterprise, whose 
notes for stock he was similarlv carrying, and he did not wish to 
préjudice this. "But your matter," as the défendant was assured, "you 
may consider disposed of." The plaintiff adraits this meeting, and that 
the subject of the note was brought up, but dénies having agreed to re- 
lease it, and, on the contrary, déclares that the défendant wanted him 
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to doso, but lie refused. At least twice before, however, he had vol- 
untarily made a similar offer, and, while the défendant in each case put 
it aside at the time, only a few days previously he had written to the 
plaintiff, expressing a willingness to accept, if he thought proper to 
renew it, which not unnaturally led up to what is claimed to hâve 
followed. Right afterwards, also, December 20th, the défendant wrotc 
again, alluding to the point made by the plaintiff about retaining the 
note, but calHng attention to the fact that the matter would be left in 
bad shape in case either of them died, and suggesting that something 
should be given to him to show that the note was eventually to be 
delivered up or canceled. And, while it is true that the plaintiff did not 
answer favorably, that does not do away with the corroborative effect 
of this letter. Ail this, however, goes only to the probability of the de- 
fendant's story, and was for the jury. The question which concerns 
us now is, whether, assuming the promise, there was anything to stand 
as a considération so as to make it binding. 

As a mère gratuity, if that was ail there was to it — the plaintiff not 
wishing the défendant to be at a loss, as he expressed it, in the earlier 
offers — the promise to release would not be enforceable ; the gift not 
having been completed by a surrender. The same is true, also, if the 
stock which was pledged for the note and was demonstrably worthless, 
was to be taken and the note canceled, which would be merely another 
way of putting it. Neither was anything donc or omitted by the 
défendant at the time, so as to furnish an inducement directly moving 
between the parties, although that is not essential; a past transaction 
being sufficient, provided it actually enters into the bargain. A con- 
sidération, however, is claimed to be found in the services rendered by 
the défendant, to which référence has been made above, which, for- 
tunately for that contention, according to the testimony of the défend- 
ant, were expressly assigned by the plaintiff as the basis of his action. 
"He said he appreciated very much ail I had donc for him in connec- 
tion with the receivership matter," is the statement. "He appreciated 
the heavy strain on my vitality and strength it had been to go through 
such an expérience, and he appreciated what I had donc for him in re- 
lation to his brother William and other things that I had donc; and 
for thèse reasons, and ail reasons, I might consider that the note 
was finally disposed of." As to the character and valvie of thèse serv- 
ices there can be no reasonable question ; nor that they were performed 
at the urgent solicitation of the plaintiff. for his own personal benefit, 
and to the marked inconvenience, if not disadvantage, of the défendant. 

It is said, however, that they were fully compensated at the time by 
the salary which he was to get, which was continued to be paid him, 
as guarantied by the plaintiff, even after the zinc companv had gone 
out of business. But one of the inducements held ont to him to leave 
his position with the Standard Oil Company was that he was to hâve 
an interest in the enterprise, which having failed, his salary did not 
altogether meet the situation. To its payment, moreover, the défend- 
ant himself contributed the $3,800, which he was allowed by the court 
for his services as receiver, which he turncd over, at the suggestion 
of the plaintiff, to help reimburse the latter for the money advanced 
to the zinc conipany, out of which the plaintiff "s salary was paid; as 
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tlie resuit of which, if his services to the companj- are hekl to hâve been 
met by his salary, it stih leaves him uncompensated for what he did as 
receiver ; and, whiie it may be that the plaintiff, having personally 
guarantied his salary, was entitled to command his time in the one 
]30sition or the other, as it suited him. and even though we disregard 
tlie contribution to this which the défendant made by gi\'ing up what 
the court had allowed liim, which, after ail, goes a long way to elimi- 
nate it, outside of and beyond ail this there were otlier and extraordi- 
nary services which made up a considérable taie, for which he ad- 
niittedly got nothing. It was no part of his duty as receiver, for in- 
stance, to solicit the $8(1, 000 which was sccured from tlie olaintiff's 
brother. This was undertakcn solelv in the interest and for the benefit 
of the plaintiff, to whom it was of the niost suprême im])ortance, the 
Personal character of which he recognized by paying the defendant's 
expenses, and, if so. why not, also, for liis services? And when, at 
the urgency of the plaintiff and his counsel, the défendant agreed to 
stay on in the receivership, giving up the jjosi'ion which he had secured 
elsevvliere, it was as a sheer niatter of favor to the jjlaintifï, and was in 
fact so pressed upon him. 

The only difficulty is that the acts of the défendant were a.nparently 
rendered withont expectation of rcward. for which neither then nor 
afterwards was any direct claim ever made. At the same time, they 
were in no sensé voluntary. in view of which, and the assurances given 
by the plaintiff from time to time, particularly with regard to the note 
in controversy, the défendant might fairly an.tici])ate that in some way 
tliey wouid eventually be made up to him. It is in the light of and with 
référence to ail this that the promise to release is to be taken. Fifteen 
thousand dollars is not given away for nothing, nor is it to be explained 
in the présent instance on the score of friendship, particularly as the 
plaintiff's regard, as he himself says. had begun to decidedly weaken. 
Based squarely, as it was by the express déclaration of the plaintiff, 
on the extraordinary services which the défendant had rendered, it 
thus became at the same time a récognition of their value and of the 
obligation resting upon him to make compensation., an admission which 
put the défendant in a position to demand something substantial, even 
if the release set up were not supportable. It was not simply, as bef(3re, 
that the plaintiff did not want to see the défendant lose by tîie venture. 
That, also, may bave actuated him. But what he proposed, as it was 
put, was to positively and directly remunerate him, according to what 
was acknowdedged to he his actual due. Conceding, then, as we must, 
that a considération for the promise to release. which is relied upon, 
must appear, and that consisting. as it did, of services already rendered, 
tliey must hâve been of such a character and ])erformed under such cir- 
cmnstances as entitled the défendant, not only to expect. but to enforcc, 
compensation, there is enough, in our judgment, to meet thèse require- 
ments in what is found hère. It may seem dangerous to hold, as we 
thus apparently do, that a money obligation of this magnitude can be 
discharged by a casual observation in an informai interview, without 
an}thing directly moving between the parties at the time, and with 
nothing but the say-so cf the party released to sustain it. This is 
not, iiideed, the whole case. But, giving fuU force to the circumstances 
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which are thus alluded to, they bear, as already stated, merely on 
the probabilities, and not on the légal principle involved, with which 
we are alone concerned at this time, which having been correctly de- 
clared at the trial, the judgment is affirmed. 



JAMES V. EVANS. 
(Circuit Court of Appeals, Third Circuit. Dceombor 17, 1000.) 

No. 21. 

1. New Thtal— Order— TiifE. 

Wliere a verdict aud judgment were rendered for one of two joint 
tort-teasors and agniust tlie otlier, an order grauling a new trial at tlie 
saine term was in time. 

2. TeIAL — VeIÎDICT— CONSTKUCTIOK. 

Where, in an action for conspiracy against two joint défendants, tlie 
jury retui-n<>d a verdict flnding in favor of plaintilï for a specified suni 
and against F., "one of tlio défendants," tlio findiug sliould jje coustrued 
as a verdict in favor of the otlier défendant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, § 772.] 

3. Conspiracy — Parties — ,Toint and Several Liaiiility. 

Wbere plaintiff sued two défendants jointly for conspiracy, and a ver- 
dict was reudered in plaintiff's favor against one of tlie défendants ouly, 
plaintlfl: was entitled to a judgment as against liim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 24.] 

4. Wbit of £jsbob — New ïrial — Disoeetion — Keview. 

Tlie rule that tlie allowance or refusai of a new trial rests in tlie dis- 
crétion of tlie trial court, and will not be intorfered with on a writ of 
error, has no application, where sucli allowance or refusai results from 
a clear abuse of discrétion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, A^ipeal and Error, 
§§ ,'5800-3870.] 

5. S.^.me--Abuse of Discrétion. 

Where a new trial was awarded solely by reason of an orroneons opin- 
ion tUat, uiider tlie pleadings, the verdict could not by any possibilitj' law- 
fully bave been found. tbere was an abuse of discrétion, which miglit be 
corre(;ted by writ of error. 

]Kd. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3SG0-3S70.] 

6. New Trial— Order— Effect. 

riaintiff sued two défendants for conspiracy, and, a verdict hav- 
ing been rendered in favor of one of thcni and against the other, judgment 
was rendered in favor of the défendant found not guilty, aftcr which 
an order was inade granting a new trial. Hchl. that such order operated 
to vacate the verdict and judgment in favor of the défendant not charged. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, New Trial, § 331.] 

In Error to the Circttit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 140 Fed. 419. 

J. C. Swartley, for plaintifif in error. 

George T. Hunsicker, for défendant in error. 

Before Dy\LLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 
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BRADFORD, District Judge. Regina Evans, the défendant in 
erroi% brought in December, 1904, an action of trespass in tlie circuit 
court of tlie United States for the eastern district of Pennsylvania 
against Wynne James, tlie plaintiff in error, and Henry G. Freeman, 
]t. In her déclaration she set fortli in substance, among other things, 
that she was the ov/ner of a farni of ninety-five acres in Bucks coun- 
ty, Pennsylvania, of the value of. $5,400 above ail incumbrances, and 
of live stock, crops and farming implements thereon of the value of 
$3.000; that Freen:an was the owner of four old brick houses in 
Philadelphia assessed at the sum of $31,800, which was in excess 
of their value ; that James was an attorney at law and was eni- 
ployed by the plaintiff for the purpose of effccting a cash private 
sale of her farm and property thereon ; that Freeman and James 
"did fraudulently, deceitfully, maliciously and unlawfully conspire, 
combine, confederate and agrée together to cheat and deprive plain- 
tiiï of her said real and personal property by effecting a fraudulent 
exchange thereof for a worthless equity in said houses" and by other 
deceitful and fraudulent devices particularly set forth in the déclara- 
tion; and that the défendants succeeded in accomplishing the pur- 
pose of their conspiracy. The défendants severally having pleaded 
not guilty, the case went to trial and },Iay 3, 1905, a sealed verdict was 
brought in and at the same time a written mémorandum signed by 
ail the jurors was handed to the clerk, which was in the following 
words and figures : 

"We, the unaersifciied, jury in tlie above sliited case, fmd in favor of the 
plaintiff for $7,273.3::!, and agaiust Henry G. Freeman, Jr., oue of the défend- 
ants." 

The verdict was formally recorded as follows : 

"And afterwards, to vrit, on the tliird day of :day, A. D. 190.", the .jurors 
aforesaid upon their oaths and afiii'inatioiis respeetively do say that they 
fiud for phiintifï and afcainst Henry C. Freeman, ,Tr,, oue of the' défendants, 
and assess the daj]ha,i,'es at seveu thoiisand two Uundred and seventy three 
and 33/100 doUars (.Ç7,27:!.:!3)." 

Freeman, through his counsel, moved May G, 1905, for a new trial 
and also in arrest of judgment. In support of the motion for a new 
trial he urged that the court erred, among other things, in charging 
the jury as follows : 

"It is eharsed in the dechiration that there was a eonspiracy betwocn 
thèse two défendants for the purpose of nialdng thèse false représentations 
to lier, in order to induce her to enter into this transaction whereby she was 
defrauded. Now in an action Uka this for deceit or fraudulent misr'epresenta- 
tion, which results in daniage, tlie mattor of consi)iracy is not the mattor 
which entitles a plaintiff to a recovery. Whether there is a eonspiracy char- 
ged or proveu, or not, if the évidence shows that by false and fraudulent 
représentations of both or one of theiii. tliis plaintiff has sufCcred a damage, 
she would be entitled to recover against the one perpetrating the wrong upon 
her; or if both of thein liad doue the \'i-rong, together or sepurately, whether 
there was a conspiracy proven or not. If you tind that both or oue of them 
perpetrated and havc doue this wrong, if any wrong was done. the plaintiff 
would be (întitled to recover for the aniount of the damage suffered against 
either one or both, as you flud the évidence to he, if you flnd in her favor, and 
for such an amount as the évidence would warrant" 
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And further: 

"If, however, you find that tlipro is no oonppi ni oy. niirt one or ihc oflter 
made false re|)res('iit:alious of iiuitm-ial fncts in regard to tliis Innisactioii 
vvhieh resulted iu damag(!, tlicn you liave a right to say that that oiie is re- 
sponsihle liere." 

So, too, among the reasons in support of the motion in arrest of 
judgment substantially the sanie ground was taken, as follo\¥s : 

"2. The verdict of tlie jury liaving established tliat there was lio frawl 
or conspiraey as allcgert iu the dechiration, betweeu tlie said, Henry (i. F)-<-e- 
nian, Jr., aud his co-deteudant Wynne James, under tlie ploadiiigs îiiid issue in 
the case, no verdict couid in law be found l)y the jury agaiiist tlu' détendant 
Freeman iudividually, and no judgment shonhl be entered ou tlie sanie,'' 

The counsel for James filed May 10, 1905, with the cicrk of the 
court below a prjecipe for the entry of iudgnient in favor of liis 
cHent upon the above mentioned verdict, and thereupon judgment was 
noted upon the record accordingly. The motion for a new trial was 
granted September 6, 1905, the court, among other things, saying: 

"Taking oral and dociunentary évidence together there was ample proof to 
sustain the plaiiitiff's claini, and the jury found a verdict for seveu ttiousand 
two hundred and sevejity-three and thirty-three hundredths dollars ($7.27;!.;î;î) 
in favor of claimant but only against Freeman, one of tiie défendants. * * * 
Tho verdict against Freeman alono caunot be sustained in view of the fact 
tliat the tstatement claims for an nnlawful conibinatinn lietween Freeman and 
plaintiff's attoriiey, .Tanies, and the évidence sul)mitted liy her tended to prove 
that allégation, and a new trial should tlier(>fore lie granted, and it Is so 
ordered." 

It is fairly inferablc from this languagc that the court intcndcd 
and ordered a new trial as to both James and Freeman. The piaintilî. 
after the expiration of the term in which the verdict was rendered 
and judgment entered in favor of James, filed a jietition in the court 
below November 2, 1905, praying the court "to reinstate the motions 
for a new trial and in arrest of judgment, and grant a reargument 
thereof." The pétition recited, among other things, the rendition 
of the verdict, the filing of the motions for a new trial and in arrest 
of judgment, the judgment ou verdict in favor of James and the order 
granting a new trial. It alleged in substance, among other things. 
that the plaintiff and her counsel had belicvcd that a new trial had 
been awarded as to both défendants, and discovered only October 
27, 1905, that a judgment had been entered in favor of James ; that 
owing to the condition of the record it might bc contended by the 
défendants that the judgment in favor of James was a final judg- 
ment which could not be set aside by the court; that it might also 
be contended by them that such judgment "éliminâtes the clément of 
conspiraey, and plaintifï, if entitled to proceed, can onl}' do so in an 
action of deceit against Freeman, whereiii évidence of déclarations 
and conduct of James in the absence of Freeman wiU be inadinis- 
sible"; that, as the plaintiff was advised and believed, the charge of 
the court to the jury was correct with respect to the riglit of the plain- 
tiff to recover against both or eitlier of the défendants, as the facts 
shotdd warrant, and, therefore. the motions for a new trial and in 
arrest of judgrncnt should hâve been denicd; that the then condition 
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of t!ie record was such that "the plaintiff is deprived of ail remedy 
against the défendants or either of them in lier action of conspiracy" ; 
and that "unless plaintiff's case, if re-tried, retains its original form 
of conspiracy against both défendants, and she hâve a new trial as to 
both, she is without redress." In disposing of the pétition January 
8, 1906, the court below considérée! with some carc the scope and eiïect 
of the order granting a new trial, which was made Septeniber 6, 
1905, as above mentioned, and the language nsed leaves no room 
for doubt that the order for a new trial rclated to both défendants. 
The court said : 

"The jui'y, by the fiudhis for the ijliiintiff. estiiblishoil ihe existonpe of the 
oouspirat'y, aiul a verdict camiot be penuittetl to stand which seeks to iiiako 
oiie defeudant paj' the total damage. To save Frcemaii froiii this injustice, 
a new trial was grunted ou a verdict which was as indivisible as the alleged 
joint wrong upou which it was based. It was a verdict that conhl oïdy stand 
or fall as to both. It could not stand as to Janies and fall as to Freeman. 
AVhen it was set aside, it was set aside as a whole or not at ail. The language 
used in the opinion shows that both défendants were considered In discussing 
the reasons for a new trial, and because of their inséparable connection with 
the transaction the new trial was granted as to both. The action of James, 
by his counsel, after the term had expired, was a plain indication that he 
eutertained grave doubt as to what the order for a new trial embraced, before 
the court had auy knowledge of the entry of judgnient for James, or that 
there existed any dispute as to the faet that the opinion awarded a new trial 
against both James and Freeman. Ilad it been known that judgment had been 
noted in favor of James at the time of filing tlie order for a new trial, there 
is uo doubt but that this jvidgment would bave been vacated, but under 
the décisions it is plain that the awardiug of a new trial vacated the judg- 
ment in favor of liim. Motion to rcscind order for a new trial refused. In 
order that the record may plainly show what was done on September 6th, 
lOOn, the following order will be entered : 

And now, to wit, Jauuai-y 8th, 190(3, judgment on the verdict as to Wynne 
.Tames, entered May lOth. lOO.j, is hereby stricken from the record, and the 
docket entry made Seijteniber 0, lfK)5, which reads 'opinion granting a new 
trial filed' be amended so as to read 'opinion flled awarding a new trial 
against Henry G. Freenuui, Jr., and Wynne James.' " 

The first and second assignments of error présent the substantial 
questions in the case. The latter is that there was error in granting 
a new trial as to James, and the former, that there was error in 
making the order of January 8, 190G, striking from the record the 
judgment on verdict in favor of James, entered May 10, 1905. The 
order awarding a new trial was made during the term in which the 
verdict was rendered and the judgment in favor of James entered. 
It was, therefore, seasonably made, if time alone be considered. But 
the inquiry remains whether it was in other respects, involving, as it 
did, the vacation or setting aside of the judgment in favor of James, 
such an exercise of judicial discrétion as cannot successfully be as- 
sailed on writ of error. The verdict rendered by the jury May 3, 
1905, was not only against Freeman, but in effect, though not in form, 
was a verdict in favor of James. Girts v. Commonwealth, 22 Pa. 351 ; 
Wilderman v. Sandusky, 15 111. GO ; Missouri Pac. Ry. Co. v. Kings- 
bury (Tex. Civ. App.) 25 S. W. 322. That such was its opération 
under the practice of the courts in Pennsylvania we bave no reason 
to doubt. On this verdict, as above stated, judgment was entered 
in favor of James May 10, 1905. This was a final judgnient and its 
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entry appears to hâve been regnlar. Subject to possible reversai on 
writ of error, and to the power oî the court, during the term in wliich 
it was entered, in the exercise of a sound discrétion, to open or set it 
aside, it conclnsivel}^ established immunity on the part of James witlr 
respect to ail matters in controversy in the suit. The court beiow 
having charged the jury tliat, notwithstanding the fact that the 
plaintiff in her déclaration set forth a conspiracy between James and 
Freeman to practice the deceit alleged, there could be a recovery on 
account of résultant damage from both or eitlier of them as the évi- 
dence should warrant, a verdict was found, as above stated, against 
Freeman and in favor of James. The court subsequently changed its 
views on the subject of sevcral liability, and declared, in the opinion on 
the motion for a new trial, that a "verdict against Freeman alone 
could not be sustained in view of the fact that the statement claims 
for an unlawful combination between Freeman and plaintiff's at- 
torney, James," and, in the opinion on tlie pétition for a re-instatement 
of the motions for a new trial and in arrest of judgment, that "the 
act charged could not hâve been committed by one" and the verdict 
was "as indivisible as the alleged ioint wrong upon which it was 
based" and "could only stand or fall as to botli." We are unable to 
concur in the opinion of the court below that tlie only verdict which 
legitimately could be rendered in this case would be either against 
or in favor of both défendants. This is in substance an action on 
the case in the nature of conspiracy. Being a civil remedy, the gist 
of the action is not the conspiracy charged, but the tort working dam- 
age to the plaintiff. The tort in its nature was capable of commission 
either by both défendants jointly or by Freeman alone. The jurv bv 
its verdict found against Freeman and in favor of James. Such a 
course has been warranted by the authorities from an early day. 
Skinner v. Gunton, 1 Saund. 228, 230, note : Savile v. Roberts," 1 Ld. 
Ravm. 374, 378, 379; Parker v. Huntington, 2 Grav (Mass.) 124, 
127; Laverty v. Vanarsdale, 65 Pa. 507;"Collins v. Cronin, liv Pa. 
35, 11 Atl. 869; Rundell v. Kalbfus, 125 Pa. 123, 17 Atl. 238; Fillman 
V. Ryon, 168 Pa. 484, 32 Atl. 89. It is true tliat in Wiest v. Traction 
Co., 200 Pa. 148, 49 Atl. 891, 58 T. R. A. 666, followed by Hart 
V. Allegheny Co. T. Co., 201 Pa. 234, 50 Atl 1010, Rowland v. Phila- 
delphia, 202 Pa. 50, 51 Atl. 589, Minnîch v. Electric Railwav Co., 
203 Pa. G32, 53 Atl. 501, and Goodman v. Coal Township, 206 Pa. 
621, 56 Atl. G5, the court laid down the doctrine that where a suit is 
brought against a number of défendants jointly charging the com- 
mission of a tort, if no concert of action is shown and, therefore, no 
joint tort appears, there cannot be a verdict against any one of the 
défendants on proof of a tort committed by him alone. Ail of thèse 
latter cases, hov/ever, were in trespass for injuries sustained through 
négligence; and in none of them was a conspiracy alleged. We can- 
not assume that the Suprême Court of Pennsylvania intended in decid- 
ing them to repudiate the ancient and well-established doctrine ap- 
plicable to civil actions charging conspiracy. Indced, in Wiest v. 
Traction Ce, the court evidently intended, without overruling or 
questioning them, to distinguish its décisions in actions for coa- 
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spiracy from the case of négligence then under considération. For 
it said : 

"Layerty v. Vanrirsdale, 65 Pa. 509, was an action of conspiraey, and tbat 
décision is ref érable to that class of cases. Collins v. Cronin, 117 Pa. 35, 
11 Atl. 80!), Rundell v. Kallrfns, 12.") l'a. 12,3, 17 Atl. 2.''>8. and Fillman v. 
liyon, 168 Pa. 484. :'>2 Atl. 8!), are similar in cbaracter. ïhcse cases do not. 
\ve thlnk, when ri<;litly understood, jnstify the practice, of joiuiiis: as défend- 
ants, in suits for negliKeuce. t^'ory one, afjainst wlioni any srounrt of liability 
seems to exist, witliout regard to tbe question of whetber tlie case is really 
one of joint tort." 

We think tliat under the pleadings the court below correctly charged 
the jury in such manner as to permit a verdict, should the évidence 
so warrant, against Freeman and in favor of James, and that, the jury 
having on the évidence found such a verdict, final judgment properly 
vi^as entered thereon. The ground on which the verdict was set aside 
and a new trial awarded was, not that a verdict should not hâve been 
found against Freeman, but that it "could only stand or fall as to 
both." While it is a gênerai rule that the allowance or refusai of a 
new trial rests in the sound discrétion of the court and will not be 
interfered with on a writ of error, it is well settled that this rule has 
no application where such allowance or refusai results from. a clear 
abuse of discrétion. And where a new trial is awarded solely by 
reason of an erroneous opinion that under the pleadings the verdict 
could not by any possibility lawfuUy hâve been found, there is in legai 
contemplation an abuse of discrétion which can be corrected by writ 
of error. In awarding a new trial, nccessarily involving and effecting 
the vacation or setting aside of the verdict and judgment in favor of 
James, the court acted, we think, under a misapprehension of the law, 
and its action in this regard was not had in the exercise of a sound 
judicial discrétion, but constituted réversible error. In view^ of the 
foregoing reasons it is unnecessary particularly to discuss the order of 
January 8, ]90G, made, as before stated, after the expiration of the 
term in which the verdict was rendcred, striking from the record 
the judgment in favor of James and awarding a new triil agiinst 
both défendants. The orders awarding a new trial and striking from 
the record the judgment in favor of James should be reversed, with 
costs, and that judgment re-instated; and it is so ordcred. 



McNICOL V. NEW YOP.K I.IFE INS. CO. 
(Circuit Court of Appeals, Eigbth Circuit Noveniber IG, 1000.) 

No. 2,-309. 

1. iNsunASCE— Life Ins^ranoe — Coxti!act — Kxecution. 

Deceased applied for insurance in défendant compaiiy. and in order 
to get a réduction in premium requested informally tliat bis ;u)')lication 
be dated baclv. At tbe time of malving tlie application be ]iaid tbe local 
agent the premium for the flrst year. taking a receipt providing that tbe 
premium sbould be rcturned in case the application sbould not be ac- 
ceiited. Défendant elected not to acce])t tbe appli''ation, mile.".:» tbe ap- 
plicant amended it, formally requesting tbat the insui'ance should take 
effect as of the prior date, and consenting to cectain otber condition ; 
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and for this purpose submitted an amended application, with a policy 
based thereoii, wliicli was sent to its local agent witli inst.nietions not to 
deliver until tlie applicant signed the amended application and paid cer- 
tain interest on the flrst preniiiim. The agent wrote the applicant that 
the policy had arrrved "straight as a string" and that he hoped to de- 
liver the sanie the following Sunday, but iiisured died before that timo 
without having received the policy, signed the amended application, or 
paid the additional prendum. Helâ, there was no acceptance by do- 
ceased of the iiisurance company's counter pi'oposition, eontained in the 
amended application, snfticieut to constitnte a coutract of Insurance. 

2. SaME — RECEtPT op Peemium. 

The receipt of a flrst year's premium from an applicant for life iiisur- 
ance, with the qualitication that it \^'as conditional on the acceptance by 
the iusurer of the applicaut's proposition for insurance as made in liis ap- 
l)lication, and, if the î)roposition was not aecepted, the money should be 
returned, did not constitute a conti'aet of insurance. 

3. SaME— ESTOPPEL. 

Défendant insurance company rejected an application for insurance as 
made, but fllled ont an amended application and the policy based thereon, 
and sent the same to its local agent, with instructions not to deliver the 
policy until Insured had signed the amended application and paid the 
necessary additional premium. The agent wrote the applicant that he 
had received the policy "straight as a string" and hoped to deliver the 
same the following Sunday, but the applicant died before signing the 
amended application or obtaining the policy. lleld. that the insurance 
Company was not estojjped by the letter of the local agent to deny that it 
had not aecepted the applicant's original proposition. 

In Error to the Circuit Court of the United States for the District of 
Kansas. 

On December 14, 1903, one McNlcol, of Wichita, Kan., made an application 
to défendant company for a policy of $5,000 on his life, payable at bis death 
to his son, William I). McNicol, the plaintifC in this action. The applicant 
was horn Jlay 8, 1863, and his âge on December 14, 1903, for insurance pur- 
poses as determined by his nearest birthday, was 41 years; but, to get a 
réduction in premium corresponding to a year's less âge, he requested in- 
formally in his application that his policy be dated back to November 7th, 
which. if donc, would seciu'e for him the benefit of , a premium based on the 
âge of 40, instead of 41, years. At the tiuie of making the application he 
jiaid the local agent of défendant company at Wichita, in a luanner satis- 
factory to him, the premium for the flrst year, talving a receipt therefor, 
with a proviso that, if the ijolicy should not be issued by the company on bis 
application, the amouut of the payment should be returned to him by the 
agent, l'ursuant to the usual practice, and as contemplated by him, his 
ii]jpllcation was forwarded to the home office of the company in New York 
for its approval and acceptance. In due time the company determined that 
it would not accept the application or issue a policy on it, unless the appli- 
(iaut would make a certain amendmeut to it, formally reqnesting that the 
insurance should take efCect as of November 7, 1903, instead of Decembei' 
14, 1903, the date of the application, and agreeing that the accumulation 
period and the loan and nonforfeiting provisions of the policy should ail 
relate back to November 7th. The company, finding the médical examination 
accompanying the application satisfactory, caused a policy of $5,000 to be 
Iirepared and executed in gênerai conformity to the application, but attached 
to it a formai amendmeut of the application, conforming to its requirement 
as just stated, and returned them both to its local agent with instructions 
not to deliver the policy to the applicant until the amendment should be signed 
by the applicant and until he sliould pay the smn of $1.10 additional premium ; 
the same being Interest at the rate of 5 per cent, per anuum on the amount 
of the flrst aimual premium from November 7th, when the policy was to 
IxK-ome effective and when the premium was due, to December 14th, when 
the application was made for the policy and when the premium was actually 
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paid. The local agent reeeived the executed poliey and the proposed amend- 
ment on January 7, 1904, and on that date wrote McNicol, who lived some 
distance away, that the poliey had arrived "straight as a string" and that 
he hoped to place it in bis hands the foUowing Sunday. When McNicol re- 
ceived this letter on Friday, January 8th, he was siclc, and, without any 
change in the tacts of the case from those already stated, he died on the inorn- 
ing of Saturday, January 9th, without having received the poliey or jiaid 
the additional premium or signed the amendment to his application. Tlio 
beneficiary instituted suit on the poliey in the Circuit Court. The court madi' 
a spécial fiuding of facts, in substance as just stated, and rondered a judg- 
inent in favor of the défendant. We are asited to reverse that judgment ou 
this writ of error. 

Earl Blake (W. A. Ayres and B. F. Milton, on the brief), for plain- 
tiff in error. 

S. B. Amidon and James H, Mcintosh, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judgcs, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the facts as above, dehvered 
the opinion of the court. The only question in this case is whether the 
facts as found support the judgment as rendered. Tlie application 
made for the insurance was a proposition requiring acceptance as made 
before it became a contract. Travis v. Insurance Co., 43 C. C. A. 
653, 104 Fed. 486. This McNicol, net only presumptively, but actual- 
ly, knew. The receipt taken by him from the local agent when he paid 
the first year's premium informed him in effect that the payment was 
only provisionally received, that his application might not be accepted 
by the company, and, if it should not be accepted, that the agent would 
return the amount of the payment to him. The facts conclusively show 
that the application was not accepted. An amended application was 
prepared by the company, embodying several material modifications or 
additions to the one made by McNicol, and the same was forwarded 
to its local agent for submission to the applicant for his considération 
and signature if satisfactory. This amounted to a rejection of the 
proposition as made by McNicol and a counter proposition by the 
company to him., which could not become a contract until it was ac- 
cepted by him. Mutual Life Ins. Co. v. Young, 23 Wall. 8-5, 23 L. 
Ed. 152; MinneapoHs, &c., Ry. Co. v. Mill, 119'U. S. 149, 7 Sup. Ct. 
168, 30 L. Ed. 376. This McNicol never did. He unfortunately 
died before the counter proposition reached him. The minds of the 
parties never met and no contract was ever concluded between them. 

Plaintiff's counsel contend that, as the poliey was actually made ont 
as called for in the original application and delivered to the local agent 
of the company for the applicant, it thereby became a binding con- 
tract. If such were the only facts of the case, their contention might 
be right; but, as already seen, the record contains much more. The 
proposition as made in the original application was rejected by the 
company, and a counter proposition made for the considération of the 
applicant. The physical making out and sending of the poliey to the 
local agent in themselves constituted no contract. By spécial direction 
of the company they were not to be treated as a delivery of the poliey. 
It was not to be delivered until McNicol complied with the terms 
and conditions specified in the counter proposition. 
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It is next urged that, as defendant's agent received the first year's 
premium from the applicant, the company thereby insured him. This 
contention overlooks important facts of the case, and particularly the 
qualification attending the act of receiving the money. It was distinct- 
ly understood at the time that the receipt of the premium was con- 
ditional on the acceptance by the company of the apphcant's proposi- 
tion for insurance as made in his application. If the proposition 
should not be accepted, the money was to be returned; and that was 
the agreed limit and measure of the company's liability resulting from 
the receipt of the first year's premium, in case the policy was not is- 
sued. 

It was argued orally, but not presented in brief of plaintiff's coun- 
sel, that the letter of the local agent, written to McNicol after he had 
received the policy with spécial instructions not to deliver it until Mc- 
Nicol paid a further premium and signed a new application, estopped 
the défendant from dcnying the consummation of the contract. The 
company or any of its gênerai officers did not write the letter, and 
the local agent, as the facts of the case show and as McNicol well 
knew, had no authority to make a contract of insurance without the 
approval of the company, and a fortiori had no authority to conclude 
such a contract in express violation of his spécifie instructions from 
the company. Moreovcr, the letter, whether authorized or not, was 
not written with the intention that McNicol should regard it as an 
acceptance of his original proposition for insurance. It would hâve 
been gross bad faith on the part of the agent, in the light of his in- 
structions, to attcmpt to convey any such intention. Not only so, 
but the language of the letter did not justify reliance upon it by Mc- 
Nicol as an acceptance of his original proposition. It informed him 
that the agent hoped to place the policy in his hands Sunda}'. Whether 
he would do so or not depended as a matter of fact upon whether 
McNicol would comply with the terms and conditions upon which 
alone he might deliver the policy or place it in his hands. The ex- 
pression that the agent hoped to deliver it Sunday is suggestive of a 
doubt as to his ability to do so; and McNicol had no right to rely on 
the letter without recognizing the suggested doubt. Moreover, there 
is no showing that McNicol either refrained from acting or took 
any affirmative action upon the supposition that the letter concluded 
his contract with the company. It thus appears that several éléments 
which necessarily enter into estoppel by conduct (lîigelow on Estoppel 
[5th Ed.'l p. 26) are wanting in this case, and their absence effectually 
réfutes the contention of counsel. The case, frecd from the obscurities 
suggested by ingénions counsel is, in our opinion, clearly without 
merit. The fundamental requisite to the consummation of a con- 
tract, the aggregatio mentium, never existed. Before it could hâve 
been reached, according to the method of negotiation resorted to by 
the parties, one of them died, and this unfortunate fact put a stop to 
further negotiations which might or might not hâve resulted in a 
contract. 

The judgment of the trial court was clearly for the right party, and 
is accordingly affirmed. 
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In re TIIROCKMOUTON. 

(Circuit Court of Appeals, Sixth Circuit. Deeember 4, 190G.) 
Nos. l,4.-)0, 1,522. 

1. Ban'kruptcy — Pétition fok Review. 

Ou ])etitioH to tlic Circuit Court of Appeals to review orders of tlie Dis- 
trict Court iu tiankruptcy proceediugs, ojily (luostioiis of law arisiiig out 
of tlie facts found or conccdod can be considered. 

[Ed. Note. — Appoal and review iu banlvruptc.v proceediugs, see note to 
In re Eggert, 43 C. C. A. 9.] 

2. Same^Re.Wj Kstate— Leasing — Acts of Trustées. 

At tlie timo ol' a banlsrupt's adjudication, certain of lier real estate Imd 
bcen advertised for sale uuder an order of tli<> state court, and was pur- 
cbased at the sliorififs sale by F., wlio imuKïdiately leased the farni for 
$t,2()0 for tbe sueceeditig year. The sheriff's sale was iiot confirnied, and 
the land was finally sold by tlie bankru|)t's tru.-tecs. On tbe appointmeiit 
of tbe trustées P. turned over to theni *^'ie tenant's note for tbe year'.s 
rent, and they ratitied tlie lease, after which tlie tenant paid the note and 
raised a erop on the land of tbe value of .$8.000. ]Iclih tliat the trustées, 
after obtainins coritrol of tbe hind, properly ratified such lease as against 
the ri.ghts of the bankrupt. 

3. Same— Tnterest i>- Land— State Courts— Judc ment. 

AVbere. prior to tlie institution of proceodint-'s in bankruptcy, the higb- 
est court of tbe state in which certain land belonging to the bankriiDt was 
locatcd, had bcld tliat W. bad acquired title to an undividcd one-fifth in- 
terest therein on foreclosure of a lien, for attorney's fées, and the court 
in such action bad .iurisdiction both of the iiarties and subject-uiatter. 
such aû.iudication could uot be cillaterally attacked in the bankruiitcy 
proceediugs, and the trustées in bankruptcy thersifore properly recognized 
W.'s interest in tbe land. 

4. Same — Sai.e.s — Piîioe — A dequact. 

Where land in which a bankrupt owiied an nndivided four-fiftlis inter- 
est was appraised at $(),00(), .'uid tlie bîiiikrupî's interest was so'd for 
$4,000, the priée was not so inadéquate as to eutitle the bankrupt to hâve 
the sale set aside. 

5. Same — Duty of Trustées — Cox"inuance or Suit. 

Prier to a bankrupt's adjudication, she b.ad contracted to excbange cer- 
tain land frec froni incuinbrances for 40 city lots. Wlicn the bankruptcy 
adjudication was nmde, the bankrui)t's land was incuinbered by a mort- 
gage for .'P12,0€0 and a judgnient lien for the services of an attorney. 
The owner of the lots refused to muice the e.Kchange. and the bankrupt 
hiid sued hini to coinpel spécifie performance, in wliicli lie had answereil 
tbat he owned more tban tbe 40 lots in question, and that the eontract 
did not specify which 40 he was to oonvey. Ilcld tbat, a deniurrer to such 
défense having been overruled, the trustées properly refuscid to proseeute 
the suit further. 

6. Same — Sales— Acceptance or P>id. 

Wlien certain of the bankrupt's real estate was offered for sale, she of- 
fered to bid !fl0.."i00, but. boiiig unal)le to denosit ipLOOO earnest nionpy or 
p.ay the ainount of her bid, the auctioneer did not receive or cry her bid, 
and finally sold the pronerty to aiiotiier for %w;',~A. JlcUl, that such sale 
was properly conlirined nearly a nionth thereafter; the bankrupt having 
taken no steps in the nieantime to make good her bid. 

Pétitions to Review Orders of the District Court of the United 
States for the Eastern Division of the Southern District of Ohio, in 
Bankruptcy. 

149 iK— 10 
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John Logan, for petitioner. 
W. G. Hyde, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judgc. On January 7, 190i, Margaret Alice 
Tiirockmorton was adjudicaled a bankrupt, and on January 27, 1904, 
Samuel T. Ruggles, Samuel W. Courtwright, and John Sclileyer were 
appointed trustées of her estate. The principal property owned by 
the bankrupt was a farm in Pickaway county, Ohio, appraised at 
$17,000, free of dower, a farm in Ross county, Ohio, appraised at $10,- 
500, subject to dower and homestead, after the homestead had been 
assigned, and six parcels of real estate in Connecticut, appraised at 
$o0,2S7.50, free of dower. The farms in Pickaway and Ross counties, 
Ohio, and one parcel of the real estate in Connecticut, hâve been 
sold. Each step taken by the trustées in the administration and dis- 
position of this property has been assailed by the bankrupt, first before 
the référée, and then before the court below, and vigorous efforts 
hâve been made to hâve the trustées removed. Numerous pétitions 
hâve been laid before us to review the orders of the court below 
sustaining the référée and the refusais of the court below to remove 
the trustées. In this connection, we hâve been urged, not only to 
consider questions of law not arising out of any facts either found 
or conceded, but also questions of fact involved in the finding or order 
sought to be reviewed. Obviously our jurisdiction is restricted to 
matters of law, and the légal questions we can examine are only those 
which arise out of the facts found or conceded. In re Taft, 68 C. C. 
A. 385, 13,3 Fed. 511 ; First Nat. Bank v. Title & Trust Co., 198 U. 
S. 280, 291, 25 Sup. Ct. 693, 49 L. Ed. 1051. Bearing this in mind, 
we shall take up the matters sought to be presented so far as they seem 
to merit considération. 

1. At the time of the adjudication, January 7, 1904, the farm in 
Pickaway county was being advertised for sale upon an order issued 
by the common pleas court of that county. It was purchased at the 
sheriff's sale by a Mr. Foresman. Pending the action of the court 
on the report of the sale, Foresman leased the farm to one William 
Cross for $1,200 for a year, from March 1, 1904, to March 1, 1905. 
The sale by the sheriff was not confirmed, and the land was finally 
sold by the trustées on December 5, 1904. Upon the appointment of 
the trustées, Foresman turned over to them the note for $1,200 for the 
year's rent, and they ratified the lease to Cross. Cross paid the note 
and was permitted by the trustées to raise and harvest a crop on the 
farm. On November 17, 1904, before the crop was harvested, the 
bankrupt filed a pétition setting forth the lease to Cross, averring 
that the crop was of the value of $8,000, that the farm had been ad- 
vertised for sale without the crop by the trustées, and asking that they 
be ordered to retake possession of the farm, take possession of the 
crop, and stop the sale until this should be donc. It was charged that 
there was fraud and collusion between the trustées and Foresman 
and Cross. The matter came before the lower court, first on a 
demurrer to the pétition, which was sustained, and then, as the record 
shows, on a considération of the facts ; the entry being : 
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"On considor.ntion of the allégations of the pétition, the facts sliovrn by tlie 
record of said proceedings, the statements of the counsel for said parties, 
and facts relating to said pétition and its allégations, within the knowledge 
of the court and by the court, the court doth flnd the allégations of said péti- 
tion not true, and doth disniiss said pétition." 

There is nothing' for us to review in this order. If the pétition con- 
tained any facts entitling the petitioners to the rehef sought, and we 
agrée with the court below that it did not, we must conchide from 
the entry that the court below found them to be untrue. We hâve 
no power to review its action in that regard. Upon the inerits, so far 
as the facts appear. we think the trustées did the proper and prudent 
thing in renting the farm to Cross under the circumstances. If they 
had not, there would hâve been no crop raised and no rent paid. 

3. Prior to 1898, the Connecticut land, consisting of six tracts or 
parcels, belonged to John I. Throckmorton, the husband of the bank- 
rupt. He took advantage of the bankrupt act in 1899, but on March 5, 
1898, through one Bacon Wakcman, a member of the bar at Bridge- 
port, Conn., he conveyed the undivided four-fîfths of this real estate 
to his wife, Margaret Ahce Throckmorton. On March 12, 1898, the 
two, John I. Throckmorton and Margaret Alice Throckmorton, gave 
a mortgage on the real estate to the Bridgeport Savings Bank for 
$12,000. On March 24, 1898, Bacon Wakeman, claiming that John I. 
Throckmorton was indebted to him for légal services, sued out an 
attachment upon John I. Throckmorton's remaining interest in the 
land. It is out of this attachment, and the subséquent légal proceed- 
ings to enforce it, that the next question arises. 

On November 29, 1901, Wakeman recovered a judgment against 
John I. Throckmorton for $827.69, to be satisfied only out of the in- 
terest Throckmorton had at the time of the attachment in the real estate. 
On February 30, 1903, Wakeman began an action in the court of 
common pleas of Fairfield county, Conn., to foreclose his judgment 
lien on the premises attached, and on March 10, 1904, a judgment of 
foreclosure was entered, after a hearing upon the answers of John I. 
Throckmorton and the bankrupt. The bankrupt was given until Tuly 
5, 1904, and John I. Throckmorton until July 7, 1904, to redeem the 
premises. But they did nothing. When the trustées attempted on 
December 14, 1904, to sell the Connecticut land, they found Wakeman 
insisting that by a strict foreclosure of his judgment lien he had se- 
cured title to the undivided one-fifth interest which John I. Throck- 
morton owned at the time of the attachment. As a resuit, while one 
of the tracts was sold at the first sale, a matter we shall refer to here- 
after in another connection, the order of sale was subsequently modi- 
fied so as to authorize the trustées to offer, not the whole, but only the 
undivided four-fifths interest, in the land. This modification was 
based upon the finding of the référée that Wakeman by his strict 
foreclosure had secured the one-fifth interest in the real estate. 

This order, the récognition of Wakeman's interest on which it was 
based, and the action of the trustées in giving it efïect, are vigorously 
assailed. The main assault is naturally made upon the décision of the 
Suprême Court of Errors of Connecticut, in the case of Wakeman v. 
Throckmorton, 74 Conn. 616, 51 Atl. 5.31, decided March 5, 1903. 
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A learned argument has been made designed to show that the highest 
court of Connecticut erred in deciding this case in favor of Wakeman. 
We are not disposed, under the circumstances, to enter into a discus- 
sion of the Connecticut law reg'ulating the taking and foreclosure of 
liens of this cliaracter upon real estate in that state. It is enough to 
say that it appears in the case mentioned that the Connecticut courtK 
had jurisdiction of the parties and tlie suhject-matter of tlie action, and 
that the highest court in that state, in a well-considered opinion, de- 
cidcd the controversy in favor of the vahdity of Walteman's claim. 
We liave no autliority in a collatéral proceeding to set at naught this 
adjudication. We approve of the action of the court below sustaining 
the referee's récognition of Wakeman's intcrcst in the Connecticut 
land, and fînd no cause to criticise the trustées for pursuing the course 
they did with référence to it. 

3. At the sale on Dccember 14, 1904, the so-called "first tract" of 
the Connecticut land was sold to D. Fairchild Wheeler at his hid of 
$-t,GOO. This sale was set aside by the rcfcrcc, but the court beiow, 
upon a pétition for review, reversed the référée and confirmed the 
sale for a four-fifths interest in the tract; that being ail the trustées 
could sell in view of Wakeman's interest. W^e are now asked to 
review and reverse the court. We question whether, m this con- 
nection, there is any matter hère for review ; but, if there were, we 
would not interfère with the discrétion exercised by the court below. 
The tract was appraised at $6,000, and four-fifths of it sold for $4,600. 
This was not a bad sale as such sales go, and it does not appear that 
any better offer has becn made. 

4. Prior to the adjudication, Margaret Alice Throckmorton entered 
into a contract to exchange the first tract of the Connecticut land to 
l^enjamin Monnett, of Columbus, Ohio. for 40 of the lots the latter 
had laid out in a suburb of that place. The contract provided that she 
should convey the Connecticut land in fce simple, free of incumbrance, 
and that Monnett should secure her a loan of $8,000 on the Columbus 
lots. When she became a bankrupt, this land was incumbered by a 
mortgage of $18,000 to the Bridgeport Savings Bank and by the judg- 
ment lien of Wakeman. Before this Monnett refused to make the 
exchange, and she had sued him to compel a spécifie performance. 
This suit was pending when the trustées were appointed. Monnett's 
ansv/er set up three défenses ; the third being that he owned more than 
40 lots, and the contract did not soecify which forty he was to con- 
vey. A demurrer to this défense was overru'ed. Afterwards the 
trustées declined to prosecute the suit further, because they did not 
believe they could successfuUy maintain it. We think in this they did 
right. Even if the contract could hâve becn made certain, so as to 
ascertain which 40 lots Monnett had agreed to convey, still the Con- 
necticut tract was incumbered to such an extent, not only by the 
$12.000 mortgage to the Bridgeport Savings Bank, but ais'o by the 
recognized claim of Wakeman to an undivided onc-Iifdi interest, 
that it was impracticable for the trustées to comply witîi the terms of 
the contract on the part of the bankrupt. At any rate, under ail 
the circumstances, they should hâve been allowed some discrétion, and 
the décision they reached met with the approval of the court below. 
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5. When the Ross county farm was offered for sale the second 
time, the bankrupt offered to bid $10,500 for it. She did not at that 
time hâve the money to comply with the terms of the sale, by either 
making the deposit required by the trustées of $1,000 earnest money, 
or by paying the amount she bid. The auctioneer, not deeming' her 
responsible, did not receive or cry her 1)id, and the property was 
knocked down to Milton S. Bartholomew for 310,354. This was 
on the 18th of September, liK)5. The sale was reportcd on the 21st 
of September. On the 7th of October the référée confirmed the sale 
to Ijartholomew, finding that neither at the time of the sale, nor 
since, had the bankrupt been able to comply with the terms of the 
sale and make her bid good. We are at a l'oss to comprehend what 
reason can be given for reversing the action of the refcree or that of 
the court in sustaining it. The référée gave the bankrupt every op- 
portunity to make her bid good, and it was only when she failed to do 
80 that the sale to Bartholomew was confirmed. 

6. The action of the court below in declining to remove the trustées 
meets with our hearty approval. The charges against them do not 
merit discussion. 

The orders and judgment of the lower court are affirmed. 



ROBINSON et al. v. lîlt.VST et al. 
(Circuit Court oî Appeals, Fourtii Circuit. Xovember 8, 190G.) 

No. (;',<:,. 

Equity— .TuiusDicTio-\— Determininu Le(ial RiGirrs os Ckoss-Eili,. 

A biil in equity was fllod by tlie If'ssors in au oil ieufK' asainHt tbe les- 
see for a discovery and an aceountins; witii i-os]K'tt to royaitins re-orved 
by tbe lease, and for a spécifie porfoiMonuce of tlie coutract as to delivery 
of sucb royalty oil. Tbe défendant luiswercd. and also iiipd a cross-bill, 
in wbicb it iusisted on its riglits undei' tbe leaso. and alie^ed tbat certain 
otlier persons wlio were niade défendants tliereto elaiined ownersliip of 
portions of tbe land, and prayed tliat tbeir risbts be deleriiiim'd by tlie 
court. Sueb défendants aiipeared, and witli tlie consent of ail partifs 
ail questions raised by tbe iileadings were referred to a niaster wbo made 
findiugs with resT)oct to tbe title to the lards, wbich w(^ve conlinned by 
the court aud a decree entered. Udil. tbat tlie tiill fded by tbe original 
défendant was not a bill of interpleader, but a cross-bill in aid of its 
auswer. settins up matters nocoss;wy ff) be determined as iirelinnnnry to 
a décision on tbe ori^dnal bilI, and wldcb as sucli tbe court bad jurisdie- 
tion to détermine, and tbat ail parties baviui; subuiilted tbcir rit;bts to 
such détermination were bound by the di^cree, even if it did déclare légal 
rights. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

Dave D. Johnson, for appellants Robinson and Smith. 
V. B. Archer, for appellant John Stephens. 

Thomas P. Jacobs and R. E. Horner (S. Bruce Hall, on the briefs), 
for appellees. 

Before GOFF and PRITCHARD, Circuit Judges. and BOYD, 
District Judge. 
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GOFF, Circuit Judge. From the decree of the court below, en- 
tered on the 23d day of August, 1905, this appeal has been sued out. 
The appellees A. E. Brast and M. A. Brast were complainatits in 
the original bill filed in this controversy on the 31 st day of January, 
3896, and the appellee the South Penn Oil Company was the sole de- 
fendant thereto, the object of which was to enforce the provisions of a 
contract, and to compel an accounting. Said complainants, claiming 
to be the owners in fee of a certain tract of G40 acres of land situated 
in the Northern District of West Virginia, on the 2d day of July, 1892, 
leased the same for oil and gas purposes to Ira De Witte, v,ho assigned 
and transferred the lease to the South Penn Oil Company, which Com- 
pany entered upon the land, developed the same, produced oil there- 
from, and delivered it to the pipe line company for transportation, as 
was provided for in the lease. The complainants, who also claimed 
title to another tract of 347 acres of land, adjoining the one so men- 
tioned, on the 23d of July, 1894, leased the same to the South Penn Oil 
Company, and that company, proceeding with development, produced 
oil therefrom and delivered it to the pipe line company. Complainants 
claimed that they were entitled to one-eighth of the oil as royalty, and 
that they were also entitled, by usage as well as by law, to a division 
order from said oil company, by which the oil so delivered to the Pipe 
Dine Company could hâve been apportioned preparatory to its sale. It 
was alleged in the bill that the South Penn Oil Company refused to 
deliver the oil from some of the wells it had drilled on tlie land, and 
that it declined to exécute a proper division order concerning it. Be- 
cause of such refusai, and of complainants' inability to discover the 
quantity of oil that had been produced, and also because of the inade- 
quacy of the remédies provided by law, the bill in equity was filed, 
by which a discovery, an accounting, and a spécifie performance was 
asked for. In March, 1896, the South Penn Oil Company demurred 
to the bill, on considération of which the court overruled the same, and 
appointed a receiver to take charge of the royalty oil. The answer of 
tire South Penn Oil Company was then filed, in which it was set forth 
that the land, or the portion of it on which the wells were located, be- 
longed to John Blackshere, Charles E. Wells, N. S. Beatty, A. N. Prit- 
chard, and A. W. Pritchard, and that said complainants did not hâve 
title thereto, and that therefore some of the royalty oil had not been 
delivered to them. 

The South Penn Oil Company afterwards, in April, 1897, filed in 
said proceeding its bill, in effect a cross-bill, to which the original com- 
plainants and a number of persons who claimed title to différent parts 
of the bnd included in the leases mentioned were made défendants. 
It was set out in said bill that the South Penn Oil Company was willing 
to deliver the oil due luider the leases to those justly entitled to the 
same, and the court was asked to détermine as between the varions 
claimants to which of them the royalty oil should be given. A further 
history of the title to said lands and of the varions conflicting claims 
connected therewith is not deemed essential to the proper disposition of 
this appeal. It will be sufficient to state that on motion the causes were 
Consolidated, that answers were duly filed, and the case regularly ma- 
tured for hearing; that the court below by decree disposed of many of 
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tbe questions at issue, to the satisfaction of the parties in interest, other 
than the appellants ; that it then appearing there were still conflicting 
claims to the residiie of the oil in the hands of the receiver, and to the 
land mentioned in the pleadings, the case was referred to a master in 
cliancery, with directions that hc report what lands claimed by the de- 
fendants to the bill of the South Penn Oil Company were included in 
the leases made by A. E. and At. A. Brast, the titles of snch défend- 
ants to the separate tracts of land by them claimed, what amount of the 
oil had been produced from each of said tracts, and the royalty due to 
each, and the owner thereof, the cpiantity of oil in the possession of tha 
receiver, and also a description and the location of each well, together 
with a spécial report on any matter required by any party in interest. 
The master was required to bave the évidence taken down in short- 
hand, transcribed, and returned with bis report, and a surveyor was ap- 
pointed to do such surveying and make such plats as the master might 
direct, or any party to the litigation should require. 

The master, after due notice to ail of the parties, proceeded to exé- 
cute said order of référence, heard al! of the évidence ofifered, ex- 
amined the title papers submitted by the varions claimants, had the 
necessary surveying and platting made, forniulated, and returned bis 
report, together with the évidence, exhibits and bis findings. Mucb 
time was given by the m.aster, by the attorncys of the various claim- 
ants, by the receiver, and by the surveyor, to the investigation and the 
report made under the decree referred to, and the court, after care- 
fully examining the exceptions taken thereto, by niany of the parties 
in interest, including the appellants, made and entered the decree now 
complained of. 

The assignments of error, many in number, are, when considered in 
connection with the pleadings and the évidence, unusually technical 
and absolutely devoid of merit. They relate to the jurisdiction of the 
court below, and to the method of procédure therein under the rules of 
equity practice. 

The demurrer to the original bill w-as properly overruled. The case 
made by it was clearly of équitable eognizance, involving not only 
spécifie performance, but a discovery and an accounting. Equity juris- 
diction in such cases is elementary ; the authorities in support thereof 
suggesting themselves as the question is presented. But it is insisted, 
that granting the jurisdiction as to the original bill, nevertheless the 
court below did not liave jurisdiction of the questions raised, nor of 
the défendants to the bill filed by the South Penn Oil Company. It 
is called by counsel for appellants a bill of "interpleader," and after they 
so designate it they suggest that it should not be entertained because 
the complainant, instead of being a mère stakehokkT, was interested in 
the subject-matter and claimed a decree in its favor. But why should 
we discuss in connection with this case the technical and elementary 
questions involved in a bill of interpleader, when a glanée at the rec- 
ord submitted for our considération shows that it was not filed as such 
a bill, was not so regarded by the parties, nor so treated by the court ? 
The fact that parties claiming an interest in the lands in controversy 
are called on to produce their titles, and the évidence at their command 
to sustain their clainis — in other words, to interplead concerning those 
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matters — does not make it technically a bill of interpleader, espccial- 
ly when it is disclosed by the bill itself that the complainant claims the 
exclusive right to dcvelop and operate the lands in controvcrsy, l)y vir- 
tue of the leases mentioned ; refers to the original bill filed by A. E. 
and M. A. Brast, and insists that it cannot be properly disposed of u:i- 
til other parties interested in the issues involved in it arc bcfore the 
court; prays that the biUs be licard together; and asks that the intcr- 
ests of the complainant therein, who was défendant to the original bill, 
be protected as to the royalty oil in controvcrsy. 

This bill was really filed as a cross-bill, in aid of the answer of the 
sole original défendant, and it contained ail of the éléments of such a 
bill. Concède that it contained other features, and it does not follow 
that thereby it was deprived of the virtue that it clearly had, and that 
because thereof the court was prevented from decreeing concerning 
the matters set out by it directly bearing upon the questions presented 
by the original bill. It is quitc clear that the South Penn Oil Com- 
pany could not bave made good the défense set up in its answer to the 
original bill, except by bringing in other parties, which it did by the 
bill now under considération. While it is true that by its bill the 
South Penn Oil Company prayed that the défendants be required to 
interplead, so that the question of title might bc determincd before tJie 
royalty oil was delivered, still at the same time it set up and claimed 
its own interests in and to said leases, and made it quite apparent that 
it v-as not filing what in equity practice is called a bill of interpleader. 
The court below, as well as counsel, including those now rcprescnting 
the appellants, regarded it as a cross-bill, and in ail of the subséquent 
proceedings it was so trcated. It was duly answercd as a cross-bill 
by the défendants thereto, and, while an order of consolidation wdth 
the first bill filed was afterwards entered, such procédure was un- 
necessary, and was clearly an inadvertence, which will not now be 
construed to the préjudice of any of the parties, ail of whom acquies- 
ccd in such action, and in the decree referring the cause to a master 
before whom they appeared with their proofs, and concerning whose 
report they stipulated that it should be accepted by tliem as conclusive 
of their respective titlcs and rights, subject to such exceptions as they 
might in due time file to it. This court must look at the bills, plead- 
ings, and proceedings had in the cause in the light the record présents 
them in, and not in that technical manner that the exigencics of the 
situation confronting the appellants may suggest to them. It would 
be inéquitable, cause great loss, unusual delay, and much confusion, to 
now change the charaeter of the proceedings had in this litigation, 
proceedings taken in the court below wdth the assent of those now com- 
plaining. It was the intention of ail the parties to avoid a multiplicity 
of suits, to completely détermine their respective rights, and to secure 
full and final relief to ail connected with the sul)ject-matter set forth in 
both the original and the cross-bills. It was the endeavor of the court 
below to proceed in the manner desircd by those in interest. and in so 
doing we are unable to find error. The court had acquired jurisdiction 
of the cause upon well-established équitable grovmds, and in its pro- 
ceedings and adjudications, in order to properl}' dispose of the con- 
trovcrsy involved, evcn if it established légal rights and decreed légal 
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remédies, it did not go beyond the scope of its authority. In tlie course 
of the litigation the chancellor deemed it proper, for the purpose of 
aiding him in reaching a just conclusion, to refer the cause to a mas- 
ter, a right that was clearly his, and a discrétion that he wisely exer- 
cised. He was not bound by the master's report, for he coul.d hâve 
ignored it, but, after considering ail the exceptions to it, he confirmed 
it and decreed accordingly, a conclusion in vvhich this court fuïly con- 
curs. He could bave directed an issue out of chancery had he thought 
best, but he would not bave been controUed by the verdict of the jury, 
had it not commended itsclf to his conscience. As a chancellor, the 
court below, baving jurisdiction of the original cause, could bave dis- 
posed of both légal and ecpùtable questions, if such disposition had been 
found necessary to the proper détermination of the issues raised by 
the pleadings. 

The assignments of error embrace othcr points, but they are with- 
out force, and as they are in efïect included in the observations already 
given they are not specifically referred to. 

There was no decree against the appellant Robinson, and as to her 
the appeal vt-as improvidently allowed. The errors assigned by appel- 
lants Smith and Stephens are vv'ithout merit, and the decree appealed 
from is affirmed. 



,TONK« V. (JOULD et al. 

(Circuit Court of Aiipcals. Sixtli Circuit. Deccnilier 14, lOOG.) 

Noi, l,5ijl. 

AppejVK-4Nce— Gbxerat, or i-ii'EcrAT:, .ippE.\RAKCE— .Motion to Quasiî Serv- 
ice. 

ïhe filing in a f(Kleral court hy tlie defeiKliuit wIjo was a citizen and 
résident of anotlier state îuid was tliere scrved. of a motion to quasli tlio 
service on tlie sround tliat "it a|)i)ears from tlie face of tlie l)ill of com- 
plaint tliat tlio relief souslit is «f sueli nature tliat lie canuot lawfully i)E' 
called npon to défend against tlie saine in tliis district" did not invoke tlie 
exercise of tlie jurisdietion of tlie court on th(> nierits, so as to coustitnto a 
gênerai apiienr-nnce ; tlie question raised being wlietlier tlie case niade by 
tlie bill was one of a local nature within section 8, .Tudieiary Aet Mardi o, 
1875, c. 137, 18 Stat. 472 [tJ. S. Comp. St. 1001, p. 5i:{l, so as to autborize 
tlie court to obtain .l'urisdietion of défendant by publication or by servict! 
of process witbout tbe district, whicli necessarily required the court to 
loolc iuto tbe bill. 

[i;d. Note. — For cases in point, see Cent. Dig. vol. 3, Appearance, § 44.] 

Courts — .JuRisiucrrio.N of Fkdekal Courts — Local Suits. 

A suit must be oue wlueb coiiceriis tbe title to some spécifie prop- 
ert.v witbiii tlK! disti'ict to conie «itliin tbe iiitent and menuiug of 
Kcderal .fudiciary Aet :Mari4i 3, 187.1, <•. 137, § 8, 18 Stat. 472 |U. S. Comp. 
St. 101)1, p. .0131, autliorizing a circuit court to obtain .jurisdiction of 
nonresident defeiul.-mts by sulistitutcd service, aud a suit by a meiiiber 
of a syndicate, wbi(4i was in eff(>ct a i)artnersliip, to wiiid up its atfairs 
and for tlie aiipoiiit!iieiit of a receiver on tbe ground of mismanagemeiit 
by the managers, is not sucb a suit, es])ecialiy where tbe only alléga- 
tion in tlie bill witb resi)eet to property witiiin tbe district is tbat tbe syn- 
diciite is tbe owiier of stock in certain railroads tliorein. 

[Ed. Note. — For cases In point, see Cent, Dig. vol. 13, Courts, § 809.] 
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3. Equity— Necessary Parties— Dismissal—Want of Jubisdiction. 

A bill in a fédéral court is properly disniissed, where tlie court cannot 
obtain jurisdictlon over nonresident défendants, who are necessary par- 
ties, by service of process in anotber state or by publication, and sueh de- 
fendants cannot be sers'ed within tbe district, "and refuse to appear. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 
For opinion below, see 141 Fed. 698. 

C. B. Matthews, for appellant. 

J. H. Doyle and W. M. Duncan, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. In Deceniber, 1901, three of the de- 
fendants, Gould, a citizen of New York, and Ramsey and Guy, citizens 
of Missouri, in the character of managers, entered into an agreement 
vvith other subscribers to form a "syndicate," as they called it, for the 
purpose of acquiring and purchasing certain railroad properties in 
West Virginia and Ohio, and purchasing coal lands in the former state, 
and of improving, extending, merging, operating, controlhng, and dis- 
posing of the properties, the raiiroads and lands, as the managers might 
détermine, for the bcnefit of the syndicate. Each of the subscribers 
agreed to contribute from time to time when required, to the purposes 
of the syndicate ratably with the others to the extent of their sub- 
scriptions. Ample powers were given to the managers for the full 
control and management of ail its affairs, and their appointment was 
made irrévocable. The profits and losses were to be shared by the 
subscribers ratably, and the net proceeds of the enterprise were finally 
to be distributed to them in the like proportion. Subscriptions to this 
agreement were obtained amounting to $7,000,000 or $8.000,000, of 
which the managers subscribed about one-half. The complainant in 
this suit subscribed for $100,000. The project was carried forward by 
the managers. Raiiroads were bought or built in each state, and 8.5.- 
000 acres of coal lands in West Virginia were also bought. For the 
building and opération of some of the raiiroads, the managers organized 
corporations in the states where they were severally located. In other 
cases, they purchased the capital stock of existing corporations thereby 
obtaining control. Of the corporations organized by the managers, 
two were in Ohio, the Janesville, Marietta & Parkersburg Railroad 
Company and the Marietta, Columbus & Cleveland Railroad Company. 
Many détails of the opérations of the managers in tlie conduct of the 
business of the syndicate are stated in the bill which it is not now im- 
portant to enumerate. 

On September 26, 1905, the complainant, John S. Jones, of Chicago, 
and a citizen of Illinois, filed this bill in the Circuit Court for the 
Southern District of Ohio, against the défendants, Gould as a citizen 
of New York, Ramsey and Guy as citizens of Missouri, The Union 
Trust Company, also a citizen of Missouri, and other persons and cor- 
porations, citizens of other states than Illinois, the corporations being 
the railroad companies in West Virginia and Ohio above mentioned. 
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and the other private parties beîng persons who had participated in 
the transactions complained of. The bill, after setting out the agree- 
ment of December, 1901, states that the managers, under color of the 
authority given them, hâve been guilty of many enumerated breaches 
of their trust by wrongful acts and négligences in the management 
of the syndicate's affairs, which hâve resulted in serions loss and dam- 
age to the other subscribers, himself among them. As we are not to 
décide the merits, it is necessary to do no more than to make this gên- 
erai statement of the charges made by the bill. The prayer is for an 
injunction to restrain the managers from doing certain specified things 
in their management of the afïairs of the syndicate, which are charged 
to be prejudicial , for a receiver and for the sale of the assets, the pay- 
ment of its debts, and the distribution of the net proceeds to the sub- 
scribers. 

Upon the filing of the bill, the complainant moved thereon for the 
appointment of a receiver; and the motion was set for hearing on Oc- 
tober 9, 1905. And the court made the further order that pending 
the hearing of the motion, the défendants Gould, Ramsey, and Guy, be 
restrained from disposing of certain property described in said order. 
The court also required that notice of the order should be served per- 
sonally upon the défendants last named, and Blair, another of the 
individual défendants described in the bill as a citizen of West Virginia. 
Notice of the hearing and a certified copy of the bill of complaint were 
served on Blair ; at what place is not shown by the afîldavit of service, 
but as the afifidavit was made and sworn to in West Virginia, and he 
is described as a citizen of that statc, we infer that the notice was serv- 
ed there. We also infer from what follows that a like notice was also 
served on Gould, Ramsey, and Guy in the states. of which they were, 
rcspectively, citizens. Ramsey, Guy, and Blair in one motion, and 
Gould in another, appearing specially for the purpose of the motions, 
and, protesting against the jurisdiction of the court, moved to quash 
the service of the notice of the order above mentioned. Thèse motions 
were based upon the grounds as therein stated, in the motion of Gould : 

'•Piri-'l. That he is an inhabitant and a citizen of tho state of New Jer.sey. 
Second. Tt appears upon the face of the bill of eomplaint that the relief souglit 
is of siich natnre that he can not lawfully be called upon to défend agninst the 
same in this district. Third. This court is without jurisdiction to proceed 
against him." 

And in the motion of the others: 

"First. That said Joseph Ramsey. .Tr., and W. E. Guy, and each of them, are 
inhabitants and citizens of the state of Missouri, awl that E. D. Fultin and 
.T. T. Blair, and each of them, are citizens pnd inhahitants of the state of l'eun- 
sylvania." 

The second and third grounds were, in substance, the same as 
the second and third of Gould's. On the day appointed for hearing, 
the court Richards, Circuit Judge, presiding, granted the motions to 
quash the service of notice and ordered as follows : 

"And the court beiug of the opinion tliat it is without jurisdiction of the 
said suit, and of its own motion, hereby orders, adjudges and decrees that the 
bill of complaint herein be and the same is !ierel)y disniissed for want of jun.s- 
diction, and the rcstraining order heretofore granted is herel)y dissolved.'' 
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Judge Richards' opinion is reported in 141 Fed. 698. On tliis ap- 
peal the complainant assigna errer as foUows : 

"l'irst. The couvt errcd in sranting tlie motion in tliis case made by Joseph 
Eamsey, Jr., William 13. Guy, B. D. Fulton, ami James T. Blair, defeuclants 
above oamecl, to qnasb the sei'vice of an order of this court eutered berein on 
September 20, 1905. 

"Second. The court eri-ed in srautiiig a ]notion. filod on the — ■ day of 

October, 1905, by George J. Gould, one of tbe del'cudants above named, to 
quasb tbe service of an order on said défendant made by tliis court berein on 
tbe 2Gtb day of September, 1005. 

"ïhird. Tbe court erred in holding that tins suit, was not a suit in wliicb 
service upon nonresident défendants could be made by publication or otber- 
wiso, in accordanee witb tbe orders of tbe court in tbat bebalf, under section 
738 of the Eevised Statutes of the United States. 

"Fourtb. Tbe court erred in holding tbat this suit was one over whicb tbe 
said Circuit Court of the United States bad no jurisdiction, and dismissiiig tbe 
complainant's bill and amcndment to tbe bill on its OAvn motion, and dis- 
solving the injunction. 

"Fifth. This court erred in not retaining jurisdiction of said cause, and 
directing service by publication on tbe nom-esident défendants, under section 
738 of tbe Revised Statutes of tbe United States. 

"Sixth. This court orrodi in not holding tbat the parties making tbe several 
motions specifled in tbe flrst and second assigmnents of error, had entered their 
appearance in this cause, and submlttcd tbemselvcs to tbe jurisdiction of this 
court." 

The principal questions which we are asked to review are : 

(1) Did the défendants in stating tlie second ground of tlieir motion 
submit as respects tlieir persons, to the jurisdiction of the court? 

(2) Was the nature of the case such that the court could oL ain 
jurisdiction of the défendants by publication of notice, or service out- 
side of the territory of its jurisdiction? 

(3) Did the court crr in dismissing the cause for lack of jurisdiction 
over persons whose présence was necessary to the prosecution of the 
suit? 

In respect to the first of thèse questions, it is urged by counsel for 
the appellant that the défendants invoked the exercise of the jurisdic- 
tion upon the merits, by requiring the court to pass upon tlie facts of 
the case in order to détermine the nature of the relief demanded against 
each of the défendants. But we think this is a foreed construction of 
the language employed. It was indeed necessary for the court to 
look into the bill and ascertain from its allégations and the prayer 
for relief whether the nature of the case was such as to authorize it 
under the provisions of section 738, Rev. St., and of section 8, Act 
March 3, 1875, c. 137, 18 Stat. 473 [U. S. Comp. St. 1901, p. 513], 
to obtain jurisdiction of the défendants by publication of notice or serv- 
ice of process outside of its territory, for service could not be had 
within it. Without such examination and considération of the nature 
of the relief sought, the court could not know whether it was an "ac- 
tion to enforce any légal or équitable lien upon, or claim to, or to 
remove any incumbrance of lien, or cloud, upon the title to rcal or Per- 
sonal property within the district where such suit is brought," to use 
the language of the statute, authorizing substituted service. The de- 
fendants, therefore, properly referred to the nature of the relief sottght 
by the bill as a reason for denying the jurisdiction of the court over 
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tlieîr persons, for as they were neither citizens of the state nor rési- 
dents therein, personal service could not be had, and the question for 
tlie court would then be whether the nature of the case was such that 
the substituted service authorized by the statute could be rcsortcd to. 

The second question is vvhetlier the case made by the bill and the 
nature of the relief asked would authorize the substituted service per- 
mitted by the statute. The provision is one similar to those in many 
of the States, perhaps ail, enactcd upon a sensé of that public policy 
which requires that the status of its inhabitants and their risjhts of 
property localized in its dommion should be settled by its own tribunals, 
and that they should not be driven to foreig-n states to litig-ate such 
questions there with persons out of the state's jurisdiction. The terri- 
torial limitations of the power of the fédéral courts bas respect to this 
policy, and aims as far as may be, consistently with the System of the 
Constitution and laws of the Union, to uphold it. This statute was 
enacted in that spirit. It did not intend to dispense with the time- 
honored requirement that personal service of process should be made 
within the jurisdiction in order to bring' the party pursued under the 
authority of the court, further than is necessary to give the local court 
the power of décision concerning' subjects fixed in its territory. The 
statute contemplâtes that the action in which substituted service of 
process may be made must be one which relates to "the title to real 
or Personal property within the district," language which imports a 
localized subject. Further, the action must be one to cnforce some 
right in it, or to remove some obstruction to the enjoyment of it. It 
does not concern the rights to property which is intangible and transi- 
tory, choses in action and the like. adhering to the person of the own- 
er, who may be hère to-day and abroad to-morrow. Such subjects are 
not localized, and hâve never been within the scope of that solicitude 
which the policy of the state exerts for its inhabitants and over the 
fixed and tangil:)le objects of ownership witliin its dominion. 

Again, what is the legitimate subject of the kind of action to which 
the statute bas référence ? Evidently it must be the title to some prop- 
erty. In strictness, the word "title" is applicable only to real estate. 
But it is also sometimes used to dénote a similar attribute of personal 
property. When so used, it bas a kindred meaning, and contemplâtes 
some spécifie tangible thing, having some resemblance to real prop- 
erty in its characterictics which justifies the borrowing of the term. 
It is rarely, if evcr, used to dénote the ownershi]3 of transitory and 
intangible objects. It is singular that, although this statute bas been 
in force for more than 30 years, there should be such a dearth of au- 
thority upon the matter of its construction. The validity of state légis- 
lation of this kind, so far as it affects titles to real estate. bas been 
repeatedlv affirmed ; and no doubt is now entertained upon that sub- 
ject. Ar'ndt v. Griggs, 134 U. S. 31fi, 10 Sup. Ct. 5.57, 33 L. Ed. 918, 
and cases which hâve followed it. And it may be assumed that sim- 
ilar législation for the judicial control of localized personal property 
would also be sustained. But that is the extent, so far as we know, to 
which such législation bas been attempted. The only case where the 
question with which we are now concerned was directly involved to 
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which we are referred, or hâve found, is that of Shainwald v. Lewis 
(D. C.) 5 Fed. 510, where Judge Hillyer, of the District Court of 
Nevada held that this section was only intended to reach tliose suits 
in equity in which it was souglit to enforce some pre-existing lien or 
claim, légal or équitable upon or to some spécifie property, real or 
Personal, within the district. Of course he was referring to that lan- 
guage of the act which relates to actions for the enforcement of a 
claim, and not to that relating to the removal of obstructions. The sub- 
ject was discussed by Mr. Justice Brown in Greeley v. Lowe, 155 U. 
S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69, and, although nothing particularly 
relevant hère was actually decided, the language of the learned jus- 
tice seems to assume that the subject of controversy in order to justify 
obtaining jurisdiction by substituted service must be a res localized 
within the district. 

Now, the object sought by the bill in the présent case was the ar- 
rest of the business and the winding up of the afïairs of the partner- 
ship (for such it appears to hâve been) called the syndicate, on ac- 
count of the misfeasances and négligences of the managers, Goukl, 
Ramsey, and Gu)^ Thèse charges were the gravamen of the com- 
plaint. Those persons were indispensable parties to the suit. No re- 
lief was sought against the two Ohio corporations, and the propriety 
of making them parties is not apparent. The assets of the syndicate, 
which it is alleged it had in Ohio, consistée! of the stock of the two 
Ohio railroad companies above mentioned ; and it is upon the theory 
that this stock had a situs in that state which localized it there, and 
gave ground for a suit in the courts exercising jurisdiction in the state 
against those railroad companies, and the bringing in of the managers 
of the syndicate by the substituted service of process provided by the 
statute above mentioned. And the case of Jellenik v. Huron Copper 
Mining Company, 177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647, is cited 
as authority for the proposition that the situs of thèse stocks was in 
Ohio and that therefore the court sitting in a district of the state 
would hâve jurisdiction of a suit in which the stock is involved in the 
controversy. But the question there decided is not involved. For 
hère there was no controversy about the ownership of the stock, as 
in that case, or about any lien or claim to it, or about any cloud or in- 
cumbrance upon it. The controversy raised by the bill is over the 
management of the business and affairs of the railroad companies 
by the managers, such as their expenditure of large sums of money 
in grading parts of the road, and not completing them "whereby the 
grading is going to ruin ," the failure to efïect proper and advantageous 
connection with other railroads, and the like. Upon allégations of 
such mismanagement it is charged that there is such a breach of the 
syndicate agreement and of the duties of the managers as justifies the 
dissolution of the compact and a closing up of the enterprises which 
the subscribers undertook. We are therefore of opinion that the case 
was not one in \vhich the court could acquire jurisdiction of the de- 
fendants by the extraordinary service of process prescribed by the 
r,tatute referred to. 

The third question is whether the court erred in disniissing the bill. 
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If, as we hâve held, the case was not one in which the court could 
obtain jurisdiction by service of process in another state or by pub- 
lication of notice, it had no power to proceed. The défendants, who 
were indispensable parties were citizens and résidents of other statcs 
as the bill stated; and a suit could not be brought against theni by a 
citizen of Illinois in the Southern District of Ohio without their con- 
sent. Section 1 Act March 3, 1887, c. 373, 24 Stat. 052 [U. S. Comp. 
St. 1901, p. 508] ; St. Louis & San Francisco Rv. Co. v. McBride, 141 
U. S. 127, 11 Sup. et. 982, 35 L. Ed. 659. They did not waive their 
privilège, which is enough to say; but they expressly dissented. 

The order and decree dismissing the bill for vvant of jurisdiction 
should be affirmed, with costs. 



EAST ST. LOUIS RY. CO. v. LOUISVIT.LE & N. R. CO. 

(Circuit Court of Appeai-. Seventh Circuit. Octol)er 10, 1!>0C.) 

No. 1,317. 

1. Rmlroads— Use of Streets— Injunction -ro Piîevent Cro.ssing bt Stbeet 

Railroad. 

Under tlie settled law of Illinois, authority given a railroad eompany by 
a City to cross a street witli its traciîs eonfers no exclusive riglits in sucli 
Street, but tlie rigbt granted is subordinato to the use of tbe street for 
ordinary street purposes, which Include the operating of a street railroad 
thereon ; and tlie railroad eompany cannot mnintaiu a suit in equity to 
enjoin the building and operating of a street railroad upon such street. 
Crossing its traclfs at grade, on the ground that such crossing will cause 
incouvenience to it in the opération of its trahis, and add to the dangers 
of the street crossing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 
235, 195, 197.] 

2. MUNTCIPAL CORPORATTO-VS — PoWER OF CrrY COUNCIL TO ReC'UI.ATSS RAILROAD 

Orossings in Streets— Illinois Statutes. 

The plenarv powers given to citv couneils as governmoutal ageucies of 
the State by City & Village Act 111. c. 24, § 02 (Hurd's Rev. St. 1905). 
to l'egulate the use of the streets of the clty, to permit tlieir use by street 
railroads, and regulate the crossin_g ot .streets liy raiîVonds. includes power 
to authorize the crossing of a railroad track o\-er a street by a streer 
railroad; and siicli power is not taken away or affected bv Act July 1, 
1889, p. 22;5. 3 Starr & C. Ann. St. 111. c. 114, par. 112. p. .3292, creating 
the State Railroiid and Warehouse Coiumission, witli iiower to pre- 
scribe the place wbere. and the manner in which, one railroad eompany 
may cross with its tracks the tracks of another eompany. 

[Ed. Note. — î^or cases in point, see Cent. Big. vol. 30, Municipal Corpora- 
tions, §§ 1404, ]40.r); vol. 41, Railroads, §§ 25.">, 2.j6.] 

Appeal from the Circuit Court of the United States for the Eastero 
District of Ilhnois. 

The appellee. organized under the lawa of Kentiicky, and lossee of a rail- 
road corporation orgauized under the laws of Illinois, had constructed and 
operated, long before the time of the controversy in question, its railway tracks 
across Seventh Street, in the City of East St Louis, at the point in dispute. 

Tlie appellant is a c-orporation organized under the laws of Illinois, authoriz- 
ing the organization of street railroads, and is operating its street railway in 
the City of East St. Louis, for the carriage of passengcrs aud their liynd bag- 



160 149 FEDERAL REPORTEE. 

gage ; never having done, and never having been authorîzed by its charter to 
do, a gênerai raiiroad business. 

October 24tli, 1904, tbe city council of East St. Ivouis authorîzed appellant 
to construct and operate its streot raiiroad upon Seventh Street, across tlie 
tracks of ajipollee ; expressly providing that such crossing be at grade, and 
specifying the nianner of construction and opération, including gâtes and sucli 
other safety précautions as were deomed necessary by the council. 

This crossing of its tracks at grade by the street railway, was resisted by the 
appellee — & pétition iuvoking the jurisdiction of the Kailroad and Warohouso 
Commission of the State of Illinois, to prevent such crossing, being flied October 
22nd, 1904 ; to which pétition ajipellant filed its iuiswer, denying that the Com- 
mission had jurisdiction of the subjoct matter of tho crossing. Notvvithstanding 
this challenge of its jurisdiction, the Commission, December lOth, 1904. en- 
tered an order that deniod the motion to dismiss, and forbade the construction 
and opération of the street railw.ay as authorîzed in tho ordinance granted by 
the city count-il, unless such crossing was elïected by .an over head bridge. 

Certain eorrespondence ensued between the vico-prosident of appoUant, and 
the gênerai manager of the appellee — a corrospoudenco that appellee construod 
as a tbreiit that the a])pellee would, notwithstanding the order of the Com- 
mission complète its crossing at grade — whereupon a bill was filed, upon 
which, at final bearing, the decree appealed from was entered, restraiuing 
appellant from entering upon the rîKht of way and raiiroad tracks of .appellee 
at the point in dispute, or any point immediately adjacent thereto, except 
for the sole purpose of constructing and maintaining an over head bridge 
as prescribed by tbe Raiiroad and Warehouse Commission. 

The turther facts are stated in tho opinion. 

M. W. Schaefer and W. M. Warnock, for appellant. 
J. M. Hamill, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The bill set forth, and the decree 
found, facts tending to show that a crosriiiig at grade, at the point 
named, owing to the curvature and grade of appellee's tracks, would 
increase the inconvenience of appellee in the opération of its road, and 
would add to the dangers to life at such crossing. But thèse facts, 
standing alone, do not constitute a ground for the injunction. Atchi- 
son, Topeka & Santa Fé Ry. Co. v. General Electric Co. (Circuit 
Court of Appeals, Seventh Circuit) 113 Fed. 089, 30 C. C. A. 424. 

The bill also avers, and the decree finds, that a certain other elec- 
tric raiiroad, organized under the street railway act of the State of 
Illinois, running between the city of East St. Louis and Alton, had 
an agreement with appellant, by which appellant was under contract 
to take its cars at the city limits — operating them, from that point, over 
the tracks of appellant on Seventh Street, to their destination in East 
St. Louis, for a certain annual rental ; and that certain other electric 
roads, organized under the raiiroad act of the state of Illinois, had been 
theretofore permitted by appellant to run their cars over appellant's 
tracks into the City of East St. Louis ; from which it is argued that 
the crossing in dispute will become, in fact, a crossing between com- 
panies doing a gênerai raiiroad business, and is therefore within the 
jurisdiction of the Raiiroad and Warehouse Commission. But if, in- 
dependently of thèse lacts, the crossing in dispute is not within the 
jurisdiction of the Commission, we need not pursue the mquiry as to 
what would be the efïect in case such crossing is used by thèse other 
roads; for the charter of appellant does not covcr sucji case, and the 
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injunction appealed from does not limit itself to any threatened abuse 
of appellant's charter in that respect. Should such use be attempted, 
appellee would hâve its appropriate remedy to prevent injury. 

The single inquiry presented to us, therefore, is this : The city 
council having granted to a street railway company, doing only a street 
railway business, the right to cross at grade the tracks of a railroad 
theretofore laid across such street, the crossing to be at a point within 
the street, has the Railroad and Warehouse Commission of Illinois 
jurisdiction either to prevent such crossing or prescribe the ternis upon 
which such crossing shall be made? 

Section 62, chapter 24, of the City and Village Act of Illinois (passed 
originally in 1872; Hurd's Rev. St. 1905), provides that the city coun- 
cil shall hâve power to establish, altcr, grade, and othcrwise improve 
streets and alleys ; to regulate the use of the same ; to permit, rcgulate, 
or prohibit the locating and construction of any horse railroad, such 
permission not to be for longer than twenty years ; to provide for and 
change the location, grade, and crossing of any railroad : and to com- 
pel railroads to raise or lovver their tracks, to conform to any grade 
which may be established by the citv. 

In Robey v. City of Chicago, 2io 111. fiOS, 74 N. E. 770 (decided 
June 23rd, 1905), it was said : 

"The City Comicil, imclcr tlie Geiinral Inc-onioration Aft, "wliieli is in force 
in tlie City of Cliie.-iKo, lias full ])o\ver to pass an ordinanee si'antin? to a 
street raihvay company the right to opcrate its sU-eet raih-oad in the streets 
of the city, sabjoct to snch liniitiitions ;is hâve Ijcen iiaposod uiion such nnmic- 
ipalities by the LcKisIatnre, and in so doiiitc may prescribe tlio ternis and 
conditions upon which said company may occupy tlie streets of tlie city with 
its tracks, cars. etc. The city, in passing snch ordinance, perfornis a légis- 
lative fimction, and in so doing acts as a govermnental ageiicy of the state, 
and the ordinance, when passed, had the i'orcp and elïect of a law of the 
state. In People v. Sidnirban Railroad ('om])aiiy, ITS 111. i")!)4. on page GO."), 
53 N. E. .340. on page ,352, 49 L. H. A. 050, it is said: 'Tlie state does not, 
however, exercise directly tîiat fnll paramonnt ))o^\-er ^\liich it pr>ssesses 
over streets, alleys.' etc.. but in the distrilmtion of govermnciital powcrs the 
General Assembly adopted the policy of selectiiig tlie cities and villages of the 
state as governmental agencies and delegating to such mnnieipalities the 
power to regulate and control the use of the streets, «alleys, <'tc., within their 
respective limits. Such power thus delegated is exercised by the munic- 
ipal anthorities acting in behalf of tlie st;ite for the beuofit of the public." 

In Atchison, T. & S. F. Ry. Co. v. the General Electric Railway 
Company, supra, it was said : 

"The doctrine is flrmly established in the state of Illinois, in accordance 
with the gênerai weight of authority, that liy the construction and use of 
street railway tracks no additional bnrden is inipos(>d upon the oasement, 
as such use 'falls within the purposes for which streets are dedicated or 
acquired,' (2 Dillon Municipal Corporations r4th Kd.l § 722.) but that the 
use for steam railway purposes is beyoïid tlie gênerai public easeinent and 
imposes an additional servitude. C. 15. & Q. K. It. Co. v. Street Railroad 
Co.. l-"i() 111. 2-35, 207, 27.3, 40 X. R. 1008, 20 L. R. A. 48.-). and cases cited ; 
Bond V. l'a. Ry. Co., 171 111. 508, 513, 40 X. E. 545; General Electric Rail- 
way Co. V. Chicago & W. I. R. R. Co.. 184 111. 588. 50 N. E. 0(v!. It is equally 
well settled by the unil'orm Une of décisions in the same state, that the use 
of a street by a steam raihvay is legitimate when duly authorized but that 
no exclusive use is conferred by the iiermit and it can 'only be enjoyed in 
common with the use of the avenue by tlie public as an ordinary higbway, 
and witliout materially Impairing its usefuluess as such.' Pit'tsburg, Pt. 
140 F.— 11 
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Wayne v. Chicago R. R. Co. v. Reich, 101 111. 157, 173; Ligare v. City of 
Chicago, 139 III. 46, 62, 28 N. E. 934, 32 Am. St. Rep. 179 ; C. B. & Q. R. R. 
Co. V. Street R. R. Co., 15C 111. 255, 265, 267, 273, 40 N. E. 1008, 29 h. R. A. 
485; Pennsylvania Co. v. City of Chicago, 181 111. 289, 296, 54 N. E. 825. 
53 L. R. A. 223; General Electric Railroad Co. v. Chicago & W. I. R. R. Co., 
184 m. 588, 56 N. E. 903. With the rights o£ the appellant in this street 
Crossing thus deflned they are in subordination to the use for street pur- 
poses, which includes use for a street railway ; the right is held in common, 
ia 'joint and mutual, not exclusive,' (Reich Case, 101 111. 157, 175) and the 
primary object of the street is for ordinary passage and travel of which 
the public and individuals canuot rightfully be deprived. Ligare Case, 139 
III. 46, 52, 28 N. E. 934, 32 Am. St. Rep. 179 ; General Electric Ry. Case, 184 
111. 588, 595, 50 N. E. 963." 

Other décisions in line with thèse holdings are : C, B. & Q. R. R. 
Co. V. Street R. R. Co., 156 111. 2.56, 40 N. E. 1008, 29 h. R. A. 485 ; 
Ry. Co. V. Street Railroad Co., 156 111. 385, 386, 40 N. E. 1014; Doane 
V. Lake Street El. R. R. Co., 165 111. 517, 46 N. E. 580, 36 L. R. A. 
97, 56 Am. St. Rep. 265; Harvey v. Aurora & G. Ry. Co., 174 111. 
295, 51 N. E. 163 ; Harvey v. Aurora & G. Rv. Co., 186 111. 283, 57 
N. E. 857 ; Gen'l Elec. Ry. Co. v. C. & W. I. R. R. Co., 184 111. 588, 
56 N. E. 963; Hartshorn v. I. V. Tr. Co., 210 111. 609, 71 N. E. 612; 
Wilder v. Aurora, etc., Tr. Co., 216 111. 493, 75 N. E. 194— from which 
it is plain that unless the power of the city to regulate crossings of rail- 
road tracks by street railways, such crossing being in the streets of 
the city, is meant by the act of 1889, creating the Railroad and Ware- 
house Commission, to be subject to the jurisdiction of that commis- 
sion, when its jurisdiction is invoked, the power of the city, over the 
subject hère in dispute, remains plenary and exclusive. 

The act creating the Railroad and Warehouse Commission (Act 
July 1, 1889, p. 223) is entitled "An Act in relation to the crossing of 
one railway by another, and to prevent danger to life and property 
from grade crossings," and reads as follows: 

"That hereafter any railroad company desiring to cross with its tracks 
the main line of another railroad company, shall construct the crossing 
at such place and in such manner as wlll not unnecessarily impede or en- 
danger the travel or transportation upon the railway so crossed. If in any 
case objection be made to the place or mode of crossing proposed by the 
company desiring the same, either party may apply to the board of railroad 
and warehouse commissioners, and it shall be their duty to view the ground, 
and glve ail parties Interested an opportunity to be heard. After full in- 
vestigation, and with due regard to safety of life and property, said board 
shall give a décision, preserlblng the place where and the manner in which 
said crossing shall be made, but in ail cases the compensation to be paid for 
property actually required for the crossing and ail damages resulting there- 
from shall be determined in the manner provided by law in case the parties 
fail to agrée." Starr & C. Ann. St. vol. 3, c. 114, par. 112, p. 3292. 

It will be noted, fîrst that the title to the act is "In relation to the 
crossings of one railway by another." This does not necessarily in- 
clude, in terms at least, street railways. 

It will be noted, also, that the act of 1889 leaves to condemnation 
proceedings, "in manner prescribed by lavi' in case the parties fail to 
agrée," ail question of compensation or damages, growing out of the 
property actually required for the crossing, or the nature of the cross- 
ing prescribed. New no land is required to be taken for the grade 



EA8Ï ST. LOUIS KY. CO. V. LOUISVILLE & N. K. CO. 103 

Crossing of a street railway over a railroad in tlie streets; and it is 
doubtful if condemnation proceedings are open to a street railway to 
ascertain its damage, in case the street railway is compelled to go over 
head by bridge. 

It will be noted, also, that in no case decided in the Suprême Court 
oî Illinois, or in the United States Courts sitting within Illinois, has 
the plenary and exclusive power of cities and villages over the loca- 
tion of street railway crossings been denied or abated. Indeed, it 
would corne as a surprise, both to the bar and to the people, were it 
to be held, that in the location of street railways crossing each other, 
or other railroads, and the nianner of such crossing, within the streets, 
the final power no longer resided in the local authorities, but was re- 
movable, under the act of 1889, to the Railroad and Warehouse Com- 
mission of the state. 

We think that no such interprétation v/as meant to be given to the 
act by the Législature that passed the act. A survey of the occasion 
that gave birth to the act seems to us to be against such an interpré- 
tation. When the act was passed, the local authorities of Illinois 
had full power, as the governmental hand of the state, to regulate 
street railway crossings. There was, therefore, unless the wisdom of 
retaining that power in the municipal authorities was questioned, no 
occasion to confer it upon some other governmental hand; and it is 
not shown that the wisdom of continuing such power in the local au- 
thorities was even questioned. But to regulate the crossings of rail- 
ways, outside of streets and highways, there was, until the act of 1889 
was passed, no governmental hand. Any railroad already located 
could, at its own caprice, prevent a projected road from crossings its 
track, unless the projected road resorted to proceedings in eminent 
domain; and when such proceedings were resorted to, (the shoe there- 
upon being shifted to the other foot) the projected road could, at its 
caprice, cross where, and in the manner, it pleased, provided it was 
willing to pay such damages as such crossing entailed — a state of the 
law that left the interests of public life and safety wholly unprovided 
for. 

The act of 1889 was meant to fill this hiatus. It created the Commis- 
sion — an independent tribunal, that in the case of dispute, would leave 
it to the interest and caprice of neither railroad to détermine where, or 
what, the crossing should be; but in the interest of the public, would 
prescribe the place and manner of the crossing. It fulfilled, in this 
respect, a clearly defined want — fulfilled it, too, in a way that did not 
interfère with railways responding to each other under the old prin- 
ciples governing eminent domain, or, with local authorities controlling 
their streets under the old principles of local rule. And this it seems 
to us must bave been its purpose, its sole purpose, in that respect. In- 
deed to give to the act a wider scope would, we fear, be to substitute 
judicial législation for interprétation. 

The decree appealed from is reversed with instructions to dismiss 
the bill for want of equity. 
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RIDER V. UNITED STATES. 

(Circuit Court of Aijpeals, Eiglilli Circuit. Kovember 5, lOOG.) 

No. 2,305. 

1. StATUTES— CONSTRir0nON— TiTLE. 

The title of a législative acti caiinot be so read iiiio tlie body of it as 
to supply the absence of a substantive pro'x'ision essential to the coii- 
forring of powor and autliority. 

[Ed. Note. — For cases iu point, seo Cent. Dis. vol. 44, Statutes, § 2S8.] 

2. CrIHINAL LaW — OFifEJNSES ON HOT SPRINGS ReSKSVATION—JUIUSDICTIOTî OF 

COMMISSIONER. 

Act April 20, 1904, 33 Stat 187 [U. S. Conip. St. Supp. lOO.j, p. 3G.j] 
outitled "Au act conferrinj; Juri.sdiction iipor.. United States Conimis- 
sioners over offenses committed in a portion of tlie ])erniauent Ilot Springs 
Jlountain réservation, Ark.." clearly contemplâtes the création of a new 
ofilce of connnissioner clotlied witli spécial .inrisdiotion over offenses 
conunitted on tbe réservation, prescril)iug tlie fées, tliat rules of pro- 
cédure and practice for "said commissiouer" sliall be prescribad by tlie 
District Court, for apjieals to sucb court, etc., but in tlie absence of any 
provision tberein for the apiiointnient of such counuissiouer is ineffective 
and the jurisdiction so conferred to try offenses eannot be exercised by 
any United States Comniissioner withiu the district or elsewliere. 

3. SaME — JuiilSDICTION OF DISTRICT CoURT — APPEAL FrOM JuDGMEXT VOID FOR 

WaxT of JURISDICTION. 

A United States District Court althou2;li having original .iurisdiction 
of a criminal offense and aiso jurisdiction on appcal from the judg- 
meut of a oommissioner eannot render a vaiid jud'jnient of conviction on 
an appeal whore the commissiouer before whoiii the case was tried be- 
low on a complaint filed by a private individnal was without iurisdiction 
of the subject-matter of tlie offense even tlumgli tlie défendant took 
I the appeal and appeared and submitted to trial. 

[Ed. Note. — ^For cases in point, see Cent. Dig. •\ol. 15, Criminal Law, 
§ 2573.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

R. G. Davies (G. W. Murphy, on the brief), for plaintiiï in error. 
WiUiani G. Whipple, U. S. Att}'., for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. Upon a sworn complaint by the United 
States District Attorney for the Eastern District of Arl<ansas, made 
before J. T. O'Hair, United States Commissioner for said district, 
the plaintiff in error, Dr. Thomas B. Rider, was arrestcd on the 18th 
day of May, 1905. This afifidavit charged upon information and be- 
Hef that said Rider, on the ICth day of May, 1905, was a practicing 
physician at Hot Springs, Ark., in the Western Division of said dis- 
trict; that he was not then and there a registered physician as pro- 
vided by the act of Congress entitled "An act conferring jurisdiction 
upon United States Commissioners over offenses committed on a por- 
tion of the Hbt Springs Mountain réservation, a]:)proved April 20, 
1904" 33 Stat. 187, c. 1400 [U. S. Comp. St. Supp. 1905, p. 365], and 
was not then and there authorized to issue a permit to any i^atient or 
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person to take a bath in any of the bathhouses on said réservation; 
and that said, Rider knowingly, willfully, and unlawfully issued a per- 
mit to one Mattie Hancock, setting out the permit in hœc verba ; tliat 
said permit consisted of directions to the said Mattie Hancock for tak- 
ing a bath at the Superior Bath liouse ; that in pursuance tliereof she 
apphed to said bathhouse and attemptecl to bathe therein ; which bath- 
house was then and there situated on said réservation. 

The warrant issued by said O'IIair commanded the marshal to arrest 
and bring before him the said Rider. Instead of the marshal taking 
the prisoner before said O'Hair hc took him Ijcfore Edgar A. Nickels, 
who styled himself "a United States Cominissioner for said district" ; 
by whom he was tried and sentenced, the language of the judgment 
being : 

"From tlie évidence of the snid witnesses, it appearinj; to me. the com- 
missioner, that the laws of the Uuitccl States hâve been viohited as charged 
In the comphinit. and that there is a probable canse shown to believe the de- 
fendant guilty of the alleged offense, it vt'as ordered that he pay a fine of $2.5." 

From this judgment Rider appealed to the United States District 
Court for said district, where, on rehearing, he was again found guilty, 
and sentenced to pay a fine of $100 and costs. To reverse this judg- 
ment, Rider prosecuted liis writ of error to this court. 

At the threshold of every judicial proceeding arises the question of 
jurisdiction of the tribunal taking cognizance of the cause to proceed 
to judgment. "The question of jurisdiction is self-asserting in every 
case. It arises although the litigants are silent. Even thcir consent 
cannot authorize cognizance if fundaraental grounds of jurisdiction 
are absent." Yocum v. Parker. 130 Fed. 771, 6() C. C. A. 80. The 
jurisdiction of said Nickels, before whom Rider was tried. is challenged 
by him ' in this com't. Authority for bis action is predicated by the 
United States Attornev, on the act of Congrcss approved April 20, 
1904. c. 1400, 33 Stat 187 [U. S. Comp. St. Supp. 1905, p. 365], 
entitled "An act conferring jiudsdiction upon United States Commis- 
sioners over offenses committed in a portion of the permanent Hot 
Springs Mountain réservation, Ark." The first section of this act 
désignâtes and defines the Hot Springs Mountain réservation, and 
limitations. The second section déclares that said réservation "shall con- 
stitute a part of the Eastern United States Judicial District of Arkan- 
sas, and the District and Circuit Courts of the United States in and for 
said district shall bave jurisdiction of ail offenses committed within 
said boundaries." The third section makes provision for the protec- 
tion of property, etc., within this réservation. The fourth section 
déclares : 

"That any person wlio shall, exeept in eompliance with such rules and 
régulations as the Secvetary of tho Tnterior may deein neeessary, and whieh 
he is hereby authorized and directed to niake. enter or attenipt to enter npon 
said descrihed tract, take, or attenipt to take, use or attonîpt to use. bathe 
in, or attempt to bathe in water of any sprin.ir loeatod thereon, or without 
presentin.g satisfactor.v évidence that he or she (provided he or she is under 
médical treatment) is the patient of a physjcian dniy roî;istered at the ofHee 
of the superintendent of the Ilot Springs reserv;ition as oue ((ualifled, under 
sucU rules whicli tiie Secretary of the Tuterior may hâve mad(> or shall make, 
to prescribe the waters of the Hot Springs, shall bo deemed guilty of a mi.s- 
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demeanor, and, upon conviction thereof, shall be subjeet to a fine of not more 
than one hundred dollars, and be adjudged to pay ail costs of tiie proceedings : 
Provided, That no physician who shall engage In the solicitation of patronage 
through the médium of drumniers, or otherwise, shall be or remain thns 
registered : And provided further, that if any person so bathing, or attempt- 
ing to bathe, or so entering, or attempting to enter tipon the described tract, 
shall hâve the permit of a physician. such physician shall be liablc to the 
penalties of this section, unless he be regularly registered; and such por«)u 
shall not be liable to the penalties of this section, unless it shall be made t<> 
appear that he knew, or had reason to believe, that the physician giving hi]n 
such permit was not regularly registered." 

The fifth section (33 Stat. 188 [U. S. Comp. St. Supp. p. 367]) ap- 
plies to the punishment of offenses under municipal ordinances of the 
city of Hot Springs and the laws of the state of Arkansas. Section fi 
of the act, which présents tlie principal controversy in this case, is as 
follows : 

"That such commissioner shall bave power, upon sivorn complaint, to 
issue proeess in the name of the United States for the atrest of any person 
charged with the doing, otherwise than in compllance with the rules ami 
régulations of the Secretary of the Interior, of any act with référence to tlic 
matters which the Secretary of the Interior in section four of this act is 
authorized to regulate, or in violation of such rules and régulations, or in 
violation of any provision of this act, or with any misdemeanor or other like 
offense the punishment provided for which does not exceed a fine of one 
hundred dollars to try tbe person thus charged, and if found guilty, to 
impose the penalty prescribed. In ail cases of conviction an appeal shall 
lie from the judgnieut of said conunissioner to the United States District Court 
for the Eastern District of Arkansas. The said United States Di.strict Court 
shall prescribe rules of procédure and praetice for said commissioner in the 
trial of cases and with référence to said appeals." 

As this section does not designate or create "such commissioner," 
naturally enough the word "such" would refer to some preceding sec- 
tion of the act defining the commissioner and prescribing the manner 
of his création and the extent of his authority. There is not a référ- 
ence to him or his office in any créative provision of the statnte. It 
is conceded in the brief of counsel for the govemment that unless this 
casus omissus in the active pow^er of the provisions of the act can be 
aided and eked ont by référence to its title, there is nothing to desig- 
nate who "such commissioner" is or hovi' he dérives his authority. 
Conceding that the American doctrine is that the title may constitute 
a part of the législative act, and that preambles may be referred to to 
discover the mind of the Législature, where the statute is obscure or 
ambigtious, it is as correct law to-day as when uttered bv Mr. Justice 
Field, in Hadden v. CoUector, 5 Wall. (U. S.) 107, 18 L. Ed. 518, 
that the title "is still considered as only a formai part ; it cannot be used 
to extend or to restrain any positive provisions contained in the body 
of the act. It is only when the meaning of thèse is doubtful that resort 
may be had to the title, and even then it has little weight. It is seldom 
the subjeet of spécial considération by the Législature." 

There is no authority to support the broad proposition that the title 
may be so read into the body of the act as to supply the absence of a 
substantive déclaration essential to the création of power and authori- 
ty. Most certainly the title of this act cannot be resorted to for the 
purpose of showing that "such commissioner" is any United States 
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Commissioner, regardless of wliere located, when the whole trend of 
tlie enactment plainly indicates that it was the mind and purpose of 
Congress that this spécial jurisdiction was to be exercised by a spécial 
commissioner, who, from the inception to the close of the proceeding, 
was to exercise functions and powers quite apart from those conferred 
iipon the well-known class of United States Commissioners. As the 
subject-matter is purely local, confined to the small territory réserva- 
tion, and to a ne\v and singular character of offenses, in the absence 
of express language to that effect in the enacting provisions it is in- 
credible that Congress contemplated that this extraordinary and re- 
s]3onsibIe jurisdiction might be exercised by any United vStates Com- 
missioner in the District of Arkansas or elscwhere. A careful analy- 
sis of the whole act contradicts such contention. 

In the latter part of said section G it is declared that: 

"The Miiid United ,St;Ues District Court sliall iires'crilK' riiles of ](ro-<':liire and 
praetiee for said coinnnssioiier in the trinl of cases and with reterence to 
said appeais." 

Evidently the framer of the statnte did not bave in mind the existing 
United States Commissioners in said district. If he hatl. what was 
the occasion or necessity for the District Court ]3rescribing rules of 
procédure and practice for "said commissioner" in the trial of cases? 
The existing statntes, as well as the décisions of the courts, already de- 
fined the procédure and ])ractice for the well known United States 
Commissioners. But as évidence that it was the purpose to create 
a new office, clothed with a spécial jurisdiction hilherto unknown to 
the law, it was provided that the District Court should first prescribe 
for him rules of procédure and practice in the conduct of trials. It 
is not shown affirmatively in this case that the District Court had ever 
formulated or prescribed any such rules for the government and direc- 
tion of "such commissioner." On the contrary, it is the contention 
of the government that the functions of such commissioner wcre to be 
]5erformed by a United States Commissioner, and, thcrefore, it would 
not be necessary that the court should prescribe any rules of procédure 
and practice for him. The seventh section (:î3 Stat. 188 [U. S. Comp. 
St. Supp. 1905, p. 3(J8]) confers power on "said commissioner" to issue 
process for the arrest of any person charged with the commission of 
any criminal ofïense within said boundaries not covered by the pro- 
visions of section C of the act. It confers on him authority to bind 
over the défendant for trial to the District Court; provides how the 
offender may be bailcd, and where committed in default of bail — 
provisions which would hâve been quite unnecessary in respect of 
United States Commissioners, whosc duties in this respect are well 
defîned by existing law and well-known practice. The eighth section, 
having in view the création of a new ofiîce, with hitherto undefined 
powers and modes of procédure, directs that ail process issued by the 
commissioner shall be directed to the marshal of the United States for 
the Eastern District of Arkansas. The ninth section directs : 

"Tliat the commissioner referred to in tliis act, and. tlie marshal of the 
United States and his deputies in the east(>ni district of Ai-l.;ansas shall be 
liaid the sanie fées and compensation as are now provided by law for like 
services lu said district." 
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Wîiy make such provision if it were contemplated that tlie existing 
United States Commissioners should exercise tlie jurisdiction, when the 
g-eneral statute specifically fixes the fées for like services in the 
district? Section 10 directs that ail fées, costs, and expenses aris- 
ing in cases under this act, and properly chargeable to the United 
States shall be certified, approved, and paid as are like fées, costs, and 
expenses in the courts of the United States. Why direct especially 
how such fées, etc., shall be certified, approved and paid, when im- 
memorially the gênerai statutes hâve providcd how the fées, costs and 
expenses of United States Commissioners shall be certified and paid? 

The United States Attorney invokes the aid of the act of August 
18, 1894, c. 301, 28 Stat. 41G [U. S. Comp. St. 1901, p. 717], w'hich 
directs that United States marshals upon the arrest of a person under 
criminal charge shall take him before the nearest United States Coni- 
missioner for hearing, as tending to show that any commissioner near- 
est the place of arrest was intcnded as "such commissioner." This very 
contention demonstrates that Congress had in mind a spécial, local 
commissioner, to be created for this especial office. Under said act of 
August 18, 1894, an offender if arrested in the most remote state or 
territory and taken before the nearest United States Commissioner 
would be entitled to a speedy hearing before such commissioner. Can 
it for one moment be entertained that the Ilot Springs act contem- 
plâtes that Dr. Rider, if arrested in the territory of Alaska, could be 
taken before a United States Commissioner there, and by him, not 
bound over for his appearance before the United States District Court 
for the Eastern District of Arkansas wlierc the offense was com- 
mitted for final trial, but tried, convicted. and fined by the United 
States Commissioner for Alaska, outside of the vicinage where the 
offense was comrnitted? The act of August 18, 1894, has to do alone 
with matters of i'ees — the lessening of costs in mère preliminary hear- 
ings before United States Commissioners. The act contemplâtes the 
issuing of a warrant of arrest by one commissioner and the hearing 
by another ; while it is manifest by section 6 of the Hot Springs act that 
it contemplâtes the issuance of a warrant, the trial, and imposition 
of the fine shall be by one and the same commissioner. It is apparent 
on the face of the Hot Springs act that the framer attempted to model 
it after that of the Yehowstone Park act, approved May 7, 1894. 28 
Stat. 73, c. 72 [U. S. Comp. St. 1901, p. ir)G2|. The confusion or over- 
sight arose when it came to making the distinction between tne charac- 
ter of trespasses and offenses pecuHar to the Yellowstone Park and 
those of the Hot Springs réservation. After constructing section 4 
of the Plot Springs act, corresponding with the same section in the 
Yellowstone Park act, as to offenses, in order to extend the jurisdic- 
tion to a différent character of offenses than those respccting bathing, 
the framer of the Hot Springs act divided the matter into two sec- 
tions — four and five. So while section G of the Yellowstone Park act 
designated the commissioner who was to exercise the primary juris- 
diction, and directed the manner of his appointment, and then proceed- 
ed to say : "Such commissioner shall bave power, upon sworn in- 
formation, to issue process in the name of the United States for the 
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arrest of any person chargée! with the commission," etc. ; tlie framer 
of the Hot Springs act, when he came to the corresponding provision, 
began with the clause that "Such commissioner shall hâve power, 
upon svvorn information," etc. It is not the province of the courts by 
judicial construction to supply flagrant omissions of essential positive 
provisions in a statute. The remedy, as well as the responsibility for 
an abortive act, must rest with the législative branch of government. 

It is suggested by the United States Attorncy that the conviction 
in this case may be sustained upon the theory that as section 3 of the act 
confers jurisdiction upon the United States District Court for the East- 
ern District of Arkansas of ail offenses committed within the bound- 
aries of said réservation, it was sufficicnt that such jurisdiction was 
exercised on appeal from the judgment of the commissioner Nickels. 
There is some authority for the proposition that where a court has 
both appellate and original jurisdjction over the subject-matter, and 
the case reaches such court on appeal from a tribunal which did not 
bave jurisdiction over the subject-matter, if the parties appear in 
the appellate court and submit to trial, the judgment thereon is valid. 
Randolph County v. Rails, 18 111. 29. But this proposition is contro- 
verted even in civil cases. In Osgood v. Thurston, 33 Pick. (Mass.) 
110, a scire facias was issued from the court of common pleas on a 
judgment rcndered in the Suprême Judicial Court. On appeal from 
the iudgmcnt thereon from the court of common pleas to the Suprême 
Judicial Court, Shaw, C. J., held that the common pleas court did not 
bave jurisdiction over the subject-matter; and notwithstanding the 
défendant below appeared to the action in the Appellate Court by inter- 
posing a gênerai demurrer, it was held that tlie court only took cog- 
nizance by appeal, and, therefore, it was v.dthout jurisdiction. There- 
upon the plaintiff moved tint as the cause was before the court in- 
vested with original jurisdiction for leave to amend the original writ 
so as to make it appear as a writ issued out of the Suprême Court. 
To this the Chief Justice said : 

"But with fill tlie l.ntitiidp of iiidnlffonce with whieh ainendmeTits are nl- 
lowed. the eoiirt nro of opinion thiU tliis is impossible, It is to be recolleeted, 
that t!ie papers now befoi'O rs, are eeriies of the Avrit ;uk1 jutlsnient of the 
court of common plcns, ;is tbey tliere avvieiU' of i-ecord. An nlteration of the 
eopy of that writ, wnn'.fl not t)nly f:i!sifv the exemplifieation of the reeorrt 
as it is eertifled by tiie elerk of tliat eorrt, Imt wonid make it a bad writ aa 
a writ of the eonrt of eonimon pl(>as. If. after amenrtment, it were deemed 
an orisîinal writ issuins frojn this; court, tlien it bas never been served 
or returned, and the court could not proceed npon it." 

In DiUard et al. v. St. Louis. K. C. & N. R. Co., 58 Mo. fi9, Juris- 
diction was assumed by a justice of the peace over a subject-matter 
for therecovery of damages to an extcnt bcyond his jurisdiction. 
The action might bave been originally instituted in the Circuit Court 
On appeal to the latter court, it was held that although no motion was 
made to dismiss the action for want of jurisdiction in the justice court, 
the judgment was rcversed, and the cause dismissed, "as the want of 
jurisdiction in the court over the cause of action cannot be waived, but 
may be insisted on at any stage of the proceedings," Citing Webb v, 
Tv\'eedie, 30 Mo. 488. Without deciding that this prosecution could 



170 149 FEDERAL REPORTER. 

"be înstituted in the first instance in the District Court, it is sufficicnt 
to say that we are unable to find any précèdent or authority in a crim- 
inal proceeding for treating a cause on appeal, where the prosecntion 
might hâve been originally instituted in the Appellate Court, as if it had 
been so instituted, tlae défendant appearing and going to trial. C)n 
principle this contention cannot be sustained. It is indispensably es- 
sential to confer jnrisdiction upon the United States District Court to 
proceed in a criminal cause, that either a true bill of indictment, found 
by a grand jury, or information in due form by the United vStates At- 
torney, should first be presented to the court. There is no such prac- 
tice recognized in criminal procédure as a vohintary appearance by the 
accused and the making up of an issue on an agreed statement of facts, 
as might be donc in a civil action. A judgment of sentence vvilhout 
indictment or information would be both a novelty and a nullity. 

This proceeding was instituted under section G of the Hot Springs 
act "upon sworn complaint," which might hâve been made by any per- 
son. Such complaint is adapted alone to a proceeding bcfore "such 
commissioner." The mère transcript of this proceeding was brought 
into the District Court by appeal. An original proceeding in the Dis- 
trict Court could not be instituted on a mère sworn complaint. It 
would require an information in due form, lodged by the United States 
District Attorney, on leave first had from the court, showing probable 
cause, and not based on mère information and belief. United States 
v. Baugh (C. C.) 1 Fed. 788; United States v. Tureaud (C. C.) 20 Fed. 
681; United States v. Polite et al. (D. C.) 35 Fed. 58; United States 
V. Smith (C. C.) 40 Fed. 755. The plaintiff in error was not brought 
before the- District Court on such an information, and was not tried 
on plea thereto; but the District Court acquired jurisdiction only by 
virtue of the appeal from the judgment of conviction and sentence 
by an officer who had no jurisdiction. The case before the commis- 
sioner, as before the District Court, stood as on a plea of not guilty, 
under which every défense, whether to the jurisdiction or to the 
merits, was open to the accused. Had be never appealed from that 
judgment, as it was coram non judice. the sentence could not lawfully 
tiave been enforced. As this case does not de]ieiid solely upon any 
construction and application of the fédéral Constitution, but turns upon 
Ihe proper construction of an act of Congress and the ahthority of 
the United States Commissioner to try and sentence the person therc- 
under, the writ of error was properly prosecuted to this court. Spreck- 
els Sugar Refining Company v. McClain, ^'^2 U. S. 407, ^4 Sup. Ct. 
37G, 48 L. Ed. 496; Harris v. Rosenberger, 14.5 Fed. 449. 

It results that the judgment of the District Court is reversed. and 
the cause is remanded. with directions to the District Court to vacate 
its judgment, and to discharge the défendant for lack of jurisdiction. 
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THE JUMNA. THE McCALItlN BROTHERS. THE JAMES S. T. STRA- 

NAHAN. THE GYPSUM KING. THE W. FREELAND DALZELU 

THE 3. B. KING 00. NO. 19. THE GYPSUM EMPBROR. 

(Circuit Court of Appeals, Second Circuit November 14, 1906.) 

Nos. 37-39, 

1. Collision— INEVITABLE Accident. 

lu tlie adujiralty law tlie phrase "inévitable nccldetit" hns a compre- 
hensive meuuing. and it is not necessary tliat tbe accident slioukl be tlie 
resuit of a vis major. If no négligence eau lie iniputed to eitber vessel 
in a collision, tbere is a presumption tbat they were uavisrating in a lawful 
manner and tbe accident may be said to be inevitabli' ; tbe test being 
\shetlier tbe collision could hnve l)een prevented by tbe exercise of ordiuary 
care, caution, and maritime skill. 

[Bd. Note. — For cases In point, see Cent. Dig. vol. 10, Collision, { 19.] 

2. SaME— INSCRUTABLE CAUSE. 

Where tbe évidence is so conflicting that it Is impossible to détermine to 
what direct or spécifie acts a coilision is attribntable. it is a case of dam- 
age arising from a cause that is inscrutable. and under tbe settled modem 
rule in this couutry tbere can be no reco'very or partial recovery tberet'or. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, $ 20.] 

S. Same— EvroENCE Considered. 

Evidence held to sustain tbe finding of a court of admlralty tliat It did 
not establisb négligence or fauit on tbe part of any of tbe vessels con- 
cerned in a séries of collisions in East river, foUowing the parting of a 
tug's havvser, and to exonerate ail from liability on the ground tbat tbe 
collisions were due to Inévitable accident or to an Inscrutable cause. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

On appeal and cross-appeal from a decree of the District Court for 
the Southern District of New York dismissing the libel and cross-libels 
and deciding that the collision between barge No. 19, in tow of the 
tug Gypsum King, and the steamship Jumna, and the subséquent col- 
lision of said barge and the schooner Gypsum Emperor with the New 
Haven Railroad's pier No. 38, East river, was the resuit of inévitable 
accident. 

The opinion of Judge Holt in the District Court is reported in 140 
Fed. 743. 

Charles C. Burlingham, for J. B. King Transp. Co. 

La Roy S. Gove, for McCaklin Bros. Co. 

Wilhelmus Mynderse, for the Dalzell. 

J. Parker Kirlin, for the Jumna. 

Joseph H. Choate, Jr., for New York, N. II. & H. R. Co. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judgcs. 

COXE, Circuit Judge. It is conceded on ail hands that, except in a 
few unimportant détails, the facts are fully and accurately stated in the 
opinion of the district judge. He has carefully considered the con- 
flicting théories of fault and has reached the conclusion that négli- 
gence has not been established as to any of the vessels participating in 
the collision. To arrive at this resuit it was necessary for him to dé- 
termine several disputed questions of fact regarding which it is suf- 
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ficient to say that in many instances he was vtnqnestionably riglit and 
in no instance is tlie finding so clearly against tlie prépondérance of 
proof as to warrant us in setting it aside. 

For instance, was the Jumna's hawser sufficient and in propcr condi- 
tion? Was thc tow of the Gypsum King properly made up? Did the 
McCaldin Brothers malce proper effort to reach the port side of the 
Jumna? Did the Dalzell put a sudden strain on the hawser? 

In each of thèse instances the district judge found against the as- 
serted négligence and we think the weight of tcstimony sustains thèse 
findings. Likc him we are unable to locaUze the blâme for the col- 
lision. We had some doubt as to whether the tugs in charge of the 
Jumna, and particularly the McCaldin Brothers, can be exculpated but, 
after an examination of the testimony, we incline to the opinion that 
they did everything which could be reasonably expected of them and 
that the McCaldin Brothers started to make fast to the port quarter 
of the Jumna as soon as the latter cleared the pier and it was possible 
to get around her stern. 

The judge of the District Court has found that the collision was the 
resuit of an inévitable accident. Such an accident usually happens 
when it is not possible to prevent it by the exercise of due care, caution 
and nautical skill. It is generally, though not invariably, attributed 
to an act of God, as where a tremendous tempest arises, such as 
devastated Galveston a few years ago, or more recently destroyed 
the shipping in the harbor of Havana. So, where a dense fog or 
falling snow obstructs the vision, where a gale and high seas unité 
to make navigation difficult, or where a severe storm is prevailing 
upon a dark night, a collision happening in such circumstances, the 
coUiding vessels exercising the care, skill and caution required 
by prudent navigation, would be attributed to inévitable accident. 
Such accidents usually occur when safe navigation is rendered im- 
possible from causes which no human foresight can prevent ; vi'hen 
the forces of nature burst forth in unforeseen and uncontrollable fury 
so that man is he'pless, and the stoutest ship and the most experienced 
mariner are at the mercy of the winds and waves. 

In admiralty law, however, the phrase has a more compreliensive 
meaning. It is not necessary that the accident should be the resuit of 
a vis maior. If no négligence can be imputed to either vessel there is 
a presimiption that they are navigating in a lawful manner an'l where 
no fault can be shown the accident mav be said to be inévitable. 

In the c-'^e of The Morning Light, 2 Wall. 5.50, 17 L. Ed. 8G3, Mr. 
Justice Cliffofd, quoting Dr. Lushington, savs (page 561 of 2 Wall. 
"[17 L. Ed. 8G2]): 

"TnevitnlUe accident must be coiipulered as a relative terni, and mnat be 
construed not absolutely but reasonably witli rcsnrcl to the oireunislanr'cs of 
eaeh particnlar case. Viewed in that li.sht. inévitable accident may be re- 
garded as an occurrence wbich tbe partv cbaraed with the colli'i'in could not 
possibly prevent by the exercise of ordinary care, caution, aud maritime skill." 

In the case of The Grâce Girdler, 7 Wall. 196, 19 L. Ed. 113, thc 
Suprême Court say: 

"Inévitable accident is where a vessel is pursnina; a lawful avocatioii i" a 
lawful manner, using the proper précautions against danger, aud au accitioiit 
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occurs. The higliest degrce of caution that can bc used Is not required. It is 
enough tbat it is reasonable under the circumstances." 

The test is, could the collision hâve been prevented by the exercise 
of ordinary care, caution and maritime skill ? In the case at bar we 
are unable upon the testiniony l)efore us to specify any particular fault, 
to put our finger upon anv act or omission and assert that to it the ac- 
cident was attributable. Fault may exist, but we are' unable to d's- 
cover it; it is inscrutable. ^Vhere the évidence is so conflicting that 
it is impossible to détermine to what direct and spécifie acts the collision 
is attributable, it is a case of damage arising from a cause that is in- 
scrutable. The Fern and The Swann, Nevvb. 158, Fed. Cas. No. S,- 
588. Whether the case at bar be thus classified, or whether it be held 
to corne within the admiralty définition of inévitable accident is not 
material; in either event the loss must be borne by the party on whom 
it falls. 

In the early administration of the maritime law in this countrv the 
damages were divided in cases of inscrutable fault preciscly as in cases 
where both vessels were in fault. The John Flenrv, 3 Ware, 2G1, Fed. 
Cas. No. 7.350; The Sciota, 2 Ware (Dar. 359) 300, Fed. Cas. No. 12,- 
508 ; The Fern and The Swann, supra. The question has now been 
definitely decided by a vast prépondérance of authority that there can 
be no recovery or partial recoverv unless fault be afiirmatively shown. 
The Clara, 102 U. S. 200, 20 L. Éd. 145 ; The Breeze, 6 Ben.' 14, Fed. 
Cas. No. 1.829; The Grâce Girdler, supra; The Sunnyside, 91 U. S. 
208, 215-216, 23 L. Ed. 302. 

As we ail concur in the conclusion thnt the case at bar falls within 
one of thèse catégories, the decree should be affirmed with costs. 



BROCK V. UNITED STATES. 

(Circuit Court 6£ Appeals, Third Circuit. November G, 190G.) 

Xo. 20. 

Banks akd Banking— National Banks— Prosecution of Officek for Mis- 
application OF FUNDS. 

Evidence tliat the cashier of a national bank overdrew liis aceount. by 
means of checlvS wliicli were not cliarged to liis account, but can-ifd in 
the drawer as cash and afterwards taken \m hy his note, ail without the 
knowleds'e or consent of tlio hoard, is sufficient to warrant liis conviction 
b,v a ,inry of misapplication of the l)anlv's funds, in violation of Rev. St. 
§ 5209 lu. S. Couip. St. 1901, p. 349T]. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

George S. Graham, for plaintiff in error. 
Henry P. Brown. for the United States. 

Before DATLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error sued eut 
by George P. Brock to the I3istrict Court for the Eastern Di'^trict of 
Pennsylvania. Brock, who had been cashier of the Do:lestown Na- 
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tional Baiik, was îndicted in that court under Rev. St. § 5309 [U. S. 
Comp. St. 1901, p. 3497], for willful misapplication of the moneys, 
funds, and crédits of that institution. The jury found him guilty of 
this offense, and on entry of judgment and sentence lie sued out this 
writ. The assigned errors now insisted upon are the court's refusai 
to admit a certain account in évidence and to give binding instructions 
for a verdict for défendant. 

Apart from ail other cases of alleged overdraft, we are of opinion the 
proofs beàring on five certain checks to which we now refer made the 
duty of the court clear to submit the case to the jury. On August 80, 
1902, the défendant drew a check for $2,000 against his account in the 
Doylestown National Bank, of which he was then cashier, to the order 
of the First National Bank of Philadelphia (where he kept a personal 
account). This check was paid by the Doylestown Bank August 22. 
1902, but was not charged to Brock's account. Had it been, it would 
hâve made an overdraft of $1,370.56. On September 2, 1902, he drew 
another check against his account to the order of the Consolidated 
Lake Superior Trustées (of some of whose stock he was an under- 
writer) for $4,000, and one to C. E. Wolbert, Treas. (who was treas- 
urer of a silk company in which défendant was interested), for $G,400, 
which checks were paid by the bank September 4, 1902, but were not 
charged to his account. Had they, as well as the preceding check, been 
charged, they would hâve made an overdraft of $7,011.37. On Septem- 
ber 15. 1902, he drew another check against his account to the order 
of C. E. Wolbert, Treas., for $1,250, which was paid by the bank 
September 17, 1902, but was not charged to his account. Had it, as 
well as the preceding checks, been charged, they would hâve made an 
overdraft of $8,351.25. On December 13, 1902, he drew a check for 
$2,000 against his account to the order of Ross, Morgan & Co. (a 
brokerage fîrm with which he had an account), which was paid by the 
bank December 16, 1902. It was not charged to his account. Had it, 
as well as the preceding checks, been so charged, they would hâve made 
defendant's overdrafi $15,415.43. 

On the part of défendant it was contended thèse checks were mère 
temporary advances made by him for bank customers who ordered se- 
curiiies bought ; that as soon as the securities came the customers paid 
for them, and the money thus paid took up the checks, which had mean- 
while been carried in the drawer as cash. When cross-examined, the 
défendant did not give the name of such customers or the amount paid 
by them, or specify any particular transactions. On the part of the 
government there was testimony tending to show that défendant was 
largely indebted to the bank on other loans, and that thèse check over- 
drafts were not known to or sanctioned by the board. Its contention 
was that thèse checks were not paid by customers as above stated, but 
were carried for several months in the drawer as cash, and that finally, 
on February 3, 1903, they were taken up by the défendant, giving his 
own note for them to the bank, without the knowledge or consent of the 
board. The défendant contended the note thus given was not for thèse 
checks, but was for an actual discount, the proceeds of which he re- 
ceived, but how he did not show, and that such note was discounted, 
and aftervvards renewed, with the knowledge and consent of the board. 
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In corroboratîon of the government's contention, ît was shown that 
the aggregate of thèse five overdraft checks, viz., $15,650, less a check 
for $4,650, dated Januarj? 31, 1903, given by Brock to the bank, made 
(making allowance for $90 discount) the exact amount of the note, 
viz., $11,090. It was also shown that on the stub of defendant's check 
book, opposite his check of $4,650, so given as above, the défendant had 
entered, "On ac. checks in drawer, Silk Lk. Sup. and Ist Ph. $4,650," 
which entries were alleged to refer to the overdraft checks above noted. 
Now, it is apparent that if the jury found thèse checks were not tem- 
porary advances for customers, but were overdrafts by the défendant 
himself and made without sanction, that they were carried as cash in the 
drawer and were finally taken up by the discount of an unauthorized 
note, they were warranted in finding that in making thèse overdrafts 
défendant had willfully misapplied the funds of the bank of which he 
was cashier. This the jury has donc, and we are clear it was the duty 
of the court below, under the proofs, to deny the request of the de- 
fendant for a peremptory entry of a verdict of not guilty. 

Further, we find no error in the action of the court in excluding the 
account of Ross, Morgan & Co. From the colloquy that followed its 
ofïer, it appears défendant desired its introduction for the twofold pur- 
pose of showing his account with that firm was not a spéculative one 
and that he was a man of means, the owner of the collatéral stocks 
which the account embraced. It will be noted that the objection made 
was to the account, standing alone, but not if properly proven. This 
we may fairly infer from the statement of the district attorney: 

"If my friend wanted to make use of it [tlie account], let hiin call the vvit- 
uess, and ask questions, and identify it in the proper and reguhir way, so that 
we should hâve an opportunity to cross-exainine." 

There was no offer to do this, and the court then held the account 

was not compétent, and added: 

"I want it distinctly understood that I am ruling on the account itself, 
considered as an instrument of évidence offered now as a pièce of paper." 

There was no error in this ruling. There was no offer to further 
prove it, to show that défendant was the owner of ,the securities 
which it embraced, or even that they still remained in the broker's 
hands. Eut, apart from this, the court in its charge forcibly and clear- 
ly placed before the jury as uncontroverted facts ail that défendant now 
contends they might hâve inferred from this account. In other words, 
while it excluded the account as not sufficiently proven, it gave the 
défendant the benefit of ail and more than ail that was offered to be 
proved by it. In charging, the court said : 

"It is quite clear from the testimony that the défendant was not engaged In 
spéculative purchases of stock during this period. There is no évidence that 
he was buying or selling any stocks at that time. He had an account with the 
brokers, Ross, Morgan & Co.. which lie was protectlng. I do not elearly under- 
stand what the nature of tîiat account was, but, as near as I can make out. 
he owed this firm some money ; upon what account does not appear,- as I recall 
the testimony ; that he had put up with them a certain amount of collatéral for 
the protection of that loan, and from time to time, on two or three occasions — 
I do not remember exactly how many, but two or three occasions — thèse seeur.'- 
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tles that were iip as collatéral depreciated, some of tliem at least, and ïm 
was called upon to put up some moiiey in order to protect the loan. ïliere^ 
were no spéculative purchases or sales of stoclis duving this period. That is; 
quite clear." 

After careful considération, we find no error, and the judgment of 
the District Court must be affirmed. 



In re JACOB BEERY & CO. 

' (Circuit Court of Appeals, Second Circuit. October 11, lOOO 

No. 274. 

BANKBUrTCY— IlEOOVEnT OP PLEDGE— ÏKANSACTIONS BETWEEN STOCKBROKER 
AND CUSTOMEK. 

A deposit of securities witli a stoclvbrolver by a customer as marf,'in, and 
as security against losses in stock transactions, under an agreement whicli 
does not contemplate a sale or disposition of sucU securities V)y tlie brolicr 
exep])t in tlie event of losses, constitutes a pledge, and does not create the 
relation of debtor and creditor, and where the securities hâve not been 
soid by the broker to meet marginal requirements prior to his bankrupt- 
cy, they may be recovered by the pledgor from the bankrupt's trustée. 

Pétition for Revision of Proceeding'S of the District Court of the 
United States for the Soutliern District of New York. 
See 147 Fed. 208; 146 Fed. 623. 

J. M. Rosenberg, for petitioners. 

R. D. Sweezey, Graham Sumner, and A. W. Putnam, for rcspond- 
ents. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is a pétition by the trustées in 
banlcruptcy of Jacob Berry & Co. to review an order of tlie bankruptcy 
court, avvarding to varions claimants of the bankrupts certain securi- 
ties, or the proceeds thereof, in the possession of the trustées. Jacob 
Berry & Co. were stockbrokers, and the claimants were severally cus- 
tomers of the firm. 

, Upon tlie gênerai question whether the relation between customer 
and stoclcbroker under the ordinary contract for a spéculative pur- 
chase of stock is that of pledgor or pledgee, we are in accord with the 
décision of the court below, and bave recently decided that such a re- 
lation does exist in Richardson, Trustée, v. Shaw et al. (C. C. A.) 147 
Fed. 659. 

The claimants of the pledged stock in this case are not seeking to fol- 
low into the hands of the trustées in bankruptcy the proceeds of stock 
purchased for them by the brokers; but are seeking the proceeds of 
stocks which they had deposited with the brokers upon opening an ac- 
count, or in the course of dealings, for spéculative purposes. The con- 
tract between them and the brokers is found in the receipt delivered to 
each one of them by the brokers at the time of deposit, and is illustrat- 
ed by the receipt of Mrs. Taggart, vi'hich reads as follows: 

"Sep. 14, 1904. 

"Received from Anna D. Taggart 83 shs U. S. Steel pfd No. A30563-C1554C>. 
The same to be a gênerai deposit, and this receipt is given and received with 
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the mutilai understancling that Jacob Berry & Co. may hold the same as mar- 
gin and as security for or apply the deposit in part payment of or on aceount 
of losses or any other transactions in the purchase or sale of stoclis, bonds, se- 
curities, or eommodities made by them for your aceount. 

"ïhis receipt is given and received upon the l'urthor undorstanding and 
agreement in considération of Jacob Berry & Co. executing such orders for 
the purcliase or sale of stoclîs, bonds, securities or connnoditios as niay be 
given to tUem in writing, orally, by telegraph or teleplione ; that tlie said 
Jacob Berry & Co. may repledge, rehypothecate or loan any or ail of said 
stocks, bonds, securities or eommodities held by them ou aceount thereoE as 
margin or otherwise ; may substitute sirailar stock, bonds, securities or eom- 
modities therefor, and that said Jacob Berry & Co. may, witliout notice upon 
the approximate exhaustion of margin sell, or buy as the case may bc^ any 
stocks, bonds, securities or eommodities bought and sold or held by them as 
collatéral, or margin, or otherwise, and that in case of contracts for future 
delivery that said Jacob Berry & Co. may close the same by purchase or sale, 
as the case may be, without notice, provided howevcr, tliat such ])urchases or 
sales may be made upon the Consolidated Stock and Tetrolcum Exehange of 
New York, the New York Stock Exchange, the Chicago Board of Trade, or in 
any other Exchange in the city of New York where such stocks, bonds, securi- 
ties, or eommodities are dealt in, 

"No. A30.^0,'î-,'j.5 Shs. 

"No. C15û46~50 Shs. 

"Geo. M. Davis, Mgr." 

The question upon which the ri.çhts of the parties really dépends is 
whether the rel^^tion of pledgor and plcdgee is created between client 
and stockbroker b}' a deposit of this character, or whether such a de- 
posit is not in effect a release of the cHent's title to the security to 
the broker which créâtes the relation of créditer and debtor. If the 
deposit is to be ref>-arded as a deposit of money, the broker is imphcd- 
ly authorized to sell the stock and crédit the proceeds to the client in 
' aceount. If it is deposited nicrely as security, the relation of plcdg-or 
and pledgee certainly continues until losses arise which iustify a sale 
of the stock. In the présent case the brokers did not sell the securities 
deposited by the several claimants to meet marginal requirements on 
aceount of losses, but hypothecatcd them in a lump to obtain a loan to 
themselves. 

It will be observed that the contract contains two distinct provisions ; 
One relating to the deposited stock, and the other relating to the stocks, 
securities, etc., which the brokers are to purchase or sell for the client. 
It is the latter alone that the brokers "may repledge, rehypothecate, or 
loan," when held by them as margin or otherwise. As to the deposited 
stock, they "may hold the same as margin and as security" for losses 
on any transaction, or may apply it in part payment of or on aceount of 
such losses. If money had been deposited instead of the securities, it 
would ordinarily hâve been creditcd on aceount to the clients and stood 
as a margin against losses ; and as to any balance in the brokers' hands 
at any time the clients would hâve been merely creditors. If the securi- 
ties had been deposited under a stipulation in the contract that they 
should stand as a margin for a spécifie sum, perhaps the same légal 
conséquences would hâve attended tlic transaction. But there is noth- 
ing in terms, nor as we think by implication, which suggests that the 
parties contemplated any sale of the deposited stock to the brokers, 
or anv ■^iV o'- disposition of it by the brokers except in the event of 
14U F.— 12 
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losses of the client, approximately exhausting the marginal require- 
înent. 

The order under review is affirmed, with costs to the claimants 
severally. 



In re GARRISON. 

(Cireiiit Court of Appoals, Second Circuit. î)t'ceinber 4, 190G.) 

Xo. 53. 

1. Bankkuptcy— DisciiABOE— Destruotion op Books— Bueden of Proof. 

Act Feb. 5, 1903, c. 487. § 4, 32 Staf. 707 [U. S. Comp. St. Suiip. 1905, p. 
084] provides that a bankrupt shall be diselwrfred uniess he lias, with 
intent to conceal bis fîuancial condition, destro,yed, concealed or failed to 
keep boolîs of account or record.s froin whieb such condition niiglit be 
ascertained. Ileld. tliat, wliere a creditor seeks to prevent a discharge 
on such ground, the bnrden is on him, not only to show that the bank- 
nipt failed to keep booUs of account, but that his omission was with in- 
tent to eonceal his flnancial condition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bauliruptey, § 720.J 

-. Same — Evidence. 

Wliere a bankrupt residing in New York was a member of a firni doing 
business in Port Iluron, Michigan, the failure of such flnn to keep i)roper 
books of account. and the bankrupt's failure, for a period of a year, dur- 
ing which the firm did business, to see that proper books were kept, 
did not preclude him from obtaining a discharge for failure to keep proper 
books, as iir.ovided by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. 
Comp. St. Supp. l!X)j, p. 684]. 

Appcal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern District 
of New York contlrming the report of a référée in bankruptey, sitting as 
spécial niaster, which recommended that the bankrupt's discharge be denied 
for the reason that the creditor who opposed his discharge had established 
the truth of the second spécification flled by him, which is as tollows : "Sec- 
ond, that (the bankruiit) as a partner and a member of the firm of T. W. 
Brown & Co., of Port Huron, Michigan, with fraudulent intent to eonceal his 
trae finanelal condition and in contemplation of bankruptey failed to keep any 
books of account, records or papers from which bis true flnancial condition 
or interest in suid business might be ascertained." The pétition in bankruptc,v 
was filed and the petitioner was ad.iudged a blinkrupt August 12, 1004. The 
order ajipealed from conflnning the second speeifleation, and refusing a dis- 
charge was entered Deceniber 1, 1905. 

J. E. Melick, for appellant. 
W. L. McCorkle, for appellee. 

Bcfore LACOMBË, TOWNSEND, and COXE, Circuit Judges. 

COXE, C. J. (after stating the facts). The section of the bank- 
ruptey act under which the spécification was fîled is, as amended by 
the act of 1903, as follows : 

"The .1udge shall hear the application for a discharge, and such proof 
and pleas as ma.v be made in opposition thereto by iiarties iu Interest, * * « 
and dischiirge (he appliciint nnless lie bas * « * with intent to eonceal 
liis tiuauciul (jonditiou, destroyed, concealed, or failed to keep books of ac- 
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count or records from which such condition might be aseertaiiied." Act Feb. 
5, 1903, c. 487, § 4, 32 Stat. 707 [U. S. Comp. St. Supp. 1905, p. 684J. 

It will be observed that in order to establish the second spécifica- 
tion it was necessary, under the amended law, to prove two proposi- 
tions: First, that the bankrupt had failed to keep bocks of account, 
and, second, that his omission to do so was with intent to conceal 
his financial condition. Upon both of thèse propositions the burden was 
upon the opposing creditor to prove his allégations bv convincing 
proof. In re Corn (D. C.) 105 Fed. 143; In re Gavford (D. C.) 
Id. 833; In re McGum (D. C.) 102 Fed. 743. 

The finding against the bankrupt is based principally upon his 
answer that it was impossible to get at a correct statement of the 
condition of T. W. Brown & Co., for the reason that the books kept 
by Brown and his bookkeeper at Durand and Port Huron, Michigan, 
are so "unintelligent" that they do not give the necessary informa- 
tion regarding the status of the firm. 

The brief of the opposing creditor contains many accusations of 
fraud and misconduct on the part of the bankrupt which cannot be 
considered hère, for the reason that they were presented by twelve 
spécifications, other than the second, which were ail found in favor of 
the bankrupt, no appeal having been taken by the creditor. 

We are now concerned with the single proposition, should the 
bankrupt, who resided and transacted business in the city of New 
York, be refused a discharge because the books of the firm of T. W. 
Brown & Co., of which the bankrupt was a partner, were improperly 
kept at Durand and Port Huron, Michigan, by Brown and his book- 
keeper? The firm of T. W. Brown & Co. was formed in 1903 and 
continued about a year, the partners being Brown, Jean, and the 
bankrupt, who was to hâve one-third of the profits if the business 
succeeded; in fact it was conducted at a loss. The firm was trans- 
acting a small business in buying butter, eggs and poultry in Michigan 
and shipping them to Jean, Garrison & Co., in New York. When 
the firm was dissolved its liabilities were about $3,700, part of which 
was paid. The books were kept by Brown and by his bookkeeper at 
Port Huron. Three or four of the books were sent to the bankrupt 
and the ledger was produced in court. He never saw it until it was 
•shipped to New York and had nothing to do with it or any of the 
books of Brown & Co. When asked why it was that he did not 
hâve some knowledge of the manncr in which the books were kept 
the bankrupt answered : 

■'Simply because this concern was oporating" in Michii^an a tliou.sand miles 
away, aiid I trusted to the honesty of T. W. Brown to liandle tlie boolvs and 
tbe affairs of tbe oompany eut tbere rigbt and malce us nioney out of it." 

Granting that his conduct in not keeping a doser watch upon the 
business at Port Huron was careless and even reprehensible, we fail 
10 see how it can be said that he failed to keep proper books showing 
the condition of a firm whose business was conducted by one of the 
partners in a distant state and whose books were never under his 
control during the short life of the partnership. It would seem a suf- 
ficient answer to the charge against him to show that he never saw the 
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books, did not keep them or direct their keeping and, having- con- 
fidence in his partner, supposed that the business was being properly 
conducted. 

But there is still greater difficulty in establishing the second in- 
grédient of the charge, viz., the intent to conceal the bankrupt's 
financial condition. Conceding, for the moment, that he knew of the 
inadéquate and improper bookkeeping at Port Huron it is not eas}- to 
perceive how the bankrupt's interests were in any manner subserved 
by such bookkee])ing. The bankrupt woukl hardh' connive at a 
System, or lack of System, which threw his afïairs into inextricable 
confusion and concealed the true state of afïairs not from his creditors 
but from himself. If any one were to be benefited by imperfect books 
it would be Brown and not the bankrupt. 

Furthermore, the character of the business, the bankrupt's small 
interest, if, indeed, he had any individual interest therein, the short 
duration of the partnership, the difficulty of personal supervision of 
its afl^airs, the improbability that the bankrupt, residing in New York, 
would attempt to conceal the détails of the comparatively insig- 
nificant branch of the business transacted in Michigan and the seem- 
ing lack of motive for the fraudulent conduct attributed to him, lead 
us to the conclusion that the charge against him has not been sus- 
tained. 

The order is reversed, with costs, and the cause is remanded to the 
District Coui't with instructions to grant the discharge. 



INTERNATIONAL & G. N. E. CO. et al. v. lïOYLE. 

(Circuit Court of Appeals, Fiftli Circuit. November 29, 1906.) 

No. 1,575. 

Removai, 01? Causes— WA^'T or Jubisdictiox of Fédéral Court — Dutt to 
Reiiand. 

The removal b,y one of two Joint défendants of a cause wliicli was not 
removable because of tbe absence of a separable eontroversy does not 
give tlie fédéral court jurisdictlon, and the cause should be remanded 
at any stage, at tbe instance of any party or ou the courfs own motion,' 
whenevcr sucU fact appears. 

[lia. Note. — For ca.ses in point, see Cent. Dig. vol. 42, Removal of Causes, 
§§ 218, 219.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

J. D. Guinn and Waller S. Baker, for plaintififs in error. 
Allan D. Sanford, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

_ FER CURIAM. The défendant in error, S. C. Hoyle, a résident 
citizen of San Antonio, Bexar county, Tex., filed this suit in the dis- 
trict court of Robertson county, Tex., against the plaintififs in error, 
the International & Great Northern Railroad Company and the Full- 
man Palace Car Company, to recover $5,000 on accouut of alleged 
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Personal injuries inflicted upon his wife, Mabel A. Hoyle, on or about 
the 19th day of October, 1903, resulting from the alleged négligence 
of the plaintiffs in errer in failing to stop their train at the regular 
stopping place in Hearne, Tex., and caiising hcr to disembark and 
walk to the dépôt at Hearne, an alleged distance of abont half a mile. 
The plaintiff in error the International & Great Northern Railroad 
Company answered in the district court of Robertson countv by gên- 
erai exception, gênerai déniai, contriljutory négligence upon the ])art 
of Mabel A. Hoyle; and answered, further, that it was not guilty of 
négligence, and that, if any one was, the employés of the L^rllman 
Company were, and prayed for a recovery over against the l'ullman 
Company if judgment should be rendered against it. The plaintiff 
in error the Pullman Company answered by gênerai exception and 
gênerai déniai, and thereafter, by pétition and bond duly filed, rcmoved 
this cause to the Circuit Court of the United States for the Western 
District of Texas, at Waco, Tex. Both plaintiffs in error repleaded 
in the Circuit Court, but there was no material change in the answer 
of the International & Great Northern Railroad Company, Judgment 
was rendered in favor of the défendant in error against both plaintiffs 
in error on the 18th day of Noyember, A. D. 1905, for $2,300, interest 
and costs. 

Plaintiffs in error filed separate motions for a new trial. The mo- 
tion for new trial as filed by the plaintiff in error the International & 
Great Northern Railroad Company raises succinctly the sole question 
raised by this plaintiff in error — that is, that the pétition filed in the 
State court by S. C. Hoyle, the défendant in error, against the plain- 
tiffs in error, did not présent distinct and separate causes of action, 
one of which was against the railroad company and the other against 
the Pullman Company, but embraced a single cause of action and a 
single ground of relief — and it is urged in this mo':ion for a new trial 
that the judgment be vacated and the cause be dismissed or remanded 
to the State court for the want of jurisdiction in the honorable Circuit 
Court. The court overruled the motion of j)lâintiff in error the Inter- 
national & Great Northern Railroad Company, and it duly excepted 
in open court, and tendered its bill of exception to the court, which 
was signed and sealed by the court. The judge signing the bill said 
in explanation : 

"When the cause was called for trial, tbe court remarked to couiiscl tliiit 
the cause was not removable, aiid Pu.s-'cstf'd tliat a motion to reiunud b" 
made. Coun?el for jilaintiff rotired to eonsult and dotcvniined that they 
wonld not nialve tlie motion, ('ouiis'cl for railroad com])any was also prés- 
ent and failed to niake a motion to remand. The cause ^Yi>nt to trial an;! 
.ludîrment, and after .ludïment tlie railroad comi)any subniîttcd a motion to 
remand to the state court, which, under the circunistances, the court over- 
ruled." 

The suit as originally brought in the state court prcsentcd only one 
cause of action, and there was no separable controversy of which either 
défendant could avail itself for purposes of removal. See Wilson v. 
Oswego Township, 151 U. S. 56. 14 Sup. Ct. 259, .38 L. Ed. 70; 
Brown v. Trousdale, 138 U. S. 39(;, 11 Sup. Ct. 308, 31 L. Ed. 987 ; 
Torrence v. Shedd, 114 U. S. 530, 12 Sup. Ct. 72G, 3G L. Ed. 528 ; Pow- 
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ers V. Chesapeake & Ohio Ry. Co., 169 U. S. 97, 18 Sup. Ct. 2CA, 42 
L. Ed. 673. It follows that the suit was not removable to the United 
States Circuit Court and that court acquired no jurisdiction. 

The want of jurisdiction of the court below eau be assig-ned as error 
by any plaintiff in error, although he provoked the removal in question. 
vSee Capron v. Van Noorden, 2 Cranch, 126, 2 L. Ed. 229 ; The Dred 
vScott Case, 19 How. 393-440, 15 L. Ed. 691; Railwav Co. v. Swan, 
111 U. S. 379-383, 4 Sup. Ct. 510, 28 L. Ed. 462. And this court wilî 
on îts own motion notice the absence of jurisdiction in the court be- 
low. Jackson v. Ashton, 8 Pet. 146, 8 L. Ed. 898 ; Chapman v. Barney, 
129 U. S. 681, 9 Sup. Ct. 426, 32 L- Ed. 800; Mattinglv v. N. W. 
Virginia Railroad, 158 U. S. 57, 15 Sup. Ct. 725, 39 E. Ed. 894, and 
cases there cited. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to set aside the verdict and remand the 
cause to the state court from which it was removed, the costs of this 
court to be paid by the Pulhnan Palace Car Company. 



PRESSIÎD STEEL CAR CO. v. STEEL CAR FORGE CO. 
(Circuit Court of Appeals. Tlilrd Circuit. December 31, 190G.) 

No. 38. 

1. Tbial— Verdict— FoEM. 

A verdict tliat "vve tlie jury in tlie above case sustnin tlie validity of the 
eontraet sued upou. and fl.x tlie damages at ten dollars," was fataily dé- 
tective and insuffieieut to sustain a judgment. 

2. Samk — Amendjient. 

Such verdict was incapable of amendment aftcr tlio séparation of the 
jury. 

3. JuDQMENT— Entby Nunc Pho Tunc— Powee or Clerk. 

Wliere the clerk neglected to enter judgment pursuant to the direction 
of the court during the terni, he had no power thereafter to euter Judg- 
ment nunc pro tunc. 

4. Same—Entry— Omission— Court Rules. 

Circuit Court ruie 10, providing that, where judgraeut shall be omitted 
to be entered on a verdi(-t, it sliall be considered as entered on the last 
day of the term. is applicable only to a verdict which is sufficient to sup- 
port a judgment. 

In Error to the Circuit Court of the E^nited States for the Western 
District of Pennsylvania. 

Charles Gibbs Carter and James H. Beal, for plaintiff in error. 
George B. Gordon, for défendant in error. 

Before DALLAS, Circuit Judge, and BRADFORD and LAN- 
NING, District Judges. 

BRADFORD, District Judge. It appears from the transcript of 
record that the Steel Car Forge Company, the défendant in error, 
brought an action of assumpsit in the circuit court of the United States 
for the Western district of Pennsylvania against the Pressed Steel 
Car Company, the plaintiff in error, to recover damages for alleged 
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breach of contract. There was a jury trial, resulting in the following 

finding, June 15, 1905 : 

"\Ve the jury ia the above case sustain the validity of the contract sued 
upou and fix the damages at ten dollars." 

A motion for a new trial was made by the défendant, June 20, 1905, 
and was denied as appears from the following record entry : 

"And now. to wit. June '50tU. 1905, no reasons havinp; been flled in support 
ot the motion for a uew trial, tlie uiolion is overruled and the elerk is directed 
to enter judgment. Fer Curiam." 

Notwithstanding the direction of the court below, the transcript 
of record does not disclose that any judgment was entered in the 
case, and during the hearing in this court the attention of counsel was 
called to that fact. Since that time both parties through their coun- 
sel cf record hâve presented a pétition to this court setting forth in 
substance, among other things, that the clerk of the court below did 
not enter judgment as he had been directed to do; that judgment 
customarily is entered in the western district of Pennsylvania after 
the déniai of a motion for a new trial by adding the words "and 
judgment on the verdict"; that the neglect of the clerk to "enter 
judgment on the verdict was not known to either of the parties in this 
■case until attention was called thereto by this court during the argu- 
ment of the case" ; that according to the rules and practice of the 
court below the "verdict in this case bas the same force and effect as 
though judgment had been entered as of the last day of the term" ; 
that the clerk of the court below, when his attention was called to the 
omission to enter judgment, made a minute upon the court docket 
as set forth in his certificate attached to the pétition; and that it was 
within the power of the court below "to enter judgment nunc pro tune, 
even after the expiration of the term". The certificate of the clerk, 
entitled in the case, under the seal of the court and dated December 
5, 1906, is to the efïect that the following is a true and correct copy 
from the record, namely : 

"And now, December .'jtb, 1900, judgment is hereby entered upon the ver- 
dict nunc pro tune as of Noveniber 11 th, 1905, being tbe last day of the term 
in which the verdict was rendered, in accordaiice with the oi)inion of the 
Court filed on tlie aotb day of .Tune, 190.^. and Itule 1(J of this Court, and the 
stipulation of counsel for plaintiiï and défendant duly filed." 

Rule 16 of the court below is stated in the pétition to be as follows: 

"Motions for new trials and in arrest of .iiidgment and to taice off a non- 
suit must be made within four days after the verdict or entry of nonsuit, 
and motions for new trials must be made notwithstanding iioints hâve been 
reserved within the time limited above. In ail thèse cases, the reasons reduced 
to wrlting, shall be filed of record. Where judgment sliall be oiuitted to be 
entered upon a verdict it shall te considered as entered upon the last day 
of the term." 

The prayer of the pétition is as follows: 

"Your petitioners therefore pray this Honorable Coui't to make an order 
amendiug the record in this Court in aceordance with the minute made in the 
court below. as is set forth in the eertilicate of the clerk attached hereto, 
and that your Ilonors will direct a writ of certiorari to bring up the record 
of tlie judgment lu the court below, or, if necessary, issue a spécial remit- 
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titur sending the record down to the court below for ainendraent, and (beii 
a spécial certiorari bringing it back to tliis Court, or tbat this Court sliould 
take socli other action as niay to this Court s(M>ni tlie proper practice, and 
tliat your Honorable Court sboukl tlien proeeed to détermine and dispose of 
this case." 

The prayer of the pétition clcarly nmst be denied. The finding that 
"we the jury in the above case stistain the vaHdity of the contract 
stied upon and fix the damages at ten dollars" was fatally defectivc and 
after the séparation of the jury incapable of amendnient. It was an 
anomaly in an action at law. It could not by any possibility warrant 
the entry of judgment upon it; for it was a niere nullity. Nor docs 
the pétition show that any judgment was entered upon it. It admits 
that the clerk neglccted to enter judgment pursuant to the direction 
of the court given June 30, 1905. In undertaking "of bis own motion" 
to enter judgment nunc pro tune December 5, lï)0(i, on the finding of 
the jury, the clerk transcended his authority, and what ptirports to be 
a judgment is witliout effect and absohitely void. The daim that 
by virtiie of ruie IG "the verdict in this case has the same force and 
effect as thougli judgment bad bcen entered as of the last day of the 
term" does not help tlie petitioners. Certainly if judgment had been 
entered on the last day of the term on the "verdict" it would bave 
had nothing to support it. But, further, ruic K! is either self-execut- 
ing or not. If it be not self-executing admittedly no judgment was 
entered or to be considered as entered during the term when the jury 
made its finding. If, on the other hand, the rule be self-executing it 
can bave application only to verdicts capable of supporting judg- 
ments. This conclusion necessarily results front the provision that 
"where judgment shall be omitted to be entered upon a verdict, it 
shall be considered as entered upon the last day of the term." There 
is thus no ground on which it would be proper to grant the prayer 
of the pétition ; and, as no judgment is disclosed, this court is without 
authority on this writ of error to consider the merits. The dismissal 
of the writ of error may not, in view of the fact that in légal con- 
templation there is neither judgment nor verdict in the court belov/, 
necessarily prevent the doing of justice between the parties through a 
new triaL Of course, we are not to be understood as expressing a 
definite opinion on this point, as it is properly cognizable by the court 
below. For the reasons given tliis vv-rit of error must be dismissed 
with costs, and it is so ordered. 



STANDARD PLUNGER ELKVAÏOR CO. v. RUTr.MLBY et al. 

(Circuit Court of Appeals, ïhird Circuit. December 5, lOÛG.) 

No. .^3. 

PiiiNoiPAi, AND Agent — Compensation — Actions — Vai.ue op Seevices— Ev- 
idence. 

Wliere, in an action for sprvi(-es under an alleged expi-ess contract to 
pay 30 per cent, of tlie jirice of certain sales «f ni;ii-biuery juade iiy plain- 
tiffl, défendant denied tbo eontract as alleged, and averred tbat tbe agree- 
ment provided for a mucb siualler compensation, e\ideuce as to tbe rea- 
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sonable value of plaiiitiff's services was admissible as bearing on the 
question as to which agreement was made. 

2. Same — Payment — Time. 

AVhere, in an action for agents' commissions on sales of machinery, the 
oral eontract sued on did not provide as to the tnne wlien the amounts 
elaimed should be payaijle, évidence as to tlie time usually fixed for the 
payuieut of similar commissions was admissible, 

3. Same— Question eor Jury. 

Where, in an ac-tion for agents' services in tlie sale of certain machin- 
ery, iilaintiffs elaimed for additional services render(Hl to défendants in 
the performance of certain contracts outside tlieir gênerai oral eontract 
of agency, wliether such extra s'ervices were incident to such eontract or 
whetlier they were indèpendent thereof was for tlie jury. 

In Error to the Circuit Court of tlie United States for the Western 
District of Pennsvlvania. 
See 144 Fed. 713. 

William Metcalf, Jr., for plaintiff in error. 
Joseph A. Langfitt, for défendants in error. 

Bcfore DALLAS and GRAY, Circuit Judgcs, and LAKNL\îG, Dis- 
trict Judge. 

GRAY, Circuit Judge. The original suit in this case was brought 
in the court of common pleas for Allegheny countv, in the state of 
Pennsvlvania, and removed upon pétition of the défendant, on the 
groimd of diverse citizenship, to the Circuit Court of the United States 
for the Western district of l'eansylvania. 

The cause of action was the alleged violation of a certain oral eon- 
tract, the terms of which, as set out in plaintiffs' statement of claim, may 
be summarized as follows : 

Plaintiiïs were engaged in the business of constructing and repair- 
ing elevators, and acting as agents for the sale of elevator machinery. 
The défendant was also engaged in the manufacture and sale of eleva- 
tors, and in Februar}', 1903, entered into a eontract with the plaintiffs, 
by which the plaintiffs undertook to sell elevator machinery produced 
by the défendant, and were to receive for such agency and sales a ten 
per cent, commission on the amount of any contracts secured by said 
plaintiffs for said défendant. The plaintift's aver that, in pursuance of 
said eontract, four spécifie sales of defendant's machinery were made by 
them to four différent purchasers, aggregating in amount $133,450, 
and that thereby the défendant became indebted to the plaintiffs for 
their commission of ten per cent., as aforesaid, or $13,34 5. The plain- 
tiffs aver furthcr that the défendant arrangcd with them to use their 
place of business as headquarters in the city of Pittsburgh, and induced 
and employed the plaintiff's to assist défendant in carrying out its con- 
tracts, including contracts other than those pertaining to the sales made 
by plaintiffs, an<l that said eontract for the use of office, and for assist- 
ance in carrying on defendant's gênerai business, was duly performed 
by said plaintiffs during the period of one and a half years ; and that 
said services ''were fully worth tlie sum of $2,000 per annum, or $3,000 
for said period." This lattcr sum, added to the commissions elaimed, 
less certain crédits, aggregated $13,960.30, which, with interest from 
January Ist, 190 J, is the amount sought to be recovered in the suit. 



186 149 FEDERAL REPORTER. 

Défendant, in its affidavit of défense, dénies that tliere was any 
contract to pay plaintiffs a ten per cent, commission on ail sales secured 
by them, but avers that the agreement as to compensation for plaintiffs' 
services was, that the same should be arranged between the parties as 
to each particular contract which plaintiffs might obtain, until a written 
contract could be agreed upon between plaintiffs and défendant; that 
défendant proposed a written contract to plaintiffs, but they refused to 
accept or exécute the same, and no written contract was ever entered 
into between the parties. Défendant dénies that the work or business 
of the agency was diligently prosecuted by plaintiffs, and especially 
dénies that a certain one of the sales, specified by plaintiffs in their 
statement of claim, was ever made by said plaintiffs, but was in fact 
made by the défendant itself, and that as to the otlier three sales for 
which commission is claimed by the plaintiffs, spécifie agreements were 
made by which a much smaller aggregate amount was to be paid to 
plaintiffs, a part of which had been paid, and the balance, by the terms 
of said contracts, had not, at the time of the bringing of suit, become 
due. 

On the issues thus made under the pleadings, the case was tried 
and submitted to the jury, and a verdict rendered for about one half 
of the amount claimed. Bills of exception were allowed and signed by 
the trial judge, as to the admission of certain évidence, and three oî 
the six assignments of error are directed to such admissions. The first 
and third assignments of error relate to the admission of the testimony 
of witnesses, alleging themselves familiar with the elevator business, 
to the effect that the customary compensation for the sale of elevator 
machinery by an agent, was ten per cent. The objection made to this 
testimony is that, the- suit being one on an express contract, évidence 
as to the quantum meruit was irrelevant, it being assumed that no 
count to that effect was contained in the statement of claim. This ob- 
jection would be good, if the spécial agreement as to the compensation 
for, or value of, the services rendered, were not controverted by the 
défendant. But in this case it is controverted, and a dift'erent spécial 
agreement is alleged, providing for a much smaller compensation than 
that claimed under the contract as set up by the plaintiff. In such 
cases, it is proper for either party to prove the value of such services, 
as bearing upon the issue between them, and the probability that the one 
or the other agreement was made. Barney v. Fuller, 133 N. Y. 60.j, 30 
N. E. 1007; Allison v. Horning, 32 Ohio State, 138. Upon this 
ground, the testimony objected to was admitted by the trial judge. 
We incline to think, too, that the statement of claim contains what, 
under the informai pleading- sanctioned by the Pennsylvania practice, 
may be considered a quantum meruit count, under which, of course, 
the testimony would be admissible. 

The second assignment covers an objection made to the admission 
of testimony, as to the time usually fixed for the payment of commis- 
sions in the matter of contracts made by agents. As the oral contract 
set ont in the statement of claim covers no agreement as to the time 
when the commissions claimed should be payable, évidence on this 
point was clearly admissible, and was a matter of fact to be dealt with 
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by tlie jury upon the évidence, and not a question of law to be deter- 
mined by the court. 

The fourth assignaient of errer objects to tliat part of the chargée of 
the court submitting to the jury the question as to the propriety of the 
charge of $3,000 for the use of plaintiffs' office in Pittsburgh, and com- 
pensation for services outside of their agency, rendered during the peri- 
od stated. We think the court, with perfect fairness, submitted it 
to the jury, to détermine whether thèse services were incident to the 
gênerai employment, as agent, or were so independent thereof as to 
entitle tlie plaintiffs to claim, under a quantum meruit, separate com- 
pensation therefor. It is to be remembered that the contract hère de- 
clared on is not in writing, and so to be construed by the court, but is 
an oral contract, to be established out of the mouths of witnesses, and 
its existence, scope and extent are facts to be determined by the jury. 
So the question, whether the so-called outside services of plaintiffs 
were incident to their gênerai contract of agency, or were rendered 
independently thereof, was primarily a question for the jury, and a 
careful reading of the évidence, as disclosed in the record, does not 
convince us that the jury would not be justified in finding this point 
in favor of the plaintiffs. It is to be noted, too, that the record dis- 
closes no request to the court for binding instructions to the jury, and 
consequently no exception or assignment of error in that respect. 

The fifth and sixth assignments of error are without nierit, and 
require no discussion. 

The charge of the court, on the whole, was entirely fair to the de- 
fendant, and we find no error in the matters referred to in the spécifica- 
tions. 

The judgment below is therefore affirmed. 



BOTD r. ARNOLD, LOUCHEIM & CO. et al.» 

(Circuit Court of Apiieals, Fifth Circuit. December 15, 1000.) 

No. 1,004. 

Bankeuptct— AppEAL— Referee's Findinos— Revtew. 

Wliere an application for a b.inkrujit's rtiscliarsp was lipard on hrlefs 
and tlie report of a référée overruling rlie spécifications of objection, and 
tlie referee's fiiiiiings, so far as ttiej were dispiited, were amsily suji^orted 
by tlie testiiiiony, an order denying the application wlll be reversed ou ap- 
peal. 

fEil. Note. — Appeal and revIew In bauliruptcy cases, see note to In re 
Eggert, 43 C. C. A. 0.] 

Appeal from the District Court of the United States for the Western 
District of Texas. 

D. A. Kelley. for appc«lant. 

J. D. Williamson, for appellees. 

Before PARDEE, McCORMICK, and SIIELBY, Circuit Judges. 

JIcCORMICK, Circuit Judge. The appellant was adjudged bank- 
rupt on his voluntary pétition. In due luac lie niade his application 

• Kcbeuring deuied January 15, 1007. 
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for a discharge. Pursuant to a gênerai order of the bankruptcy court 
authorizing the clerk to set down appHcations for discharge for hear- 
ing before the référée, this application was set to be so heard. Notices 
were sent out to ail known creditors, and in due time certain oî 
them fîled objections to the granting of the discharge, specifying 
several grounds, originally presented and afterwards amended, which 
sufficiently appear, without spécification at this place, in the extracts 
hereinafter given from the referee's report. Issues thus presented 
were strenuously litigated before, and examined fully by, the référée ; 
the respective parties being represented by able counsel. The évi- 
dence, both docinnentary and oral, in full compass and minuteness, 
was taken and brought up in the transcript now before us. We do not 
deem it necessary to review it in détail. It is accurately svnnmarized 
in the report of the référée, and thereupon he made his findings as 
follows : 

"From the foregoiiig faets, I fltîd tli.it it is tnie, as stnted in spécification 
of objection No. 1, tliat J. W. Boyd, the banlinipt, has an iuterest in t,.")7i) 
acres of laud in the naine of his wife, A. F. Boyd, in Coryell coiinty. Tex., but 
that the affldavit to tlie schediiles In which this is not set out as a i)art of liis 
property was not made willfully and frandulently, nor witli tlie intention of 
concealing sueh interest from his creditors. It is trne, as stated in spécifica- 
tion of objection No. 2, tliat the said J. W. Boyd lias an interest in 1,570 acres 
of land in the name of his wife, A. F. Boyd, bnt tliat the saine was not trans- 
ferred to liis wife, nor procured to be transferred to his wife, for the purpose 
of defrauding, hindering. or delaying his creditors. I find that it is true, as 
eharged in spécification of objection No. 3, that the said .James W. Boyd has 
an interest in the said 1,579 acres of land in the name of his wife, A. F. Boyd, 
but that it is not true that said property was willfully and frandulently con- 
cealed from his trustée in bankruptcy after his adjudication liereiu. I further 
find that it is true, as stated in spécification of objection in the amended 
spécification filed herein, that the said James W; Boyd took $85 from the cash 
drawer of the Boyd Mer(!antile Company, a baukrupt, and bad same eharged 
to his Personal account, but that such taking was not doue for the purpose of 
appropriating the property to his own use, or for the purpose of defoating the 
bankruptcy aet, and was not taken from tlio property, nor was it a conceal- 
meiit of the property In tins proceeding, which is No. 400, .Tames Watson Boyd, 
Bankrupt : that It othei'wiso appears that said bankrnpt has fully eomplied 
with the requirements of tlio acts of Cougrcss rolating to bankruptcy, and tlu; 
orders of court touehing bis said bankrui)tcy ; and that it ayipears that ail 
notices, wherever required, hâve beeii given in the inanner. for the leiigth 
of tiine, and in the tei'ms required by tbe bankruptcy acts and rules of court. 
Wherefore I recommeiid that the prayer of said petitioner be granted." 

This report was filed in the bankruptcy court the ITth day of May, 
1906, and on the SOth day of that month the district judge entered the 
following order: 

"The pétition for diseharge filed by James Watson Boyd, bankrupt, in the 
abco-entitled cause, comiug on to be heard, and the same, together with the 
spécifications of objection tbereto filed by creditors, the certificate of the réf- 
érée, the évidence in the cause, and the briefs of counsel, having been care- 
fully examined and duly coiisidered, the court is of tlie opinion that a dis- 
charge sliould not be granted. It is therefore ordered and adjudged that tbe 
prayer of the pétition for discharge be. aud the same is, liereby denied." 

It clearly appears, from the recitations contained in the foregoing 
order, that the matter was submitted to the court on briefs of counsel. 
We bave carefuUy examined and duly considered ail the matters 
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shown in the record whichappear to hâve been before the trial judge, 
and hâve reached a différent conclusion from that expressed in his 
order. The référée spécifies the four grounds of objection that were 
made by the creditors to the application for discharge, and distinctly 
finds that the mistake, if any, that was made in the verified schedules, 
was not made willfully and fraudulently, nor with the intention of 
concealing any interests from his creditors ; that the 1,5TU acres of 
land was not transferred to his wife, nor procured to be transferred to 
her, for the purpose of defrauding, hindering, or delaying his cred- 
itors; that the indefinite interest which the bankrupt (in the opinion 
of the référée) had in the l,ô79 acres of land was not willfully and 
fraudulently concealed from his trustée ; that the $85 referred to in 
the fourth objection, which the bankrupt drew from the Boyd Mer- 
cantile Company, another bankrupt, and had same charged to his 
Personal account, was not clone by him for the purpose of dcfeating 
the bankruptcy act; that the bankrupt has fully complied with the re- 
quirements of Congress and the orders of court touching his bank- 
ruptcy ; and that ail notices, wherever required, hâve been given in the 
manner and length of time required by the bankruptcy act and the rules 
of court. Thèse findings of the référée, so far as they are disputed 
by the appellees, are, in our opinion, am[)ly supported by the testimony. 
It is therefore ordered that the decree of the District Court be re- 
versed, and the decree now rendered hcre that the prayer of the 
pétition for discharge be, and the same is, hereby grantcd. 



CHAPMAN DECORATIVE CO. v. SECT'i'JTY MUT. LIFE INS. CO. 
(Circuit Court of Appeals, Tliird Circuit. Noveniber 20, lOOi'i.) 

No. 17. 

1. Damages— Building Contbact— Stipulation for IjTQuidated Damages for 

Delay. 

A provision of a building contract, refiting tlmt in cai-e of dclny in the 
completion of the building the dîuiijigom to tlio owner will l)e diffleult of 
eomrnitation, .and that it is tiierel'ore jigr('('d tliat in case of delay beyond 
the time flxed the contraetor sliall pay a stated «um i)er dny from that time 
until pompletion as liquidated damages, where it is sliown tljat in fact the 
damages aetually sustained hy the owner could not i>e aecnrately com- 
puted. is couplusive upon the parties in tlie absence of fraud or mutual mis- 
talœ. 

[î;d. Note. — For cases in point, see Cent. Dig. vol. I.j. Damages, § 164.] 

2. CoNTKACTS — CONSTRtXTION — DAMAGF,S FOR DeLAY. 

Wliere a building contract wliicli containod a stipulation for the paymeiit 
of li(|uidated damages by the coutractor in case of dolay in the coni])letion 
of tlie work also i)rovided that if such delay sliould be caused by the de- 
fault of the owner. art-hitect, or otliei- contractors, tlie finie of such delay 
should be allowed him, but that no such allowaiice sliould lie made unlcss 
a c-laim therefor should he made to tlie owner or architeet within 24 
hours, the latter clause is enforcealile and binding on the contraetor. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 145 Fed. 434. 
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Reynolds D. Brown, for plaintiff in error, 
Joseph H. Taulane, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error to the 
Circuit Court for tlie Eastern District of Pennsylvania. In that court 
the Chapman Décorative Company brought suit against the Security 
Mutual Life Insurance Company to recover on a contract for décora- 
tive work donc for the latter in its office building. The plaintifif as- 
signs for error certain rulings of the court by reason whereof the ver- 
dict rendered by the jury in its favor was for a less amount than it is 
alleged should hâve been returned. There was no dispute as to the 
amount of work donc or the price therefor, but the instructions com- 
plained of were : 

First, that défendant was entitled to an allowance of $50 per day for 
stipulated damages agreed to in the contract as follows : 

"It is mutually agreed and iinderstood that in the event of satd intei'ior 
finish herein coiitracted for not being entirely flnished on or before the 15tli 
day of March, 1S)05, that the actual damages sustained by the owner will be 
difficult of coniputation, therefore it bas i)een agreed and hereby is agreed 
by and between the parties hereto that in the event of the failure of said con- 
tracter to bave ail of said interior finish of main entrance and eighth floov 
conipleted on or l)efore the 15th day of Marcb, lOOô, .there shall be due and 
payable, and said contracter sball pay to the said owner the .iust and fuli 
sum of $50.00 per day for each and every day after March ISth, 1905, that 
the same or any part thereof, remains unflnisbed and incomplète, and that 
said snm is hereby agreed upon as liqnidated damages." 

And, secondly, that plaintiff, having failed to make any request to 
the architect for allowance for delay, was precluded from defending 
on that ground by virtue of the contract provision following, viz. : 

"That should the contracter be obstructed or delayed in the prosecution or 
completion of his worlj by the act, neglect, defanlt or delay of the owner or 
arc^hitect, or of any other conti'aetor, employed by the owner, or Eobinson 
Company upon the worlv, or by any damage which may happen by flre, light- 
ning, earthqiiake or cyclone, or by strikes or lockonts, through no default 
of the contractor, then the tlme herein flxed for the completion of the* work 
sball be extendeU for a period équivalent to the time lost by reason of any 
or ail of the causes aforesaid, but no such allowance shall be clairaed or made 
jinless a elaim therefor shall be presented in writing to the owner, or Andrew 
.T. Kobinson Company, within twenty-four hours after the occurrence of such 
delay. The duration of such extension shall be certifled to by the architect. 
t>nt appeal from his décision may be m.'ide by arl)itration as provided in 
article III of this contract." 

Manifestly, there was no error in the court so ruling. In the Sun, 
etc., Association v. Moore, 183 U. S. 643, 33 Sup. Ct. 240, 46 L. Ed. 
366, it was held: 

"l'arties may, in a case where the damages are of an uncertain nature, esti- 
mate aiid agrée upon the measure of damages wliieh may be sustained from 
the breaeb of an agreement. The naming of a stipulated sum to be paid 
npon the nonperformance of a contract, is conclusive upon the parties in the 
absence of fraud or nuitual mistake." 

In Stephens v. Essex, etc. (C. C. A.) 143 Fed. 84.5, this court ap- 
plied that principle. We think the facts in the présent case likewise 
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call for its application. The défendant, an insurance company, was 
erecting a large office building. It arranged to vacate its then présent 
quarters, and itself occupy three stories of the new building on April 
Ist following the contract. Thèse stories, as well as the main en- 
trance and lobby, plaintiff was to decorate and complète in every détail 
by March loth. The other seven stories were to be rented to tenants. 
The renting term in that vicinity began April Ist. This building was 
one of the only tvvo large office buildings in that locality, both of which 
were to be finished at the same time, and were in compétition for ten- 
ants. In point of fact, the plaintiff did not finish the work until mid- 
summer, and, prior to such completion, défendant was unable to charge 
rent to the tenants it did obtain under the conditions existing when 
this contract was made, and, in view of the difficulty of ascertaining 
ail and the impossibility of ascertaining some of the loss sustained by 
the défendant by reason of delay, the case was a proper one in which 
to fîx such damages in advance by stipulation. Moreover, in view 
of the large amount of reniais involved, we think the price of $50 per 
day agreed upon was reasonable. Such being the case, we are of 
opinion the court was justified in instructing the jury that the amount 
thus agreed upon by the parties was not a penalty, but stipulated 
damages. 

So, also, in enforcing the provision in regard to delays, the court com- 
mitted no error. During the progress of the work, the défendant 
made no claim to the architect, either in writing or otherwise, for al- 
lowance for delav in accordance with the provision quoted, and in the 
answer to the defendant's tenth point, the court instructed the jury that 
no claim for obstruction or delay could be allowed. No reason is 
now shown why this clause of the contract should not be enforced. 
The parties made such an agreement, and thereby made it a law for 
themselves. Its purpose evidently was to avoid just such a contest as 
the plaintiff hère seeks to raise. In the absence of a claim for ex- 
tension for delay, the défendant had a right to présume, either that no 
valid ground to ask an allowance existed; or, if it existed, it was not 
serions enough to call for an extension. Thèse provisions in build- 
ing contracts hâve been enforced in courts. Feeney v. Rardsley, 66 
N. J. Law, 240, 49 Atl. 443; Curry v. Olmstead (R. I.) 59 Atl. 393; 
Davis V. La Crosse Hospital Ass'n (Wis.) 99 X. W. 351 ; and, as we 
hâve said, no reason is shown why it should not be enforced liere. 

The judgment of the court below is affirmed. 



BAI.TIMORE & O. Si W. R. CO. v. DAA'IS. 

(Circuit Court of Appeals, Seventh Circuit. October 25, ]00G.) 

No. l,3ie. 
1. Courts— .TuRisDicTioN of Fedekal Courts— Ai.i.koations A^•n Proof or 

ClTIZENSmP. 

The testimony of a plaiiiiifC that lie was at "iiome" lu a certain towii 
and that he llved there Is sufflcient proof of liis citizonsliip in the state 
in which such town Is situated to sustaiu the jiirisdlctiou of a fédéral 
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court in a suit against a corporation of anothor state, altliougli the aver- 
ment of citizeusliip in liis déclaration is détective. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 885.] 

2. Masteb and Servant — Injuey to Servant — Conteibutoky Négligence. 

Plaintiff was a bralvenian iu the service of détendant railroad coni])any, 
and wliile engaged in coupling a car on a side traciî to a train, at niglit, 
tooli hold of tlie couplinjr lever of sucli standing, car with one liand wliile 
he reaclied witli the other between such car and tUe apfiroaciiiiig car to 
opeu the knuckl© as was necessary. Ile thon discovered that the chain 
Connecting the pin to tlie lever was broken so that the ))iu inust be raised 
by hand which neeessitated the use of botli hands between the cars. 
Before be couhï raise the pin and open the knnckle in that way tlie cars 
came togetber and one hand was cruslied. l'iaintilï had no previons 
knowledge of the defect which was due to the négligence of defendant's 
inspecter. Held, that the question whether or not plahitKf was charge- 
able with eontributory négligence was one for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, iîaster and 
Servant, § 1]2,-).] 

In Error to the Circuit Court of the United States for tlie Eastern 
District of Illinois. 

The plaintiff in error was tlie défendant below In suit of Thomas R. D.nvis 
to recover for persounl injuries, and this writ is prosecuted from a jndg- 
ment in favor of tlie Inttor. The parties are heroinaftor veferred to as plain- 
tiff and défendant rospectively, in such suit below. .lurisdiction is challenged 
for want of déclaration or proof of diversity of citizenshiii. Ail otlier assign- 
ments of error rest upon the plaiutilï's version of facts, refusai of the court 
thereupon to direct a verdict in favor of tlie défendant and instructions 
which were giveii; but eacli question for roview is free from complication. 

The plaintiff was a brakeinan, in the service of tlie défendant railway 
Company, and was injured vvhile coupling freight cars, ni inaking up a train 
in the railroad yarils at Flora, 111., wbere the défendant inspected and re- 
paired its cars. The worlv was undcr his direction, to signal the engineer 
for moving the cars, with the cars standing on a "coaoli track," cxtonding 
north and south, in four partings or "cuts," before daylight in the inorning — 
tbe train having been inade up the previous day, with opT)ortunity for in- 
spection and rejiair. The plaintilï had taken the car nnmbers, in readiness 
for coupling, and tbe englue was at the soutli end of the south "eut," which 
enibraecd flve or six cars, with the nortli one a refrigerator car ; this was 
equipped with autoniatic couplers, having a lift lover which extended out on 
the east side of the car. An ordinary freight car similarly equipped. was 
next north of it, and they were not couple<l, as tbe plaintiff discovered on at- 
tempting to couple the air hose; so upon liis signais tbe engine pulled up 
the iirst eut a few feet and then backed to make tlie coupling. AVheu the 
return movement commonced, tbe plaintiff stejjped in between tlie cars 
to open the kuuckle of the coupler on the refrigerator car. which was li.able 
to be closed by niovement of the car and does not open aiitomatically. Thèse 
COU! iers are providod with a liig pin to hold tliem in place when eoupled, 
and a cliain conn{>cts tbe lug ]iin to tlie lever, so that niovc'inent of the 
lever raises the hig pin; until raised tbe knuckle is locked by the pin and will 
not couple. To make the coupling. whon the eqnipment is in order, tlie lever 
to raise the pin can be operated with one hand from the side of the car, but 
it is necessary to enter between the cars to open the knuckle by hand, if 
closed. For this purpose, the plaintilï took hold of tb.e lever on the re- 
frigerator car with bis left hand to raise tlie pin, and reaclied with bis 
riglit hand to open tlie knuckle; but then discovered that the chain was 
broiien so that the pin must be raised by hand instead of lever, to release the 
kiuickle. In his position, tins required instantaneous change of hands. to 
remove the pin witli the right and open the knuckle with tïie left hand; be 
attempted this, but tbe cars came together before lie conld accomplish both 
opérations and his left hand was crushed. Tbe defect, opportuuity for inspec- 
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tion by the car inspector, and neprlect theroin cliargeable to the défendant, 
are unrtisputed f acts ; and it is undisputed tlmt the plaintiff was not charge- 
able witli duty as Inspector. nor with notice of tbe defect. Upon sub- 
mission of tbe several issues to a jury tbe verdict was for tbe plaintiff and 
judgmeut was recovered accordingly. 

Rudolph J. Kramer, for plaintiff in error. 
George M. Morgan, for défendant in error. 

Before GROSSCUP, Bx\KER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating tlie facts). The questions 
raised by the various assignments of error are thèse: (1) Is the proof 
sufificient to establish jurisdiction, resting on diversity of citizenship? 
(2) Is the plaintiff chargeable under his testimony with contributory 
négligence as a conclusion of law? (3) Whether error appears in 
the instructions to the jury covcred by exception. 

1. The jurisdictional allégation in the déclaration of citizenship on 
the part of the plaintiff is plainly détective, as it states that he is "a 
résident of the state of Illinois," but does not state his place of citizen- 
.ship. In his testimony, however. prcservcd of record in a bi!l of ex- 
ceptions, the plaintiff says, in référence to occurrences both before 
and after the commencement of the suit, tliat hc -vas at "home'' in 
Flora, m.-; that "I live there." This proof is sufiicient. under the 
authority of Sun Printing & Publishincr Ass'n v. Edwards. 194 U. S. 
377, 383", 24 Sup. Ct. fi96, 48 L. Ed. l'i-^î. to cure the defcctive aver- 
ment. In that case the question of jurisdiction was certificd, under 
like incidental statement by the plaintiff that he "lived in Delaware" 
and his family were there, and the sufficiency was nphcld, where the 
averment was alike defective. The déclaration mentions the défend- 
ant as "a foreign corporation and nonresidcnt of the state of Illinois," 
so that diversity of citizenship appears, and the assignment for want 
of jurisdiction is overruled accordingly. 

2. On behalf of the défendant, instructions were requested direct- 
ing a verdict of not guilty, on the tlicory that négligence on the part 
of the plaintiff conclusively appeared as contributory cause of the 
injur}^; and error is assigned for déniai of the several motions to that 
end. We are satisfied that the contention upon which they rest is un- 
tenable, and that the issue of contributory négligence was rightly sub- 
mitted to the jury. True, the facts were undisputed, but the infer- 
ences to be drawn from them — whether the plaintiff exercised ordinary 
care and prudence in attempting to make the coupling under the 
circum,stances — were clearly within the province of the jury. Under 
the testimony, the effort of the brakeman to open the knuckle with one 
hand (as needful), while the other hand engaged the lever to raise 
the pin. is surely not conclusive of want of ordinary care, when it ap- 
pears that he was imaware of the broken chain, which prevented ac- 
tion of the lever. In so far as appears, the coupling would hâve been 
safely made, except for the defect referred to, and the attempt was no 
dcparture from the ordinary method, where the knuckle was either 
closed or not observed to be open. With tlie défendant chargeable 
wica négligence for sending in the car with the broken chain, after 

l-i'j F.— 13 



194 149 FEDERAL REPORTER. 

opportun ity for inspection and repair, and the plaintiff not diargeable 
with notice, but entitled to assume that it was in order, the défend- 
ant is without ground for complaint in the submission. So in respect 
of the contention that the broken chain was not the proximate cause 
of injury, we are of opinion that no error appears in the submission 
or instructions thereupon. 

3. The entire charge to the jury îs preserved in the record, and er- 
ror is assigned upon portions of the instructions as not fully stating 
the issues and the rule to be applied under the évidence. Reading the 
instructions as a whole, we are satisfied that each of thèse objections 
to the instruction is without merit. Ail the issues were clearly defined 
and correctly submitted, as we believe, in the course of the charge; 
and if the portions referred to omit répétition of ail the éléments to be 
considered, the context supplies it in clear terms, without room for 
niisunderstanding upon either issue. 

No réversible error appears in the assignments, and the judgnicnt of 
the Circuit Court is affirmed. 



PAGE et al. v. ROGKKS. 

«Circuit Court of Appeals, Slxth Circuit Deccmber 4, 1900.) 

No. 1,570. 

1. AprKAT,— SIANDATE— CONSTEUCTION. 

Wliere the inamiitte on a tortuer appeal provided th.it apppTlnnts weré 
llable for a suui sufficieiit to "pay ail debts of every class wliicli had or 
misflit be proved ngainst the bankrupt, and tlie expenses of tUe trustée, 
lils fpe, and costs," provided tlie aggregate did not exceed the amount of 
tlie préférence received by apiiellants' testator, appellants were properiy 
cbargcd wlth a reasonable counsel fee to the trustee's attomey. 

2. BANKnUPTCT — PhKFERBNTIAI, PAYMENTS— ISXPEKSES OF Administbation— 

Counsel Fées. 

The reasonable fee of counsel employed by a bankrupt's trustée to re- 
cover a voldable or fraudulent préférence made by the banUrnpt consti- 
tutes a part of the trustee's expenses, and, as such, a part of the costs 
and expenses of administration, entitled to preferential payaient. 

3. SaME— EXCESSIVB Allowance. 

lOxecutors were held llable to repay to a bankrupt's trustée, of an al- 
leged préférence, a sum sufficlent to pay ail debts of every class proved 
against the bankrupt, and the expenses of the trustée, hls fee, and costs. 
A fee of $15.000 was allowed to the tïustee's attomey, but the executors' 
total liability was more than $7,000 less than the aggregate of tlie debts 
and expenses, inchiding the allowance to counsel. Eeld, that such allow- 
ance was not excessive, in so far as such executors wère conceriied. 

Appeal from the District Court of the United States for the Eastem 
District of Tennessee. 

King, Waters & Page and Brown & Spurlock, for appellants. 
Williams & Lancaster and Pritchard & Sizer, for appellees, 
Before I.UETON, SEVERENS, and RICHARDS, Circuit Judges. 
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PER CURIAM. This is a second appeal. The opinion upon the 
first appeal states the case. 140 Fed. 596. In pursuance of our decree 
modifying the decree of the court below, the district judge directed a 
spécial master to report the amount of claims proved or provable 
against the bankrupt, and the costs and expenses of the administration 
of the bankrupt estate, including fées of counsel for the bankrupt's trus- 
tée in this case. The master reported that the total amount of claims 
and costs and expenses, including trustee's counsel fées, was $78,086.- 
78. The total liability of the estate of Thomas Merriam to the bank- 
rupt's trustée he reported at $70,891.54, including interest to January 
15, 1906. Upon this basis there was no surplus over and above the 
liabilities of the bankrupt's estate, and no room for a refusai to direct 
the payment of any sum less than the fuU liability of Thomas Merriam 
to the trustée. 

But the appellants assign as error the allowance of $15,000 as coun- 
sel fées to the counsel employed by the trustée, first, because they say 
that under the mandate of this court no counsel fées were allowed. 
This is a mistake. We expressly held that the appellants were liable 
for a sum sufficient to "pay ail debts of every class which hâve been 
or may be proven against the bankrupt and the expenses of the trus- 
tée, his fee, and the costs," provided the aggregate did not exceed 
the amount of the préférence received by the testator, Thomas Mer- 
riam. The reasonable fee of counsel employed by the trustée to re- 
cover a voidable or fraudulent préférence made by the bankrupt con- 
stitutes a part of the trustee's expenses, and as such a part of the costs 
and expenses of administration, entitled to preferential payment. Da- 
vidson V. Friedman, 140 Fed. 853, 72 C. C. A. 553. Thèse counsel fées 
were, therefore, a part of the trustee's expenses, and allowable under 
our mandate. 

It is next objected that this allowance was excessive. We are not 
altogether prepared to approve of the large compensation allowed 
counsel, in view of the strong admonition in the direction of economy 
found in the bankrupt law. But if we assume that, under the peculiar 
mandate of this court, the district judge was authorized to refer the 
question of the aggregate sum necessary to pay ail probable claims, 
costs, and expenses to a spécial master for a report, and that we Vifould 
be authorized to consider an exception to an allowance for the counsel 
fées for the attorneys employed by the bankrupt's trustée upon the 
ground that it was so grossly excessive as to be an abuse of the sound 
discrétion of the court below, we see no sufficient reason under the 
facts of this case for doing so. The total liability of the appellants 
is more than $7,000 less than the aggregate of the debts and expenses, 
including this allowance to counsel. The resuit is that about one-half 
of this allowance is paid by the creditors, who are not complaining. 
Unless, therefore, we should hold that this allowance was excessive 
to the extent of more than one-half, it woukl not benefit appellants. 
That we are not willing to do. 

AU of the assignments are overraled, and decree affirmed. 
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ROSS V. CORNELL STEAIMBOAT CO. 

(Circuit Court of Ai^peals, Thlrd Circuit. Noveniber 2, 1006. Eehearlng 
Deiiied December 31, lOOG.) 

No. 32. 

Collision— TuG witti Tow and Anciiored IDeedoe— ;Mctual F.^uUlts. 

A tug comlug clown tlie Hvulsou ri^-er ïit iilglit wlth a loiig tow licld in 
fault for a colllslou between ber tow and a dredge anebored at tbe side 
of tbe chamiel in a position laiown to tbe tus, and tbe dredge also held 
in fault for remaining at night in a iilaco^ wliere by reason of a bend in 
tbe river It wan dllllcult for vessels wltb long towa to pass ber in safety. 
[Ed. Note. — For cases in point, see Cent. I)ig. vol. 10, Collision, § 79.] 

Appeal from District Court of the United States for the District 
of New Jersey. 

For opinion below, see 143 Fed. 166. 

Charles D. Thompson, for P. Sanforcl Ross. 
J. Parker Kirhn, for Cornell Steamboat Co., 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

PER CURL\M. Thèse are cross-appeals from a final decree of the 
District Court for the District of Nev^^ Jersey in a cause civil and mari- 
time. 

The libelant was the owner of a dredge, and in his libel he sought to 
recover damages from the respondent for a collision between the 
dredge, which was anchored in the Hudson river, and one or more of 
a string of barges in tow of the respondent's steamboat. The court 
below found both ])arties at fault, and divided the damages between 
them. In approving this décision, we adopt the reasoning of the 
learned judge upon which it is foundcd, as set forth in the full and 
satisfactory opinion filed by him and to be found in 143 Fed. 166. 

The decree of tbe court below is affirmed. 



t:nitypi5 co. v. long. 

(Circuit Court of Appeals, Slxth Circuit. November 22, 1906.) 
No. ],4G2, 

Appeal and Ereor— Reiieabing — Time por Filing Pétition. 

Tbe rule of tbe Circuit Court of Appeals whicli requlres a pétition for re- 
bearlng to be flled wltbin 30 days after tbe flllng oi^ an opinion is one of 
conveuienco, and sbould not be eiiforced wbere tbe point on wblcli a re- 
beiwing is asked is a reversai of tbe autborlty uiion wbicb tbe décision waa 
based after the tinie for flllng of tbe pétition bad expired, but before the 
court bad lost jurisdiction over tbe judgnient by tlie expiration of tbe 
tenu. 

\Kû. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3232.] 

On Pétition for Rehearing. 

For former opinion, see 143 Fed. 313. 

Before LURTON, SEVERENS, and RICIL\RDS, Circuit Judges. 
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LURTON, Circuit Judge. A pétition to rehear was filed in this 
case before the close of the last term, and oiir mandate recalled, and a 
reliearing ordered for tlie first week of the présent term. We held in 
the opinion filed herein, upon the authority of Dolle v. Cassell, 135 
Fed. 52, 67 C. C. A. 526 (a case decided by this court), that a condi- 
tional sale of personal property, retaining- the titlc until the purcliase 
priée was paid, was a voici agreement as against the creditors of the 
buyer and his trustée in bankruptcy when not filed as required by sec- 
tion 4155-2, Rev. St. Ohio, 1906. Our opinion was subsequently 
overruled by the Suprême Court, and our judgment reversed, and the 
agreement retaining title to secure the price held valid and enforce- 
able against the banl^rupt's trustée. 

It follows that the ordcr of atfirmance heretofore made will be set 
aside, and the judgment of the bankruptcy court reversed. The péti- 
tion to rehear was filed after the time within which rule 29 (90 Fed. 
lix, 31 C. C. A. cvi) requires it to be filed. But the case is one which 
could be carried to the Suprême Court. That our judgment would be 
there reversed, there can be no doubt. The rule whicli requires a péti- 
tion to rehear to be filed within 30 days after the filing of an opinion is 
a rule of convenience, and should not be enforced where the point up- 
on which a rehearing is asked is a reversai of the authority upon which 
our décision was made after the time for a pétition to rehear, but be- 
fore we had lost jurisdiction over the judgment by the expiration of 
the term. 



E. EPPS'n^IX & CO. V. WILSON. 

(Circuit Court of Appeals, Fittli Cîireuit. Novenil)er 29, 1900.) 

No. I.ij22. 

Bankruptcy— Liens— IIxKECORDED Ciiattel Moktoage. 

Tlie tailure to record a ehattel mortgaire uiider the provisions of Rev. 
St. ïex. 189.Î. art. 3328, wliieh, under tlie state décisions, does not af- 
fect its validity as betweeu tlie parties or as against s^eneral creditors, 
does not render it Invalid as asainst tlie trustée in l)ankruptcj' of the 
niortgasîor by virtue of Rankr. .\et .Tuly 1, 1898, c. 541, § 67a, 30 Statj 
'A'A [TJ. S. Conip. St. 1901, )). 34491. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Texas. 

F. M. Etheridge and Rhodes S. Baker, for petitioner. 
J. W. Stitt, for respondents. 

Before PARDEE, McCORMICK, and SIIELBY, Circuit Judges. 

PER CURIAM. On the 4th day of May, 1905, one Cleve McNeil, 
being indebted to E. Eppstein & Co. in the' sum of $2,822.85, balance 
due on a previous ehattel mortgage, and $1,G()1.47 on an open account 
and $60 for rent, executed and delivered to E. Eppstein & Co. his note 
for $4,544.32 with interest from date at 10 per cent. ; and, to secure 
said note he executed on the same day a ehattel mortgage, bearing no 
date upon its face, upon certain bar fixtures in a certain saloon in 
Quanah, Hardeman county, Tex. Six days afterwards, Cleve McNeil 
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was, on his own pétition, adjudged a bankrupt. E. Eppstein & Co. 
proved the exécution of the aforesaid note and mortgage, and asked to 
hâve the same allowed with full récognition of the mortgage lien. To 
the allovvance of the claim the trustée made objection as follows : 

"(1) Tliat tlie alleged lien attempted to be asserted by cliiiniîint is void. 
because when given bankrupt was iusolvent. (2) Becjiuse the allesed liwi 
was given witliin four months next preeeding the filing of bankrupt's jieti- 
tion herein. (3) Because neither of the mortgages on which claimant relies 
were registered as required by law, and are therefore void as against eredltors 
and against the trustée of this estate. (4) That the trustée reduced the prop- 
erty on which the lien is asserted to his possession immediately on his qual- 
ification as such trustée of this estate and prior to the filing of the «laim 
herein contested as a secured elaitn. (5) That clainiants by withholding said 
alleged mortgages froin proper registration and record aided said bankrupt 
in practicing a fraud on his other creditors, by maklng it appear that liis 
assets were uneucumbered, thereby indueing crédit from creditors other 
than claimants, which would not hâve been extended had said mortgages 
been legally registered." 

The finding of the référée was that the claim of indebtedness un- 
der the note was a lawful, just, and valid indebtedness of the bankrupt, 
and lawfully provable therein ; that the chattel mortgage, though other- 
wise valid, was not duly registered as a chattel mortgage in Hardeman 
county prior to the institution of proceedings in bankruptcy, and there- 
fore the claim of lien thereunder should not be allowed. On review 
before the District Court, the finding of the référée was sustained. In 
due time E. Eppstein & Co., filed this pétition for revision. If the only 
question below was as to the validity of the mortgage lien because it 
was not registered in Hardeman county, the décision of the court was 
erroneous. See Mever Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 
390. 69 C. C. A. 240 ; York Manufacturing Co. v. Càssel, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782. Counsel for respondent argue in 
this court that the mortgage lien was and is invalicl, because it was 
given for a pre-existing indebtedness when the grantor was insolvent 
and within six days before the bankruptcy. The référée does not fincl 
that the bankrupt was insolvent at the time the mortgage was executed 
or that there was any fraud in the inception or exécution of the mort- 
gage. 

Under the facts as presented, we are constrained to rever.se the de- 
cree of the bankruptcy court, and direct the allowance of the lien 
claimed by the petitioner, and it is so ordered. 



HERPIC V. MAIIYLAND CASUALTY CO. 

(Circuit Court of Appeals, Tliird Circuit. Deceuiber 3, TOOG.) 

No. 22. 

INSUBANCE— Accident Ton cr— Construction. 

An accident poiicy recited that it insurod against liodily hijuries sus- 
tained through external. violent, and accidoiital uieaus, and in a subsé- 
quent clause providcd that it did not covcr deatb l'roni disability rosult- 
ing trom minerai, aniiniil. vegetable, gnsoous, or auy other kind of poison, 
but, subject to its conditions, coverod death or disability resuUing from 
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Bppticcemia. etc. Held, tliat the poliey dffl not cover death frora septlcsemla 
ensiifug from a surgieal opération for appendlcltis. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 2S, Insurance, { 1175.] 

Buffington, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Middle 
District of Penn.sylvania. 

For opinion below, see 146 Fed. 396. 

Scth T. JilcCormick, for plaintifï in error. 

C. E. Sprout and John E. Cupp, for défendant in error. 

Eefore DALLAS, GRAY, and BUFFINGTON, Circuit Juâ^ta. 

DALLAS, Circuit Judge. The Circuit Court sustained the demur- 
rer of the défendant in that court (and hère) to the statement of claim 
of the plaintifï below, wherein she alleged that the défendant, on the 
application of Cari Herdic (her husband), had issued a poliey of in- 
surance, made part of her statement, by which, as she averred, the de- 
fendant "did insure Cari Herdic in the suni of $5,000 against death 
resulting- from septicœmia"; and the question was, and is, whether the 
poliey sued on did insure against death resultinj^ from septicsemia not 
caused by "accidentai means," but ensuing upon a surgieal opération 
for appendicitis. 

The poliey is an accident poliey, and Cari Herdic could not hâve 
conceived it to be anything else. The company he applied to was a 
"casualty company." His application was for an "accident poliey," 
and the poliey itself was so designated, both on its face and by indorse- 
ment. Presumably such a poliey woukl be intended, and understood, 
to insure against bodily injuries through accidentai means. not against 
death from disease ; and accordingly we find at the outset of this one, 
and in what may be called its cardinal clause, the statement that the 
company issuing it did thereby insure against "bodily injuries * * * 
sustained * * * through external, violent and accidentai means." 
This language, of course, is not inclusive of death from septicœmta, 
when not resulting from accident; and in our opinion the subséquent 
clause upon which the plainttff in error relies should be construed in 
harmony with it, and with the gênerai character of the entire instru- 
ment as a poliey of accident, and not of life, insurance. That subsé- 
quent clause is: 

"(4) Ttiis poliey does not cover death nor disaliility resulting from minerai, 
animal, vegetable, gnseous, or any otîier kind of poi.soning, exeept as hereln- 
after stated ; but, subject to Its conditions, covers death or disablllty resulting 
from septiccmia, freezlug, sun stroke, drowning, hydrophobia, cholclng In swal- 
lowing, and death only, as the resuit of an anesthetic, while aetually tinder- 
going a surgieal opération at the hand.s of a duiy quallfied regular physielan." 

This clause is not to be so interpreted (in the event of death from 
septicasmia) as to render inoperative the previously expressed and 
broadly characterizing limitation of the entire insurance to bodily in- 
juries sustained "through external, violent and accidentai means." It 
was not designed to transform the poliey from an accident one into one 
of restricted life insurance ; and we do not believe that Mr. Herdic was, 
or could hâve been, misled into supposing that it had that efficct. 
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This, however, has been so satisfactorily shown by the learned judge of 
the court below as to render any more extended discussion of the sub- 
ject by us uniiecessary. See Hcrdic v. Maryland Casualty Company 
(C. C.) UG Fed. 396. 
The judgment is affirmed. 

BUFFINGTON, Circuit Judge, dissents. 



AMERICAN CAN CO. v. WILLIAMS. 
(Circuit Court of Appeals, Second Circuit. Noveraber 24, 1900.) 

Ko. 17C. 

INJTJNCTION— ReCEIVER OF NATIOJJAL BANK — DIRECTION TO RETAIN FuNDS 

Pekdisg Suit. 

It is a proper exercise ot cliseretion on tbe part of a Circuit Court to 
enjoin a recciver of a national l)arik froni trausini'cting a fund in his liands 
to tlie treasurer of the United States pouding tlie détermination by tlie 
court of a prefereutial claim th<>reto. 

[Ed. Note. — For cases in point, see Cent. DJg. vol. 27, Injunctiou, §§ 
8&-90.} 

ïownseud. Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

P. F. Oldham and F. W. Stcvens, for appellant. 
J. M. Mitchell, for appellce. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The majority of the court are satisfied that it 
was a proper exercise of discrétion on the part of the Circuit Court 
to retain the fund within the jurisdiction until it shall hâve been deter- 
mined, at final hearing, to vvliom it belongs. 

TOWNSEND, Circuit Judge. I dissent from the opinion of the 
majority of the court. The ordei; in question enjoins the receivcr 
"from disposing in any manner of any funds in his liands as receiver 
of the Fredonia National Bank by transmission to the Treasurer of the 
United States or otherwise, so as to reduce" the amount claimed by 
the plaintiff as a préférence in the pending suit. 

The fédéral statute makes it the duty of the défendant to take pos- 
session of the assets of the insolvent institution, and to pay over ail 
moneys resulting therefrom to the Treasurer of the United States, sub- 
ject to the order of the Comptroller, There is no évidence that the de- 
fendant is doing or threatens to do any act in violation of the plaintiff's 
right. It would seem from the language of section 5236 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3508] that the comptroller, and 
not the défendant, would be the proper person to pay the plaintiff's 
claim if it were finally sustained. In the absence of évidence that 
unless the injunction issue there will be an invasion of the plaintiff's 
rightSj there is no sufficient justification therefor, The right to a pre- 
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liminary injunction is not granted ex debito justitiœ, but the applica- 
tion is addressed to the sound discrétion of the court. The discrétion is 
not an arbitrary one, but is to be exercised subject to the establislied 
principles of law. High on Injunctions, §§ 11, 13. 

It is to be assumed that the receiver, the Treasurer and the Comp- 
troller will exécute their duties according to law. I am of the opinion, 
therefore, that no adéquate ground bas been shown to justify the inter- 
férence by injunction with the executive officers of the Government in 
the discharg-e of their duties in accordance with tiie statute. 



WILn?.rAN MFG. CO. V. ADAMS TOP CTITTIXO ÎIACIL CO. 

(Circuit Court of Appeals. Tliird Circuit. Xovcmber 20, 1000.) 

Ko. 16. 

Co.^TR.\CTS— Breacii— Implied Condition. 

A contract by wlùcli one party was constituted tlie sole manufacturer 
and the sole sales agent for a machine vuider a patent owued by the 
othor, and reciuired to manul'acture and huYe rcady for delivery at 
Ifiist .50 Machines cach year, provided thcro was sale for such nuniber, 
placed upon such agent by implication the duty of exercishig reasonable 
diligence in ciidc;;voring to market the mnchhics, and rendered it liable 
for a breach of the contract if by reason of its failure to do so the required 
50 machines were not manufaclurod and sold each year. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 145 Fed. 576. 

Dimner Beeber, for plaintiff in error. 
Ellis Ames Ballard, for défendant in error. 

Before DALEAS, CxRAY, and BUFFIXGTON, Circuit Judges. 

BUFFINGTON. Circuit Judge. This is a writ of error to the 
Circuit Court for the Eastern District of Eennsylvania. In that court 
the Adams Top Cutting Machine Company brought suit against the 
Wildman Manufacturing Company to recover, first, the value of cer- 
tain jigs, pat'ems, and desi.2:ns, and, seconflly, damages for breach 
by the Wildman Company of its duty as selling agent of certain knit- 
ting machines for the Adams Comjiany. The Adams Company, being 
the patentée of a certain machine for cutting the tops of knit hosiery, 
entered into a contract with the Wildman Company on June 14, 18'J1. 
whereby the Wildman Company agreed to manufacture and sell such 
machines for five vears. In considération of $.3,500 paid by the Adams 
Company, the Wildman Company agreed to niake for it'all the jigs, 
patterns, and designs required to build this machine. The money was 
paid and the articles manufactured. In that respect the contract pro- 
vided : 

"It is further agreed that said jifrs, patterns, designs, etc., shall be the prop- 
erty of the party of the second part, but shall uevcr be delivered to the party 
of the secojid part, and shall ahvays be and remain in the possession of the 
said party of the first part, excepting, flrst, in the event of the voluntarj- 
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abandonment of tliîs contraot by the party of the flrst part witliin throe 
years from the date liereof, and, stecoud, in the event that the party of tho 
flrst part shall fail to mamifaeture and fiirnish, provided there be sale fov 
the sanie, fifty (50) machines each ycar for the first two years, iniless pre- 
vented by circnnistances over whicli it bas no control. In eitb(-r of the above 
eircuuistances the said .iigs, patterns, designs, etc., shall be delivered o\cï to 
the party of the second part." 

The Adams Company averred the Wildman Company, altliough 
there was sale for the samc, failed to mantifacturc and furnish such 
50 machines yearly for each of said years, and by reason thereof it 
was entitled to demand, and liad demanded, ])osscssion of said jigs, 
etc., or payment of $;i,oOO therefor. but the défendant refuses dcli\'cry 
or payment. This constitutes the first claim for damages. 

As pertinent to the second daim, viz., to recover damages for breach 
of dut}' as sellinp; agent, the contract provides : 

"ïhe party of the first part agrées to manufacturo the Ad;inis ïop f'ntliaff 
Machines for tho party of the second part and become their sole niaiinfac- 
turers and sole sellinij agents for a period of five yeMrs, with the privilèges 
of the liarty •of tho flrst part to renew this contract and e.xtend the same for 
a further period of five years. * * * The party of the flrst part agrées 
to sell as agents of the party of the second part said machines, whcn so 
manufactnred, at the priée of seven hundred and flfty dollars ($750) f. o. b. 
cars at Norrlstown l'ennsylvanin, or for a price to be fixed by the part.v of 
the second part. AU billheads sliall coutain the name of the part,y of the 
flrst part as sole maniifacttirers and sole agents for the party of the 
second part. * * * Ail selling expenses wliich the party of the first part 
may hâve to be borne by the party of the flrst part. * * * The party of 
the flrst part agrées to furnish and haVe niade for sale, nnless prevented by 
circmnstanccs over vvhicli said party bas no control. at least fifty (50) ma- 
chines eacli year, i)rovided there be sale for said niimber of machines. Shonld 
the party of the flrst part fail to uian«fa(>ttire and deliver one hundred ma- 
chines sold or leased, unless prevented b,y circumstances over whicfh said 
party had no control, in the first two years, then the party of the second part 
shall bave the privilège to caneel the agreement, or take steps to place agents 
for the purpose of trying to increase the manufacture and sale of the ma- 
chines, at their option. The party of the first part agrées to use the customar.v 
prudence and discrétion in mailing sales, but shall not guarant,y any sales, 
and should any losses be incurred the party of tlie socoud part agrées to pay 
to the party of the fir.st part the price of manufacture, as above pi-ovided 
for. The j)arty of the second jiart shall bave the right to rejoct ail orders 
of iutended purchasers whose Hnancial responsibility may be doubtfui lu 
the oiiiniou of the party of the flrst part. The party of the flrst part agrées 
to make monthly reports and retnrns for ail sales niade, and liquidate monthly 
■on thebîisis of such returns, and in so iiquidating tlie party of the secoiul 
ipart agrées to allow tbe party of the first part to ded\ict the price of mauufîic- 
ture aud commissions, as aforesaid. on paymeuts nmde on consuminated sales.'' 

The contention of tlie Adams Company was that défendant failed 
to discharge its duty as manufacturer and as selling agent, in that it 
did not, with due diligence and promptness, either manufacture the 
machines needed for sales, or sell the machines it could hâve sold. 

It will be seen that the underlying question affecting the right of 
the plaiptiff to recover on both thèse claims was the defendant's ob- 
ligation as selling agent. In that respect the court said : 

"Without an,y spécial provisi<ui in the contract to that effect, it ia implied 
that the Wildman Company, haviiig accepted tlie position of selling agent, 
and especially as being the sole selling agent, so that nobody else could put this 
machine on "the nuirket but itself, and to exercise reasouable diligence and 
care iu endeavoring to market this machine." 
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In view of the foregoing provisions, we agrée witli the court below 
that the contract constituted the Wildman Company the selHng agent 
of the Adams Com]3any, and the obHgation to reasonably perform ail 
the dtities incident to such a relation rested upon it. We are also of 
opinion the défendant had no cause to comj)lain of the court's instruc- 
tions as to its liability for damages for failure to perform its duty as 
such agent. Not only did the judge carefully cal! the jury's attention 
to the necessary delay in perfecting and nianufacturing the device, 
to the difficulties incident to the introduction of a new and untried 
article (éléments that were in defendant's favor), but he referred to 
the fact that, while oO machines vvas the maximum which défendant 
could be required to make, it was not bound to manufacture any for 
which there was no sale. The language of the charge was : 

"Their contract \vas that they woukl provide, iiiaimfacture, aiul liave ready 
for delivery fifty maeliincs a year for the firwt two years, pi'ovided there was 
a sale for the saine, and tliat is an exeeedingly hnportant matter for the 
jury to consider. Taking ail thèse niatters into considération, was there a 
sale for as niany machines as that? Can it be said reasonably and fairly, 
and in vlew of ail the évidence, that there was a niarket for as niany ma- 
chines as that? If there was, then the duty of the défendant was to supply 
that market. If there was no such niarket. their contract is not broken by 
their failure to furnish those machines. They were only bound to furnish 
the market up to that maximum. They were only bound to furnish up to 
a certain iiuuiber of machines lu case there was a sale for them. If there was 
only sale for tweuty-flve machines, they were only bound to furnish twenty- 
tive. They were not compelled to pile up a lot of machines on their hands 
for which there was no sale, and which would only hâve to be stored in 
their plant. That was the reason. no doubt, that tliis provision was put in, 
that uiiless there was a sale for tliis machine, they were not compelled to 
n>arket them." 

So, also, in regard to the other branch of the case, viz., the right of 
the plaintiflf to recover the value of its jigs, etc., which were in the 
defendant's possession. In that regard the court instructed the jury 
the plaintifï was not entitled to recover possession of them, or their 
value if possession was denied, unless there was sale for 50 machines, 
and the défendant failed to make them. In that respect the court said : 

"It is .said th.at the Wildman Company bas faile<t to manufacture those 
fifty machines eaeh year for the flrst two years. and about this there is no- 
<lispute. Ilowever, it is also said that there was a sale for thèse machines, 
and that tlierefore this second contiiisency lias corne to pass. You will hâve 
to détermine how that is, in the light of the instructions that I shall give 
you hereafter uiion tliis clause, and if you flnd that there was a sale for those 
machines, that fifty of them could bave been sold for the first two years, and 
that the Wildman Company failed to manufacture them and furnish them as 
their contract called for. then this second contingency may bave to corne 
into opération, and tlie jibiintiff may be entitled to recover the fair value of 
tliose .ligs, iiatterns, designs, and so forth. That is the first branch of the 
plaintiff's claim." 

We are of opinion that the construction thus placed upon this con- 
tract by the court was correct, and presumably the jury acted upon it 
in reaching their verdict. 

The assignments of error not being sustained, the judgment of the 
court below is afïirmed. 
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WAUD et al. V. -WARD et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. xVugust 11, lOOG.) 

Nos. 01, 02. 

Eqtjity—Reiiearing— Newlt Discovbeed Evidence. 

A imrty will iiot be giveu leavo to file a bill of reyiew and for a rohenr- 
ing on tlie grouud of uewly discovered évidence, wbere sucb évidence is 
bearsay or otlierwise inadmissible. 

[Ed. Note. — For cases in i)oiut, seo Cent. I)ig. vol. 19, Equity, §§ 1091- 
1094.] 

On Motion for Stay and for Rehearing. 
For former opinion, see 14o Fed. 1083. 

Flenry M. Ward and Austin G. Fox, for appellants. 

Before WA^LACE and TOWNSEND, Circuit Judges, and HOET, 
District Judge. 

PER CURIAM. The motion of the appellant to stay the entry of 
the decree afFirming the decree of the Circuit Court and withhold the 
issuance of a mandate pending an application by the complainant to 
the Circuit Court for leave to file a bill of review and for a rehearing 
upon the ground of newly discovered évidence should be denied, if 
for no other reason because the alleged newly discovered évidence is 
merely hearsay testimony, and would be inadmissible if objected to, 
and entitled to no weight if received without objection. The déclara- 
tion of the deceased witness was not made in the course of the proceed- 
ing to which his agency e.xtended, but was made many years after 
his relation to the proceeding had terminated. 

Motion denied. 



FIRST NAT. BANK OF BEAUMONT v. EASON. 

(Circuit Court of Appeals, Fiftb Circuit. Noveuiber 29, 190G.) 

No. 1,597. 

BANKnUPTCY— PeOVAELE CLATjrS—AMOUNT op Dect. 

A ereditor holdins tbe note of a bankruiit. and. as collatéral security 
tberefor, another note on which the bankruiit is also liable, is not entitled 
to prove his claini against the estate in bankruptcy for both, but only for 
tbe amount of tbe actual indebtedness to hini. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Bankruptcy, § 513.] 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

Cône Johnson and Jas. M. Edwards, for appellant. 

Ben B. Cain and W. Frank Knox, for appellee. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PER CURIAM. The appellant bas two obligations of the bank- 
rupt, one is on a note of $15,000, of which the kankrupt was maker, 
the other is on an indorsement on a forgcd note for $15,000, given as 
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collatéral to secure the first-mentioned note. The appellant seeks to 
prove botli obligations against the bankrupt's estate. There was only 
one considération, really only one debt, and the appellant is entitled 
to only one satisfaction. The payment of either obligation would ex- 
tinguish the other. The District Court held that the appellant could 
not prove both and thus establish a double liability against the bank- 
rupt's estate. 

The decree appcaled from is afFirmed. 



BELL V. MaeKINNON et al. 
(Circuit Court of Appeals, Second: Circuit. Novembcr 7, 1900.) 

No. ]38. 

1. Patents— SriT fob Infrinoement— Defekse of Anticipation. 

Tlie dei'ense of anticipation will not be consiilered in a suit for infringe- 
ment of a patent wliere it is supported by tlio introduction of a number 
of prior patents for complicated machinery witliout any explanatory tes- 
timouy. 

2. Same — Ikfringement — Knitted Fabbic. 

Tlie Bell patent, No. 599,438. for a knitted fabric, if conceded patenta- 
ble novelty, is of very iiarrow scope, and is not infringed by a fabric 
wiiieh bas neitber tbe ,s;roups oC short and Ions loops of plush thread of 
the spécification, nor the sliort and long iooi)s of the clahn. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

Appeal from decree, sustaining the validity of the second claini of 
complainant's patent, No. 599,438, granted February 22, 1898, to 
Winslow M. Bell, for improvement in knitted fabrics, and finding in- 
fringement and granting an injunction. 

Milton E. Robinson, for appellants. 
J. E. H. Hyde, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The spécifications and drawings of 
the patent in suit are indefinite and incomplète, anticipation is claimed, 
but the défense is only suggested by injecting a large number of prior 
patents into the record without any explanatory testimony, and, ap- 
parently for this reason, the court below bas filed no opinion, except 
a statement that the claim in suit is valid and infringed. If an ex- 
amination of the prior art were necessary to the décision of the case, 
we should not sustain the défense of anticipation upon such mère pro- 
duction of patents for complicated combinations of machinery. It is 
évident, hovvever, from the file wrapper, the language of the spécifica- 
tions, hereafter quoted, and the testimony, that the patent is a narrow 
one. It concerns knitted fabrics having diversified patterns. The 31 
claims in the original application were divided between claims for 
methods for forming knitted fabric and for the fabric itself. Aftcr 
repeated rejections and amendments, the claim in suit was inserted and 
allowed for a spécial construction of fabric. 
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The patent is printed with two daims. The court below held the 
first of thèse claims void. This claim was, in fact, erased by the ap- 
pHcant before the issue of the patent, so that the patent contains but 
one claim — the claim in suit. 

Said claim is as follows: 

"A fabric consistlng of body-threads. and two or more phisb-tbreads, said 
plush-threads engagiug with the body-tlireads in alternately short aud long 
loops, the long loops of one plush-thread lying over the short loops of the 
other pUish-thread and vice versa, and ail of said long loops lying higher than 
the short loops above the body portion of the fabric, substantially as de- 
scribed." 

The spécification states, inter alia, as follows: 

"My invention relates to improvements in knitted fabrics, in whieh certain 
cords or threads, hereinafter designated 'plush-threads/ are so knitted into 
the body of the fabric as to form definite contrasts, figures, or designs, either 
in color, shape, relief, material, or ail four, and allow of being suitably iiap- 
ped thereafter, if desired, without injury to the body fabric. * * « gonie 
patterns, such as stralght and diagonal stripes, can be produced by a slight 
altération in the arrangement of parts of the présent plush-machines. I at- 
tain thèse objects in the foUowing manner ; • * * jiy improved fabric dif- 
fers from those previously used in having a plush-thread surface, which con- 
sista of alternating groups or séries of loops of said plush-threads, some of 
which loops are shorter thau the others, such groups being arranged so as to 
be interniittently and recurrently visible and invisible, the relation of such 
groups to each other and the number of loops in eacli group being varied at 
pleasure, whereby various patterns or designs may be formed upon the sur- 
face, as desired. My new raothod of mailing such a fabric consists in inter- 
lacing plush-threads through loops of the binding-threads of said fabric and 
in so arranging the i)lush-threads that they will aiipear above the surface of 
the fabric in groups or séries of loops, each group alternating with another 
group of a différent height or length ; for instance, one group, Z, composed of 
long high loops and a neighboring group, Y, composed of short low loops, and 
the groups being separated from each other by short loops of plush-threads 
tiglitly iaterlaeed with the body fabric. 

"lleferring to Fig. 1, A represents the binding-thread composing the'founda- 
tion texture or body of the fabric, such as knit shirting or hosiery, for ex- 
ample, and which may be of any suitable material. Into this the plush-thread, 
B, which may be of any suitable material and color, is interlaced or knit, as 
at e, in such a manner as to form a long loop raised considerably above the 
gênerai surface of the fabric. Thèse loops may be knit in séries or groups of 
two or more, as may be desired. At E this plush-thread is interlaced or knit 
in such a manner as to form a short loop, B', raised onlj^ slightly above the 
body as compared with the long loop. Thèse short loops may be also knit in 
séries or groups. In this figure there is a group of three long high loops and 
one of four short loops of médium height and short loops, E", tightly inter- 
laced with the body fabric, and between each of the long or short loops. It 
will be seen that this method of knitting will permit of infinité varieties of 
design as regards the outline of the figure thus formed in relief by the différ- 
ence in height of the respective loops or séries of loops. At the same time, if 
desired, a second plush-thread. C, which may be of différent color or material. 
or both, may in the same way be interlaced or knit into the body. A, and 
loops. BB', so as to form a similar séries or group of short loops, C, under the 
}ong loops formed by the plush-thread. B, and in a similar manner several 
such threads may be knit so as to produce several séries or groups of différ- 
ent colors and niaterials." 

The patentée proposed to produce his fabrics "by a slight altération 
in the arrangement of parts of the présent plush-machines." The lan- 
guage of the spécifications indicates that he thought that the novel fea- 
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ture of his invention consistée! in the formation of an improved fabric 
with a novel pattern surface by means of groups of floated loops sep- 
arated from each other by short loops, net floated, but "tightly inter- 
laced with the body of the fabric ;" and the patentée evidently intend- 
ed that this fabric should comprise groups of long loops foliowed by 
groups of shorter loops extending transversely across the fabric, end 
to end; that is, in the lines formed by the loops themselves. This is 
made clearer by the patent drawings, which show a group of long, 
high floated loops thus alternating with a group of short, lower floated 
loops and separated by tying-in loops. The alternative construction, 
whereby an additional thread of différent color might be introduced, 
need not be hère considered. The claim in suit, however, does not an- 
swer to the group invention as described in the spécifications. It is 
confined to "short and long loops; the long loops of one plush-thread 
lying over the short loops of the other plush-thread," etc. In view 
of the patentee's admission that his fabric differed from^ those of the 
prior art in a "surface which consists of alternating groups," etc., and 
of the références cited by the Patent Office, as shown by the file wrap- 
per, and of the holding of the examiner that fabrics having alternating 
long and short loops were common in the art, it is doubtful whether 
any novelty could be claimed for the patented construction, except 
when combined in groups. But even if the claim as allowed be sus- 
lained for the précise construction shown, and even if, in violation of 
the language of the spécification and of the constructions shown in 
the drawings, it be extended to embrace a fabric wherein there are no 
groups, and if, as claimed by complainant, the single long loop in one 
row of the fabric is to be understood as lying over or above the short 
loop in another row, we are unable to see how infringement by de- 
fendants could be predicated thereon. 

In complainant's patent, the loops of plush-threads where shown in 
the drawings as floated over eight chains of body stitches before en- 
gaging the body-threads, are called "long loops ;" where thus floated 
over four chains of stitches they are called "short loops ;" while the 
tying-in loops are shown as not floated at ail, and are described as 
"tightly interlaced with the body fabric." The patentée, in his tes- 
timony, defines thèse tying-in loops as "the small stitch * * * 
being the part of the plush-thread which is attached to the body- 
thread." 

Complainant's witness, Wood, testifies as follows: 

"X-Q. 79. In couiplninant's patent, as you look at it, tlio novelty is the ar- 
rangement of tlie long and short floated plush thread loops, and the short 
floated plush thread loops are just as material and important iu the construc- 
tion as the long loops, are they not? A. They are. * * * 

"X-Q. 117. The tying-in loops, E, of Fig. 5 of the drawings of the patent 
show loops that lie down the fabric instead of up thf- fabric, do they not? 
A. We don't eall that a loop. The yarn has to go around the needle to be tied 
in, and that is the place where it goes around the needle. 

"X-Q. 118. The patent says 'short loops. E.' Where do thèse appear in the 
drawings of the patent? A. This E in Fig. .5 that you speak of, in the pat- 
ent it is called a loop, but it has no hearing on the face; it simply shows 
where it goes around the needle and is tied in the body thread. It would show 
more on the back of the body thread than it would on the face. 

"X-Q. 119. Then, as you understand it, 'short loops E' tightly interlace with 
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the body fabrie and between eaeh of the long or short loops in the spécification 
refers to loops, 'E,' there being no 'E' to be fouud on the drawings. Is tbat 
right? A. That is the way I understand it. * * » 

"X-Q. 108. If tlie long loops loji over aud lie on top of the short loops, as 
you liave stated, the short loo])s serve to act as a padding to give greater élé- 
vation to the long looj)», do, they notï A. Xes. 

"X-Q. Kia The loops that are tiglitly interlaced with the body fabrie do 
not serve that end to niuch piirpose, do tliey V A. 'J?hey do not." 

Défendants' fabrie is composée! solely of loops which correspond to 
complainant's short loops and tying-in loops. Or, if the short loops 
be considered as the équivalent of complainant's long elevated loops, 
then there are no short loops whatever, in the sensé of the patent, be- 
cause none of the remaining loops are "raised above the body fabrie" 
or floated on any chains of stitches. They are merely "tightly inter- 
laced with the body of the fabrie." 

In order to support his contention coniplainant is forced to dif- 
ferentiate two snch tying-in loops lying side by side and identical in 
size, construction, and location, and to call one a short loop and the 
other a tying-in loop, and to further designate what corresponds to 
complainant's short loop as a long loop. Inasmuch, therefore, as de- 
fendants hâve neither the groups of short and long loops of the spéci- 
fications, or the short and long loops of the claim in suit, it inust be 
heM that there is no infringement. 

The decree is reversed, wifh costs, and the cause is remanded to the 
court below, with instructions to dismiss the bill. 



S:\1YTTT MFG. CO. v. StlEUIDAN et al. 

(Circuit Court of Appeals, Second Circuit. Xoveniber 7, 1000. On Robear- 
ii!g, Novenibor 21, VM'Ô.) 

Xo. 14.J. 

1. Patents — Inventiok — ADJuSTAniriTY of Paiîts. 

Merely luaking the parts of a inaeinne adjustable witli respect to 
eacli otlicr does not eoiistitute invention, but is within the ordinary in- 
genuity of a skillod mochanic. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 38, Patents, § 17.] 

2. Sa51K — XOVELTT — BoOK-SkWINO JlACTnNE. 

The lîeynolds & .Tacobs jjateut, No. 4;i.5.G13, for a book-sewing machine 
for sewing the signatures of hooks togetiier, claims 3 and lô, wliicb are 
broad claims, covering a combination of détail parts not speciflcally de- 
scribed, excejtt that tliey are adjustable, and the sewing dcvices generally 
arrauged in groups. if given tlie I)road construction imported by their 
terms, are void for lack of patentable' novelty. in vicw of the prior r.rt; 
the ouly novel feature being sucb adjustability. 

3. Same— Suit pob Ixfkinoement— Appeax. 

Patents set up in the answer in a suit for infringement as a part 
of the prior art, printed and indexed in the record on appeal, and refer- 
red to in the briefs, and In relation to wbich witnessos were examined, 
ail without objection, will not be excluded from considération by the 
Appellate Court because they woro not fonnally marked as exhibits 
by the examiner. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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Thls cause cornes hère upon appeal from a decree of the Circuit Court, 
Soutbem District of New Yorlî, holding défendants guilty of Infringement of 
claims 3 and 15 of United States letters patent No. 435,613, dated Septem- 
ber 2, 1890, to K.eynolds and Jacobs for booli-sewing machines, and order- 
ing injunetion and accounting. The décision of the Circuit Court is found 
in 144 Fed. 42.5, and the following excerpt therefrom exhaustively and clear- 
Jy describes the machine of the patent "ïhis patent relates to a book- 
sewing machine by vvhich the separate signatures of which the book is fonned 
are stitehed together prior to binding. In the machine in question each 
signature is placed astride a swînging sheet-holder or bar, the upper edge 
of which enters the fold of the signature. The sheet-holder is swung for- 
ward and down into such a position as wlll enable the operator to place a 
signature upon it The holder is then swung up, bringlng the signature into 
proper position to be operated upon by the sewing devices. ïbese sewing 
devices are arrangea in groups, and the instrumentalitles of each group co- 
operate to form a Une of stitches. Thèse Unes of stitches are independent 
of each other. When each group of thèse sewing devices bas foniied a stitch 
in a signature, and secured it to the preceding signature, the sewn signature 
is puslied back, and another brought into position. The sewing is done by 
a séries of semicircular needles, which pass through perforations in the back 
of the signatures, wliicb are made by perforators mounted on the sheet- 
holder bar. The perforators move In guideways in blocks on the bar, and 
are lifted and retracted wben necessary for the performance of the work 
by suitable meohanism. Loopers are carried by a bar, and eni|iloyed to 
take the loops of tbread from the needles. Thèse loopers at each oiieration 
east off the loops previously taken from the needles. and take otber loops 
In a manner unnecessary to deseribe. but which is well known lu thp urt 
for malcing the chain stitch. The shal'ts of the ciri'Ular needles are luoiiiited 
in needle blocks ad.instable along a stationary bar, the face of which is 
provided with a row of cavities engaged by screws. Kaob needle block is 
provided with a screw, and each block may thereby be adjusted atid lii>ld in 
any desired position. The blocks in which the perforators are guuU-il, as 
well as the perforators, are adjustable along the sheet-hoider bar, am! may be 
moved into positions which côrresiiond with the positions given the needles, 
and thèse blocks are held in position by screws. The loojiers are adjustable 
on a transverse bar, and the blocks guide not only the perforators but the 
curved needles. The blocks guide other needles not used tn the formation of 
the inde|)endent Une of chain stitches, vvhich secure the signatures to each 
other. Tliese last-mentioned needles are used to introduce tapes across the 
liaeks of the books. to give thein strcngtb. and assist in secnriug theni to the 
covers. Thèse needles are nniny finies omitted. The thread is suiiiilicd l)y 
spools. One spool [for each independent line of stitdiesl sujiiilies the thread 
of which the chain stitches are forraed. and another spool supT)lies tlie thread 
by which the tapes are secured to the backs of the boulis. Tljf tapes are sup- 
plied from tape réels. The spOols are mounted ou a sf)ool holder adjustable 
transversely of the machine, and this spool-holder Is pi'ovided witli a screw 
or stnd, whi'-h passes throuL'h a slot in a bar upon which the snool-holder rests. 
The spoo]-hol<lpr is locked into position by means of a nnt. The réels suîiport- 
Ing the tapes are mounted on bars in such a manner tliat they can slide trans- 
versel.v of the machine. When the position of the sewing devices. wliicli pon- 
sist of the needles, the perforator L'uiding blocks. the loopers. and the per- 
forators. is shifted. the thread-snpplying devices may also be sliifti-d to corre- 
spond therewith. This Is true of the tape-supplying devices when used." 

Paul Svnnestevedt and E. R. Newell, for appellants. 
J. Q. Rice, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judj^es. 

LACOMBE, Circuit Judge (after stating the facts). The machine 
of the patent is a complicated one, comprising many parts, and exhibit- 
ing various combinations. The patentée sought to cover whatever fea- 

149 F.— 14 
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tures they conceived to be novel by 16 separate claîms, some of wbich 
deal with quite minute détails of operative parts. Two daims only 
(3 and 15) are relied upon, and we are tlierefore concerned only with 
the particular combinations which they refer to. Whether invention 
may or may not lie in the combinations set forth in other claims need 
not be discussed ; it is not charged that any of those other claims are 
infringed. The spécification is especially illuminative as to the main 
feature of the patent, and as to what the patentée understood to be its 
distinctive novelty : 

"Machines hâve heretofore been made l'or sewing books in whieh the folded. 
sheet or signature is hiid upon an arm or bar and presented to the sewing 
meclianism ; but such sheets vary in size aecordiug to the size of the booli to 
be i)roduced, and, in addition to tbis, différent cliaraeters of booiis of the 
.same size require différent kinds of sewing, and diffleulty has heretofore been 
experienced in iutroduciug the sewing at the desired iwint in tlie baek of the 
book. One of the principal features of the présent invention relates to group- 
ing the sewing de^'ices and mounting the same upon adjustable sii])ports. so 
that they can be plaeed at any desired point along the back of the signature, 
and the groups of sewing déviées can be assoclated at any distances apart, so 
that the sewing may be more or less closely together, according to the cliar- 
acter of book that is beiug sewed, and thèse sewing déviées can be jilaeed at 
the proper distance from the top and bottom of the signature. In ciirrying ouf 
our invention we group together a semicireular needle and the devices for 
supiwrting and nioving the same, a loop-tightening mechanisin, and presser- 
plate, which conie above the signature and sheet-holding mechanisni, and we 
group ■ .;;?ether the perforator and the hcok-pointed needles tliat act within 
the i'Old of the signatiu-e, the perforators forniing the holes through wliicli the 
circ-ular needle passes, and the liook-pointed needles drawlng down the loops 
of thread through which the circular needle passes, and thèse groups of in- 
strumentalities are so supported that they can be moved or adjusted to any 
desired points, and the one Is easily brought into the proper position to the 
other, and tlie actuating devices for the respective groups of Instrunientalities 
do not bave to be changed. Hence the macliine can be ad.justed by the party 
using the same so as to bring the sewing to whatever place or places may be 
desired upon the folded signature, and we group togetlier the spools and tension 
devices, so that they can be brought into ])roper position in relation to the 
groups of sewing devices as reipiired from time to tinie." 

The spécification then proceeds elaborately to set forth, in 13 col- 
tunns, ail the détails of the "présent invention." 

From the above excerpt it is manifest that the principal feature, or 
one of the principal features, is the making of the parts which do the 
sewing adjustable, so that upon a single machine books of varying 
length may be sewed. It is this feature which is characteristic of the 
two claims declared upon, which read as follows : 

"(3) The combination, in a book-sewing machine, of the sheet-holder bar and 
two or more groups of sewing devices adjustable transversely of the machine, 
one part of eaeh group of sewing devices being upon the sheet-holder bar and 
adjustable thereon, and tlie other portion of the group being above the sheet- 
holder bar, which holds the signature that is being sewed, and also adjusta- 
ble upon a stationary trausverso bar on the machine, substantially as set 
forth.'' 

"(15) The combination, in a sewing machine, of sevv'ing meclianism adjusta- 
ble transversely of the macliine, a spool-holder adjustable transversely of 
the machine, and a réel frame and réel for a tape or cord, also adjustable 
transversely of the machine, whereby the instrnmentalities for perfecting the 
book-sewing can be thrown in the proiier iiositions iu relation to the signa- 
tures to be sewed, substantially as set forth." 
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Referring to claim 3, the complainant's expert says: 

"ïlie éléments of this claim are expressed iu terms which do not, and evl- 
dently were not intended to, confine the claim to the particular construction 
shown and described. It is évident, for instance, that tlie terms of the claim 
do not refer to the particular form of sewing déviées illustrated in the patent, 
nor do they refer to tlie particular asrou]iment of tlie sewing devices shown in 
the drawings and speeifically described in the spécification." 

This conclusion of the expert is manifestly correct, and the fiftcenth 
claim is as broad, if not broader, undertaking to cover any "sewing 
mechanism," any "spool-holder," and any "réel frame and réel," which 
are adjustable, so that they can be thrown into the proper positions in 
relation to the signatures to be sewed. 

The spécifie construction of the group éléments in défendants' 
machine concededly difïers from that of the patent, and the charge of 
infringement cannot be sustained unless thèse two claims, broadly 
phrased as they are, can be held valid. The spécifications, the lan- 
guage of the claims, the concurring testimony of the experts, the 
laudations of counsel's brief, ail unité in showing that the distinguish- 
ing feature of the patented machine is its adjustability. By it, as 
counsel asserts: 

"A practical way was devlsed of coustructing a book-sewing machine so that 
the position of the lines of stitches could be varied according to the charaeter 
of the books to be sown, thus enabling tlie plaeing of the independent lines of 
stitches across the baclîs of the books where they \^ould be most effective and 
exercise the greatest holding power." 

Apparently the prior art showed some adjustable needles (Hall's 
patent, 105,329), but only in a machine which did not make inde- 
pendent rows of stitches. But the citation of the Hall patent is un- 
important. Mère adjustability of parts does not constitute invention. 
Peters v. Hanson, 129 U. S. 541, 9 Sup. Ct. 393, 32 L. Ed. 742; Doig 
V. Morgan, 122 Fed. 460, 59 C. C. A. 616; Sipp Electric & Machine 
Co. V. Atwood-Morrison Co. (C. C. A.) 142 Fed. 149. If we had 
the particular combination of complainant's groups of sewing de- 
vices, spool-holders, and réels with ''one part of each group of sewing 
devices," as its expert says, "arranged on a particular part of the 
machine, to wit, the sheet-holder bar, * * * and another part of 
the group upon another part of the machine, to wit, the stationary 
transverse bar," but ail rigidly affixed to their respective mountings, 
it would require no more than the ordinary ingenuity of the skilled 
mechanic to eut slots and arrange washers, set screws, etc., so as to 
give to each part of each group capacity for latéral adjustment. 

In order to escape this resuit, two other features are referred to as 
giving validity to the combination of the third and fifteenth claims. 
It is pointed ont that the separate groups of sewing devices are so ar- 
ranged as to enable each group to form an independent line of stitches 
across the back. We concur with the finding of the Circuit Court that: 

"Books sewn In this manner are very stroug — much stronger than when 
sewn in the ordinary manner, When so sewn, if one line of stitches breaks, 
the holding of the signatures by the other lincs is not distnrbed, and the book 
does not fall to pièces. When signatures are held together by a thread or 
threads eommon to ail the lines of stitches [a.s was Hall's device, eited supra], 
the breaking of the thread in one line will permit one and perhaps more of 
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the sî.çnatures to fall froin tlie book, and as a resnlt tlie book will sooti corne 
apart. The securing of the signatures by independent Unes of stitebes is es- 
seiitial to the highest sviccess in the sewing- of books by maehiuery." 

But independent lines of stitches were not new. In the patent to 
Sm3-'th, No. 350,991, there are four semicircular needles, which act 
in pairs. Each pair so opérâtes threads supplied from two spools as to 
niake a line of stitching- across tîie back, and the Hne of stitching 
so made by one pair is wholly independent of the Hne made by tlie 
other pair, whose snpply of thread cornes from two wholly independent 
.spools. There are unsatisfactory features about the stitching of each 
individual line the needles entering alternate sheets only, and the loops 
at the back being held in place by a cord passing through and locking 
them; but entire independence between the stitches made by each 
separate pair of needles is manifest, the brealcing of any thread sewed 
in by the one pair having no effect upon the sewing done by the other 
pair with independent threads. Whatever invention there may be in 
the combination of détail parts which produces a better locked and 
better secured individual line of stitches is not imported into either 
of thèse claims; their only assertion of improveraent being adjusta- 
bility, and the gênerai arrangement of the sewing devices in groups, 
one part of each group being upon the sheet-holder and the other part 
above the sheet-holder. Such a gênerai arrangement is shown in 
Reynolds, No. 3G(),793, or, to speak more accurately, is suggested by 
that patent, since it shows only the perforators on the slieet-holder 
bar, but thèse are to co-operate wdth the needles located above that 
bar. Much is sought to be made of the "perforators arranged in 
groups," so as to punch the holes from within, thus leaving the paper 
along the crease line inside of the signature smooth and in good con- 
dition to receive the needles, while tliey also automatically center the 
signature, so that the openings for the needles are formed exactly on 
the crease line. But such a location of the perforators is shown in 
Reynolds (No. 3GG,793), only without any capacity for transverse ad- 
justment. 

If thèse two claims are to be given the construction vidiich their 
phraseology necessarily imports and which complainant contends for, 
they cannot be held valid in view of the prior art, because their only 
novel featiire is adjustability. Whether the patentées did or did not 
invent a novel and useful device, for which, within the limits of their 
invention, they are entitled to patent protection, we do not under- 
take to décide. We are concerned only with the two claims hère 
counted on. What bas taken place since the entry of the decree in the 
Circuit Court, however, is somewhat suggestive as to the scope of the 
patent. It is stated that the défendants, in the face of the injunction 
now under review, bave so altered their machines as to deprive them of 
their "adjustability," leaving the action in sewing and the form of 
stitch msde and the mechanism itself otherwise exactly the same; but 
apparently no step has been taken to extend the injunction to thèse 
nonadjustable machines. Thèse facts do not appear in the record, 
but they are asserted in the appellants' brief, and not disputed in the 
appellee's. If the statements are correct, it would seem that de- 
fendant's machine is not covered by any other of the IG claims; but 
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that circumstance is immaterial hère. The claims now in controversy, 
if construed broadly enough to cover defendant's machine, must be held 
invahd for lack of patentable novelty. 

The decree is reversed, with costs, and cause remanded, vvith in- 
structions to decree in accordance witli this opinion. 

On Rehearing. 

PER CURLA.M. This pétition may be divided into three parts. 
The first, which deals vvith the question of adjustabihty, is substantially 
but a restatement of the argument presented on the hearing of tlie ap- 
peal. The second is devoted to a dissertation in support of the proposi- 
tion that it would require inventive geniiis to transform tlie machine of 
patent 250,991 into the macliine of tlie patent in suit. This court did 
not hold tlie converse of that proposition, as is apparent from a read- 
ing of the opinion. Finally, it is suggestcd that prior art patent No. 
250,991 was "not oft'ered in évidence." It is set up in the answer, and 
is printed and indexed in the record. It is referred to in large type 
in appellants' brief, which appellee's counsel admit was before them 
when they prepared their own (see page 5 thereof) ; it was tvidce re- 
ferred to on the oral argument, and one member of the court asked 
a question about it, but no objection to its considération was pre- 
sented. Moreovcr, the very counsel who signs this pétition for rehear- 
ing, on cross-examination of a witness (record, page 394) said : 
"X-Q. 137. I call your attention to patent No. 250,991, * * * ^nd 
ask 3rou whether this patent does not represent the construction of the 
six machines," etc. ? and foUowed this question with four others, re- 
ferring to the same patent. In view of thèse circumstances, the ob- 
jection made at this late day, that the examiner did not formally mark 
it in évidence as an exhibit, is not one calculated to commend itself 
to an appellate court. 

A similar objection is raised to prior patent 306,793, also referred 
to in the opinion. Except for the questions on cross-examination, the 
facts with regard to this are the same. It is printed in the record, and, 
as the courtes annotations shovi', counsel on both sidcs read from it 
and discussed it, with no suggestion from any one that it was not prop- 
erly there. 

The pétition is denied. 



IIOE et al. V. IMIEIILE l'ItlNTING ITtESS & MFG. CO. 

(Circuit Court of Apiieals, Second Circuit. Noveniber 7, lOOO.) 

No. 3ô. 

Patents — Infeingement — Printing Presses. 

The Read patent, No. 688,090, for iinprovements in bed motions for 
cylinder virintinp: pres^ses is not for a pioueer invention, and as limited 
by tlie prior art hcld not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 141 Fed. 112. 
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This cause cornes hère tipon appeal from a decree of the Circuit Court, South- 
ern District of New ïork, dismlssing a bill for iiifrinj?emeut of United States 
letters patent No. 688,690, Deeember 10, 1901, to complainants as assignées ot 
George F. Read. The patent is for "certain new and usefii! improveuients in 
bed-motion for cylinder printing-macliines." The spécification states that tlie 
"présent improvements relate to that class of bed-motioiis more esppcially 
adapted for use in connection with bed-and-cylinder i)rinting-niacljiues in' 
which the bed is driven throughout the major portion of Its reci()r(K.'ation b.\' 
its bed-driving wliool gearing witli one or the other of two driving-raclcs witli 
whieh the bed is provided and in which tiie reversai of said bed at eacU end 
of its stroke is accompllshed, preferably, by means of a crânk connection that 
is causeid to ti'avel in a right liue and to gradually slow down and stoii the 
movement of the bed in one direction and to start and aecelerate the sanie iii 
the opposite direction." The partieular mechanisni which régulâtes the re- 
versai of bed motion Is not iuvolved hère and the invention cousists, as the 
patentée says, "more partieularly in a means for accomplishing the couple 
betweeu the bed-driving wheel and bed-driving racks by sliding the rim of 
the bed-wheel to and from said racks. which are for the purpose set in différ- 
ent planes with respect to the driving-wheel." The cause is reported below !n 
141 Ped. 112. 

J. O. Rice and M. B. Phillipp, for appellants. 
J. W. Munday and A. E. Dowell, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges, 

LACOMBE, Circuit Judge (after stating the facts). The Circuit 
Court held that the patent was valid, but found that the defendant's 
device did not infringe the claims wliich were relied upon by the com- 
plainant. In Judge Plolt's reasoning and conchisions we fully concur, 
and therefore do not feel it necessary to enter into any extended dis- 
cussion of the case. 

The complainant's counsel contends tliat inasmuch as défendant 
company has appropriated, as he insists, the several features of Read's 
invention it should not be held to avoid infringement, merely because 
it has added a new feature which may constitute an improvement on 
the combination of the patent; and he cites Cantrell v. Wallick, 117 
U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017, American Delinter Co. v. 
Am. Machinery Co., 128 Fed. 709, 63 C. C. A. 307, and siinilar cases. 
But it is not necessary to inquire whether défendant has taken the Read 
structure to improve or has gone for its starting point to the earlier 
art; nor whether, as it contends, its improvement was the essential 
addition which made the Read combination commercially practicable. 
Infringement is to be determined by a considération of the claims, and 
if their language is such that, upon a fair construction of them, de- 
fendant's structure does not fall within their terms, infringement can- 
not be found. For a full description of the invention référence may 
be had to the opinion of the Circuit Court. 

Suffice it to say hère that in the prior art the driving wheel had been 
shifted from one rack to another by devices which moved not only the 
wheel itself, but also the shaft on which it rotated. Also in the prior 
art the whee! had been so arranged that it could be itself shifted on the 
shaft. To correct defects alleged to exist in thèse methods of opéra- 
tion, Read made bis wheel in two parts of which an enlargement of 
the shaft or axle was one and a so-called "cogged rim" was the other ; 
the enlarged part (central or body portion) being fixedly secured to 
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the sliaft, and the rim part having a movement on the other part at 
riglit angles to the plane of rotation. As shown in the drawings and 
■described in the spécification the rim rests upon the central body por- 
tion, being "splined onto the body or crank, 0, so as to rotate there- 

with," It is supported solely by the body portion. As the applicant 
statcd to the Patent Office when prior art was cited. "The broad body 
of tlie driving whccl is madc the stcadying carrier for the narrow 
toothed rim which mcves iipon it." Its iiltimate support is the revolv- 
ing shaft itself. In defendant's structure the rim is not mouuted upon 
any body portion or in any way directly or indirectly upon the shaft. 
A fixed circular projection from the frame of the machine constitutes 
the sole support on which it revolves and moves facevvise ; a support 
wliolly independent of the shaft or any of its appurtenances. The rim 
is revolved upon its ir.rlividua! support b_\- a fingcr cxtending upvvard 
from the crank or shaft. W'hether Ihis is or is not an improvement, it 
is a différent structure from a machine which mounts the rim not on an 
entirely independent support, but on the shaft enlargement, or body 
portion. That the patentée was himself impressed with the importance 
of mounting his rim on the enlarged shaft is apparent from the circum- 
stances that in ail the claims which are relied upon (1, 4, 5, 6, 11, and 
15) he has included that feature. Thus daim 1 covers a wheel having 
a rim and a bodv, "the rim being adap*:ed to move longitudinally 
* * * on said body." Claim 4 describes the gear as made in ring 
form and "slidingly mounted upon the enlargement of said shaft." 
Claim o covers a sliding ring gear and an enlargement or hub on the 
(2;-ear shaft, "on which enlargement the gear is splined." Claim 6 reads : 

" ♦ * * a slidiug riii.ii-geai', an enlargement or hub on tbe gear sliaft upon 
Avliich enlargement said gear is mounted and to which it is splined." 

In claim 11 we find: 

"An aiinular or ring piiiion slidably mounted on but rotating with said 
<;rank-disk, * * * and nicans for shifting tbe piniou upon tlie dislj." 

In claim lo : 

""-■V rotatable longitudinal innnovable shaft having a large hub on one end, 
a gear mounted ou the said hub and sliding," etc. 

The Circuit Court remarked that "the ordinary meaning of one 
thing being mounted upon another is that it is directly supported by 
the other," and that the patentée had no intention to "cover a rim 
mounted on and supported by a sleeve covering the body of the wheel." 
It is not necessary to construe the claims so closely as to confine them 
to a rim directly supported by the enlarged shaft or body portion. It 
may well be that they are fairly entitled to a construction which would 
cover a rim indirectly mounted upon the shaft. In ordinary speech a 
man is said to be mounted upon a horse, although there may be a saddle 
between himself and the animal's back, and, if the circular support, 
upon which the defendant's ring gear is mounted were itself supported 
by the shaft, we are not prepared to hold that infringement would not 
be made out. But such is not the fact. The circular support on which 
the ring gear is mounted, revolves and slides is not itself mounted upon 
or supported by the hub or shaft, but is a wdiolly independent pro- 
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jection from the frame of the machine. The claims cited could be 
made to cover such a structure only, if at ail, by the extremely libéral 
construction which has sometimes been accorded to highly meritori- 
ous pioneer patents. 

Concurring as we do in the conclusion of the Circuit Court that 
Read's is not a pioneer patent, we cannot expand its claims sufficiently 
to cover defendant's structure. 

The decree of tlie Circuit Court is affirmed, with costs. 



SWIFT V. PORTLAND BRUSH & BROOM 00. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 29, 1800.) 

No. 1,289. 

Patents— Infringement—Cell-Ca se Machine. 

ïhe Swift patent, No. 622,403, for a cell-case mnohlne for the manu- 
facture of cell cases or Allers for crates used in the transportatioii of 
eggs or fruit. Claim 1 is vold for lack of uovelty and invention in view 
of the prier art Claim 19, conceding its valiûity, held not iufringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellant was the complainant below, in a hill for infringement of 
letters patent No. 622,40.3 issued to him, April 4, 1S99. for "cell-case machine." 
As stated in the patent, the "invention relates to the manufacture of ceJl- 
cases or 'Allers' for crates used in the transportation of fruit, eggs, etc. ; 
one of Its objects being to provide simple and eflicient mechauism to 
automatically produce from flat paper webs a continuous fabric comprising 
rectangular cells." Twenty-Ave claims are contained in the patent, and up- 
on motion for speciAcation of the claims relied upon, 18 were so specifled 
by the complainant. On tliis appeal, however (as in the hearing below), the 
charge of infringement is narrowed to two claims, numbered 1 and 19, which 
read as foUows: 

"(1) In a cell-case machine, the combination with foeding meehanism for a 
paper web, of perforating meehanism having means to produce a transverse 
séries of unalined or divergent slots in said web, tlie corresponding slots of 
each séries being longitudinally disposed in said web, mechauism to divide 
said web longitudinally in strips, meehanism to twist said strips at right 
angles to the plane of said web, and meehanism to converge said strips with 
said perforations in straight transverse alinement, substantially as set forth." 

"(19) In a cell-case machine, the combination with feeding meehanism for 
the cell-case strips, of mechauism to notch or perforate said strips, a fixed 
conduit for said strips. and an oscillatory former adapted to heud the edges 
of the notches in said strips against the wall of said fixed conduit, sub- 
stantially as set forth." 

The facts bearing upon the issues, including the références, in so 
far as deemed material, are stated in the opinion. 

Border Bowman, for appellant. 
V. H. Lockwood, for appellees. 

Before GROSSCUP. BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The machine 
described in the patent (No. 622,403) is a complicated and useful 
combination of means to make egg cases or fillers of straw board to 
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be tised in crating egg-s. The face of the patent, with the array of 
claims allowed, gives the impression of invention of great merit; and 
the story of its capability in manufacturing the cases ont of webs of 
straw board, is even more impressive. This view of the invention, 
however, is completely dispelled u]3on the introduction of mimerons 
patent devices, wliich not only anticipate tlie mechanism and function 
of the patent means in ail save minor détails, but the want of novelty 
in respect of ail claims upon which infringement was charged, ex- 
cept 1 and 19, is not disputed upon this appeal. So, it is neither nec- 
essary nor désirable to discuss tlie gênerai mechanism, claims, or prior 
art, beyond such référence as may bear upon the narrow issues thus 
remaining. Nor is it needful to discuss the contention on behalf 
of the appellant that the appellees cannot be heard in déniai of the 
validity of any of the claims, by reason of prior contract relations 
between the former and predecessors of the latter, as it is plain that 
the proof raises no such question, were it otherwise material. 

1. The essential élément of claim 1 is the means for perforating the 
paper web when fed into the machine, describcd in the claim as "means 
to produce a transverse séries of unalined or divergent slots in said 
web, the corresjionding slots of each séries being longitndinally dis- 
posed in said web." The obi cet of the perforations was for interlock- 
ing or engagement of the stri])s to form the cell, and it is conccded 
that means and function were old, except in the spécial feature of aline- 
ment. It is contended by the appellant, that "claim 1 by providing for 
the slots ont of aliiiement and convcrging the longittKli'nl strips, so 
that the cell wonld be greater in height than in width, did not intr;rfere 
with the proper interengagement of the cells." The divergence, as 
indicated in the drawing, is hardly appreciahie to the observer — upon 
measurement is shown not to exceed two-sixtcenths of an inch diver- 
gence from a straight line in the total Icngth of the séries, ITiJ/^ inchcs 
— and neither meaning nor function is apparent in claim or s-x-cification 
without careful study. Upon the argument, the utility of this provi- 
sion is pointed out in référence to the particular form of slot made by 
the patent means, but the divergence is witliont value or function in 
the appellees' différent form of slot; and it is obvions that the sceming 
fact of like divergence in the latter was an inadvertence. We are satis- 
fied, however, that the provision upon which this claim rests is without 
novelty, under the clisclosnre of like divergence in the drawings of 
Bâtes' patent, No. 570,021 ; and that, in any view, invention is not 
involved in the obvions expédient to adapt the means to the slots of 
the patent device. 

2. The éléments of daim 19 are feeding and perforatiiig means. the 
fixed conduit for the strips, and the so-called ''oscillatorv former," fur- 
ther described as "ada])ted to bend the edges of the notclics in said 
strips against the wa'l" of tlic conduit; and the only feature for which 
novelty is coiitended is this "former," 

The question of infringement hinges, as statcd in the aiipcllant's 
brief, on the construction of this claim — in fact, upon interprétation of 
the last mentioned élément as referred to in the claim and s])ccifications. 
If this élément is limited to the terms of the claim, as "an oscillatorv 
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former adapted to bend the edges" etc., it is conceded that the appellee 
does not infringe. While the forming or bending means thus provided 
in the patent structure is needful to bend the spécial form of notch and 
slot adopted for the strips of strawboard, so that the mouth of the 
slot in the upper strip is widened to receive and interlock with the 
slot of the other (longitudinal) strip, the appellees' machine cuts off 
and removes thèse edges in both strips, making V-shaped openings — ■ 
bending is not required, and the patent means referred to is not prés- 
ent in the machine. The contention is, however, that another func- 
tion is provided in this means of the patent, namely, in means referred 
to in the argument as a "flipper bar," to "insure the proper feeding of 
the strip by bending the web against the wall of the fixed conduit;" 
and that the appellee employs like means for like function. Assum- 
ing, however, that such identity appears, the interprétation which is 
thus sought for this claim is strained and unauthorized. It ignores 
both name and description of the means and the function attributed to 
it; and as well the only feature which is pointed out for this élément 
in the spécifications. Thus varions références in the spécifications are 
unmistakable in their meaning: 

(T) "The web froin wliieli tlie trnnsver.se strips ai'e to be formetl is passée! 
i)etween feed rollers to suitable médian ism and pei'forated with a séries of 
siots arranged transverscly with respoc-t to said weh in a straiglit Ihie. The 
edges of said slots are theu bent to facilitate ensasenient tUereof with the 
notches in the longitudinal strips, with tlie notehes of which said transverse 
web is In registi-j'. A strip of widtb eqiial to the longitudinal strips with 
which said web is engaged is tlieii out transversely from said web and passes 
thenee as a portion of the eell-ease fabrio. 

(2) "Owing to the pecullar interlocking form of my iniproved flller-strips, 
it is necessary for their proper engagement that tliey sliould be prejiared 
by openiug the respective notehes which are to be engaged befoi-e said engage- 
ment Is effected. This preparatory bending of the uotehed edges is best 
shown in Fig. 2P> and is effected as follows ; 

{?y) "The edges, y2, of the notches, ys. in respective strips, 1", of tlie latter 
are bent, as shown iu said Fig. 23, by means of the frame. P. which is 
mounted for oscillation iipon its upper shaft member, P', in the bearings. p, 
upon the frame member, A». The lower bar, P.x, of said frame is provided 
with forming plates, px, adapted to bend the edges, ys of said notches. ys. 
over the corners, p2, of the rear wall, g' of tlie conduit, 6. and thus opeu 
said notches, y^, f(H- engagement with the notched strips. X'. See i'ig. 2^!.'' 

We are of opinion that the évidence fails to establish infringement 
of daim 1!), under any reasonable construction of its import; and the 
issue upon its validity in view of the prior disclosures does not require 
considération. 

The decree of the Circuit Court accordingly is affirmed. 
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BALL BEARING CO. t. STAR BALL RETAINER CO. 

(Circuit Court of Appeals, Tiiird Circuit. Deceiubcr G, 1906.) 

No. 26. 

Patexts—Infbingemiînt — Batx Bearinos. 

The Simonds patents, Nos. 440,908 nnd 44f>,0.jî). for bail bearlngs, nar- 
rowly coustrued, as required by the prior art, lield iiot iiifriiiged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see lé7 Fed. 731. 

A. B. Stoiighton, for appellant. 
Julien C. Dowell, for appellee. 

Before DALLAS, GRAY, and BUFFLNGTON, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree dis- 
missing a bill in equity, in which the appellant charged the appellee 
with infringement of two patents belonging to the appellant, viz., 
patents No. 449,968 and No. 449,9.59, both dated April T, 1891, and 
issued to George F. Simonds, for "Lnprovements in ball-bearings." 

The claims of patent No. 449,968 are as follows: 

"(1) An annular bali-retaininf; cage consisting of a tubular body baving a 
central opening to rcceive a central support and provided witli flanges 
having l'ateral opcnings tliat surround tbe central opening, in combinatiou 
with spherical rollers or balls that are held in said cage and project through 
said latéral openings to re.sist end pressure or thrust, said balls being ar- 
ranged to revolve freely in ail directions and removals in a body with the 
cage, substantially as described. 

"(2) An annular ball-retaining cage consisting of a central tubular body 
having end flanges provided with latéral openings, in combinatiou with 
spliei'ical rollers or balls that are held between said flanges and project 
through the latéral openings to i-esist end pressure or thrust, substantially 
a.s described. 

"(3) In a ball-bearing, the combinatiou, with a central support, of a re- 
movable annular cage consisting of a tubular flanged body provided on 
opposite sides with latéral openings. and a séries of spherical rollers or balls 
conflned in said cage in such a manner as to revolve freely in ail directions 
and projecting therefrom in position to resist end pressure or thrust, said 
cage and balls being removable in a body, substantially as described." 

Patent No. 449,9.59 contains two claims; but the first only is alleged 
to hâve been infringed. It is as follows: 

"(1) In a ball-bearing, the combination, with spherical rollers or balls, 
of a removable annulai- cage in which the balls are retained in a body and in 
which they hâve free latéral play and are capable of revolving in ail direc- 
tions, said cage being independent of the bea ring-surfaces, aguinst which tlie 
balls act and between which said cage is adapted to move, wliereby the said 
balls are free to move in varying Unes, so that ail parts of the bearhîg- 
surfiices will be subject to the rolling contact of said balls and the wear 
and friction distributed, substantially as descril)ed." 

The Circuit Court based its decree wholly upon its finding that the 
défendant below had not infringed any of thèse claims, and as we con- 
cur in that finding, the validity of the patents need not be questioned. 
We assume the validity of both of them; but that this may be rcason- 
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ably donc, tliey must be narrowly construed, for tlie record before 
us makes it plainly apparent that the prier state of the art requires 
the limitation of each of them to the précise devices mentioned in its 
claims. Bovd v. Janesville Hay-Tool Company, 158 U. S. 260, 15 Sup. 
et. 837, 39 L. Ed. 973. 

The claims of patent No. 449,968 ail specify a tubular body having 
flanges with latéral openings, through which the balls project to resist 
end thrust. The construction alleged to infringe has no such flanges, 
and does not appear to be Assigned or adapted to resist end thrust, but 
to oppose radial pressure. Claim 1 of patent No. 449,959 calls for 
an annular cage in which the balls hâve "free latéral play" and are 
"free to move in varying lines." This freedom to move is an essential 
feature of the first claim of that patent, and it seems to us to be lack- 
ing from the construction complained of. 

Upon the grounds stated, we think it clear that the court below was 
right in holding that the charge of infringement had not been sustained 
as to either of the patents sued on; and the opinion of the learned 
judge of that court (147 Fed. 721) is so entirely satisfactory as to ren- 
der any further discussion of the case umiecessary. 

The iudgment is affirmed. 



BATES MACH. CO. v. WM. A. FORCP! & TO. 
fClreult Court of Appeals. Second Circuit Kovember 7, 190G.) 

No. 163. 

Patents— Infringement— NuMPTcniNa MACniNES. 

Tiie Bâtes patent. No. 676,084. for an improvemeTit In typocrrapTiIe nvtm- 
berin? maetiines, narrowly construed as required by tlie prior art, held 
not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Defendant's appeal from interlocutory decree of the United States 
Circuit Court for the Southern District of New York sustaining the 
validity of complainant's patent, No. 676,084, and granting an injunc- 
tion and accounting. The opinion of the court below is reported in 
145 Fed. 529. 

Wm. E. Warland, for appellant. 

Hubert Howson and Warren Wright, for appelles. 

Before WALIvACE, TOWNSEND, and COXE, Circuit JudgeS. 

PER CURIAM. The patent in suit is for a minor improvement in 
a typographie numbering machine, and every élément comprised in the 
combinations of the claims in suit was old in the art, except the pro- 
jecting arm on the plate with teeth engaging the gear teeth of the 
plunger device of claim 2, or "the extending arm with rack teeth" of 
daim 23. Counsel for complainant says: 

"It Is the projecting arm in the plate above, bridging and overhanglng the 
Interrenlng wall, that constitutes tlie new élément oi claim 2 not ïouud in tha 
prlor art" 
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Complainaiit's plunger plate is "guidecl in its reciprocating movc- 
ments by pins in holes or sockets." Defendant's plate is likewise guid- 
ecl by a pin extending vertically downwards and moving in a vertical 
slot in the stem of the plate. Such guiding pins are admittedly old. 
In defendant's machine another pin extends laterally from said vertical 
pin and engages with a notch in the arm of the pawl carrier. There 
are no gear teeth either on the pin or arm. 

Defendant's device does not infringe the claims in suit, unless the 
laterally extending pin attached to said guiding pin and the notch in 
the pawl carrying arm are the équivalents of the two arms having gear 
teeth of the claims in suit. The court beîow found that the two forms 
of engagement were équivalents. We are of the opinion that in such a 
narrow patent, inasmuch as the patentée bas specifically described, il- 
lustrated, and claimed, a construction calling for "gear teeth" meshing 
with other gear teeth, the doctrine of équivalents should not be ex- 
tended to embrace defendant's pin and notch device. 

Furthermore, the prior Rhinehart patent. No. 388,307, discloscd, 
in a typographie numbering machine, this idcntical combination of a 
pin extending laterally from the vertical support of a plate, guided in 
its up and clown movement by a slot' in the partition, and engaging 
with a notch in the pawl carrying arm. Therefore, if the pin and 
notch are équivalents of the gear teeth, there was no novelty in the sub- 
stitution of the one for the other by the patentée. If they are not 
équivalents, there is no infringement. The defendant's so-called pro- 
jecting arm is not one "bridging and overhanging the intervening 
wall" except as above shown. 

But complainant argues as follows : 

"Bâtes bas secnred a iiew re«<nlt, nnmely, tliat of itrrinittiiig the vertical re- 
moval of the pluuger, the aim and purpose of tho iiiveiitiou." 

This would seem to be immaterial because we are not satisfied that 
any practical advantage is derived from such capacity for vertical 
removal ; because means for permitting vertical removal were shown in 
the Bartusch and Haney machines of the prior art; because it is not 
contended that defendant's locking and unlocking device is an infringe- 
ment of the claims in suit ; because said claims do not call for a re- 
movable plunger ; and, further, because given the Rhinehart closed 
slot it would be obvions to any mechanic to open the upper end if a 
device was to be used where vertical removal of the plunger was dc- 
sired. 

It is true that a patentée is entitled to ail the bénéficiai uses of bis 
real invention whether stated or not. But the fact that this patentée, 
while enumerating in his spécifications some 12 advantages resulting 
from his improved construction, bas not even hinted at or suggested 
any resulting capacity for vertical removal of the plunger, is very per- 
suasive that this élément, instead of being "the aim and purpose of the 
invention" of the patentée is rather the discovery of his expert. 

The decree is reversed, with costs. 
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UOTTER STATES FASTENER CO. r. BRABTjET. 
(Circuit Court of Appeals, Second Circuit November 7, 190C.) 

No. 214. 

1. Patents— iNnsTNGEMEN'p—SBPABABiJt Buttoit. 

The Pringle patent. No. 580,000, clalm 1, for a separable button catch, 
deslgned for use wlth a stud member, to forin a separable button or 
fasteuer, was not antldpated, and discloses patentable invention. Also 
held infrlnged. 

2. Same— Suit fob Infbinqement— Bffect or Nonuse of Patent. 

Where a patented device is obviously operative and usefui, the fact 
that it bas never been manufactured by tbe owner of tbe patent does not 
affect bis rlgbt to maintaln a suit for infringement. 

fEd. Note. — For casea In point, see Cent. Dig. vol. 38, Patents, U S4, 
44S.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a decree of the Circuit Court for the Southern Dis- 
trict of New York, holding valid and infringed claim 1 of letters patent, 
No. 580,000, granted April 6, 1897, to Eugène Pringle, for an improve- 
ment in separable buttons. The opinion of the Circuit Court is re- 
ported in 143 Fed. 523. 

J. A. Carr, for appellant. 

Donald Campbell and H. C. Messimer, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are fully set out and the issues 
clearly stated in the opinion of the court below. Thèse need not be 
repeated. 

We agrée with the judge of the Circuit Court in his disposition of 
the défenses of noninfringement, double patenting, inoperative charac- 
ter of the device covered by the first claim, abandonment and res judi- 
cata. That the latter défense was correctly disposed of is now con- 
clusively established by the production in court of the original decree 
showing affirmatively that the former suit was not decided on the 
merits but was dismissed solely for lack of prosecution. The only 
question requiring further considération is the question of patentability. 

The invention, so far as it is involved in the présent controversy, 
relates to improvements in the socket member of snap fasteners for 
gloves and otlier articles which are to be detachably fastened together. 
Previous to the patent the art had developed largely, though not ex- 
clusively, in the direction of improvements in the stud member, which 
was made with a résilient globulous head, which was forced into a 
nonyielding socket contracting and expanding each time it was pressed 
in or pulled out. The présent invention reverses thèse conditions; 
the stud being solid and unyielding and the socket member being elastic. 
The description and drawings illustrate a two pièce studholder consist- 
ing of an elastic slitted stud-catching part and a holder therefor so 
attached i^^t the central elastic £tud-hokIing picce is heîd jlnnly in 



UNITED STATES FASTENER CO. V. BRADLET. 223 

position but with sufficient room in which to expand when the stud 
is forced against its inner surface. 

The first claim was suggested by the examiners of the patent office 
after the subject-matter of the invention had been thoroughly dis- 
cussed and carefully examined by theni. The claim is as follows: 

"(1) A separable buttou-eatch coniprisiug au apertured washer ami an oye- 
let having a shank of less diameter tlum the aperture of tlie waslier, and iiav- 
ing two enlargements securing it in the aperture of tbe waslier aud slitted 
lengthwise through the shank and the enlargements as and for the pur- 
pose set forth." 

The device of the claim when completed is so diminutive in size and 
simple in construction that, unless care be taken, the assertion that 
there is no room for invention in so small a structure may receive 
greater considération than is warranted. This court bas repeatedly 
upheld patents for similar improvements, the test being not the sira- 
plicity of the device, but the difficulties overcome and the resuit accom- 
plished. 

In Fastener Co. v. Littauer, 84 Fed. 161, 28 C. C. A. 133, a patent 
for similar improvements in the stud member of a snap fastener was, 
after full considération, declared valid. See, also. Kent v. Sinions 
(C. C.) 39 Fed. 606: Fastener Co. v. Havs, 100 Fed. 984, 41 C. C. 
À. 142 ;. Consolidated Co. v. Fastener Co. (C. C.) 79 Fed. 795. 

The improvement now under considération, notwithstanding its 
simplicity, shows a marked improvement over the elastic sockets of 
the prior art. It is simple, inexpensive, strong and durable ; it does 
not tear or injure the material to which it is attached or lose its elastici- 
ty by use. The washer not being slitted, but firm and rigid, prevents 
the undue expansion and conséquent weakening of the elastic stud- 
catcher, which is at ail times held in proper position for engaging 
with the stud. A device having thèse valuable characteristics is not 
found in the prior art. • 

The defendant's expert was asked on direct examination to name 
the patents which, prior to September 8, 1888, the date of Pringle's 
application, "showed a socket-member of a fastener comprising a 
slitted eyelet mounted in an apertured washer." In answer he namcd 
patent No. 181,979, granted to C. M. Platt in 1876, and patent No. 
374,609, granted to C. W. Mandrill in 1887. Ile also mentioned two 
patents to W. S. Richardson, but thèse need not be discussed as they 
are apparently not relied upon in the defendant's brief and were hard- 
ly alluded to at the argument. Unquestionably the Platt and Mandrill 
patents are defendant's best références. 

Platt shows an eyelet having a slot eut into it breaking its continuity 
and permitting expansion and contraction. The eyelet is secured to 
the shoe or glove by punching a hole in the fabric, passing the shank 
of the eyelet through and upsetting the end of the shank to fonn a 
fîange. The eyelet does not form a complète annulus because of the 
slot which is eut into it. One of the figures shows the socket made 
in two parts, both in the form of split eyelets. one slightly larger than 
the other. The latter is first affixed to the fabric when the former is 
inserted and clinched thereto thus giving additional flange surface and 
keeping the socket more firmly in position. "In ail cases, however, the 
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slot or opening 'g' must be made through both flanges and the shank 
of the eyelet." If this were otherwise the neceSsary resilience would be 
lacking. In opération the socket is pressed over the stud when the 
socket, or eyelet, by reason of the slot formed therein, will spring open, 
permit the enlarged head to> pass and contract again below the head. 
The parts are disengaged by pulling the fabric to which the eyelet is 
attached upvvard, then the eyelet will again spread and permit tlie head 
to pass through. "An eyelet with a slot formed therein" is one of 
the éléments of the claims. 

We think it very plain that whether this member is constructed of 
one eyelet or two its continuity must be broken by the slot which is 
made through both flanges as well as the shank. If this were not so 
the device would be inoperative for want of elasticity. Certainly this 
is a very différent device from the one in suit where the apertured 
washer prevents the résilient stud catch from being overstrained and 
unnecessarily expanded or distorted. Pringle présents the glovemaker 
with an accurate, symetrical, workable device, requiring no adjust- 
ment and needing only to be attached to the fabric without change or 
adaptation. Platt hands him a split eyelet, or two split eyelets, and tells 
him to clinch one or both to the fabric. Whether or not an operative 
fastener is produced dépends largely upon the skill of the glovemaker. 

The Mandrill patent is for an improved "glove fastenei," in which 
the stud-holder consists of "a split expansible socket-ring or annulus, 
the interior periphery of which is made smooth for the ready and free 
passage of the head on the post." This socket-ring is provided with a 
tubular boss, which also lias a longitudinal slot, which aligns with the 
slit in the ring, or annulus, thus imparting a yielding action to both 
the boss and socket-ring. The boss may be formed of a single pièce 
of sheet métal with the socket-ring. When the stud is inserted and 
withdrawn the entire structure, ring, boss and fabric, must expand and 
contract, diminishing its resiliency, injuring the fabric and ultimately 
becoming detached therefrom. The R'Iandrill device is of the same 
type shown in the Platt patent, and bas ail the latter's defects, with 
some new ones added. 

We are clearly of the opinion that neither patent anticipâtes the in- 
vention of the claim in controvers}'. 

We are also of the opinion that it requires an exercise of the in- 
ventive facuîty to produce the device of the claim. The record shows 
many attempts to construct a successful elastic socket member and it 
also shows as many failures. Pringle succeeded, by producing the 
exceedingly simple combination of the apertured washer and slitted 
eyelet as described and claimcd. The invention, though one of minor 
importance, is entitled to protection. 

It is asserted by the défendant that the complainant never made 
fasteners undcr the Pringle patent. If this be true it is wholly im- 
material to the présent controversy. Where it is asserted that a 
patented device is inoperative and lacks utility, évidence that it has 
never been put to use is persuasive, but in a case like the présent, 
where the fact that the device is usefui and operative can be scen at a 
glance, such évidence is negligible. The complainant had a right to use 
the patent in any way it saw fit. 

The decree is affirmed. 
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UNITED STATES FASTENER CO. v. STAHEL et al. 

(Circuit Court, S. D. New Yorli. December 18, 1900.V 

Patents— Inventions— BuTTow. 

The Kemijsliall patent. No. 5Gô,27G, for a button or snnp fastener, clalm 
S, wliicli covers a biitton-liead or soclcet niembor, is voici for lack of novelty 
or i)atentable invention in view of tlio prior art. 

Suit in equity to restrain alleged infringement of United States let- 
ters patent No. 565,276, dated August 4, 1896, to Eleazer Kempshall, 
assigner, to Theopolus King-, trustée, for "bntton," and for an account- 
ing. 

Donald Campbell (Hillary C. Messimer, of counsel), for complain- 
ant. 

R. R. Rasquin (Wm. F. Hall and Wm. W. White, of counsel), for 
défendants. 

RAY, District Judge. The patent in suit relates to that class of 
buttons known as "snap fasteners" ; that is, you hâve a button or but- 
ton-head with a socket into which you insert, and with which you 
connect, usually, an eyelet or some similar device, having a flange 
which connects the button or button-head to one flap or part of a gar- 
ment or glove. Into this socket you push, usually, a résilient stud mera- 
ber attached to the other flap of the garment or glove, thus fastening 
the two flaps together. The eyelet in the socket of the button-head 
may be résilient, and the head of the stud member may be solid or non- 
resilient. In this patent the eyelet (tubular) is not résilient, but has 
fingers, which, pushed into the dish-shaped métal head or core (one 
of the éléments of the claim in suit), come in contact with the under 
side of the bottom of the dish-shaped head, and are spread outwardly, 
and the two parts are thus held together, and the button-head is at- 
tached to one flap of the garment or glove. The recess or socket thus 
formed in the button-head is larger on its interior than at its opening, 
or at the point where it engages with the flap, and a résilient stud 
member attached to the other flap of the garment, when pushed into 
the recess, expands, and the two flaps are thus held together. The 
daim in suit (claim 3) reads as foUows: 

"(3) A button-head, comprising in its construction a disli-shaped head, 
whose edge is bent over upon itseif, and extended to forni a flange that extends 
rearwardly and imvardly, the sides of said disli-shaped head and said flange 
being arranged in pianos that are at an angle to the axis of the head, and a 
covering of plastic niaterial molded about the top and sides of said head, 
and anchored thereto by the flange, sub.stantially as and for the purpose 
set forth." 

Take an ordinary meta! pan or basin, reduced in size, with its sides 
sloping from its bottom outwardly, and extended to the necessary 
height, and then turned or bent over and extended downwardly and 
inwardh' — that is, towards the axis of the disli — to the required dis- 
tance, thus forming thereby the flange, and we hâve the métal core 
described. This core can be made of any métal. Fill and cover it 
on its upper and outer sides with plastic material of any kind, so far 
14'J I:'.— 15 
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as the patent goes, and vve hâve tlie button-head or member of the btit- 
ton described in daim 3 (the one in suit) of the patent. It is as- 
sumed that this dish-shaped core is cyHndrical. The frange, we will 
assume, is at such an angle with the sides proper as to leave a space 
between it and the sides, and so form "a gripping member," and also 
form "an anchoring means" for the plastic covering. I fail to discover 
novelty amounting to invention when we consider the prior art in this 
conibination of éléments. 

Complainant's expert, William Edson, says of the patent and claim 
in suit, as foUows: 

"Q. 4. Please explain the character of the button which is shown in the 
Kempsliall patent in suit, and described in tlio tliird claini tliereof. A. In 
the patent the thing whicli is claimed is called a button, but as described 
in the descriptive part it is in fact what is uow liuown as a snap fastener. 
This consists proi)erly of a button-head whicli is attached to the outer cloth 
or fold by uieans of an eyelet, aud a second part, wliieh consists of a bulbous 
portion indicated by r' in Fig. 4 of tlie drawings of the patent. This part is 
attached to the iuner fold or part to which the outer fold is to be attached 
by the snap fastener as a whole. The parts referred to in the third claim 
consists of a button-head aloue, and relates purely to the two parts that form 
the button-head. Of thèse two parts the essential one is of métal, and is 
referred to as a dish-shaped head, and shown by itself in Fig. 1. The essen- 
tial operating features of this dish-shaped head consist of an inclined member 
a4 (see Fig. 1), which has intégral with itself a part spoken of in the 
second line of the claim as an 'edge.' This edge is bent over upon itself. 
so as to extend rearwardly and inwardly. Kearward, in this case, means 
from the outside or button-hoad proper towards the cloth to which the outer 
fold is to be attached by means of the fastener. In fact, the part a4, called 
the 'edge.' and the part a2. called the 'flange' constitute ilie whole of the oper- 
ative part of what is called the 'dish-shaped head.' and in itself forms a 
metallic lining for the plastic material which constitutes the other part of 
the button-head ; that Is, the plastic material forms a convenient and orna- 
mental part, while the other parts described — that is, the dish-shaped head — 
constitutes a part whose sole funetion is to properly hold the eyelet to the 
button-head. The 'dish-shaped head' is formed as described so that It may 
be firmly molded into and held in the plastic material which forms the orna- 
mental part of the button-head, and in the claim it Is said that the plastic 
material is anchored by this flange — that is, the flange marked in the draw- 
ing a2 — which I understand means that the plastic material is held to the 
dish-shaped head by means of this flange that extends rearwardly and in- 
wardly. The other funetion of this flange, as I understand it, is simply to 
form a fastening for the upper edge of the eyelet, which is used for fasten- 
ing the button-head to the fabric. The button-head of the claim consists 
of two parts only, and is complète and entire in itself. 'J'he essential and 
operative part being made pi-eferably of métal, and having an 'edge' and a 
flange which together form what may be called an anchor, which is securely 
held to the part which forms the second part of the button-head, naniely the 
plastic material, which is molded onto and about the said edge of the fîauge, 
and serves as an omamental finish for the said bntton-head. Thèse two élé- 
ments, namely the dish-shaped head and the plastic material, are the ouly 
éléments referred to and described in the third claim, and they constitute 
the subject-matter of the said third claim." 

And again : 

"There are two distinct éléments referred to in this claim: First a dish- 
shaped head. This dish-shaped head has a flat central portion, which is not 
referred to speciflcally in the claim. The part referred to in tlie ('laim is 
the 'edge,' which is bent over on itself. This edge mnst refer to the parts 
nuirked in Fig. 1, a4, al, a2 ; that is, thèse three divisions of the edge constitute 
the sides, a4, the junctiou or edge proper, a, aud the flange, a2. The edge 
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as used in the claim must refer to thèse three parts, sinee it says tliat It is 
bent over onto itself ; and further on it says: 'And extended to forni a flange 
that extends rearwardly and inwardly, the sides of tlie said dish-shaped head 
and said flunge being arranged in planes that are at an angle to the axis 
of the head.' Thèse planes are indicated by a4 and a2 in the drawing Fig. 
1, and together constitute the first élément of the daim, and form together 
ail that is required for auchoring the plastic or second élément of the daim 
to the li)'st élément. The second élément of this third daim is a corering of 
plastic material molded about the top and sides of the said head, and auchored 
thereto by the ilauge. This claim makes no référence to any other parts except 
those mentioned, namely, the dish-sliaped head and the i)lastic part; tlie 
dish-shaped head serving to niake a firni and durable soeket into which the 
upper edges of the e,yelet may be forced and held, the other élément being prin- 
cipally for ornamental purposes, and for preserving tlie métal from becouiing 
nnsightly. The plastic part aiso makes the button-head considerably larger, 
therefore better than it would be if the dish-shaped part alone were used." 

And again : 

"X-Q. 17. You do not contend there is anything novel in a button-head hav- 
Ing a surface for deflectiug the upper end of tlie tubular part of an eyelet 
and a surface for interlocking with such deflected i)ortions, whereby the fabric 
is elamped between the eyelet and the head, and the head thus secured in 
])lace, and a part corresponding to the résilient stud of the patent in suit 
intended to engage with the eyelet, do youV (Objected to as improper eross- 
examination, since no basis whatever has been made for goiiig into the ques- 
tion of novelty.) A. I do not. X-Q. IS. S<5 far as the structure called for 
by claim 3 of the patent in suit is concerned. it is immaterial what sort of 
an eyelet is used in connection with tlie button-head. This is correct, is it 
not? A. It is, except that the eyelet inust be adaiited to this button-head. 
X-Q. 19. You mean that it must hâve a tubular part intended to be outwardly 
deflected when pressed agaiust a surface snch as a4, so that it will interlock 
with a surface such as a2. Is niy understandhig correct? A. I think It is. 
X-Q. 20. In other words, so far as tliis claim Is concerned. it is immaterial 
exactly what functions the part intended to interlock with tlie head performs, 
so long as said part has a tubular portion intended to be deflected when press- 
ed into the head by one surface of the head, so that it will interlock with 
another surface of the head. Is not this. correct? A. As the claim makes no 
mention or allusion to any eyelet whatever, it is difficult to deflne or limit 
in any manner whatever the shape of the eyelet or its construction. As I 
understand it, it is only essential that the part that serves the funetion of 
an eyelet shall interlock with this button-head when the two are put together. 
X-Q. 21. In other words, the construction or funetion of the part whicli iuter- 
locks with the head gives no vitality to this claim, the saine coverlng solely 
the construction of the head itself; is this not correct? A. I think so." 

In short the claim etnbraces a dish-shaped head of métal, which 
forms a soeket for the button-head, and is the only operative part of 
the device; the covering of plastic material being ornamental mainly, 
but serving also to make the button-head larger and firmer. However. 
the idea of a plastic material, hard after being attached in place, for a 
button-head or button is old, or, if not old, would occur to any one 
skilled in the art. The mode and manner in which the plastic material 
is held to the dish-shaped head or métal soeket is not new or novel. 
The edge of the dish-shaped head "bent over on itself," and "extend- 
ed to form a flange that extends rearwardly and inwardly" — that is, in- 
wardly towards the sides of the dish and rearwardly towards the gar- 
ment — form a flaring or spreading soeket, and when the eyelet of the 
patent, not mentioned in the claim in suit, or any similar eyelet, is 
pushed in, its ends are spread outwardly, and necessarily held against 
any ordinary force applied to separate the parts. This construction 
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îs not new or novel. It would, in my judgment, occur to any mecHanic 
or person skilled in the art. It is plainly suggested in prior inven- 
tions in this art. It is quite true, as said by Judge Coxe in U. S. Fast- 
ener Co. v. Bradley (decided November 7, 1906) 149 Fed. 222, speak- 
ing of a patent for improvements in a socket member of a button-head 
in this art granted April 6, 1897 (Pringle patent No. 680,000, granted 
April 6, 1897) : "Previous to the patent, the art had developed large- 
ly, though not exclusively, in the direction of improvements in the 
stud member." But this condition of the art does not warrant the 
upholding, as disclosing patentable novelty and utility, every device, or 
every form of device, not before used in the art. When a device made 
the subject of a claim is so plainly indicated in the prior art that one 
possessing ordinary skill therein will naturally see it and its contruc- 
tion and utility, we can hardly accredit him with inventive skill if 
he does see it, and pnts it in form for use. 

Entertaining thèse views, I need express no opinion as to the défense 
of anticipation or noninfringement, altbough I do think the défend- 
ants' hutton is more near the prior art than complainant's button-head. 

There will be a decree dismissing the bill of complaint, with costs. 



In re OUTCAULT. 
(Clrwilt Court, S. D. New York. Novemher 15, 1900J 

PATFlTra— CONTEST IN PATENT OFFICE— POWEB OF COUBT TO ISSUE SUBPŒNA: 
UUCES Tecum. 

Rev. st. § 4006 [U. S. Comp. St. IflOl. p. 3390], provlding for the Is- 
Buance by the elerk of any fédéral court of subpœuas for witnesses wlthin 
tlie (listriet for the taking of testimony for use in any contested case pendr 
Ing In the Patent Office, does not aiithorize the Issuance of a subpœna ducea 
tecuni ; nor is such subpœna authoriz.pd In such proceeding by Rev. St. $ 
716 lU. S. Comp. St. 1901, p. 580], which deals only with writs necessary 
for the exercise by the courts of thelr own jurisdiction. 

On Pétition for Order to Punish for Contempt. 

Benno Loewy, for the motion. 
W. A. Megrath, opposed. 

LACOMBE, Circuit Judge. The provisions of section 3906, "Rev. 
St. [U. S. Comp. St. 1901, p. 3390], are broad enough to cover the 
issuance of subpœna in this proceeding, which certainly is "a contested 
case pending in the Patent Office." That section, however, does not 
authorize the issuance of a subpœna duces tecum; nor can any such 
authorization be found in section 716 [U. S. Comp. St. 1901, p. 580], 
which deals only with writs necessary for the exercise of the court's 
own jurisdiction to hear and détermine a controversy before it. The 
décision of Judge Dallas in Ex parte Moses (C. C.) 63 Fed. 346, is 
approved and foUowed. 

The petitioner may take an order holding parties in contempt for 
failure to "appear and testify," and a fine of $50 to the United States 
is imposed in each case. If respondents wish to review. this décision, 
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provision will be made for suspending payment of the fines pending 
appeal. 

The application to punish for failure to produce books and papers 
is denied. 



BOARD OF CO:^rRS OF CRAWFORD COUNTY, OHIO, v. PATTERSON. 

(Circuit Court, N. D. Oliio, E. D. November 9, 1906.) 

No. 6,T3G. 

1. TEUST.s—^MiNarTwa op Funds p,t Trustée— Rio ht op Beneficiaby to Fol- 

Low Peoceeds. 

When a trust fund is mingled with other funds of the trustée, and the 
wholo Is invested in a.ssets wliieli eonie into tte liands of a receiver, a 
trust will be declared in favor of the beneficiary, and a préférence given 
in svich assets. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, §§ 520-525.] 

2. Same. 

The eashier of a national banlc in Ohio, at the time it went into the 
hands of a receiver In insolveney, was a deputy couiity treasurer, and for 
about three months previously lind been eollccting taxes at the banli ; the 
money so colleeted being miugled with the funds of the banli, and the 
amounts credited to an aecount kept in the nanie of the oounty treasurer. 
Neither of such ofHeers had power inider the state law to doposit money 
so oollected or to part with title thereto. Of the fonds of the hank with 
which such taxes were niingled, a portion remained during ail of such 
tune in the bank and came into the hands of the receiver, and the re- 
mainder was used in Its gênerai business, being invested in loans and se- 
curities, a part of which came into the hands of the receiver and were 
oollected by him. Hchl, that t!ie couuty was entitled to recover from the 
receiver, as a trust fund, au aniount of the cash taken possession of by 
him equal to the lowest cash balance romaining in the bank at any time 
during the time the collections were being made, which was presumably a 
part of the trust fund not used, and also the proceeds of ail loans oollected 
by the receiver and made during such time from funds with which the 
taxes collected had been miugled. 

In Equity. 

Finky & Gallinf^er and Ford, Snyder & Tilden, for complainant. 
W. J. Geer, Smitli W. Bennett, Booth, Keating & Peters, and Cush- 
ing & Clarke, for défendant. 

TAYLER, District Judge. On the morning of February 15, 1904, 
the Galion National Bank, of Galion, Crawford county, Ohio, being 
insolvent, closed its doors, and thereupon its assets went into the pos- 
session of a receiver appointed by the Comptroller of the Currency. 
The books of the bank, on the day of its failure, showed a crédit bal- 
ance of $48,289.17 in favor of the treasurer of Crawford county, aris- 
ing from taxes collected by the eashier of the bank, who had been 
appointed a deputy treasurer of the county. The bill in this case prays 
that the amount of money thus collected for the county, and turned into, 
and mingled with, the funds of the bank, and invested in its assets, be 
declared a trust fund, having a lien against the assets of the bank prier 
to the gênerai creditors thereof. 
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In so far as the facts essential to the détermination of the riglits 
of the parties are concerned, thcre is no contest. For many years prior 
to 1904, it had been the custom of the county treasurer of Crawfonl 
county to authorize some officiai of the GaHon National Rank to col- 
lect the taxes charged against citizens of the city of Galion, and of 
Polk township, in whicli Galion is situated. To conveniently carry ont 
the object of this arrangement, the treasurer supplied the officer of the 
bank, thus depiitized to collect the taxes, with forms of receipts issucd 
by the county treasurer, and with a certified copy of the duplicate 
showing the amount of taxes charged against each individual. The 
money received for taxes thus collected was disposed of precisely as 
other funds passing over the counter of the bank were handled ; that 
is to say, the procecds of checks, as well as the currency paid in for 
taxes, were mingled with the funds of the bank, and never afterwards 
were capable of identification. So far as the account kept with the 
treasurer was concerned, it was exactly similar to the accounts which it 
kept with depositors ; that is to say, there was an individual ledgei- 
account, as with a depositor, lieaded "County Treasurer, Tax Account." 
and on thèse sheets were entered the several items — deposits, bal- 
ance, and checks. Ordinarily, the amount thus collected for taxes was 
paid to the county treasurer near the day on which it is the duty of the 
county treasurer to settle with the county auditor — approximately the 
Ist of Mardi and the Ist of September — by cashing drafts made by the 
county auditor on the county treasurer for the benefit of the treasurer 
of the city of Galion, or of the Galion school district, or of the town- 
ship of Polk, and the remainder of the amount, not thus paid out, was 
turned over to the county treasurer in currency ; that sum being usually 
carried to Bucyrus, the county seat, a distance of about 12 miles. 

Some time in 1902, L. W. Blyth, cashier of the Galion National 
Bank, was appointed by the treasurer of Crawford county as deputv 
to collect the taxes for the city of Galion, for the Galion Union school 
district, and for Polk township. For the faithful performance of bis 
duties in this regard, he executed a bond, which was signed, as surc- 
ties, by officers and directors of the bank. Prior to the collection of 
the taxes due in December, 1903, Blyth, as cashier and deputy treasurer, 
had settled with the county treasurer for ail of the taxes previous to 
that time collected ; so that, at the time the bank failed, there was no 
obligation on its part, or of the deputy, to the county treasurer, except 
for the taxes which were collected on account of the taxes diie in 
December, 1903. Thèse collections commenced to be made, as shown 
by the books of the bank, on the 8th of October, on which day $225. 9(; 
was paid. Taxes continued to be paid slowly and in small sums, so 
that, by December Ist, something over $B,000 had been collected. 
During December, payments were much more rapid ; the whole amount 
collected up to December 31st being $}:0,68().?3. Between that time 
and the 2d day of February, the last day on which taxes vi'cre paid in, 
about $7,500 additional was collected. 

When the bank closed its doors, it had in its vaults, in cash, $20, 
274.01. The lowest point to which the cash on hand had fallen subsc 
quent to the time when the bulk of the taxes were collected was $11,- 
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r).")2.25, on February Ist. After February Ist, $45.30 was collecled for 
taxes ; so that hereafter, in dealing -with tlie subject of the lowest 
amount of cash remaining on hand after the collections were made, the 
$15. 3G will be added to the $11,653.25, niaking the lowest amount re- 
niaining on deposit $11,()97.()1. Suitable deniand was made by the com- 
missioners of the coiinty, whosc duty it is to act in that regard, upon 
the receiver of the bank, for the paymcnt of the fnll amount of the 
taxes which the bank liad received, Such other facts as are material 
will be referred to in the course of the opinion. 

1. The first question to be considered is as to the nature of the re- 
lation wdiich arose betvveen the bank and the treasurer of the county 
by reason of the collection of tlie taxes and tlie deposit of tlie mcney to 
the crédit of the treasurer. 

Without referring in détail to the several statutes of Ohio whicli 
bear upon this subject, it is enongh to say that the funds were pub- 
lic funds, and that, neither h}- contract nor estbppel, could they be- 
come possessed of any other cha.racter. The treasurer, under the 
law, had no right to deposit them ; and neither the treasurer nor the 
county commissioners could, by knowledge of the method of deal- 
ing with the fund, or by consenting to the same, change the character 
of the fund or the rights of the county. The cashier of the bank, as 
deputy, was the treasurer of the coimty as to the particular taxes which 
he collected. The fund was, and alwa^-s reniained, a trust fund, and, 
as such, was rightfully subject to the application of every rnle which 
exists in favor of its préservation. 

2. Such being the character of the fund, what are the rights of the 
parties? 

It is contended by the complainant (1) that, under the so-called rule 
of good conduct, and the légal presiunption arising therefrom, so 
much of the funds of the bank as its ofticers permitted to remain in 
its vaults after the taxes were paid in niust be recognized as the funds 
of the county, and that therefore the lowest amount on deposit after 
the funds had accumulated must be decrecd to belcng to the trust; (8) 
that, as to the residue of the fund, it swelled, pro tanto, the assets of 
the bank, and therefore impressed upon the remaining assets of the 
bank a trust; (3) that, as the bank, cluring the period in which the 
deposits were made, invested the mingled mass in varions bills, notes, 
and other securities, the residue of the fund, after allowance for the 
amount that remained on deposit, must be chargcd against the proceeds 
of the loans made from the funds of which the public funds formed a 
part. 

The gênerai rules of law applicable to cases of this character may be 
said to be definitel)- established in this country. Much difficulty is 
encountered in the application of the facts of any particular case to 
thèse rules, but I think that an analysis of the conditions hère will 
résolve any diffiiculties which présent themselves. 

The rule, as laid down by Mr. Justice Bradley, in the case of Freîing- 
huysen v. Nugent (C. C.) 3G Fed. î.'ïiJ, is as follows: 

'"Fornun'ly, tlie équitable ri^rlit of foUowiniJr misMpplieO iiioiioy or other proii- 
erty into tlie haiids of parties reeeiving it deiseuded Uijon tlie ability of ideu- 
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tlfylng It; the equity attachlng only to the very property misapplied. This 
right was first extended to the proeeeds of the property, namely, to that 
whieh was procured in place of it, by exchange, purchase, or sale ; but, if it 
beeame confused with other property of the same kinU, so as not to be distin- 
guishable, without auy fault on the part of the possessor, the equity was lost 
Finally, however. it lias been held as the botter doctrine that confusion does 
not destroy the equity entirely, but couverts it into a charge upon the en tire 
mass, giviug to the party injured by the unlawful diversion a priority of right 
over the other creditors of the possessor." 

This doctrine is also declared by the Suprême Court of the United 
States, in the case of Bank v. Life Insurance Company, 104 U. S. 54, 
26 L. Ed. 693, as follows : 

"That, so long as trust property can be traeed and followed into other 
property into which it bas been converted, the latter remaius subject to the 
trust ; and that, if a nian mixes trust funds with liis own, the whole will be 
treated as the trust property, except so far as ho niay be able to distinguisli 
what is his own — are establislied doctrines of equity in every case of a trust 
relation, and to moneys deposited in a banlv aeeount and the debt thereby cre- 
ated, as well as to every other description of proi)erty." 

The rule declared in Frelinghuysen v. Nugent, supra, is quoted with 
approval by Mr. Chief Justice FuUer, in the case of Peters v. Bain, 133 
U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696. In that case, the court held: 

"The individual partners in a private b,ank were also directors in a national 
bank, and, by reason of tlieir position, becanie possessed of a large part of 
the nieans of the national bank whieh they used in their own business. They 
assigned ail their property to trustées for the beneflt of their creditors. The 
national bank also suspend ed, and went into tlie hands of a receiver. Jleld, 
that the receiver was entitled to the surrender of such of the property as 
had been actually purchased with the moneys of the bank as he inight elect; 
but that purchases made and paid for out of the gênerai mass could not be 
claimed by the receiver, unless it could be shown that moneys of the bank h\ 
ths gênerai tund at the time of the purchase were appropriated for that pur- 
pose." 

This rule is amplified, also, to the effect that, if the trustée has min- 
gled a trust property with his own, he will be deemed to hâve used his 
own rather than the trust property, and so to leave the remainder nnder 
the trust; and that is sufficient identification for the owner. And so, 
as stated in another form, when a trustée wrongfully commingles trust 
money with his own, and makes payments from the common fund, it 
will be presumed that he paid eut his own monev, and not the trust 
monev. Standard Oil Co. v. Hawkins, 74 Fed' 395, 20 C. C. A. 
468, 33 L. R. A. 739 ; State v. Bank, 54 Neb. 725, 75 N. W. 28. 

We discover, therefore, that, in the first place, identification of a trust 
fund is complète, where moneys are found in the hands of the trustée 
who has mingled his own funds with the trust fund, and that the re- 
maining fund, if not in excess of the trust fund, will be deemed to be 
that portion of the trust fund which the trustée has not touched, because 
belonging to the trust; and, in the second place, that, if the trust fund 
has been mingled with the body of the trustee's estate, and the trust 
fund, or any part of it, has been converted into other spécifie forms 
of property which can be discovered and followed, and which passed 
into the hands of the assignée, receiver, or trustée, that property will 
be turned over to the beneficiary of the trust, or, if the trust fund lias 
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been mingled with the funds of the trustée, and has been invested, 
along with trust funds, in assets which hâve corne into the hands of 
the receiver or assignée, then the trust fund is made a charge against 
the entire niass of the assets in the acquisition of which the trust fund, 
together with the other property of the trustée, was used. 

Bearing constantly in mind the nature of the fund, and the fact that 
it could not, by any agreement or otherwise, become a "deposit" in 
the sensé in which that term is used in banking, and that the relation 
of debtor and creditor could not exist, we ninst ditïerentiate this case 
frora those in which the parties to the transaction were a bank on the 
one hand, and, on the other hand, an individual who, whether right- 
fully so doing or not, yet had the power to contract with the bank and 
make deposits with it, we find light thrown upon our inquiry by the 
language of Mr. Justice Miller, in the case of Marine Bank v. Fulton 
Bank, 2 Wall. 252, 17 L. Ed. 785, and quoted by Mr. Justice Brewer, 
in Commercial Bank of Pennsvlvania v. Armstrong, 148 U. S. 50, 59, 
13 Sup. Ct. 533, 535, 37 L. Ed. 303: 

"Al! deposits made with banJîers ma.v be divided into two clnsses, nîiinely, 
thoso in whieli the bar.lv becomes bnilee ot the deiio;siior, the title to the thing 
deposited remiiining with the hitter : and that other kind of deposit of money 
pecnliar to hanking business, in whieh the depositor. for his own eonvenience, 
parts with the title to his moncy. and loans it to the banker. And the latter, 
in considération of the loan of tUe jitoney and the riîrht to use it for his own 
profit, agrées to refund the same nmoinit, or any part thcreof, on demand. 
Tho case before us is not of the former class. It must be of the latter." 

In this case, the depositor, if we may call him stich, did not part with 
the title to his money. He could not part with it. The law forbade 
it. The case therefore falls within the first class referred to by Mr. 
Justice Miller, namely, into that class in which the b^nk becomes 
bailee of the depositor; the title to the thing deposited remaining with 
the latter. 

Among other cases upon which the défendant secms to rely very 
largely, as far as fédéral authorities are concerned, is the case of Spo- 
kane Countv v. Clark (C. C.) 61 Fed. 538, decided in the Circuit Court 
for the Eastern District of Washington, in 1894, by Judge Hanford. and 
on the same case, decided by the Circuit Court of Appeals, 68 Fed. 
979, 16 C. C. A. 81, in which the judgment of the lower court was af- 
firmed. The lower court passed upon a demurrer to the bill, which 
secms to hâve been predicated upon the allégations of a deposit by the 
treasurer in the First National Bank of Spokane of certain sums of 
money, of which ail but about $11,000 had been repaid ; that the bank 
became insolvent, and Vv'ent into the hands of a receiver; that the re- 
ceiver, since his appointment, had reccived of the assets of the bank 
sutticicnt money and funds wherewith to pay and satisfy the balance 
so deposited by the county treasurer. Of course a demurrer to such 
a bill v/ould bave to be stistaincd, and the holding of the court, both 
originally and on appeal, is in no way inconsistent with the contention 
of the complainant hère. There was no allégation in the bill, either (1) 
that the bank had on hand, at the time it went into the hands of the 
receiver, any cash: or (2) that the money deposited by the treasurer 
had, either separately or in conjunction with the other funds of the 
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bank, been iised to purchase any securities or acqnire an\' other prop- 
erty which went iiito the hands of the receiver. If we should climinate 
those two propositions from the case that is now before us, there would 
be nothing of it. They are the two facts which do appear, and upon 
which stress is laid. And the court distinctly déclares the law as 
just stated, in the case in the Circuit Court, on page 539 of 61 Fed. : 

"Monoy held by a bank as trustée is not part of Us assois, nor lejcally sub- 
jeft to tlie elaims ol' its cveditors. If the niouoy had beca kejrt intact as a 
spécial ileposit, or if il was ])ossible to provo tbat any of the çomiilainant's 
money, or any sec-uritics or ])roperty ncqnired l>y tlie bank by inrestmcnt of 
inoney with «-hicli it hïid been mingled, «une into tlie receiver's hiinds, ac- 
oordiug to the pi-inoiples of eqnity now lirnily establislied, the right of the 
compliiinant to the relief prayed for would be clear; but there is no uverment 
in the bill of oon)])laint tbat tlie nioney de])osited can lie traced, nor thaï tlie 
estate whieli bas conu> into the receiver's hands inciudes securities or jn-operty 
of the bank acipiired since receiving said deposit. It does not appear tlijit 
any of said niou(>y w;is investerl, nor that it was not ail paid out to otlier 
dopositors or ereditors before the bank closed its doors." 

And again, on page 540, after referring to the case of National Bank 
V. Insurance Co., 101 U. S. 5-1, SG L. Éd. GD.'î, Judgc Hanford says ; 

"The eomplainaut bas failed to briuK tbe case at iiar withiu rnle estalilished 
by the Suprême t'ourt in tbe above-mentioned décision, by not alle^'ing that 
any of llie money deposited by tlie treasurer can be traced to the custody of 
the receiver and idpntified, or that any of said nioney bas been mingle<l witli 
tbe property which bas corne into bis hands.'' 

So that, so far as the décision of the lower court in that case is 
concerned, it statcs the law not inconsistently with the claim made by 
the complainants in this case. And this view is emphasized when we 
examine the opinion of the Circuit Court of Appcals in the same case. 
68 Fed. i)7!), l(i C. C. A. 81. On page !)S0 of C8 Vcd., page 83 of 
16 C. C. A., the opinion sa}s: 

"It is not allefred in the bill th.nt any of tbe money of the complainant. 
f)'; âry assets or jn-operty tliereby procnred. bas coine into the hands of 
the receiver. It is true it is averred that the baiilv still retains .i;i],.'i55.r>S 
of the eoniplainanfs money, but it is tiot said that any portion of the same 
was in the iiossession .-.rf tlie bank when it closed its doors. We interi)ret 
the averments of the bill to inenn — .as in facr 't was conceded upon the 
argrunient — that the moirey which tbe receiver liolds is not that which was 
turned over to him, as sucli. when the bank closed, but that it is the proceeds 
of collections made by him since that date. If it liad been alleged in the bill 
that, at the finie of its failnre. the bank held a snni of nioney equal to, or 
iess than, the aniount hère sned for, the court niielit lawfully presnme that sum 
to be of the public fnnds of S]K)kane connty, since it will be presumed' that 
trust funds bave not been wrongfully misaitpropriatcd or criminaily used by 
the o'^ieers of the bank." 

The court goes on to discuss the gênerai rnle, as first amplified 
in Knatchbull v. Hallctt, and lays down the rulc in the following lan- 
guage : 

"The newer and niorn etiuitalilo doctrine permits him to recover it (that Is, 
the trust property) from any <>no not an innocent imrciiaser, and in any shape 
into which it nia.v bave been transmuted, provided lie can establish the fact 
that it is bis projierty. or tlie proceeds of bis iirojierty. or that bis property bas 
xone into it, and remains in a mass from which it cannot be distinguished.'' 
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The only proposition décidée! by the court in this Spokane County 
Case is that stated on page 982 of 68 Fed., on page 84 of 16 C. C. A., 
as foUows : 

"^^'e are miable to assent to tlie proposition tliat, lif-canso a trvist txmd bas 
beeu iised by the iusolveut in tbe course at liis bir-iiness, tlie gênerai ereititors 
of tlie estate are by tliat amoinit beueiited, aiul tliat tiieref(jri> e(]uital)le con- 
slilerati(jnK require that the owiier of tiie trust fund be paid out of tlie estate 
to tlieir postitoiienient or exclusion." 

It is true that some of the courts hâve gone to that exlent; but 
this case has not been tried upon any such theory, or upon any such 
claim. But we are not confined to an exaiuination of the Spokane 
County Case, just cited, to learn what was the view of the Circuit 
Court of Appeals of the Nintli Circuit. On the very day that it de- 
cided Spokane County v. Bank, it also decided City of Spokane v. 
Bank, 68 Fed. 982, 16 C. C. A. 85. This case grew out of the same 
failure, and was against the same bank. The lower court had sus- 
tained a demurrer to the bih, and this décision the Court of Appeals 
reversed. The court says, in its opinion, that the bill in the Spokane 
City Case difïers from the Spokane County Case in one itnportant 
particular : 

"It eontains tbe avernient tbat the city troasurer had deposited with the 
First National Bank of Spokane luoneys of the city knowu by the offieers of 
the bank to be suob, and that said otlieers falled to keep said raoneys separate 
and di.stinct froui other funds, but wronsjfuUy mixed and commingled the 
same \vitb the nioiiey of the bank, and tliat it has used tbe same in paylng its 
employés, patrons, clients, and depositors, 'and in the purchase by said de- 
fendant, First National Bank, of projierty, notes, bills, aud securities now con- 
stituting and forining the assets of said défendant, First National Bank, In 
tbe possession of the receiver heroinafter nientioned.' ïbereafter foUows the 
allégation that tbe receiver bas, since bis ai:)]X)intnient, coilected of the assets 
of said bank a sum equal to the amonnt still due tbe city. ^ye construe thèse 
averments of the bill to distinctly allège that the assets that came info the 
liands of tbe receiver wcre purcliased by tlie bank witb tbe city's money. In 
tlie Hght of the autborities cited iu tbe foregoiug décision [Spokane County 
Case], aud of the conclusions tbere reached, we are of the opinion that tbe de- 
murrer to this bill sliould bave lieen overruled." 

If the facts in that case were identical with the facts in this case, 
the bill of complaint could hâve been fratned in the same language. 

Much stress is laid on the case of Beard v. Independent District of 
Pella City, 88 Fed. 375, 31 C. C. A. 5f;2, decided by the Circuit Court 
of Appeals for the Eighth Circuit. An examination of that case shows 
that it is entirely in harmony with the case last above cited, and with 
the conclusion arrived at in this case. A very full discussion of the 
law is presented by Judge Shiras, who sat with Judges Sanborn and 
Thayer. and the court arrives at the conclusion that no trust can be 
declared, because no money was ever deposited in the bank whereby 
the assets of the bank were increased. The case of San Diego County 
V. California National Bank (C. C.) 52 Fed. 59, undoubtedly weiit 
much further than the Circuit Court in Washington ; but both cases 
are authoriùes supporting the contention of the complainants hère. 

In re Mulligan (D. C.) 116 Fed. 715, is an interesting case, in which 
Judge Lowell discusses the gênerai subject of impressing assets with a 
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trust, and, în the main, taking the view ag^ainst libéral allowances in 
that respect. Referring to the rule that drafts made against an ac- 
count in a bank are snpposed to be paid ont of the trustce's own funds, 
leaving the trust fund in the residuum, he says that tlie rule is also 
extended to cases in which the bank itself was the defaulting- trustée. 
The cestui has sometimes been allowed a charge prier to that of the 
gênerai creditors upon the gênerai cash assets of the defaulting bank, 
or upon the minimum value of thèse assets since the date of the trust 
deposit. If, since that date, the cash assets hâve at any time fallen 
below the amount of the trust deposit, it has been held that the trust 
fund has been dissipated to that extent. A number of cases are cited 
on page 718. On page 721, in passing upon another phase of the same 
case, he says that the mingling of another undcfined trust with other 
trust funds so complicates the situation as to make it impossible to 
apply the principle last referred to, and therefore ail the funds go into 
the gênerai estate. 

So that, when we narrowly examine the cases, there would seem to 
be no real conflict, at least among the fédéral courts, upon the prop- 
osition that, when a trust fund is mingled with other funds of the 
trustée so as to form an indistinguishable mass, and the whole mass 
invested in assets which corne into the hands of a receiver, a trust will 
be declared in favor of the beneficiary, and a préférence given, to the 
extent that the trust fund has been, along with other funds, invested 
in such assets. 

Now, in this case, we find a trust fund aggregating $18, 289. 17 pass- 
ing into the possession of the bank. Of this, $11,697.61, of cash which 
remained in the vault of the bank, may be said to be the residue Icft 
of the fund, under the rule of law hereinbefore quoted. As to the 
residue, $3G,591.o6 was used by the bank in the course of its business. 
By the course of its business, I mean the usual course of a bank's 
business. There is no claim made tliat the books of the bank do not 
correctly state the business that was donc by it, or that any of its money 
v/as diverted to improper uses, except as an improper use can be found 
in the loaning of money to customers who were known to be insolv- 
ent by the bank officiais at the time the loans were made. 

The period of the réception of the deposits covers but little more than 
three months. The deposits were made bctween October and Fr;bru- 
ary, and the $36,591.56 must therefore bave been used in the ordinary 
course of business, either in payment of obligations of the bank due 
in the ordinary course, or in the loan of money or purchase of paper 
or other securities in the ordinary course of business. It therefore fol- 
lows that, if a portion of this fund was used to pay off debts of the 
bank, the creditors of the bank are benefited, pro tanto ; but it does not 
appear that any of thèse funds were used to pay off deb\s of the bank. 
as that expression is commonly used, for the condition of the bank did 
not change, from time to time, from the beginning of thèse deposits 
of the county funds until the bank closed. There was no suspicion of 
its insolvency, and it continued to receive deposits, from time to time, 
in the usual manner. The daily transactions of the bank were of the 
same gênerai charactcr over the entire period. The cash balance on 
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the first day of the deposits was over $24,000, and on the day it closed 
something over $20,000. During the period in controversy, the trans- 
actions of the bank aggregated over $8,000,000, but the différence be- 
tvveen the crédit and débit transactions was only $4,35G.20. So that, 
considered as a séries of business transactions, it cannot be said tliat 
the trust fund was used to pay off debts. If this be true, we are re- 
lieved from a considération of the question as to whether or not, in 
the case of a trust of this character, where the fund was used prier 
to the disclosure of insolvency for the paying of debts of the concern, 
the creditors will be heard to oppose the déclaration of the trust as 
against the proposition that the fund coming into the hands of the as- 
signée or receiver has been increased, pro tanto, and the debts de- 
creased in like amount, by reason of the use of the trust fund. 

I think it is fair to say. as a business transaction, that ail of this 
fund, aside from the Sll.697.61, was used for the purchase of com- 
mercial paper and other securities of the same kind. Now, if the paper 
bought with this and other funds which the bank had at its disposai ail 
proved to be worthless, no charge could be made against the assets 
in the hands of the receiver on account of this trust, because, as we are 
following the trust fund into property which it, with other funds, pur- 
chased, we must suffer the conséquences if it turns out that the pur- 
chased property is valueless. That, to a certain extent, is true in this 
case. During the period in controversy— that is to say, between Oc- 
tober 9, 1903, and Febrnary 1, 1904— the bank acquired commercial 
paper aggregating $142.008.20. A large part of this paper was worth- 
less, and, as to a part of it, the funds of the countv were not invested 
in it. The whole amount collected on account of the moneys loaned 
during the period while the trust fund existed was $12,825.84. Of this 
amount, $1,911.76 was collected from loans made between October 8th 
and November Ist, while during that period only $674.63 was collected 
on account of taxes ; so that we must, of necessity, exclude from the 
total amount received during the period in controversv the sum of 
Si, 237. 13, being the amount collected on account of loans into which 
the trust fund could not hâve gone. The amount, therefore, collec*-ed by 
the receiver on account of loans made out of funds with which the trust 
fund was mingled, is $11.588.71. 

Complainant also asserts a claim against the balances on deposit witfi 
the varions depository banks of the Galion Bank. I cannot certair.ly 
trace any part of the trust fund into thèse depositories. Deposits in 
thèse banks were made from time to time ; but thèse were ail open 
accounts, fluctuating from day to day according to the demands for 
exchange, and affected almost always by the indebtedness of the Galion 
Bank to the varions depositories, and by the amount of rediscounted 
paper which it handled through them. 

It follows, therefore, from this view of the law, that the com- 
plainant is entitled to assert, as against the receiver, the right to a 
repayment of the sum of $23.286.32. being the portion of the trust fund 
which can be traced into the hands of the receiver, viz., $11,697.61 
cash remaining in the bank, and 8;11,5SS.71, being the amount co'lected 
by the receiver from loans which were made out of funds of which 
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the trust formed a part; and the residue of the trust fund, to wit, 
$25,002.85, will be charged against and satisfied, if so much is realized, 
out of such further collections as the receiver may make on account of 
thèse loans. 

A decree may be entered accordingly. 



THE WYOMISSIKG. 

(District Court, E. D. New ïork. August 3, 190G.) 

Collision— Tow and Anciioksd Drbdge— Unneoessakily Obstbuoting Chan- 

NEL. 

A tug, with a tow of 23 boats in tiers, the wliole 3,000 feet loug aud 100 
feet wide, with helping tugs on the sides, passing through the Arthur Kill 
in the night, held net in fault for a collision between one of the rear boats 
in the tow and a dredge engaged In dredging the channel, which had been 
breasted off toward the Staten Island shore for the night, a distance of 
about 50 feet from the side of the dredged channel ; It appearing that it 
could hâve safely moved 00 feet further toward the shore, and therefore 
needlessly obstrueted the passage of vessels and left insufllcient room for 
such a tow to pass, in view of tlie reverse tide in the Kill. 

In Admiralt3^ Suit for collision. 

Carpenter, Park & Symmers, for libelant. 
Armstrong & Brown, for claimant. 

THOMAS, District Judge. This action involves a collision, be- 
tween 4 and 5 o'clock on the morning of November lOth, of a tow in 
charge of the tug Wyomissing and the starboard side of libelant's 
dredge No. 7, lying westerly of the Elizabethport Ferry, in the Arthur 
Kill. There were two helping tugs on the starboard side of the tow. 
The dredge had on November 9th been working in the most southerly 
eut. No. 1, and finished at about 6 p. m., when it was breasted off to- 
wards Staten Island. 

Ittman, the United States inspector, could only say that it moved, 
but did not give the distance. It moved itself, without the usual aid 
of the tug General Newton. Moriarity, the captain of a tug, was near 
dredge No. 2, 1,000 feet away, and saw it moved, and saw it the next 
morning. He stated that it "went in 50 or 100 or 75 feet," and that it 
was within about 75 feet from the bank, and that there was no scow 
alongside of it. He aiso says that a tow going east would hâve 450 feet 
from the dock, and that there was from 350 to 400 feet of water be- 
tween the bar on the north shore and the dredge. The actual dis- 
tances are stated below. 

Clancy, the master of the tug Bouker, states that he was at the 
dredge at 7 :30 p. m., and that it was 75 feet off the Staten Island shore, 
and that it had moved from 25 to 50 feet out of the eut, and could not 
hâve gone farther to the southward ; that it would take 10 minutes to 
take up the spuds ; and that with the Bouker he could tow it 3 miles per 
hour against the tide. Taylor, the président of the libelant, saw the 
dredge November 9th at about 7 o'clock p. m. He states that it was 
then some 200 feet west of the ferry and 80 feet off shore; that the 
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•dredge drew from 9 to 10 feet ; that it had no scow ; and tliat it was 
not possible to get the dredge farther towards the Staten Island shore, 
as there was not more than 10 feet of water south of where the dredge 
lay. 

Savage, who was the master of a local tug. stated that a strong tug 
îike the Bouker could tow the dredge, but that a small tug like the 
General Newton could not tow it to the northerly shore ; that scow s of 
the Taylor Dredging Company and dredges tie up at the pipe dock on 
the northerly side ; and that the Bouker could shift it to that place about 
as quickly as he could breast it off. But Taylor, président of the libel- 
ant Company, stated that he was not allowed to use this dock. It ap- 
pears from the évidence of this witness, as well as others, that at the 
point where the dredge lay, the flood tide towards the Staten Island 
shore, a bar ran out from the northerly shore about 200 feet. Savage 
States that it was a hard place to get by, in which he is confirmed by 
the claimant's évidence and disputed by libelant's évidence. That 
•question is discussed later. 

Carolsen, vi'ho was on dredge No. 7, stated that it moved about 50 
feet towards the Staten Island shore, and 70 or 80 feet therefrom: 
that if it had gone farther it woukl hâve gone aground; that he pulled 
the spuds up flush with the bottom. Lee, the cook of the dredge, stat- 
ed that the dredge was 200 feet west of the Staten Island Ferry ; that 
the dredge was breasted off 50 to 75 feet from the eut, and was from 
60 to 70 feet away from the shore. Peterson, deckhand on dredge No. 
7, stated that he helped breast in the dredge ; that it went towards the 
shore ; that the spuds were taken up, the dredge warped over, and the 
spuds dropped again. Peterson did not know much about distances, 
nor did Neilson, who was on the dredge, and stated that it moved 70 
or 80 feet, and was 80 to 100 feet from the shore. Thompson, on the 
dredge, stated that it breasted over from 50 to 60 feet from where it 
left off work and was 80 feet from shore. 

Scott, captain of the Wyomissing, not on duty at the time of the col- 
lision, said that going westerly at 7 :30 the evening before lie passed be- 
tween the dredge and Staten Island; that it had a scow on its port 
side; that there was loO feet of clear water south of it ; that the Wyo- 
missing dravvs 13 feet G inches; that he stopped and asked some one 
■on the dredge, if he was gc' ^ to move but received no answer. He 
stated that to pass the dredge safely he needed 25 to 30 feet more room 
tlian he had, and that in ordinary navigation at low water he came with 
his tug within 50 feet of the meadows ; that if the dredge were not 
there he could keep within 50 feet of the meadows with his tow com- 
ing up ; that he had seen Taylor's dredges at the pipe dock. 

Scheid, the pilot in charge of the Wyomissing at the time of the col- 
lision, stated that his tug had the hawser, while there were two tugs 
on the starboard side of the tow. He confirmed the évidence of Scott 
as to passing the dredge going down at 7 :30 on the previous night. 
He stated that the Wvomissing, at the time of the collision, passed 150 
feet off the dredge, the first tier of boats passed about 20 to 30 feet. 
the second tier 18 feet, the third tier 8 feet. and the fourdi tier 6 feet ; 
;tliat the fifth tier collided ; that the tug Ashbourne was shoving on the 
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starboard side of the third tier, and that the Pencoyd had backed away 
from the tow at the time of the collision. 

Powers, the pilot of the helping tug" Ashbourne, stated that he went 
down light between noon and 5 p. m. of the nig-ht before; that the 
dredge was in the middle of the channel ; that when he came back he 
went alongside of the fourth tier; that the fifth tier passed the dredge 
15 to 20 feet, and that the Ashbourne, did not clear over 4 or 5 feet ; 
that the Pencoyd dropped ofï to avoid the dredge. It appears that 
tliere were six tiers of boats, four boats in five tiers, and three boats 
in the last tier. This witness states that 300 feet of clear water was 
needed to take the tow past the dredge. 

Halpin, pilot of the Transit, stated that he passed the dredge going 
down at 1 or 2 o'clock a. m. ; that the dredge had a scow on its port 
side. He stated that he had been within 25 feet of the Meadows with a 
tow drawing 11 >^ feet at half tide ; that at low tide there was 2>^ feet 
less water than at half tide ; that the dredge was 200 feet ofï the Staten 
Island shore, and the scow on its port side 150 feet oiï such shore; that 
the dredge on its starboard side was from the New Jersey shore 390 
or 400 feet, "something like that." "Q. So that there was 400 feet, or 
how many feet, to navigate in there between the Jersey shore land the 
side of the dredge ? A. No, sir ; we had Elizabethport bar to contend 
with. We didn't bave that much clear water. We couldn't go over 
that bar." 

O'TooIe, captain of the Pencoyd, testified that he was pushing on the 
fifth tier, but necessarily backed away when within 25 feet of the dip- 
per of the dredge; that the dredge was lying 150 or 175, maybe 200, 
feet off the Staten Island shore, which would leave 200 feet between it 
and the New Jersey shore. 

There is the usual conflict. The libclant insists that the dredge with- 
out a scow was as far to the Staten Island shore as possible, while the 
claimant déclares that the dredge and its scow were near the middle 
of the channel and had not moved from 7 :30 o'clock of the evening 
previous. The blue print, "Exhibit No. 1," offered by the libelant 
shows that the new channel, opposite the point where the dredge lay 
at the time of the collision, was 300 feet wide, the distance to the dock 
Une on the New Jersey shore 100 feet, the distance from the south line 
of the eut to the shoal line on the Staten Island shore about 150 feet, 
the greatest width of the bar on the New Jersey shore from the north 
side of the new channel as projected was 100 feet, and the distance from 
such point of the bar to the shoal line on the Staten Island side about 
300 feet, and the distance from the point where the starboard side of 
the dredge lay, which is found to be 50 feet outside the southerly 
line of the channel, westwardly and parallel to such line, to a point 
opposite the point of the bar, was 325 feet, and the distance between 
such last point and the nearest part of the shoal was about 250 feet. 

The évidence is vague as to the dimensions of the dredge, but there 
is some suggestion that it was 42 feet wide and 75 feet long. Whether 
that includes the overhang of the bucket does not appear, The tow 
was about 1,000 feet long, and, except the last tier, probably 100 feet 
wide, and the helping tugs were to the starboard, occupying additional 
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space. Therefore the problem was to take, on a strong flood tide set- 
ting towards Staten Island from Elizabethport river, a tow 1,000 feet 
long and 100 feet wide with helping tugs on the outside thereof, 
through a pièce of water 300 feet wide at its westerly end, 450 feet 
wide on tlie easterly end, wliere the dredge laj-, with a distance of 325 
feet between such easterly and westerly ends, with the considération 
that the tow must be kept off a dredge of the size named, and yet not 
be carried onto the projecting bar or New Jersey docks, whcre boats 
customarily are lying. It is true that at the point where the dredge 
was lying there was 450 feet on its starboard side, but 325 feet west- 
erly this space was reduced to 300 feet between shoal points. That 
was a contracted space through which the tow must pass to utilize the 
ampler space north of the dredge. After the tow passed Elizabcthjjort 
river the tide set right towards the dredge, and after the tug passed 
the dredge easterly about 1,000 feet to Dooley's Point the tide set to- 
wards the New Jersey shore, against which the towing tug must guard, 
lest it be driven upon the docks or whatever might be lying there. 

This reversing tide was a matter to be taken into account. The navi- 
gator had the point of the shoal on his port side, and 335 feet easterly 
on his starboard side the dredge, so that an oblique line between such 
obstructions shows about 400 feet, not counting the length of the 
dredge. 

The dredge moved out from the new eut not more than 50 feet. 
Some of the libelant's witnesses make the cstimate less. But the map 
shows that there was room to move out 150 feet before reaching shoal 
water. The dredge was 42 fcct in width. It moved towards shore 50 
feet. That left 150 — 92, or 58 feet of water before reaching the shoal 
that the dredge did not utilize. Hence it unnecessarily red.uced the 
passage by that distance. Taking into considération the difficulties of 
the situation and the unnecessary obstruction of the dredge, the libelant 
does not fulfiU the burden of proving that the collision was caused by 
any fault of the tug, or that the tug ncgligently contributed to the 
injury. The dredge had daylight and ample time to move out of the 
way. The tug had night, adverse tides. and uncertainty to confuse, 
and obstructions on either side to avoid; and it is dcemed unjust to 
condemn her. 

The libel will be dismissed. 



THE WÏOMISSIXa. 
(District Court, E. D. New Yorlc. July .31, tOOG.) 

Collision— Tow and Anciiored Drkdge. 

A dredge, engaged in governmciit work in drodging a new cliannel in tlie 
Artliur Kili, at tlie closo of woflc in tlie afteniooa was lireasted off to- 
ward tlie Staten Island shore. During tlie night a collision occurred be- 
tween the dredge and one of the starboard scows in a tow of 22 arranged 
in tiers of 4 boats each, excej)t the Inst tier. A prépondérance of the 
évidence showed that the dredge was tOO feet or more south of the south 
line of the new chaiinel and as near the sliore as she conld safely get, 
aud that tlie tow had an available space of 500 feet in which pass. Held, 

149 F.— -16 
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that the collision must be attributed solely to the fault of the tug In falllng 
to keep the tow at a safe distance. 

In Admiralty. Suit for collision. 
Carpenter, Park & Symmers, for libelant 
Armstrong & Brown, for claimant. 

THOMAS, District Judge. On October 25th the libelant's dredge 
No. 2, pursuant to a contract with the United States, was dredging 
a new channel, 300 feet wide, in the Arthur Kill. Work was stopped 
about half past 5 o'clock p. m., and the dredge was breasted oiï by the 
steam tug Newton towards the Staten Island shore. Between 4 and 
5 o'clock in the morning of October 26th, the steam tug Wyomissing, 
aided by the tug Transit on her starboard side, was towing, on a haw- 
ser which was 50 fathoms in length, 23 loaded canal boats and barges, 
arranged 4 in a tier, save the last tier, where there were 2. The for- 
ward tier contained 4 scows, each about .30 feet wide. On the star- 
board side of the tow was Pencoyd, a helping tug. The starboard boat 
in the second tier came in collision with the starboard corner of the 
dredge, which was headed westerly. The claimant's évidence tends 
to show that the dredge was in the middle of the channel, although 
some of its witnesses state that it was somewhat nearer the southerly 
side thereof ; that a schooner, 30 feet in width, was lying at the docks 
on the north side of the Kill, on which the flood tide set, so that there 
was not sufficient room to pass the dredge; and that, as the point it- 
self is on that tide one of the most difficult for navigation, the tugs 
were not in fault for the collision. 

There are two essential questions of fact: How much room did the 
tow hâve? Could the dredge hâve given her more room? The par- 
ties differ as to what point opposite the Staten Island shore the dredge 
was at the time of the collision and as to her relation to the center 
of the new channel. 

The claimant's évidence tends to show that the dredge was in the 
new channel, and opposite Dooley's Point, at the point marked "X," 
through which Capt. Scheid of the Wyomissing and others afterwards 
made soundings every 15 feet, whereby he discovered, as he testified, 
that the water showed a depth of "21 feet up to about 150 feet from 
the Staten Island shore; * * * from 16 to 14 feet to within about 
75 of the shore." Thereupon, as he testified, the water gradually 
shoaled up until he found 12 feet of water within 25 feet of the shore. 

The évidence for the libelant, given by Vollum, the government in- 
spcctor on dredge No. S, shows that the dredge had been working on 
the fourth eut on the south side of the central Une of the new chan- 
nel, that each eut was 25 feet wide, and that she was breasted off to the 
point marked "X" (opposite which he placed his initiais, "P. E. V."). 
Vollum knew approximately where the dredge was before and after 
she was breasted off, as he had the officiai map showing the workings. 
He was an intelligent and apparently a fair witness. He places the 
dredge at the time of the collision farther to the eastward than the 
place indicated by the claimant's witnesses, and within 150 feet of the 
Staten Island shore. He states that she was 100 or 125 feet south 
of the south line of the new channel, and that she was carried so far 
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to tlie southward that her port side same against a bank, so that she 
listed. Johnsen, the captain of the dredge, estimâtes that she was 
breasted off 50 feet south of the new channel and unti! she was 150 
feet from the Staten Island shore, and he also describes her hst from 
striking the bank, although he seemed to think that the Hsting was 
caused by the spuds striking the bank. The spuds were four great 
timbers, one in each corner of the dredge. The forward spuds weigh- 
ed about 20 tons each, and the after spuds about 8 to 10 tons each. 
Thèse spuds were used to hold the dredge in position. Theyi'couki 
hâve been drawn up by sonie labor, and the draft thereby reduced to 
7}i feet; but in that case other means of anchoring woukl hâve been 
required, and, moreover, this would bave allowed the bottom of the 
dredge to ground, if, perchance, sufifîcient shallow water was met, 
which would hâve exposed the machinery of the dredge to injury. It 
is thought that the libelant was not required to draw up the spuds. 

This évidence that the dredge was breasted ofï is supported by Tay- 
lor, the owner of the dredge, who places the distance from the Staten 
Island shore at 125 feet; by Moriarity, the captain of the attending 
tug General Newton, who states that he by means of his tug breasted 
the dredge to a point about 125 feet distant from the Staten Island 
shore, when the scow on the port side of the dredge grounded, with 8 
to 12 feet of water on her port side ; by Ittman, the United States in- 
spector of dredge No. 7, which was lying about 800 feet to the east- 
ward of dredge No. 2, who states that the port side of the scow was 
about 125 feet from the Staten Island shore and the starboard side of 
the dredge 200 feet therefrom. Thèse witnesses saw the location by 
daylight, while the claimant's witnesses saw the dredge only by night 
The claimant's witnesses — Scheid, master, Martin and Milles, deck 
hands on the Wyomissing; Halpin, the pilot, and Scott, master, of the 
Transit; O'Toole, master of the Pencoyd; Carolan, pilot of the tug 
Overbrook, who followed Scheid's tow and safely passed the dredge 
with a tow of 18 or 20 boats — placed the dredge in the middle of the 
channel, or a little to the southward thereof. Savage, the captain of 
the Erie, stated that at low tide there was sufficient water to within 
90 or 100 feet of the point "X" on the line marked "X, X." But that 
line was somewhat westward of the actual location of the dredge when 
the collision occurred. O'Toole placed the dredge ofîf Dooley's Point, 
and testified : 

"Q. Wliat is your course, when you conie up to Dooley's Point from the 
bridge, with respect to one sliore or the other? A. About northeast. Q. IIow 
close (to you go to the shore? A. To the Staten Island shore you can gi) 
right along there within 2.5 feet of it. Q. Did you go there on this occasion? 
A. We couldn't do it. Q. Why not? A. On account of tlie dredge heing 
there in naidstream. Q. If it hadn't been there, yon eould hâve done it, coukX 
you? A. If it hadn't been there, we coukl hâve doue it very easy. * * * 
Q. You say, after you get up to Dooley's Point, you can go within 2.") feet of 
the Staten Island shore from Dooley's Point? A. You can go within 2."> feet, 
but naturally we go along there 100 feet ail the way from the time we leave the 
bridge until we corne to the Point." 

Later he says : 

"I know we can go within 10 feet of the shore west of Dooley's Point. Q. 
How about east of Dooley's Point? A. You corne around Dooley's Point, and it 
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shoals up. The tide cuts ofC there, and it shoals up on your stai'board liand. 
* * * Q. Attev you pass Dooley's Point to tlie eastward, wliat tlo you 
say? A. It slioals ail up ; ail flat. Q. You meau you cau't go witliiu 100 leot 
of tlie Stateu Islaud shore? A. Not with 10 fect of watev, you couldu't. Q. 
Tliat is to tlie eastward of Dooley's Point? A. ïbat is to tlie eastward ot 
Dooley's Point." 

He further states that the dredge was opposite the point marked 
"X," on the line marked "X, X" : 

"Q. Tliat you eal! Dooley's Poiut, and opposite tliat point, in tlie centor of 
the stream, you would say the dredge was? A. l'es, sir." 

This évidence lias been given in some détail, as it furnishes a prob- 
able explanation of the differing- statements of the witnesses as to the 
navigable water on the south side of the channel. The measurenients 
of Capt. Scheid hâve already been noted. They differ materially from 
the évidence of Capt. Moriarity, who niade measurenients before the 
trial was conchided, whereby he found, as he states, that five sound- 
ings, beginning at the east end of Dooley's dyke, show, 130 feet oflf, 
8 feet of water. He said : 

"We went down abreast of Dooley's property, wliere the dry dock is, that 
we fetched about hère (drawing a line on tlie chart). We went ofl: there 130 
feet, and found 9 feet of water. Q. ino feet nortli from there? A. North 
from there. We went down fnrther, taking flve snuudings below tbis. We 
ran off 130 feet, and found 10 feet of water. ^Ye ran down farther 100 
feet, and found 10 feet. And at tlie point we stopped tlie boat, riglit up on 
the point, and found. 24 feet ofC, 8 feet of water, and the boat was right 
against the point then in 8 feet of water." 

This évidence, in connection with that of O'Toole, claimant's wit- 
ness, shows that the dredge was anchored as far towards Staten Is- 
land as was .safe, and that the libelant's évidence that she or her scow 
struck a bank and was precluded from going further south is the prob- 
able fact. The claimant urges that the dredge should hâve been taken 
to the docks on the north shore. But this seems unnecessary, even if 
it was practicable. The tow had room to pass to the northward of 
the dredge. The Overbrook and her tow followed the Wyomissing 
at a short interval of time, and passed between the dredge and docks 
on the New Jersey shore. The libelant's witnesses place the available 
breadth of water at not more than 250 feet. But the new channel is 
300 feet wide, and the whole width available for passage was probably 
about 500 feet. 

It is concluded that the tug was négligent in not keeping her tow ofï 
'^e dredge, with such water at her disposai. The libelant will hâve a 
decree. 



In re FELLEUMAN et al. 
(District Court, S. D. New York. November, 1900.) 

1. CONTESrPT— l'BOCEEDINGS FOE PUWISHMBNT— JoiNT PrOCEEDIHQS. 

A person chargea with coutempt not heing entitled to a jury trial, the 
rules regardhig indietments are not applicable to such proceedings, and 
two persons may be jointly proceeded against for conteiiipt, although it 
consista in alleged false sweariiig hefore the court 
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2. Same— Answee as Evidence. 

In a proceeding for contempt in a court of equlty or bankruptcy, the 
answer of tbe i-espondent, though under oath, Is not conckisive, and his 
déniai of the contempt does not entitle him to a discluirge. 

[Ed. Note. — For cases in iwint, soe Cent. Dig. vol. 10, Contempt, § 172.] 

3. BANKHUPicy— False Svveaki.\g— I'qxisiiment bv Coivïempt I'roceedixgs. 

Faiso swearing in hanlîruptcy proceediugs, altliougli a criniinal offense, 
is aiso a contempt of tlie court and punisliable as sucli in sunmiary i)ro- 
ceedings. 

LEd. Note. — For cases in point, see Cent. Ulg. vol. 0, Banlcruptcy, § SSû.] 

4. Same — Defeatixg Fuepose or Examixation. 

ïhe duty iinposed on bankrui)ts by Baiikr. Act .Tnly 1, 1808, c. 541, § 7 
(9), ao Stat. 548 [U. S. Comp. St. 1001, p. ;î4-'ri|, «iicu présent at tbe first 
meeting of their creditors to submit to an examination (-(jnceriiing the 
eonduct of their business, their dealings witli their creditors, etc., and un- 
der section 21a, 30 Stat. 552 [U. S. Comp. St. 1001, p. 3430], to be exnni- 
Ined on order of the court concerning their acts, eonduct, or proiierty, in- 
volves the duty of answering truthfully and as iutelligontly and connect- 
edly and fully as their mental equipmcut will permit, and their failure 
to do so is a contempt of court. 

5. Same. 

Bankrupts held guilty of contempt of the power of the court in falling 
to tile scliedulesi as reoulred by the act and of the authority of the court 
in defeating or attempting to dcfeat .iusticc by rofusing to surrender their 
books of account, or to give any reasonal)le excuse for tUeir disappear- 
ance, by swearing falsely on their exaniinations, and by persisting in glv- 
ing vague, contradietory, and evasive answers to material inquiries. 

In Bankruptcy. On proceedings to punish for contempt. 

Abram I. Elkus, James N. Rosenberg, and Robert P, Levis, for 
the motion. 

Léonard Bronner and Roger Poster, opposed. 

HOUGH, District Judge. In and prior to August, 190,5, the per- 
sons proceeded against (who are father and son) were in business 
in this city under the firm name of A. Fellerman & Sons. In the 
month named, an involuntary pétition in bankruptcy having been 
filed against them, a receiver was appointed and such proceedings 
were subsequently had as that on November 9, 1905, a trustée was 
appointed. Prior to the appointment of a trustée both the bankrupts 
were examined in this court under section 21a, c. 541, Act Tuly 1, 
1898, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430], and further 
testimony upon the same points was taken at tlie first meeting of 
creditors. 

The trustée now moves to punish the bankrupts and each of them 
for contempt (1) because, although duly ordered so to do by the 
decree of adjudication, they hâve never filed schedules as required by 
the act, nor, indeed, any schedules at ail; (2) because tliey, and each 
of them, hâve failed to deliver either to their receiver or trustée the 
books of account of their joint business, and bave failed to give any 
reasonable explanation for their failure so to do; (3) because in the 
progress of their several examinations they, and each of them. hâve 
testified with willful falsity ; and (4) because they, and each of them, 
hâve repeatedly and continuously testified in their several examinations 
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in a_ vague, unsatisfactory, ambiguous, and contradictory manner, witli 
the intention of obs.tructing the administration of justice and prevent- 
ing the collection and distribution of their property and the discovery 
of the whereabouts of the same or any considérable portion thereof. 

Thèse charges are embodied in an order to show cause based upon 
certain affidavits and fortified by the records of this court containing 
the alleged obnoxious testimony and the order of adjudication. The 
order has been served personally upon each of the bankrupts, and re- 
quired their personal attendance in court. Upon the adjourned return 
day neither of the défendants appeared, but they interposed by their 
counsel a joint document called an "answer," which is verified by the 
statement that "the same is true to the best of their knowledge, in- 
formation, and belief," which vérification is signed by their cross- 
marks. Abraham Fellerman, although foreign born, has been in this 
country for 37 years, and the record of his testimony shows hini to be 
ready in English speech and obviously of quick appréhension. It is 
asserted, however, that he cannot write in English or any other 
language. Isidor Fellerman is native born, and has, by his own évi- 
dence, sufficient éducation to act as a traveling salesman and conduct 
the correspondence of his late firm. The answer contains no new 
matter, and in respect of the alleged falsity, etc., of the testimony, 
merely dénies such falsity, vagueness, ambiguity, or the like. As to 
the failure to file schedules, it dénies that any order therefor was 
made, and as to the question of books dénies that the same were "in 
the bankrupts' premises upon the day of the filing of the pétition," 
a fact which is not alleged and is immaterial; the question being 
whether they were within the bankrupts' control on that day. 

Upon the issues thus framed, without any personal appearance or 
request for further examination, the bankrupts hâve elected to rest; 
and their counsel now assert that the proceeding is defective, in that it 
proceeds jointly against thèse two men, declaring that each is en- 
titled to a "separate proceeding and separate pétition," and to a 
jury trial, and, further, that the answer is "a complète justification 
of their conduct and shows that they hâve not been guilty of any in- 
tentional wrongdoing." 

The first branch of this contention dépends upon the proposition 
that, inasmuch as contempt of court is a criminal offense (New 
Orléans v. Steamship Co., 20 Wall. 392. 22 L. Ed. 354; Ex parte 
Swan, 150 U._ S. 052, 14 Sup. Ct. 225, 37 L. Ed. 1107), therefore the 
rules of criminal proceedings must apply, and that, inasmuch as the 
two Fellermans could not be indicted jointly for perjury, neither 
can they be proceeded against together for a contempt involving 
false swearing. 

It is certainly clear that one accused of contempt is not entitled to a 
jury trial (In re Debs, 158 U. S. 594, 15 Sup. Ct. 900, 39 L. Ed. 
1092), and, indeed, "a contempt is sui generis. It may be considered 
as having the same meaning as a misdemeanor, but itdifïers from it, 
in this: that it is not indictable, but punishable summarily. No one 
has ever claimed that a party is entitled to a trial by jury in a pro- 
ceeding for a contempt. It must, therefore, follow that the rules re- 
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g-ardîng indictments are not applicable to proceedings for contempt." 
In re Terry (C. C.) 37 Fed. 650. 

The second branch of this argument — i. e., the incontrovertible 
nature of the answer — fails to recognize the fact that this proceed- 
iug is in a court of equity. It bas been said that "one proceeded 
agaiiist as for a contempt bas the right to purge himself if he can 
by bis own oath, and that the common law is so rigid in this matter 
that it does not allow tlie sworn answer of the respondent to be con- 
troverted as to matter of fact bv anv other évidence." In re Pitman, 
Fed. Cas. No. 11.184; U. S. v. Dodge, Fed. Cas. No. 11,973. But the 
procédure liere taken is in entire conformitv with the practice of 
courts in equity as carefuUy considered in United Statts v. Anonytnous 
(C. C.) 21 Fed. 7()1. ''The court prorcc.ls to investigate ex parte 
the alleged contempt, and being satisfied thereof directs that the 
guilty person stand committed, uidess he shall, on the day assigned, 
show cause to the contrary. This order nisi being served, if no answer 
is made, the rule is made absolute, and the accused is then arrested 
and imprisoned according to its tertns. If the accused appears, he 
is heard in any way that suits the convenience of the court, by an ex- 
amination ore tenus, upon affidavits, or by propounding interrogatories. 
If he deny the contempt the court, either for itself ot by référence to 
a master, ascertains the facts upon the proof, either party examining 
witnesses by affidavit or otherwise ; but there never was in a court of 
equity as at common law any rule that the answer of the respondent 
to the interrogatories should be taken as true and he be discharged 
if he deny the contempt." Id., p. 707. See, also, U. S. v. Debs {C. 
C.) 64- Fed. 738. 

Thèse respondents bave chosen to rest upon an answer which is in 
the main a mère statement of conclusions, which is, as to the order 
for schedulcs, false by the records of this court, and as to the nonsur- 
render of books of account attempts to make an issue not presented 
by the trustee's proceeding. And they bave finally verified the whole 
in a method so unusual in this jurisdiction as to excite suspicion of 
the good faith of those who pursue it; for it cannot be suspected that 
they bave not been ably advised. 

Contempt of court involves two ideas — disregard of the power of 
the court and disregard of its authority. Disregard of power, in that 
lawful orders bave not been obeyed ; and disregard of authority, in 
that its jurisdiction to déclare the law and ascertain and adjudicate the 
rights of the parties is hindered, prevented, or set at naught. Such 
conduct is an offense against the court as an organ of public justice, 
and may be rightfuUy punished on summary conviction, vi'hether the 
act complained of be punishable as a crime on indictment or not. The 
offense may be double ; so is the remedy and the punishment. Yates v. 
Lansing, 9 Johns. (N. Y.) 417, 6 Am. Dec. 390. It is, therefore, no an- 
swer to nrge as to that part of this proceeding involving false swearing 
that perjury is an indictable offense. Perjury in the présence of the 
court is a contempt as old as the courts themselves. It is "undoubtedly 
la great contempt." Stockham v. French, 1 Bing. 365. It is a "gross 
Ipiecc of contempt." Chicago Directory Co. v. U. S. Directory Co. (C. 



248 149 FEDEEAL EEPOKTEK. 

C.) 123 Fed. 194. It may be necessary to inquire whether the ques- 
tion put was relevant or material to the case or hearing. In re Jnd- 
son, Fed. Cas. No, 7563; Ex parte Peck, Fed. Cas. No. 10,885. _?>ut 
once established that the investigation is upon a relevant subject it is 
not even necessary to prove the conduct of the défendants (as in a 
criminal trial) beyond a reasonable doubt, but only by a fair prépon- 
dérance of évidence. Drakeford v. Adams, 98 Ga. 722, 25 S. E. <833. 
And in the numerous instances wherein bankrupts hâve been comniitted 
by the English courts for failure to give satisfactory answers to ques- 
tions concerning their property the test of what is a satisfactory answer 
was said by Baron Aldcrson to be "whether a reasonable man would 
believe the story told" by the bankrupt. Ex parte Lord, 16 M. & W, 
468. 

It is, of course, true that the right to punish for contempt bas been in 
many jurisdictions liniited bv statute. This is true in the state of New 
York. Of this Fromme v. Gray, 148 N. Y. 695, 43 N. E. 215, In re 
Ryan, 73 App. Div. 137, 77 N. Y. Supp. 132, and Bernheimer v. Kel- 
leiier, 31 Mise. 46, 64 N. Y. Supp. 409, are examplcs, and render thèse 
décisions of limited value in courts not controlled by the statutes of this 
state. 

In order to render a witness guilty of contempt, it is not, however, 
necessary to allège or prove, either with the strictness of criminal prac- 
tice or by laxer methods, particular instances of false swearing dem- 
onstrating the falsitv by proving the truth. It is enough if the witness' 
conduct tends to bring the authority of the law and of the court en- 
gaged in the administration of the law into disrespect or disregard, 't 
has never been donbted that a refusai to tcstify on the part of a wit- 
ness or to give évidence on relevant questions is contempt. Taylor on 
Evidence (8th Ed.) 136+. And the matter is not mended by a refusai 
obviously willful to give intelligent, connected, and reasonable answers 
to questions fairly calling for the same. 

Thèse bankrupts when examined under section 21a were "compé- 
tent witnesses under the laws of the state in which the proceedings 
were pending," and when examined at the fîrst meeting of creditors 
it was the duty of each of them (section 7, subsec. 9, 30 Stat. 548 [U. 
S. Comp. St. 1901, p. 3425]) to submit to an examination con- 
cerning "bis dealings with his creditors and other persons," and in 
respect of "ail matters which may affect the administration and settle- 
ment of his estate," and the obligation to submit to the examination in- 
volved the duty of answering truthfully, and as intelligently, con- 
nectedly, and fully as mental equipment would permit. Both of thèse 
bankrupts are persons of obvions intelligence. Within a very shoi't 
time, perhaps only a few hours, of the filing of the pétition against 
them, they had assigned a large number of their open accounts of the 
face value of over $4,000 to one Stich ; the considération being a cash 
payment of a considerably less amount. The time when and the cir- 
cumstances under which this transfer was made became, of course, 
vastly important, and upon the détails of this transaction both bank- 
rupts were examined. Isidor Fellerman on one occasion testified un- 
der oath that he did not recollect selling any accounts to Stich ; that be 
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did not think he would recognize Stich if he saw him; that he could 
not be sure that he had ever met Stich, and he was certain that he had 
never been in Stich's place of business. Six months later he testified 
that he had met Stich ; that he met him at the latter's office ; that he 
had met him once or twice before calling- at his office, and he specified 
the day on which he attended at that office. I find that Isidor Feller- 
man was guilty of willful false swearing in court when under examina- 
tion pursuant to section 31a of the bankruptcy act, on September 39, 
1905. 

It being alleged that this device of the transfer of accounts imme- 
diately before iDankruptcy was donc by advice of counsel, Abraham 
Fellerman was (when examined imder section .21a) closely question- 
ed regarding tlie time wlien he saw his attorney and tlie time when he 
met Stich. On one occasion he testified that he left his store the day 
before the failure and consulted his attorney on that day for the first 
time, and that this occurred after 4 o'clock ; that his attorney tokl him 
to go to see Stich, and he did so on the same day after having left his 
attorney's office. A week later he testified that he had seen ,Stich before 
he saw his attorney, and was perfectly certain of it, and this statement 
he repeated twice. On another occasion he declared that he never met 
his attorney and never saw him until after he had failed. I find that 
Abraham Fellerman was gnilty of willful false swearing when under 
examination as a witness in court under section 31a on September 39, 
1905. Thèse are but illustrative instances of falsity. If they stood 
alone, they might be attributed to excitement or inadvertence, but they 
occur too frequently to be passed over. 

In re Salkey, Fed. Cas. No. 12,353, arose under the act of 18G7, and 
the court there adopted, under circumstances not dissimilar to thèse, the 
rule that the law which gives to the court in bankruptcy povver to re- 
quire an account from the bankrupt of the disposai of his estate and of 
his dealings with others in respect thereof "implies of itself a power to 
punish if a satisfactory account is not given." In Berkson v. People, 
etc., 154 111. 81, 39 N. E. 1079, a debtor, being under examination in 
respect of his property before a master in chancery, behaved in such a 
manner as to amount to an absolute refusai "to honestly and truthfully 
testify and submit to an examination concerning his property and the 
disposition he had made of it." The court remarked that no one could 
read the testimony "without being impressed by the feeling that the 
respondent by varions évasions or by claiming not to remember is en- 
deavoring to conccal and withhold from the receiver an amount of 
money. * * * We think he was properly adjudged guilty of a con- 
tempt." So in this case it would be idle to further specify the style 
of testimony ofFered by both father and son. No one can read the tes- 
timony of either without concluding that their answers were inten- 
tionaliy vague on points as to which no reasonable man can believe 
their recollection infirm ; unintentionally contradictory when their at- 
tention was directed to points previously touched upon, and they did 
not remember the answers previously given; intentionally evasive when 
évasion and delay might serve to give tim.e for considering the answer 
finally to be given, and revealing throughout a scheme of concealment 
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and prévarication accompanied by assumptions of ignorance impossible 
of belief; and ail intended to vveary investigation, exhaust the pa- 
tience and the funds of petitioning creditors, and prevent the court 
from discovering what the law charges it to discover — the truth — con- 
ceniing their acts, conduct, and property. 

The bankrupts, and each of them are, in my opinion, guilty of con- 
tempt of the power of the court in refusing and neglecting to iîle 
schedules as required by the act, and of the authority of the court in 
defeating, or attempting to defeat, the ends of justice by (a) refusing 
to surrender their books of account or to give any reasonable explana- 
tion for their disappearance ; (b) in falsely swearing as above set forth ; 
and (c) in giving, and persisting in giving, vague, contradictory, and 
evasive answers to material inquiries as charged in the pétition. 

A commitment may issue against each of the bankrupts directing 
that they, and each of them, be imprisoned for the space of two months, 
and that they, and each of them, pay a fine of $250, each to stand coni- 
mitted until the same shall be discharged. 



LEDKRER v. FERRIS. 

(Circuit Court, S. D. New Yorlc. Noveuibor 10. lOOG.) 

CoPYEiGirr— SriT for Infbingemknt — District op Suit. 

The provision of section 1 of the fédéral judiciary net of Marcli ?,. 1887 
(24 Stat. 552, c. 373 [U. S. Comp. St. 1901, p. 5081), thsit no suit sliall be 
broujdit in any otlier district thnn tliat whereof tlie défendant in an iu- 
liabitant, does iiot ajiply to suits arising luider the copyrislit laws. as to 
wliieh section 11 of the .iudiciary aot of Septeniber 24, 3780 (1 Stat. 78, c. 
20), is still in force, and siich a suit may be broufflit in any district in 
whicli the défendant ean be found and' served with pi-ocess. 

At Law. On demurrer to complaint. 
Louis Steckler, for plaintiiï. 

Giflford, liobbs & Beard (John D. Fearhake, of counsel), for de- 
fendant. 

HOIyT, District Judge. This is a demurrer to a complaint on the 
ground that this court has no jurisdiction of the person of the défend- 
ant. The action is brought to recover damages for the infringement 
of a copyright. The complaint contains an allégation that the défend- 
ant is a résident of the city of Minneapolis, Minn. He has been found 
and served in this district. He demurs to the complaint on the ground 
that under the act of Mardi 3, 1887, the suit cannot be brought ex- 
cept in the district in which the défendant is an inhabitant. 

The elevccth section of the judiciary act of 1789 (Act Sept. 24, 1789, 
c. 20, 1 Stat. 78) provided that ail civil suits should be brought in the 
district in which the défendant either was an inhabitant or was found 
at the time of serving the writ. Under this provision suits arising 
under the copyright laws, like ail otlier suits, could be brought in any 
district in which the défendant could be personally sei'ved. This rule 
of service reniained unchanged until 1887. It was includcd in section 
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739 of the Revised Statutes and in section 1 of the act of March 3, 1875 
(18 Stat. 470, c. 137 [U. S. Comp. St. 1901, p. 508]), relating to the 
jurisdiction of tlie Circuit Courts. That act provided- that the Circuit 
Courts of the United States should hâve cognizance concurrent with 
the courts of the several states of ail suits of a civil nature, of certain 
classes, in respect to which jurisdiction was conferred by the Constitu- 
tion of the United States. This act was amended by the act of March 
3, 1887 (24 Stat. 552, c. 373 [U. S. Comp. St. 1901, p. 508]). That 
act related to suits of substantially the same class as those described in 
the act of 1875, but it amended the act of 1875 in certain respects, 
among others, by providing that no suit should be brought "in any 
other district than that whereof he [the défendant] is an inhabitant," 
and omitting the provision, which had existed ever since the judiciar}^ 
act, that the suit could be brought in the district in which the défend- 
ant was found at the time of serving the writ. The act of 1887, how- 
ever, and the act of 1875, of which it is an amendaient, only relate to 
suits of which the courts of the United States bave original cognizance 
concurrent with the courts of the several states. It therefore did not 
apply to or repeal the existing provisions of the law in référence to the 
service of process in suits of which the United States courts hâve ex- 
clusive jurisdiction. For instance, it did not apply to a suit to recover 
penalties and forfeitures under the customs laws (U. S. v. Mooney, IIG 
U. S. 104, 6 Sup. Ct. 304, 29 L. Ed. 550) ; ar to suits arising under 
the patent or copyright laws (In re Hohorst, 150 U. S. 053, 14 Sup. Ct. 
221, 37 L. Ed. 1211 ; In re Keasbev, etc., Co., 160 U. S. 221, 16 Sup. Ct. 
373, 40 L. Ed. 402). 

By the act of March 3, 1897, it was provided that, in suits brought 
for the infringement of letters patent. Circuit Courts should hâve juris- 
diction "in the district of which the défendant is an inhabitant, or in any 
district in which the défendant, whether a person, partnership or cor- 
poration, shall hâve committed acts of infringement and hâve a regular 
and established place of business." This act now prescribes the rule of 
jurisdiction in patent cases, but there has never bcen any act changing 
the rule in copyright cases. The act of January 6, 1897, amending 
section 4966 of the Revised Statutes (Act Jan. 0, 1897, c. 4, 29 Stat. 
481 [U. S. Comp. St. 1901, p. 3415]), relating to the liability of per- 
sons publicly performing dramatic compositions for which a copyright 
has been obtained, provides that any injunction obtained in such an ac- 
tion may be served anywhere in the United States and that any motion 
may be made in any Circuit Court to dissolve such an injunction, upon 
notice to the plaintiiï. But it dues not make any provision for the 
manner in which jurisdiction shall be originally obtained. I think, 
therefore, that, in suits arising under the copyright law, the method of 
service provided by the judiciary act is still in force, and in my opin- 
ion such a suit may be brought in any district in which the défend- 
ant can be found and served with process. In the case of Fraser v. 
Barrie (C. C.) 105 Fed. 787, Judge Kohlsaat dismissed a bill in a copy- 
right case for want of jurisdiction, on the ground that the défendants 
did not réside in the district. The only question discussed in the opin- 
ion was whether the act of 1897 authorized a suit to be brought in an,- 
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district, and Judge Kohisaat held that it did not; tliat the provisions 
of that act only autliorized tlie service of injunctions obtained, and tlie 
making of motions to dissolve injunctions obtained, in sucli a suit, but 
did not provide for a method of beginning such a suit. In that opin- 
ion, I entirely concur. 

But it seems to bave been assumed by the counsel and by the court 
that, unless the act of 1897 autliorized a suit arising under the copy- 
right act to be brought in anj' district where the défendant could be 
found, the act of 1887, requiring actions generally to be brought in 
a district whereof the défendant is an inhabitant, applied. As already 
stated, in my opinion, it never did apply, and suits arising under the 
copyright acts may still be brouglit in any district in which the défend- 
ant can be found. 

The demurrer is overruled, with costs, with leave to the défendant 
to answer upon payment of costs. 



UNITED STxVTES v. MeKENNA. 
(District Court, W. D. New York. November 13, 1906.) 

LOTTERTKS — NaTDEE OF SCTIEME — DISTRIBUTION OF TICKETS THKOUGH INTER- 
STATE Commerce. 

A scheme by whicli a prize i.s given to the person wbO' obtains seven com- 
plète paper animtUs, tbe parts oï one of wliieli, to be put to.sether, are con- 
tained in eaeh paelîage of a food product sold, but witbout anytliiii!? on 
tho outside of tho package to indicate wliat animal is eontained tberein, 
bas an élément of chance in tbe purchase of tlie packages, and is a lottery 
scheme; and tbe eonveyiug of a ticket or instrument purporting to repre- 
sent a sbare or intcr<>st tberein from one state into another constitntes a 
criminal offense, under Act Marcb 2, 189.5, c. 191, § 1, 28 Stat. 963 [U. 
S. Conip. St. 1901, p. 3178]. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 33, Lotteries, §§ 21, 22.] 

On Demurrer to Indictment. 

Charles H. Brown, for the United States. 
Rogers, Locke & Babcock, for défendant. 

HAZEIv, District Judge. The indictment in this case, to which a 
demurrer has been interposed, charges substantially that, to obtain 
the prize or premium offered by the PI-O Company, there must be 
procured seven différent so-called "Kinderbeasts," or kindergarten 
animais, one of which is eontained in each package of the food product 
.specified in the indictment, which may be purchased from the accused 
or dealers therein. The puzzle feature simply consists in cutting out 
and placing in proper juxtaposition the illustrated parts of the pictures 
or designs, after procuring them, to correctly form the kinderbeasts. 

Défendant contends that the gênerai plan of the device lacks the 
character of chance, and that the dominating or determining élément 
in the enterprise is the skill required to fit the parts of the différent 
animais together. This view, however, ignores the manner of procur- 
ing the several animais. It is self-evident, from a cursory examina- 
tion of the printed circular, entitled "A Ten-Dollar Watch for Every 
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One Who Solves the H-0 Company's 'Kinderbeast' Puzzles," that 
there is an élément of chance in the enterprise, consisting in the pur- 
chase of packages which may or may not contain the animal necessary 
to complète the set. Varions purchases may resuit in finding in the 
packages similar animais, while obviously the necessary seven, which 
must be had before a prize or premium is awarded, may be obtained 
only by the purchase of innumerable packages, or as a resuit of chance 
in the purchase of but seven packages. In other words, each purchase 
carries with it the possible chance or fortuitous occurrence of secur- 
ing such animal as may be required to complète the set. The argu- 
ment of counsel for défendant seems to be completely answered by the 
differentiation between a game of skil! and a game of chance, as illus- 
trated in People ex rel. Ellison v. Lavin, 179 N. Y. 170, 71 N. E. 755, 
66 E. R. A. 601: 

"Throwing diee is purely a game of clianep, and chess is purely a game ol' skill. 
But games of cards do not cease to be gamos of cliani'o becauso tliey call for 
the exercise of skill by the players, nor do games of billiards eease to be games 
of skill because at times, especially in llic case of tyros, their resuit is deter- 
mined by some unforeseen aecident, usually called 'hick.' The test of the 
charaeter of the game is, not whether it (-(Hitinns an élément: of ehanee or an 
élément of skill, but which is the dominating élément that détermines the 
residt of the game." 

The dominating élément in the case at bar beyond question is the 
chance which the purchaser gets of finding in bis package a missing 
animal ; the contingency depending upon the event of a lottery, as that 
term is defined in liorner v. United States, 147 U. S. 449,"^ 13 Sup. 
Ct. 409, 37 E. Ed. 237. See, also, United States v. Tefferson (C. C.) 
134 Fed. Rep. 299. 

Assuming the facts stated in the indictment to be true, the défendant 
lias violated section 3929 of the Revised Statutes f chanter 191, Act 
March 2, 1895, 28 Stat. 964 [U. S. Comp. St. 1901, p. 2688]), for 
causing to be conveyed from the Western district of New York to 
the state of Pennsylvania a paper certificate or instrument purporting 
to represent a ticket, chance, share, and interest in and dépendent upon 
the event of a lottery or similar enterprise. 

The demurrer is overruled. 



UNITED STATES v. B. P. DUCAS & CO. 

(Circuit Court, S. D. New York. .Tanuary 22, t003.) 

Xo. 3,187. 

CUSTOMS DUTIES — Cl.ASSJFICATION — KoXE-SiZE SuiiSTITUTE— STAIÎOir. 

Bone-size substitute, consisting of chemical starch. dextrin, magnésium 
chloride, and silica, which is used for stiffening the backs of fabries, 
is not a préparation fit for use as starch, under paragrajib 28.5, Scliedule 
G, § 1, Tariff Act July 24, 1807, 30 Stat. 173, c. 11 [U. S. Comp. St. 1901. 
p. 16.531, but is a chemical compound. under paragraph 3, Schedule A, 30 
Stat. 151 [U. S. Comp. St. 1901, p. 1027]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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For décision belovv, see G. A. 4,883 (T. P '^3,872), relatingf to im- 
portations at the port of New Yorx. 

The character of the issues involved appears from the opinion of 
the Board of General Appraisers, which reads as follows : 

FISCHER, General Appraiser. The mercliaudise in question consists of an 
«rticltt oalled "bone-size substitute." It was retunied by tlie local appraiser 
as a "préparation ot starch," and duty was assessed tbereon at the rate of 
ti/> eents per pound, under the provisions of paragraph 285, Sehedule G, § 1, 
Tariff Ar-t July 24, 1897, 30 Stat. 173, c. 11 |U. S. Conip. St. 1901, p, 1G5.S1. 
It is clâimed to be dntiable under the provisions of section of said act 
(30 Stat. 205 [U. S. Conip. St. 1901, p. 10931), at tlie rate of 20 per cent, ad 
valorem as an imenmuerated mannfactured article, or under the provisions 
of paragraph 3, Sehedule A, § 1, ,30 Stat. 151 [U. S. Comp. St. 1901, p. 1027], 
as a cbenilcal compound. at the rate of '2~i per cent, ad valorem. 

Following the ruling laid down by the Suprême Court of the United States 
in the case of Chew Iling Lung v. Wise, 170 U. S. 150, 20 Sup. Ct. 320, 44 
Tv. Rd. 412, \ve hold that this article is not dutiable as a préparation fit for 
use as starch. This article is used for stiffening the bâcles of corduroys and 
jilushes, a use similar to that to which the tapioca flour, passed npon in the 
case above cited, was applied, and which the court held was not starching. 
The tapioca flour was a starch cheniically, but not conimercially ; and the 
article before us consists of cheniieal starch, dextrin, magnésium ehloride, 
and sillea ; but it is not a préparation fit for use as starch, nor is it a starch, 
either chemically or commercially. It appears also by the testimony that 
this article contains no glue. It is therefore not the class of mei'cbandise 
passed upon in G. A. 349, which vi-as called bone-size and was therein held 
to be du+iable as an article similar to glue. 

We find that the merchandise in question is a chemical compound dutiable 
at the rate of 25 per cent, ad valorem under the provisions of paragraph 3, 
and sustaiu the iirotests to this extent, and reverse the décision of the col- 
lector. Proper rellquidation will follow. 

Charles D. Baker, Asst. U. S. Atty. 
Howard T. Walden, for importers. 

WHEELER. District Jiulge. The décision of the Board of General 
Appraisers is affirmed. 



BRADLKY. ALDERSON & CO. v. McAFEB. 
(District Court, W. D. Missouri, S. D. October 26, 190C.) 

No. 258. 

1. BaNKRUPTCY— CONTKACTS WITII BANKRUPT— CONDITIONAL SaLES— FaILUBE 
TO RLCORD. 

A contract between claimant and the bankrupt's predecessor in busi- 
ness, which was coutinued by the bankrupt, provided for the sale of ve- 
hicles to be shipped by claimant to the bankrupt, who assumed the risk 
thereof from the time they were loaded on the cars at the point of ship- 
ment. The bankrupt agreed to pay the freight, Insurance, and taxes, and 
house the vehicles wheu received, and, to assume any loss by flre, flood, 
inobs, or any otlier cause, with or without his fault. The contract called 
the consignée the shi])per"s factor, but contained no provisions for account- 
ing, and, instead of providing for the return of unsold goods. provided that 
tlio consignée agreed to purchase and pay for such goods at net cash 
])riccs, at the option of the consignor, or, if défendant so elected, the goods 
iiiight rcniain in the constgnee's possessicm, under the agreement. snb.iect 
to futtu'e settlements. Held, that such agreement was a contract of con- 
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ditional sale, and not a contract of agency, and was therefore void, as 
against the bankrupt's trustée and creditors, for failure to record the 
same, as required by Rev. St. Mo. 1899, § 3412. 
2. Same— Record— Time. 

The record of such contract, aftor the filing of a pétition in bankrupte.r 
against the buyer and when tlie propei'ty was iu tlie actunl possension of 
the court's receiver. but before adjudication in bankruptcy. was insufli- 
cient to save tlie seller's rights to possession of the property. 

John S. Farrington, for claimant. 
E. C. McAfee, pro se. 

PHILIPS, District Judge. Bradlev. Alderson & Co., a corpora- 
tion doing business at Kansas City, Mo., presented to the référée in 
bankruptcy, after the sélection ancl quahfication of a trustée in bank- 
ruptcy, its pétition claiming certain goods or the proceeds thereof in 
the hands of the bankrupt at the time of the fihng of the pétition 
against him, which property was first taken charge of by a receiver 
appointed by the court in the bankruptcy proceeding and afterwards 
turned over to the trustée in bankruptcy. The bankrupt was a mer- 
chant at Marshfiekl, Webster county, Mo., engaged in the business of 
selHng wagons, buggies, and other vehicles. The daim of the petî- 
tioner is that certain buggies on hand in the possession of the bank- 
"rupt at the time of the institution of the proceedings in bankruptcy 
were held by him merely as an agent or factor for said company, to 
be sold on commissions, and that the title thereto was in the petitioner, 
and not in the bankrupt. The référée found as a matter of fact and 
law that this property was, as to the creditors of the bankrupt, held 
under a contract of conditional sale in reality, and, as the contract was 
not acknowledged and recorded, as required by section 3412, Rev. 
St. Mo. 1809, it was absolutely void as to the creditors of the bank- 
rupt ; and he denied the claim. To review this action of the référée, 
the matter has been certified to this court. 

The contract in question was entered into in July, 1905, between 
Bradley, Alderson & Co., as party of the first part, and Freeman 
Evans, as party of the second part. The substantive provisions of said 
contract are as follows : 

"Party of the second part agrées to reçoive and jiay freights on any and 
ail goods shipped, to house and protect the same from the weatlier and élé- 
ments, and sell at retail as the agent of the party of the first part; sale.s 
on time to be made only to good and responsit)Ie parties. 

"The party of the second part agrées to take up and pay for in cash al! 
notes pronounced unsafe or doubtful. upon request of the party of the first 
part. The list of priées attached to be tlie priées at which the goods shall be 
billed by party of the first part to party of the second part ; said goods not 
to be sold for less than said figures. Priées subject to change without notice. 
Ail sums received by party of the second part for the sale of goods over atul 
above said priœs to be retained by the party of the second i>iirt as bis ('oni- 
jiensation and commission for the performance of the contract. Party of 
tlie second part to remit to party of first part the proceeds of ail goods at 
invoice priées in settlement of sales, as follows : On cash sales to remit tlie- 
cash at the time of sale, less cash discount as stated below ; for time sales 
to remit purchascr's notes drawing 7 per cent, intercst from date, due and 
payable in the following time from date of sale: On spring vehicles, 4, 0. 
or 5 months. Party of the second part agrées to sell not less than one-third 
of ail goods sold for cash. 
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"AU purchaser's notes to be indorsed and payment guarantled at maturlty 
by second party. Full reports of sales and settiement for same to be remitted 
on the Ist and 15th of each month. 

"This mode of settiement to be effective on the respective kinds of goods 
imtil tbe foUowing dates: 

No cash discount after 

Implements 

Wagons 

Spring vebicles, 7-1-OG 5-1-OG. 

Harness and windmills 

"Any and ail goods of tlie res])octive kinds ou liand at tbese dates the siiid 
party of the second part agrées to purchase, and to pay and settle l'or tlie 
same as follows: 

Implements 

Wagons 

Spring vebicles, net cash 

Harness 

Windmills 

with per cent, intercst from niatui-ity, at option of party of the flrst 

part, or, if the party of tlio flrst part so olects, said goods to romain in pos- 
session of the party of tlie second part on tlie basis of this agi'eomout, sub- 
ject to settiement provided for goods as sales are made oiily. Any and ail 
gooda sbipped on the basis of this contract to be and remain absolutoly the 
property of party of the flrst part and subject to tbeir order and removal at 
any and ail times. 

"In considération of party of the flrst part carrying said stoclî of goods 
subject to sale, and at the expense of interest for value and spécial terins 
given, party of the second part agrées to be fully responsible for ail dam- 
age or loss by fire or othervvise to any and ail goods sbipped under tliis ^- i- 
traet, and to furnish party of tbe flrst part policy of Insurance in their f;; , i>r. 
Premium to be paid by party of tbe second part. Party of tbe second jiart 
to pay any and ail taxes and Insurance ou any and ail goods sbipiied under 
this contract. 

"No settloments under this contract are binding on Bradley, Alderson & 
Co. until their acceptance is indorsed thereon at their oflice. 

"This order is not complète or binding until acceptance is indorsed here- 
on by Bradley, Alderson & Co. at their otBee in Kansas City, Mo. 

"This contract to reniain in force and effect until full and flnal settiement 
is made by party of the second part to party of the first part." 

At the hearing before the référée is was stipiilated "betv^'een the 
claimant, by its attorney, and the trustée and the gênerai creditors, 
by their attorneys," that the goods described in the claimant's pétition 
were dehvered to W. W. Ward (he having succeeded to the rights of 
Freeman Evans under the contract), and were taken into possession 
of the rccciver (in banlcruptcy), and later by the trustée; that neither 
of said contracts were placed on file in the office of the recorder of 
deeds of Webster county, Mo., until the 4th day of June, 1906, whicli 
was after the filing of pétition in bankntptcy and taking charge of 
stock by the temporary receiver, but before the adjudication of bank- 
ruptcy, when both were so filed and recorded in said office; that the 
said goods were received by said Ward and by him commingled with 
other goods then in stock, without anything to mark the same as not 
being a part of the gênerai stock of goods owned by said Ward, eith- 
er in the nature of brands or marks or the manner of keeping and stor- 
ing the same, unless it be that, when the receiver took charge, ail of 
said goods, except two or three carriages, were still crated, and had the 
card or shipping tag of the claimant attached thereto, with claimant's 
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name and manufacturing ntimber thereon ; that a large number of 
gênerai creditors hâve proved their claims against said estate and had 
the same allowed before the référée, to an aggregate sum of near 
$3,000 ; that a majority of thèse gênerai creditors had no knowledge 
or notice of the fact that said goods were not paid for in full, nor 
that the claimant had or claimed titlc thereto, or any interest therein 
or lien thereon ; that said estate will not pay ail of said gênerai claiins 
in full ; that claimant had demanded return of said goods and filed 
this claim before or with the référée prior to the allowance of said 
claims of the gênerai creditors. 

The evil connected with and growing ont of the réclamation of 
goods by alleged owners after the insolvency of the party, to whom 
they were intrusted as the ostensible owner under undisclosed contracts, 
whereby the vendor retaincd the title in himself, and somctimes under 
the guise of a Icssor, hirer, and the likc, became the subjcct of légis- 
lative action in Missouri, until it was finallv cxpressed in section 3412, 
Revised Statutes of Missouri of 1899, as follows : 

"Conditioual Sales Vokl As to Creditors Tnless ItecordcHl. — In ail eases 
wliere any personal propcrty shall lie sold to any porsoii. to lie paid for in 
wbole or in part in installnients, or sliall lio loascil. rentod, liired, or delivored 
to anotlier on condition that the sanie shall \s:'\on;; to the person purchasins. 
leasing, renting, hiring or receiving tlu^ saiiK! \ihenever the amoiint paid shall 
be a certain suni, or the value of such ]iro])erty, the title to the same to 
remain to the vendor, lessor, renter, hirer or deliverer of tlie same. until 
snch sum, or the value of such proiierly. or any part thereof shall hâve 
been paid, such condition, in regard to the title so rcniaining until sueh pay- 
nient, shall be void as to ail suhs(Kiuent iiurchasers in good faith. and creditors, 
unless sueh condition shall be evidenci'd by writing e.\<;cutcd, acknowledged 
and recorded as jirovidod iu cases of niortgagcs of personul ])roperty." 

It is to be observed that this statute is most comprehensive in its 
terms. It not only covers property sold, to be paid for in vvdiole or in 
part in installments, or which shall be leased, rented, or hired, but 
it covers property "delivered to another on condition that the same 
shall belong to the person purchasing, leasing, rentirig, hiring or re- 
ceiving the same whenever the amount paid shall be a certain sum, 
or the value of such property, the title to the same to remain to the 
vendor," etc., "or deliverer of the same, until such sum, or the value 
of such property, or any part thereof, shall bave bcen paid." The 
courts of this state construe the provisions of this statute rigidly. They 
hâve uniformly held that such contracts. unacknowledgcd and unre- 
corded, are absolutely void as to ail creditors, both prior and subsé- 
quent, whcther they hâve notice or not of the existence of such unre- 
corded contracts. 'Collins v. Wilhoit, 108 Mo. 451, 4,";G. 4-58, IS S. 
W. 839 ; Hughes v. Menefee, 29 Mo. App. 192 ; Jewet & Company 
V. Preist, 34 Mo. App. 509 ; Johnson-Brinkham Co. v. Central Bank, 
116 Mo. 571, 22 S. W. 813, 38 Am. St. Rep. 615 ; Straus v. Rothan, 
102 Mo. 266, 14 S. W. 940; Cooper Wagon & Buggv Co. v. Wool- 
drige, 98 Mo. App. 648, 73 S. W. 724. 

In Bicking v. Stevens, 69 Mo. App. 168, it is held that where the 

consignée is to sell the consigned goods upon terms fixed by himself, 

and he is bound to pay the consignor a fixed price. the contract is 

one of sale, and "the fact that payment is to be made on the contin- 

t4'J F.— 17 
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gency of tlie consignee's selling does not affect the cliaracter of the 
transaction as a sale." The court held that : 

"The time in which the iiurehase money was to be paid, vvhether iii so many 
days or months, or upon the happening of some coutiiigeut event, as a resale, 
did not affect the cliaracter of the tranisaction as a sale. The provision in 
relation to paymeut did not suspend the transfer of title. The sale was com- 
plète, and the title pas.sed when the goods were delivered and the purchaser 
put in full ijossession and control of them." 

If this transaction between Bradle)-, Alderson & Ce. and the bank- 
rupt cornes within the purview of said statute, it was absolutely void 
as to ail creditors of the bankrupt ; and the trustée in bankruptcy, who 
represents the creditors, must of necessity be the only party who can 
assert this right in favor of the creditors. Under the Missouri stat- 
ute it js not necessary, as under the Ohio statute, followed by the Su- 
prême Court in York Manufacturing Company v. Cassell, 301 U. S. 
351, 25 Sup. Ct. 481, oO L. Ed. 782, that to enâble the trustée to avail 
himself of the statute the creditors should, by levy or attachment an- 
terior to the proceedings in bankruptcy, hâve taken steps "to fasten 
upon the propertv for payment of the debt." Nor does the case of 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986, apply, as that case arose under the New York statute, which 
avoided the sale only as to "subséquent purchasers in good faith," 
and there was no évidence in the case of the creditors being snch pur- 
chasers. 

As applied to the Missouri statute, the holding by the Court of 
Appeals of this Circuit in Re Pékin Plow Companv, 112 Fed. 308, 310, 
50 C. C. A. 257, is conclusive on this court, which is that: 

"The institution of proceedings in hankrnptcy aniounts to an effectuai séq- 
uestration for the benefit of ail his creditors of ail property of the bankrupt. 
By snch a proceeding the cr«titors 'are using the courts of law and their 
processes for the collection of their debts,' and the creditors tliereby make 
an effectuai seizure of the property of the banki-upt. * * * The trustée 
(•hosen under the act of 1898 becomes the représentative of ail creditors, 
and is possessed of their rights to attack fraudulent couveyances. It has 
beeu held by this court that the trustée is so unich the représentative of 
ail the creditors that no appeal can be taken under the provisions of Act 
July 1, 1898, c. 54], § 25a, 30 Stat. 553 [U. S. Conip. St. 1901, p. 3432] from 
an order of the District Court allowing a claim of any individual créditer 
who objeeted to such allowance, but that snch appe.'il can only be taken by 
the trustée as the représentative of ail the creditors." 

See, also, Missouri Moline Plow Company v. Spilman (D. C.) 117 
Fed. 746. 

The Cjucstion to be decided is : What was and is the real character 
of the contract between Bradley- Alderson & Co. and the bankrupt? 
Was the actual status of the bankrupt that of a mère agent or factor 
to sell the goods on commission, or was it a disguised contract of 
sale to évade the requirements of the spirit of the Missouri statute? 
Were it not for the ruling of the Court of Appeals in John Deere 
Plow Company v. McDavid, 137 Fed. 802, 70 C. C. A. 422, I should 
feel no embarrassment or hesitancy in holding that the contract in 
question is a cunningly dcvised scheme for avoicling the statute. Many 
of tlie provisions of the contract in the John Deere Plow Company 
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Case are materially différent from those in the case at bar. It is évi- 
dent to my mind that in its last analysis what controlled the judgment 
of the court in the John Deere Case was the construction placed upon 
the contract that it recognized a right of the consignée at some time to 
return the goods in kind to the consignor. based, doubtless, upon the 
stipulation found in that contract that it was "to remain in force, uniess 
canceled and annulled by said first party. until October 1, 1904, at 
which time said second party agrées, if required by said first party, to 
return ail goods remaining on hand unsold at the expiration of this 
contract to them at their warehouse at Kansas City, in good order and 
free of ail freights and charges." This must be se, as the court cites 
in support the case of Metropolitan National Bank v. Benedict Com- 
pany, 74 Fed. 182, 20 C. C. A. 377, in which Judge Caklwell said: 

"Tlie money to be paid bj' the commission comi)any was not upon a sale 
of tlie goods to tbat coiupany, but upon a sale of the goods by that coui- 
pauy. The commission Company was uever to pay for the goods as ui)on a 
purchase by it, but only to aeeount for the proceeds of the sale of them 
at priées flxed by the contract." 

The court also cites the case of In re Galt, 120 Fed. 64, o6 C. C. 
A. 470. An analysis of the facts in that case justifîed the conclusion of 
the court that it recognized a period at which the consignée might re- 
turn the goods. As Judge Jenkins said in the opinion : 

"The Company could compel a return of the goods not sold. Galt had 
not the option to pay for them in money. Even with respect to tbe goods 
unsold vyithin 12 months, the option for their return or payment was with the 
Company, and not with Galt; and nowhere in the agreement doe.s tbe latter 
covenant to pay for thèse goods, as in tbe case of a sale." 

Turning to the contract under review, what do we find? Every ob- 
ligation, risk, and burden were imposed upon Ward, as upon any 
other conditional purchaser. From the moment the goods were loaded 
upon the cars at Kansas City, they were at the risk of the consignée. 
He was to pay the freight, the insurance, the taxes, and to house and 
care for them when received. If they were destroyed by fire, or flood, 
or mobs, or from any cause, with or without the fault of the consignée, 
the loss was his. We search this contract in vain for any provision 
which enabled this so-cal!ed factor, at any time or under any circum- 
stances or conditions, to return the goods, except at the option of 
Bradley-Alderson Co. On the contrary, the contract contains the 
foUowing provision : 

"Any and ail goods of the respective kiiids on hand at thèse dates (refer- 
ring to the antécédent date, which would bave been July 1, 190C) the said 
party of the second part agrées to i)urchuse, and to pay and settle for the 

same as follows : Net cash, w-ith jier cent, interest from maturity, 

at option of the party of tbe tirst part, or, if party of tbe flrst part so eleots. 
said goods to remain in possession of party of the second part on the basis 
of this agreement, subject to settlemeut provided for goods as sales are made 
only," 

From which it is patent that at a specified date Ward was compell- 
able by Bradiey, Alderson & Co. to pay for the goods at a designated 
cash price. He had no alternative left him of choice. It was wdiolly 
at the élection of Bradiey, Alderson & Co. If so demanded by Brad- 
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ley, Alderson & Co., when the time arrived, just as in tîie case of 
any other purchascr of goods, Ward was compellable to pay thc stipu- 
lated price, whether or not he had sokl a singie article. This jiayrnent 
made, he would become the absohite owner. I respcctfuUy, but 
earnestly, submit that, if such a contract can pass as a consignment 
made to a factor, ali that any vendor bas to do to évade and render 
vakieless the declarcd pubhc policy of the state to compel the placing 
of conditional sales or delivery contracts on record is to scnd bis wares 
to a couiitry merchant, to be displayed in his store as his own, and sell 
to whom he may sélect, to be paid for to the sender at a future time, 
at a given price, at his option, providcd, only, that the sender call 
the transaction, inter nos, a consignment or commission, or hîmself 
principal and the sendee his agent. If, when the time of payment 
arrives, the shipper wants his money, he elects to hâve the sendee 
pay the cash, provided he then be soïvent ; but, if the sendee become 
insolvent and bankrupt, the sender then leaves himself in position 
to exercise his other option to demand and reclaim the goods. If 
such cunning jugglery as this can gct around or tbrough the Missouri 
statute, then it is but a cobweb through vvhich the cunning of the 
vendor, with the suijservient assistance of his vendee, may break 
at will. 

To escape this criticism it is urged that the paragraph above quoted, 
which imposes upon the sendee the obligation to pay cash priées there- 
for at a given time, gives to the sender the option to continue the pos- 
session of the sendee on the basis of the agreement, subject to settle- 
ment provided for. In giving efifective opération to the state statute, 
this contract should be construed rather by its expressed possibilities, 
as to what the vendor may do and claim under it, tlian by its double 
aspect, under which it may be a sale or not, at the pleasure of the 
vendor. Can a court sanction such cunning évasion of a state statute, 
by which, at a given date, the consignor of the goods may, at his 
pkasure, compel the consignée to pay the iîxcd cash price therefor, if 
at that time the consignée be solvent, but, if then insolvent, the con- 
signor may assert that there was no sale and the right of réclamation? 
Such double attitude is precisely what this contract under the claim- 
ant's contention permits, which no refinement of reasoning can escape. 
If this contract can be upheld as a mère consignment of goods to a 
factor to sell as the agent for the principal, it must resuit that if in the 
contract the sender désignâtes himself as consignor and the sendee 
as agent or factor, with a stipulation that the title to the property shall 
remain in the sender, and that the sendee shall sell at least one-third 
for cash at a fixed price and return the proceeds to the consignor, 
and ail time notes indorsed by him to the consignor, he may by the 
same authority provide that at the end of 30 days ail goods on hand 
shall, at the option of the so-called consignor, be paid for in cash at a 
fixed price by the so-called consignée, or even in a shorter time, 
without having such contract acknowledgcd and recorded under the 
statute ; and if the consignée, when the time comes, is put into bank- 
ruptcy, the consignor can claim a consignment merely on commission, 
and reclaim the goods, Under such an arrangement the consignée has 
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but one option, and that is to sell at once for cash or at a short date to 
pay in cash for ail the goods on hand. Such a subterfuge can never 
receive my sanction. 

As a dernier re.-.sort the pctitioner, as if conscious of bis doubtful 
attitude, aftcr tlie filing of the pétition in involuntary bankruptcy and 
the goods were taken charge of by the rcceiver in bankruptcy under 
order of the court, caused bis contract to be recorded ; and it is insisted 
that, as this was donc prior to the adjudication in bankruptcy, it saved 
the petitioner's rights under the statute. If the law accord to the 
pctitioner such a locus pœnitentiœ, it would be a sufficient answer to 
the act that it does not appear that the contract was ever acknowledged 
or proved, without which it was not admissible to be either filed or re- 
corded. But, even had it been acknowledged or proved, it would be a 
post mortem performance. Aside from the Icga! effect of the filing of 
the pétition in bankruptcy, the property in question was in custodia 
legis, in the actual possession of the courtes receiver. The rights of the 
pctitioner and the crcditors had then a fixed status, which no subsé- 
quent act of the claimant could add to or take from. 

This same claimant presented to this court for its considération 
and construction one of its contracts, little différent in essentiai 
qualities from the one at bar. That case is styled "In re Rabenau," 
reported (D. C.) IIS b^ed. 471, whcrein the attenipted évasion of the 
Missouri statute in question was rejected. Without appealing to bave 
that ruling reviewed, this concern persists, with some change in foru), 
but not in substance, in refusing to place of record its contracts. 
In my judgment it présents an apt instance of the application of the 
wholesome rule applied by Judge Thayer, speaking for the Court of 
Appeals in Davis & Rankin B. & M. Co. v. Jones, (iii Fed. 124, 12(), 
14 C. C. A. 30, where, considering the construction of a contract 
about which there had been litigation and a diversity of opinion as to 
its purport before the one in suit v»'as acted on, it is said : 

"Uuder thèse circniiistiuipos, it was tlie duty of the phiintiff to alter tlie 
forD] of its contracts th(-n iu use. so us to avoid the question whether it ini- 
posed a .ioiut or a .several liability, which liad tlieretofoi'e jçiveii rise to coii- 
tiietiiig décisions. Xot haviii^' doue so. tlie ]ilaintilï caiinot coinplain if the 
courts adopt a construction of tlie coutra<;t wliich is niost fuvorahie to the 
défendants." 

Deeply impressed, as I am, with the fact of the persistent purposc 
of this pctitioner to évade, by mère jugglery of forms and expressions, 
the declared public policy of the state in enacting section 3412 of the 
Revised Statutes of 1890, I feel constrained to hold that the référée 
properly rejected this claim. 



CONWAY V. UNITiCI) SïATES et ni. 
(Circuit Court, D. NehrasI^a. January 7, 1907.) 

1. DlVOIÎOE— RiOHTS OF WlFE — L.\ND. 

Where a trust patent tor laiid jireviously allottcd to Indinns was Issued 
to tlie niale allottee after his uiari'iase to the l'enialo allottee, the right of 
tlie wife to an equi taille share of the iiroperty ou her beîng dlvorced solely 
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on account of her husband's l'ault, was withiii tho exclusive juriscliction 
of the court grauting tlie divorce, and a suit by tlie divorced wife to secure 
an interest in sucli land will not lie. 

[Ed. Note. — For cases in jioint, see Cent. Dig. vo], 17, Divorce, §§ 5S7, 
589.] 

2. Indians— Lands— Ai.i^OTirENT— RioiiTS or Allotteer. 

Act Cour. Mareh 2, 1889, c. 405, 25 Stat. 892, provided that to each meni- 
ber of the Ponça Tribe ot ludiaus who was the head of a family, thei';- 
should be allotted 320 acres of the Great Sioux Reserve, to every single 
person over 18 years of âge, a one-fourth of a section, etc. The act also 
de<'lared that on tlie approval of the allotment by the Secretary of the 
Interior he should cause trust patents to issue under which the United 
States should hold the land in trust for the allottce and liis heirs for 25 
years, etc. Complalnant, a female meuiber of the tribe more than 18 
years old, was allotted ICO acres of land after the Présidents proclama- 
tion that the act was in full force, as was also another Indian whoni 
c-omplainant subsequently married. The sélections were approved, an.l 
more than four nionths after the President's proclamation for the juir- 
pose of extinguishing the Indian tribes, the parties were married, after 
which each of tliem made otlier separate applications in lieu of their pre- 
vious applications, in order to get ad,ioiniiis; land, but the trust patent was 
by mistake made eut in the nauie of complninant's husband for tho ontire 
land, as the head of the famil.y. Hc'W. that Ihe faet that complainant and 
her liusband married before actual allotment and the issuance of a trust 
patent did not deprive complainant of the right to the land for which she 
applied. which becnme vested in her on the President's last proclamation, 
and that she was eiititlcrt to one-half the land patented to her husband. 

On Demurrer to the Bill. 

The bill allèges: That by the jirovisions of the act of C.ongre.ss approved 
March 2. 1SS9, it was. araong other thinss, provided "that each niember of the 
Ponea tribe of Indians then occupying a part of the Old l'onca réservation, 
within the limits of the Great Sioux reserve, sha'l be entitled to an allot- 
ment ujion the said Old Ponça réservation, as follows: To' each head of a 
family 320 acres; to each single person over eighteen years of âge one-fourth 
of a section ; to each orphan child under eighteen years of âge one-fonrth of 
a section : and to each otûor persoii under eighteen years of âge then living 
one-eighth of a section." 25 Stat. 892, e. 405. Another section of the act 
provided that, "upon the approval of the allotments by the Secretary of the 
Interior, he shall cause ptitents to issue therefor in the namos of the al- 
lottees, which patents should be of légal eft'ect and déclare that the United 
Stetes does and will hold the lands thus allotted for the period of twenty-five 
years in trust for the sole use and benefit of the Indian to whom sueh allot- 
ment shall hâve been made, or in case of his dœeasc, of his heirs, according 
to the laws of the state or territory whero su-ch land is located, and at the ex- 
piration of said period the United States will eonvey the same, by patent, to 
said Indian, or his heirs as aforesaid, in fee, disc^harged of said trust and free 
of ail charge or incumbrance whatsoever." 25 Stat. 891, c. 405. That at 
the time of the passage of said act, the complahiant was a meniber of the 
Ponea tribe of Indians, who occupied the réservation in the state of Nebraska. 
and for a long time prior fhoreto. and fnr several years thereafter, she has 
fik.vays maintained her tribnl relations with the said Ponça tribe of Indians. 
That she was born on the 2()th day of -Tuly, 1870. and was. on the 2d day of 
March, 1889. living upon said Old Ponça réservation, withhi the limits of tbc 
Gi'eat Sioux reserve, in tho said state of Nol)raska, and was at tlie time an 
unmarried person more than 18 years of ago. That shortly after the passtigi» 
of said act of Congress of Marcii 2, 1889, the TJnitfvl States, through its duly 
authorized otRcers, appriscd and iuformed the Ponça Indians of tho ternis ami 
provisions of the said act of Congress, to secure the consent of the tribe to the 
provisions of said act. Tliat within six months after the jinssage of the act. 
the said Ponça tribe of Indians accepted the terms and jirovisions therodl'. 
That abont the inonth of July, 1889, the complainant, in couforniity with (lu- 
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provisions of said act of Congress, duly selected a tract of ICO acres of land 
witljln tlie said Ponea réservation, and duly notified the proper allotting 
agent of the United States of her said sélection of said tract of land, and duly 
demanded of him that the same be allottcd to her in severalty, according 
to the provisions of the said act of Congress of March 2, 18S0, and the said 
sélection so made hy couiplaînant was by the allotting agent of the United 
States duly approvcd. 

, The bill f urther charges : That the défendant, David Sherman, is also a 
member of said l'onca tribe of Indiiins, living at the time of the passage of 
the act, and long prior thereto, upou said réservation, and maintaining bis 
tribal relations vvith the said Ponça tribe of ludiaus, and thorol:ore entitled. 
under the provisions of said act of Congress, to an allotment lu severalty of 
ICO acres of land, to be selected by him in said réservation. That some time 
in the summer of 1889 the said David Sherman did make such sélection, 
which was approved by the allotting agent. That on the 13th day of .lune, 
1S90, the complainant and the said David Sherman were duly married in the 
State of Nebraska, and uutil the mouth of Novcinber, 1897, continued to be 
husband and wife. That immediately after their inarriage they went to live 
at tUe home of the parents of Shermau, and while there living they agreed 
and decided between themselves that, as the allotments respectively selected 
by them were situated several miles ai)art, and for tbis reasou too remote from 
each other to be used advantageously by each of them, they would try to 
sélect others. That thereupon the complainant. of her own voîition. made the 
request to the proper allotting agent of the United States that, in lieu of land 
heretofore selected by her. sbe be allotted a différent tract of IGO acres of land 
lying in said Ponea réservation, and described as follows : the south half 
of the northeast quarter and the north half of the soutbeast quarter of sec- 
tion 24, township 32 N., range 7 W.. and the lots mnnbered 2 and 3 in section 
19, township 32 N.. range 6 W., said tract of land heing at that time subject 
to sélection and allotment to the members of said Ponça tribe, under the 
act of Congress. That tbis request of complainant was granted and approved 
by the allotting agent. That at the same time the said David Sherman agreed 
and declared that, in lieu of the 100-aere tract of Land previously selected by 
him as aforesaid, he would sélect and take the remaining 100.31 acres of 
land within the metes and bounds aforesaid, and in addition thereto, in order 
to make up the 300 acres to which he was entitled. a tract of land raore 
particularly described as follows: Lot 1 in section 2, township 32 N., range 9 
W., being a i>art of the land previously selected by him. That thereafter said 
original sélections were, in considération of said new sélections, canceled ; 
and In the fall of the year 1890 the complainant and said David Sherman 
moved upon and took possession of the tract of land described as the south 
% of the northeast 'A and the nortli V2 of the soutbeast 14 of section 24, 
township 32 N., range 7 W., and the lots numbered 2 and 3 in section 19, 
township 32 N., range G W., and continued to make their home at that place 
until the year 1897. That after the cancellation of said original sélections 
by the allotting agent, as above set forth, on the 14th day of October, 1890. 
the schedule of allottments of the lands as provided for in tlie act of Congress 
was finally completed, and. on the 22d day of October, 1S90, by the acting 
Commissioner of Indiiin Affairs, deposited in the General Land Office of the 
United States, and approved by the Secretarv of the Interior, and upon said 
schedule of allotments it was wi'ongfully made to nppear that the said David 
Sherman, as the head of the family consisting of himself and complainant, 
had been allotted the lands last-above described, together with lot numbered 
1 in section 2, township 32 N., range 9 W., but of which fact, complainant 
allèges she had no knowled.ge. That on the 2(3th day of May, 1891, a trust 
patent was by the United States issned, conveying said tracts of lands to 
David Sherman, which she says was erroneous. as they were each entitled 
to patents for 100 acres in severalty. That the trust patent was delivered to 
complainant and David Sherman together, and, with the consent of the said 
David Sherman, complainant took the same iuto her own possession, and jt 
was understood and agreed between them that, in considération of the 
premises, one-half of the land mentioned in said trust patent should belong 
to complainant and one-half to the said David Sherman, and that at the end 
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of the 25-year period meiitioned therein one-lialf thereof sbould bêlons 
absolutely to complahiant and one-half to David Sherman. Tb.at neitbei- 
TOmplainant nor the said David Sherman made any effort or tooli any steps 
to bave the said trust patent eorrected, se as to include both namc-s tbereiu 
as grantees befause of said complète and mntual nnderstanding, and for 
the further reasou that tboy understood from wbat liad beeu said by tho duly 
autborized agent of the L'nited States that the said trnst patent was a niero 
preltmiuary paper, and that nitimately, at the end of the 25-year period. they 
eacb of them would reeeive 100 acres of land. That eomjda'inant and David 
Sherman joiutly controlled and retained possession of said lands, and that 
David Sherman at ail tinies conceded and admitted the ri.çlit of complainant to 
one-half thereof. That in ]8!)7 complainant, on aeconnt of divers cruelties 
of the said David Sherman towards lier, and on aeconnt of the habituai 
drunkenness of the said Slierman, was duly awarded a decree of divorce from 
the bonds of matriniony by a court of compétent jurisdictiou of the stute of 
Nebraska, and was by said decree of divorce awarded the care and custody 
of the three minor children of the complainant and the said David Sherman ; 
but that since the grantins of said divorce, said David Sherman has exclnded 
complainant from tiie possession, occupation, and control of the said tracts 
of land, and withiu the last few years bas denied the risht of complainant 
to any of said lands or the profits or proceeds ther(>from. That since then tlie 
défendant David Sherman has intermarried with the défendant Dora Slier- 
man, and oiie cbild has heen boni of said marriase, who Is now living. That 
sbe lias repeatedly applied to the Department of the luterior of the United 
States to hâve the said trust patent eorrected so as to include the name of 
complainant and David Slierman as grantees, and lias repeatedly applied to 
the said Department of the Interior to compel tho said Sherman to permit her 
to participate in the control, possession, and rents. profits and proceeds of 
said land with the said David Slierman, and the said Department of the In- 
terior has refused to accord to her any relief whatever. 

The prayer of the hill is for a decree adjudgiiig her to be entitled to one- 
half of the lands descrihed in said trust patent issued to David Shorniaii on 
the 2Gth day of May, ISOl, and that as to one-balf of the rights and benefits 
conveyed by the said trust patent, David Sbernian be decreed to bave ro- 
ceived the same in trust niorely for the complainant, and that said trust 
patent be eorrected so as to include the names of complainant and David 
Sherman as grantees therein, and a decree for niesiie profits and ail proper 
relief. 

The défendants demur to this bill. 

J. W. Woodrotigh, for complainant. 

A. W. Lane, Asst. U. S, Atty., for défendants. 

TRIEBER, District Judge, by assignment from the Eastern Dis- 
trict of Arkansas (after stating the facts). The contention on the 
part of complainant, that, owing to the fact that complainant was di- 
vorced from her husband without fault of her own, but solely on ac- 
count of his faults, she is equitably entitled to some share of the prop- 
erty for the support of herself and the children, fruits of her marriage 
with David Sherman, cannot be sustained. That was a matter solely 
within the jurisdiction of the court vidiich granted the divorce. Some 
reliance is placed upon Morrisett v. United States (C. C.) 132 Fed. 
891, but that case is clearly distinguishable from the one at bar. There 
the husband, divorced for his misconduct towards his wife, sought to 
hâve a patent which Kad been issued to his wife, she representirig 
herself to be unmarried when, in fact, she was married, adjudged to be 
lield for his benefit. This the court refused to grant upon the sole 
ground that "He who seeks equity must do equity." The rights of the 
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parties having been once established by the allotment and the exécu- 
tion and delivery of the trust patent cannot be changed by anything 
that may happen thereafter. 

The main question to be determined in this case is, when did the 
members of the Ponça tribe of Indians become entitled to the lands 
directcd to be allotted to them by the act of 1889 ? On the part of the 
défendants, it is contended that no right, title, or interest whatever 
passed to the members of the tribe under that act until the allotment 
rolls had been approved by the Secretary of the Intcrior and the last 
proclamation of the Président ; and as this was not donc until October, 
1890, the complainant beins^ then the wife of the défendant David 
Sherman, she was not entitled to an allotment in her own right, but 
that the défendant Sherman, being then a married man, was under 
the act entitled to an allotment of 320 acres as the head of a family. 
On the other hand, it is contended on behalf of the complainant that 
the act of 1889 was a grant in pr^esenti, and that there was ves'ied in 
each of the members of the Ponça tribe an inchoate right to the lands 
to be allotted to them under tlie act, to become perfect by the allotment 
and the issuance of the trust patent. The learned counsel for the 
défendant relies principally upcn the very able opinion of Judge Shiras 
in Sloan v. United States (C. C.) 118 Fed. 283. That opinion is en- 
titled co the highest considération, as it indicates the great care with 
which the issues involvcd had been examined by the learned judge; 
but a careful examination of the act of 1882, under which the Sloan 
Case arose, will clearly show that the language used in the two acts 
is not identical, and for this reason the Sloan Case is not conclusive 
of this case. 

The act of Congress under considération was not to go into effect 
immediately after its passage, but was to become operative only upon 
acceptance by the Indians in manner and form prescribed by the 
twelfth article of the treaty between the United States and the Sioux 
Indians concluded April 29, 1808 (15 Stat. 03-j), which acceptance and 
consent is to be made known by proclamation by the Président of the 
United States. Section 28, Act i\Iarch 2, 1889,' c. 40.5, 25 Stat. 899. 
On February 10, 1890. the Président issued his proclamation that the 
act had gone into effect, having been accepted by the Indians. 2fi 
Stat. 1551. The proclamation of the Président issued October 23, 1890 
(2G Stat. 1559), after the lands had been allotted, was not for the 
purpose of confirming or in any other wise afîecting the title of the 
Indians, but was in pursuance of section 13 of the act of Congress for 
the purpose of declaring the Indian titles extinguished and enabling 
the State of Nebraska to extend its jurisdiction over the same, in pur- 
suance of the provisions of the act of Tvlarch 28, 1882. As thèse acts 
of Congress are in effect treaties with Indians, having taken the place 
of treaties since treaties with Indian tribes were prohibited by Act 
March 3, 1871, c. 120, IG Stat. 54 I., 50(5, they should receive the' same 
construction as was given to Indian treaties. In construing the lan- 
guage used in a treaty or in an act of Congress dealing with the Indians, 
and wdiich is to take effect only upon the acceptance by the Indians, it 
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îs the well-settled law tliat the lang;uagc used should never be COU- 
strued to their préjudice. 

In Worcester v. Georgia, G Pet. 515, 8 L. Ed. 483, Mr. Justice 
McLean, in his concurring opinion, said : 

"To contend tliat tlie word 'allottpd,' iu rcfcrpiu'e to tlio land guaraiitied 
t& the Indians in certaJ!! treatios. iiidicates a i'a'vor eoiifevred ratlier (lum a 
riglit aokiiowiedged. would. it seoin.s to me, do injustice to the iiiidrrstiindinfr of 
the parties. Uo\y tlie words of tlie treaty wore uurtoratood l)y this uiileltei-ed 
people, l'atluT than their critieal lueaaing, should lorui the nile of construc- 
tion." G fct. riS2. 

In Rutherford v. Greene. 2 Wlieat. 19(), 198, I L. Ed. 218, the 
language used in an act of the Législature of the state of North Caro- 
lina for the rehef of the officers and soldiers in the contiitental line 
was : "Shall be allotted for and given to." Thèse words, it was con- 
tended, gave nothing; that they were in the future, and not in the 
présent tense. and indicated an intention to give in the future, but creat- 
ed no présent obligation on the state nor présent interest in the gran- 
tees; but it was lield tliat, as the act was to be performed in the fu- 
ture, the words directing it were necessarily in the future tense, and 
although the land was undefîned, the survcy afterwards made in pur- 
suance of the act gave précision to the title and attached it to the land 
surveyed. Chief Justice Marshall, in delivering the opinion of the 
court, said : 

"Were it evc]i tnie tliat the words 'are hereli.v given' woiiW niake the jïift 
more explifit, whieli is not adniitted, it sin'ply cannot be necessary now 
to say that the validity of the lep,ishnive .act dépends irt no degree on i'ts eoii- 
tainin.t: the tochnical terms nsed in a conveyance. Nothing can be more ap- 
parent than the intention of tlie Leplslature to order their connu issioners 
to make the allotmeiit and to give the land wheu allotted to Gen. Greene." 

In United States v. Rrooks, 10 How. 112, 13 L. Ed. 489, the language 
nsed in a treat}' with the Caddo Indians was : 

"Shall hâve their rigiit to the said fom- ieaanes of hnid reserved for theni. 
and tbcir beirs and assi.gns, forever. The said Innds to he taketi ont of the 
lands eeded to the TTnitod States b.y the said (;!addo nation of Indians, as ex- 
pressed in tlie treaty to wbicli tbese articles ai-e snppleinentary ; and the said 
four lengues of land shall be laid off," etc. 

It was held that thèse words gave to the réservées a fee simple to 
ail rights which the Caddos had in those lands as fnlly as any patent 
from the government could make one. 

In Freemont v. United States, 17' How. 512, 15 L. Ed. 241, a Mexi- 
can grant of a certain tract of land known as "Las Mariposas" was 
made, with certain undefined boundarics. The grant was of 10 square 
leagues, subject to certain conditions, and was to be made definite by 
future survev. The grant purported to convey a présent and immédi- 
ate interest, in considération of previous ]iublic services, and it was held 
to be a grant in prsesenti, upon the authority of Rutherford v. Greene, 2 
Wheat. 19(5, 4 L. Ed. 218, that the conditions were conditions subsé- 
quent, but that noncompliancc with them did not aniount to a forfei- 
ture of the grant. 

In New York Indians v. United States. 170 IT. S. 1, 18 Sup. Ct. 531, 
12 L. Ed. 92Î', it was held that a provision in the treaty of June 15, 
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1838, which was as follows : "In considération of the above cession 
and relinquishment, the United States agrée to set apart a tract of 
country containing 1,824,000 acres of land as a permanent home for 
ail the New York Indians * * * to hâve and to hold the sanie in 
fee simple to the said tribes or nations of Inthaiis, by patent from the 
l'resident of the United States, issned in conformity with the provi- 
sions of the third section of the act of ]\Tay 28, lS;î(i, with fnll power 
and authority in the said Indians to divide said land among the différ- 
ent tribes, nations or bands in severalty, with the right to sell and con- 
vey to and from each other" — was a grant in pra;senti. 

In Doe V. Wilson, 23 Mow. -JÔT, -101, Ui L. Ed. 581, the question be- 
fore the court was the effect of certain réservations to individual In- 
dians made in the treaty of October 27, 1832, with the Pottawatomie 
tribe of Indians. By that treaty, the Indians ceded to the United 
States certain tracts of land therein described, reserving some to individ- 
ual Indians. Thèse réservations were described as one or two sections 
vvdthout any spécifie descriptions as to metes and bounds, as the lands 
were then unsurveyed. The treaty provided: 

"The foregoins réservations sball be seleoted iinder tlie dii'ection of tlie 
Président of tlie Ciiited States, after the land sliall hâve boen surveyed, and 
the boundaries sball eori'espond with the publie surveys." 7 Stat. 401. 

Before the lands were selected or located by the Président, one of 
the Indian réservées sold them, and it was claimed that his deed was a 
nuUity, and nothing passed by it, as the lands had not been selected or 
located by the Président and no patent issued therefor. But this con- 
tention was overruled by the court, the court holding that : 

"Pet-cbi-co ftbe Indian réservée! was a tenant in common with the United 
States, and could sell his reserved interest, and tliat when the United States 
selected the lands reserved to hini and made partition, his gi'antees took the 
interest he would bave taken if living." 

This was approved and foUowed in Crews v. Burcham, 1 Black, 352, 
17 L- Ed. 91, and numerous other cases since that time ; the last being 
Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 E. Ed. 49. 

The facts charged in the bill, and admittcd to be true by the demur- 
rer are, that on February 10, 1890, the date of the President's proclama- 
tion, the act of March 2, 1889, -was then in full force, the com- 
plainant, as well as the défendant David Sherman, were unmarried 
adults over the âge of 18 years; that each of them had selected 160 
acres of land, which sélections were then duly apjjroved by the allot- 
ting agent of the United States; that on June 13, 1890, more than four 
months after the President's proclamation, they intermarried; that in 
the fall of 1890 the parties applied for différent allotments, each of 
them making separate applications, which applications were approved 
by the allotting agent and the first sélections canceled; that when 
the trust patent was delivered to them it was made out to David Sher- 
man as the head of the family for the entire 320 acres, or, to be exact, 
321.3 acres, comprising the sélections made by the complainant and the 
défendant David Sherman separately ; that, althongh the trust patent 
was delivered to complainant, she supposed it conveyed to her, for lier 
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own use, one-half of the lands last selected by her and David Sherman, 
and that both of them jointly took and retained possession of ail tbe 
lands ; the défendant Sherman at ail times conceding- and admitting 
her rio-ht to an undivided half thcreof until after the divorce, vvdien he 
excluded her froni the possession and for the first time denied her right 
to any of said lands or the profits thereof. 

Applying the rulcs above enunciatcd to thèse facts, the conclusion 
reached is that, upon the proclamation of the Président on February 10, 
1890, the grant to each of the Indians becamc complète, and com- 
plainant being then an unmarried adult over 18 years of âge, she be- 
came entitled to 160 acres of land, to be allotted to her thcreafter. 
The fact that she married the défendant Sherman thereafter, and be- 
fore the actual allotment and issuance of the trust patent did not de- 
prive her of the right which became vested in her when the President's 
proclamation was issued, and the mistake in conveying the two tracts 
selected by them separately to the défendant Sherman as the head of 
a family, especially in view of the fact that complainant's ownership to 
an undivided half thereof was recognized by the défendant Sherman, 
could not aiïect her rights as against him. 

For thèse reasons, she is envitled to the relief prayed, and the demur- 
rer to the amended bill should be overruled. 



IIURLEY et al. v. DEVLIN. 
(Bistrict Court, D, Kansas, First Division. November 24, lOOG.) 

No. 937. 

BANKEUPTCY — SUITS BY TkUSTEE— JUETSDICTTON OF OOTjr.TS or BaNK'IU'PTCY. 

Railla-. Aet Jnly 1, 1S9S, c. ."i41. § TOe, ;'.0 Stnt r,m [U. ,S. Coinii. St 
1901. p. 34521, as auieiidod in 1903 (Act Fcb. r>. 1903, c. 487, § IG, 32 Stat. 
800 [U. S. Conip. St. Sum». 190.j, p. GOO]) by tbe addition of the iirovision 
that "for the imrpose of sueli reeovery any court of bankruptfy, as h(>r(Mn- 
bol'ore dofiued, and an.v state court whicli would bave bad .iiirisdiction if 
banlvruptcy had not intervened sliall bave ooiunrrent juvisdiction," gives 
a court of bankruptcy .inrisdiction of a suit broiigbt by a trustée tbere- 
iinder to set aside au allesed fraudulent transfer of propert.y mnde more 
tlian four uionths prier to tbe bankruptcy, both as to sub.iPCt-inntter and as 
to lîîirties, witbout tbe consent of clfefendant, notwitlistandina; tbe fact that 
such a suit is not oiie of those expresslv excoptod by amended seeticn 23b, 
82 S^'it. 79S [U. S. Comi). St. Supp. ]90"i, p. GS(il, fi'om tbe freneral pro- 
vision therein mado that suits by a trustée, unle-ïs by consent of tlie dé- 
fendant, can only be brousbt in the courts wliere tiiey niight bave becn 
broutrht by tbe bankrupt if banlcruptcv bad not intervened 

[Ed. Note. — For cases in point, see Cent. Dis. vol. 0. Rankru"tcy, § 
411; jurisdictiou of fédéral courts in suits reiatiug to bankruptcy, see 
Bailcy v. Mosher, 11 C. C. A. 313.] 

In Equity. On plea to the jurisdiction of the court. 

A. A. Hurd and J. S. Dean, for complainants. 

Harkless, Crysler & Histed and D. R. Hite, for défendant. 

POLLOCK, District Tudge. There is but one question rn'="'1 hv 
the plea for décision. It arises in this manner: Subdivision "b" of 
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section 23 of the National Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 55-3 [U. S. Comp. St. 1901,' p. 3131]), as amendée! by Act 
Feb. 5, 1903, c. 187, § 8, 32 Stat. 798 [U. S. Comp. St. Supp. 1905, p. 
686], provides: 

"Suits by the trustée shall ouly be bi'oi]!,'lit or prosecuted ia the courts 
wliere the baiikrupt. whose estate is bcin^ udmiuistered by such trustée, 
minht bave brou;;lit or i)rosecuted tlieiii it i)roceediugs ni baiii;rui)t<;y had not 
been instituted, unless by consent of the i)roi)Osed détendant, (■■rccpt ■'iiiits for 
the recovery of pro/xrty tinder section- aixii/, aulnlivimju h, uiid section sixty- 
acKcn, subdivision e." 

Subdivision "h" of section 60 (30 Stat. 562 fU. S. Comp. St. 1901, 
p. 3445]), as amended (32 Stat. 799, § 13b [U. S. Comp. St. Supp. 
1905, p. 689]), provides: 

"If a bankrupt sball bave given a profei'ence, and the person receiviug it, or 
to be benefited thereljy, or his a.içent acting tberein sliall bave bad reasonable 
cause to behevo that it was intended tlierel)y to give a jn'eference, it shall be 
voidabie by the trustée, and he may reeover the property or its value from 
such person. And, for the purpose of siick recorery, any court of hankruptcy. 
as hcreinJipfore defincd. and any State court ichich xcould hâve had jiirisdiction 
if tjankruptcy had not intervencd, shall Uave concurrent jurisdiction." 

Subdivision "e" of section 67 (30 Stat. 564 [U. S. Comp. St. 1901, 
p. 3449]), as amended (32 Stat. 800, § 16 [U. S. Comp. St. Supp. 
1905, p. 690]), provides: 

"Tliat ail conveyances, transters, assignnients, or incunibrances of bis prop- 
erty, or any part thereof, made or given by a person adjudged a bankruiit un- 
der the provisions of this act subséquent to the j)assage of tins act and witbin 
four niouths prier to the tiling of tlie ijetition, with the intent and purpose on 
his part to liinder, dclay, or defraud his creditors, or any of them, shall be 
null and void as against the <Teditors, of sucb debtor, except as to purchasers 
in good faith and for a. présent fair considération ; and ail projierty of the 
debtor eonveyed, transferred, assigned, or eneumbcred as aforesuid shall, if 
he be adjudged a bankrupt, and the same is not exempt from exécution and 
liability for debts by the law of his doinicile, be and reniain a part of tbe as- 
sets and estate of the bankrupt and shall pass to bis said trustée, whnse duty 
it sball be to reeover and reclaim tbe same by légal proceodings or otberwise 
for the benefit of the creditors. And ail conveyances, traiisfers, or incuni- 
brances of his property made by a debtor at any finie witbin four montbs pri- 
er to the flllng of the pétition against bini. and wliile insolvent, wliieli are 
beld null and void as against the creditors of such debtor by tbe laws of tbe 
State, territory, or district in wbicli sucb pro]>erty is situate, sball be de."med 
null and void uuder tbis Act against tbe creditors of such debtor if lie be 
adjudged a bankrupt, and sucb property shall pass to tbe assignée and be by 
him reclaimed and recovered for the benefit of tbe creditors of the bankrupt. 
For the purpose of such recovery any court of hanlruptcy as hereinhefore de- 
fmed. and any State cnnrf ii:hifh -woiild liare had jiirisdtction if hankruptcy 
had not intervened, shall hâve concurrent jurisdictinn." 

Subdivision "e" of section 70 (30 Stat. 5G6 [U. S. Comp. St. 1901, 
p.. 3452]), as amended (32 Stat. 800, § 16 [U. S. Comp. St. Supp. 
1905, p. 690]), provides: 

"The trustée may avoid any transfer by the bankrupt of bis property wbicli 
any créditer of such bankrupt miglit hav(> avoided, and may reeover tbe prop- 
erty so transferr(!d, or its value, fi'om tbe person to wbom it was transfer- 
red, unless he was a boiia fide lioider for value i)rior to tbe date of the ad- 
judication. Such property may be recovered or its valu(! coUected from wlio- 
ever may bave received it, except a bona lide holder for value. For the pur- 
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pose of siicli recovery aiiy mvrt of 'banhruptcij a.t Jicrcinhcforc (Jcfiiied, and 
any State court whlok tcould hâve had jurùdictwn if bankruptvy had not iii- 
tervened, sJmll hâve concurrent jurisdtction." 

In each of the subdivisions above quoted the italicized words were 
added by the amendments made to the act on Februar}' 5, 1903, in 
changing and fixing the jurisdiction of the District Courts of the Unit- 
ed States over suits brought by trustées against third parties. 

This is a suit brought by the trustées of a banl<rupt estate in this 
court to recover property transferred to défendant, the wife of the 
bankrupt. She is, and was at the date of the commencement of this 
suit, a citizen of the state, domiciled Iiere. The conveyances by which 
the légal title to the property in question passed from the bankrupt and 
vested in the défendant were made much more than four months prior 
to the institution of the bankruptcy proceedings in this court against 
the husband of défendant. It is claimed by complainants thèse con- 
veyances were made without considération, and for the purpose of 
hindering, delaying, and defrauding the creditors of the bankrupt. No 
question of préférence is involved. Hence, it is clear the suit cannot 
be maintained under the provisions of subdivision "b" of section 60, or 
subdivision "e" of section 67 of the act above quoted, and can only be 
maintained in this court, if at ail, under authority conferred by subdi- 
vision "e" of section 70 as amended, above quoted. 

Défendant has not consented to the institution or maintenance of 
this suit in this court, and for want of such consent files her plea chal- 
lenging the jurisdiction of the court over her. The question is : Can 
this suit be maintained in this court without her consent? That this 
court has full and complète jurisdiction of the subject-matter of the suit, 
under subdivision "e" of section 70, as amended, must be conceded ; 
but does this court hâve jurisdiction of the person of défendant against 
her consent is the disputed point. The Suprême Court in Bardes v. 
Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, for- 
ever settled the question that subdivision "b" of section 23 of the orig- 
inal act precluded the District Courts of the United States from enter- 
taining jurisdiction of suits brought by trustées of bankrupt estâtes to 
recover or collect debts due from third parties, or to set aside transfers 
of property to third parties alleged to be fraudulent as against credit- 
ors, or to recover voidable préférences without the consent of the pro- 
posed défendant. The necessary effect of this holding was on a case 
like this, in the absence of the requisite facts essential to confer juris- 
diction on the Circuit Courts of the United States and failing to ob- 
tain the consent of the défendant to the institution and maintenance of 
the suit in this court under the original act, resort must hâve been had 
by the trustées for the purpose of such recovery to the appropriate state 
tribunal where the appearance of the défendant could hâve been com- 
pelled against her will. Subséquent to this décision, and it is thought 
at least in some m.easure to strengthen the act, and to enlarge the juris- 
diction of the District Courts of the United States over the persons of 
défendants in such plenary suits as above mentioned, Congress amend- 
ed the act on February 5, 1903. From the subdivisions of the several 
sections above quoted, as indicated by the italicized parts, it is clear 
there can be no longer any controversy over the right of trustées in 
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bankruptcy to loring and maintain in the fédéral District Court suits 
to set aside and recover préférences voidable under the provisions of 
subdivision "b" of section 60 of the act, or to set aside conveyances 
fraudulent under the provisions of subdivision "e" of section 67 of the 
act, and recover the property thereby conveyed without the consent of 
the défendant to the proposed suit; for such jurisdiction and power is 
not only expressly conferred by the amendments made to tlie subdivi- 
sions quoted, but the opération of such subdivisions are expressly ex- 
cepted from the gênerai terms of subdivision "b" of section 23 of the 
act as amended. 

Although the identical language employed in extending the jurisdic- 
tion of the fédéral District Courts over the classes of cases embraced in 
subdivision "b" of section 60 and subdivision "e" of section 67 of the 
act as amended without consent of the défendant is employed in the 
amendment to subdivision "e" of section 70, yet the lawmaking power, 
either through accident or design, failed to except the opération of 
that subdivision from the gênerai terms of subdivision "b" of section 
23 of the act. The ultimate question, therefore, is: What is the ef- 
fect of the amendments so made? Do they preclude this court from 
entertaining jurisdiction of this suit? That is, from compelling the 
appearance of the défendant to this suit in this court without her con- 
sent. This identical question received the considération of the dis- 
tinguished district judge for the Eastern district of Missouri in Gre- 
gory v. Atkinson (D. C.) 127 Fed. 183, in which case the jurisdiction 
of the court was denied, the reasoning there employed being that the 
whole act must be so construed as to give efïect, if possible, to each of 
its parts, and as the Congress bas had the whole act under considéra- 
tion when engaged in the détermination of what amendments should 
be made thereto, and as it expressly excepted the provisions of sub- 
division "b" of section 60 and subdivision "e" of section 67 from the 
opération of the gênerai provisions of subdivision "b" of section 23 
of the act, and did not except subdivision "e" of section 70, under 
which this suit is brought, therefore that subdivision, as amended, 
should be so construed as to confer full jurisdiction on this court over 
the subject-matter of this suit, to be exercised, however, only on consent 
to jurisdiction of the person of the défendant being given by her. 
This is also the argument employed by solicitors for défendant in sup- 
port of her plea. 

I fully recognize the rule of construction which requircs an act to 
be considered as an entirety, complète in ail its parts, so that, if pos- 
sible, effect may be given to each of its separate sections or parts. I 
also recognize the force of the argument made in support of the con- 
struction claimed, but from a careful study of the original act, the 
amendments made thereto, and the décision of the vSuprerae Court 
which led to the adoption by Congress of the amendments made I 
must décline to accept the views stated ; and for thèse reasons : 

First. This construction would amount to the absolute nullification 
of the amendment made to subdivision "e" of section 70 of the act 
now under considération, and leave it standing precisely as it did prior 
to the attempted amendment, for it cannot be doubted this suit might, 
with the consent of the défendant, bave been brought and prosecuted 
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in this court before the act was amended. This was the identical 
question submitted to and settled by the Suprême Court in Bardes v. 
Hawarden Bank, supra. Hence it should net be thought the Congress 
intended to do an entirely useless thing in its attempt to amend the 
subdivision of section 70 in question (Conger v. Kennedy, 26 Can. 
Sup. Ct. 404), and such conclusion does violence to the very rule of 
construction for which defendant's solicitors contend with se much 
insistence. 

Again, the language of the amendment is, "For the purpose of such 
recovery." The language is not for the purpose of jurisdiction over 
the subject-matter of the suit or action, for that, as has bcen seen, by 
consent of défendant, the court already possessed prior to the amei^id- 
ment, but it is for the purpose of such recovery. Before any "re- 
covery" may be had, as that word is hère employed, there must be 
jurisdiction, not only over the subject-matter of the suit, but as well 
over the person of the défendant. Full, complète, and absolute juris- 
diction over both the persons to and subject-n:atter of a suit must pré- 
cède the right to a recovery. 

Again, the défendant résides in this state and coun*y, and may be 
served with compulsory process directed froin the District Court of 
this state sitting within this county, and she migh% if the complainants 
had brought this suit in that court, bave beeu comp:llel to litigate 
with complainants the issues raised by their bill of complaint in such 
court of this state regardless of her consent and in the face of lier 
fîercest opposition. Prior to the amendment comolainants would bave 
been coniDelled to resort to that forum ; the défendant not co"sent- 
ing to this court entertaining jurisdiction over her person ; her 
cause. This is also the précise etïect of the ruling of the Suprême 
Court in Bardes v. Hawarden Bank, supra. But the further languagi' 
of tlie amendment is : 

"Tliis court lin such n suit as tliisl for tlie ijuviiot-'i' of (-ncli recovery * * » 
sliiUl \<:\ve (Oiicnri-('iit .jiirisdictiou [witlil iiuy st:!tfi court wliicli wouIJ liave 
lUKl jnris:(lictiou if baiiliruijtcy liad not intervenetl." 

That the state court has full, complète, and ample jurisdiction over 
the persons and siibject-mat'er of this suit, if brought therein by com- 
plainants without consent of défendant, is not disputed, cannot and 
will not be denied, because it would hâve had jurisdiction if ba ' 'itcy 
had not intervened. This court, under the amendment nr has 

concurrent ; that is, the like or the same full, complète, absolute, com- 
pulsory jurisdiction possessed by the stîite court for the purpose of 
the recovery sought by complainan's in this court. This is the express 
langua^'e of the amendment. It is the lates»: expression of the législa- 
tive will. Later under the rules governing the construction of statutes 
than that employed in the amendment to subdivision "b"' of section 
23, because later in point of time ; considération being had to the man- 
ner of' adopting and amending législative acts. The provisions of this 
subdivision of section 70, it is true, is not expressly excepted from 
the opération of the gênerai provisions found in subdivision "h" of 
section 23 of the act, but, in my judgment. it is excepted by such neces- 
sary implication as to render the construction hère given absolutely 
imperative. 
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Again, if further reason for the holding hère made shotild be 
thonglit necessary, I might add the language found in section 23 is 
gênerai in its nature, and is intended to apply to ail classes of cases 
not excepted from its opération. The language employed in the 
amendment to subdivision "t" of section 70, under considération, is 
spécial, and applies to a particular class of cases therein comprchended. 
It is a vvell-settled ruie of construction of statutes that the gênerai 
provisions of an act, when in confîict with spécial or particular pro- 
visions, must yield, and the spécial or particular provisions prevail. 

For thèse and other obvious reasons which might be urged, I am 
of the opinion the clear, positive, and unambiguous language employed 
in the amendment to subdivision "e" of section 70 of the act shoubl 
stand and be given effect by the courts, although not excepted in ex- 
press terms from the opération of the gênerai provisions of subdivi- 
sion "b" of section 23 of the act. 

It follows the plea to the jurisdiction of this court must bc overruled, 
and it is so ordered. 



In re SANDKRSON, 

nOIlSKIXS V. SANDKitSON. 

(District Court, D. Vormont. Deconil)or 21. 1000.) 

1. B.\NKEtrPTCY— ASSETS OF BaXKHUI'T— INTERFST IN ItiCAL KrtrATK— Ev^DE^'CE. 

Evidence Itehl insufticieut to .jusiii'y a findi!!*; cliat a l^aiilirupt liad an 
interest In a farm, tlu; title of wliicli wp.s in lus fatlier, wliieli could be 
snbjeeted to tlie paynient of the ban];rn]>l's (l(4)ts. 

2. Same — Prefekencï:s— l'EiiSONS Bemefiïkd— Sitketiks. 

Bnnla-. Act ISiJS, c. 54. § GO, subd. B. :',(> Stat. .■.(;2 |U. S. Conip. St. 1901. 
p. 3445], déclares tbat if a banlcrnpt sliall ]ir,\-e .t;iven a prolcrence, and 
the person reccivinj;; it, or "to be l)eiie!ite<l t!iei-el)y." sliall liave had rea- 
sonable cause to bclicve that it was intended t]i(>rel)y to '^ixc. a préfér- 
ence, it sball be voidable hj' tlie trustée, and lie iiiay recover tlie prop- 
erty, or its value, from sueh person. A baidnaiiit Iiorrowed funds from 
certain foreign lenders, his father beconiiiif; surety on the notes given to 
secure tlie sanie. and later the baiikrnpr, wbile iiisolveui to the knowl- 
edge of his father and under his advice, usckI the proceeds of the bank- 
rupt's business to pay such notes within four months l)eforo the bank- 
ruptey proeeedings were instituted. Jl'-ld, tlint tlie banlirniit's fatlx'r was 
a person "l)enefited" by such transactio}! v.ithiu such section, and was 
therefore liable l'or the retm-n of tlie nioney so paid. 

F. C. Smi'^h and Lee S. Tillotson, for petitioner. 
C. G. Austin & Sons, for petitionee. 

MARTIN, District Judge. The trustée, by pétition, allèges in sub- 
stance: That Lynn J. Sanderson was duly adjudged a Ijankrupt May 
20, 1904, upon his creditors' pétition. That thereafter the petitioner 
was elected trustée. That the peHtionee is the father of the bankrupt 
and is the owner of a farm, consisting of 23ô acres of land, sittiated 
on tlie "Gore Road," so called, in Franklin county. That the bankrupt 
carried on said farm for many years jtist preceding his bankruptcy, 
and increased its value, improved the buildings, and increased the 
amount of stock on said farm. That he had paid the taxes and inter- 
145 F.— 18 
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est on a mortgage that existed on said farm, which mortgage was 
executed by the petitionee, and had shipped the petitionee large quan- 
tities of ha)'. That said bankrupt made said improvements and pay- 
ments with the understanding that he was to own an interest in said 
îarm. That the bankrupt engaged in the creamery business about the 
Ist of January, 1902, under some arrangement with the petitionee. 
That said creamery business was dishonestly managed, whereby the 
products thereof were invested by the bankrupt in making said im- 
provements, increasing the stock on the farm, and that within four 
nionths of the filing of the pétition in bankruptcy the said bankrupt and 
the petitionee entered into a conspiracy to defraud the patrons of said 
creamery, who were also creditors of the bankrupt, and to fraudulently 
use the money received from the sales of the products of the creamery 
to make preferred payments to certain creditors who held the notes of 
the bankrupt, which notes were signed by the petitioiiee as surety, and 
by others to whom the petitionee had furnished collatéral security for 
so signing said notes, and did. in pursuance of said conspiracy, make 
preferred payments thereon within four months preceding said proceed- 
ings in bankruptcy. That the said bankrupt and the petitionee col- 
lusively formulated a letter and mailed it to the patrons of the cream- 
ery for the purpose of prevailing upon said patrons to continue their 
patronage, and thus enable the bankrupt to accumulate more money 
with which to make payments to preferred creditors, which letter read 
as follows: 

"Maplewood Creamery. 

"Highgate Ceuter, Vt, Aug. 25, 1903. 
"I n>gret to say to you that on aecount of financial losses that I am com- 
])oI]e(î to suspend payment of my creditors for the time being. I hâve strug- 
gled against adverse eircnmstanees for a long time, and paid a hundred cents 
on a dolhu- that I owed imtil I hâve become deeply involved, and am unable 
to nieet my obligations as they become due. No one will regret the situation 
more than inyself, for I am anxious to pay every honest dollar that I owe, 
and 1)01)0 to do so if my creditors wlll give me an extension and for- 
bear with me. I find n)yself in debt from $7,000 to $10,000, but I hope to be 
able in the future to pay ail I owe, if I hâve my health and streugth. If 
I c-an avoid the disgrâce of bankruptcy and secure the confidence of my 
<'reditors, so that they will forbear payment with me, I feel confident that 
T shall be able to pay ail in the future. I am advised that, in view of the 
circumstances, I eannot safely make payment to any of ui.y creditors until 
it is aseertained what attitude they take in the premises. Shall be pleased 
to advise with you, or any of my creditors. in regard to the best niethod to 
I)ursue, and will be glad for your co-operation and advice in the premises. 

"Very respectfully yours, L. J. Sanderson." 

That the bankrupt testified before the référée in bankruptcy, and on 
this testimony, which is set out in the pétition at some length, it is 
charged that the bankrupt and the petitionee were partners in said 
creamery business. That at the time of making said preferred pay- 
ments the petitionee knew that bis son, the bankrupt, was insolvent, 
and therein prays the court to appoint a receiver to take possession of 
said farm. That the bankrupt's interest in said farm be carved out for 
the benefit of the bankrupt's estate. That the petitionee aecount at 
length to the trustée of the bankrupt. That the petitionee be ordered 
to pay such sum or sums and to surrender any and ail property that 
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shall be found due the petitioner, or to which he is equitably entitlcd, 
by sonie short day to be fixed by the court. That such orders be made 
as may be necessary to define and protect the interests of the respective 
parties in the real and personal property described in the pétition, and 
for such other and further reUef as to the court may seem meet. The 
answer, in effect, dénies the material allégations of the pétition. The 
matter was referred by my predecessor to Hon. H. C. Royce as spécial 
master. The spécial master heard the parties and such évidence as 
they chose to submit, and from his report it is found in substance that 
the said Lynn J. Sanderson was duly adjudged a bankrupt May 30, 
1904, upon his creditors' pétition; that thereafter the petitioner was 
duly elected trustée of said Lynn J. Sanderson's bankrupt estate ; that 
the petitionee is the father of the bankrupt, and is and was the owner 
of real estate as alleged in said pétition ; that the bankrupt carried on 
said farm for many years just preceding his bankruptcy, and during 
that time the farm materially increased in value, and there was a large 
increase in the amount and value of the stock on said farm. He also 
finds that during that time the petitionee furnished large sums of money 
for its improvement ; that the bankrupt made substantial improve- 
ments ; that the bankrupt first took possession of the petitionee's farm 
in 1892, and down to the fall of 1898 he and his wife, being hard-work- 
ing people, rendered valuable services upon said farm, and that their 
services together were fairly worth $450 a year over and above their 
living expenses; that during that time the bankrupt had the support 
of himself and wife, clothing, spending money, traveling expenses, 
doctor's bills, etc. ; that he did no other business, except in connection 
with the creamery, than that of carrying on the petitionee's farm ; that 
the accounts between the petitionee and the bankrupt were not well 
kept, but his conclusion is that, under ail the circumstances, he is unable 
to find that the petitionee should account to the petitioner as trustée 
of Lynn J. Sanderson in bankruptcy for any sum or sums of money un- 
less by reason of facts "hereinafter set forth." Those facts relate to 
payments to preferred creditors within the four months just preceding 
the bankruptcy. The référée carefully states many facts and circum- 
stances connected with the transactions between the bankrupt and the 
petitionee that are not material to repeat hère, in view of the fact that 
he concludes that there should be no accounting relating to the carry- 
ing on of the farm. He finds that the bankrupt expected that he would 
bave some interest in the real estate of the petitionee, but that the 
petitionee did not so understand it. 

Li the opinion of the court, the facts set forth by the master are not 
sufficient to justify the court in ordering a receiver to take possession 
of said farm, or decree to the trustée in bankruptcy an ownership 
in any part or fractional part of the petitionee's real estate. It well 
enough appears that the bankrupt and the petitionee procured loans 
at the Eastern Townships Bank at Bedford, province of Québec, Can- 
ada; that they procured one J. M. Hill, Jr., and other parties, to sign 
some of said notes as sureties, and the petitionee gave to those surety 
signers collatéral security in some instances ; that within four months 
of filing said pétition in bankruptcy several of said notes were paid, and 
payments made upon other notes at said bank. It is claimed by the 
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petitionee that thèse preferrccl payments were made to creditors of 
the bankrupt who then were and are now domiciled in Canada, and thiis 
without the jurisdiction of this court, and that any preferment that 
was made to them, although within the four months, cannot be reached 
in this proceeding-. The master finds that the petitionee was a surety 
signer upon those notes; that lie was benefited by those payments; 
that lie is within tlie jurisdiction of this court ; that before said pay- 
ments were made it was talked over and undcrstood between tlie bank- 
rupt and the petitionee that said obhgations shoukl be paid, with tlie 
understanding between them that, the situs of the debts and the rési- 
dence of the creditors being in Canada, payments made on said notes 
could not be recovered back in the event of bankruptcy proceedings ; 
and that the petitionee then knew, or ouglit to hâve knowii, that said 
Lynn J. Sanderson was heavily in debt, in failing circumstances, and 
was, in fact, insolvent. He also finds that it was the intention of the 
bankrupt and the petitionee to prefer said creditors to whoni sucli pay- 
ments were made. 

Section 60 of the national bankruptcy act, subdivision B (Act July 
1, 1898, c. 541, 30 Stat. o62 [U. S. Comp. St. 1901, p. 3U5]), provides': 

"If a baiikrui)t sball liave given a préférence and tlie person reeeivin.i; it, 
or to be benefited tbereby. or liis asent actins tbereunder, shall bave had rea- 
wmnble canne to bclieve tbat it vi'as intended tliereliy to give a ))refereiife, it 
shall be voidablo by tbe trustée, aud be may recover the property, or its 
value, from suoh person." 

It is the opinion of the court that the words "such person" refer 
either to the person receiving such préférence or the person who is 
benefited tbereby. If the party receiving such préférence is witho"t 
the jurisdiction of this court, and the person benefited tbereby ,.■ 
within the jurisdiction of the court, the trustée may proceed against the 
latter. It appears that the bankrupt coUectcd money from the sale of 
the products of the creamery, and, instead of paying it to the patrons, 
to whom it belonged, he, through the advicc of the petitionee, used 
it in paying obligations that lie was owing to parties in Canada ; that 
his fatlier, the petitionee, who then knew that his son was insolvent, 
might be relieved from liability as a surety or indorser. Also, it is 
claimed that he paid the petitionee several hundred dollars on account. 

It was claimed in argument, by counsel for the petitionee, that in a 
case where such payments are made to a foreign creditor there is no 
précèdent for the recovery, as herein prayed for. See Landry v. An- 
drews, 6 Am. Bankr. Rep. 281, 48 Atl. 103(!. Whether there is a fédéral 
court précèdent or not, justice demands it, wherefore there should be 
a decree for the peti*ioner to recover of the petitionee ail sums of 
money that were paid by the bankrupt, or paid by the petitionee out 
of the funds of the bankrupt, or out of funds received from the sale 
of the products of the creamery, within four months of filing said 
pétition in bankruptcy, to the petitionee or upon the notes and obliga- 
tions of the bankrupt whereby the petitionee was benefited by such 
payments, as above indicated. 

The cause is recommitted to the master to more definitely report the 
aniount of such payments and the interest thereon, that a decree may 
be made accord in gly. 
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UNITED STATES V. LOUIS et al. 

(Circuit Court, S. D. New York. Decembcr 27, 190G.) 

1. Bail— FEDERAL Oifesses— Bail Pexdixg Appeal. 

Kev. St. § 1015 (U. S. Conip. St. 1!)01. y. TLSJ. in-ovides tluit bail sli.all be 
admltted on ull arrests in eriiiiinal cases wlicrc tlie offense is iiot ituiiisii- 
abio by deatb, and in sueb cases it may be talcen by any ol tlie persous 
authorized in tiie ijrecediujî section to arrest and iniprisou offenders. Jleld, 
tbat sueh section autliorized admission to bail at any stage of tbe pro- 
ceedings before or at'ter liearing, indictment, or conviction, and peuding 
appeal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Bail, § 14.j.] 

2. Same— United States Cosimis.sioneks— Poweiîs. 

Act Cong. Sept. 24, 1789, c. 20, § :i:i, 1 Stat. 01, providcd tliiit an of- 
fender against tbe United States migbt be lot to bail by any .justice of tbe 
peace or otber magistrale of any of tbe United States, wliere be was 
found, arrested, or imprisoned, and Act Jlarch 2, 17'.);>, 1 Stat. 3o4, 
o. 22, § 4, declared tbat bail for appearance in any United States court 
in a criminal case in wbicli bail is allowed by law nnglit be taken by any 
persou baving autbority from tbe (Jircuit (;ourt. Kev. St. § 1014 |.U. S. 
Comp. St. 1901, p. 71()], providcd that an offender against tbe United 
States migbt be let to bail by any comniissioner of tbe Circuit Court ; 
and section 1015 [U. S. Comp. St. 1901, p. 718] declared tbat bail should 
be admitted upon ail arrests in criminal cases where tbe offense is nof 
punisLable by deatb, and migbt be taken by any of tbe ])ersons autbor- 
ized by tbe preceding section. Tbereafter Act Cong. May 28, 1896, e. 2ô2, 
29 Stat. 184, abolished tbe ofiice of comniissioners of tbe Circuit Court and 
substituted United States eonnnissioners, vvitli ail tbe powers of conimis- 
sioners of the Circuit Court. Jleld tbat, wliero bail on appeal bad been 
fixed by the court or .iudge, a United States connnissioner bad jurjsdictiou 
to cause tbe proposed sureties to justify before bim and accei)t bail teu- 
dered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Bail, § 174.] 

At Law. Motion to set aside verdict and for a new trial, on the 
ground the bond sued upon was not valid, because taken by a 
United States commissioner, who, it is alleged, was vi-ithout anthority 
to take a bail bond after the conviction of the accused, the princif^al 
in the bond, Charles C. Browne, on appeal to the Circuit Court of 
Appeals, and on the further ground that, assuming tlie bond to be 
valid, there was no proof the condition had been broken, and also that 
no interest is recovcrable. 

Judson G. Wells (Edwin L. Kalish, of counsel), for the motion. 
Henry L. Stimson, U. S. Atty., and U. Ilickham Smith, Spécial 
Asst. Atty. Gen., opposed. 

RAY, District Judge. The facts stated and conceded upon the trial 
and those appearing in the stenographer's notes are as follows : 

(1) The principal in the bond sued upon, Charles C. Browne, hav- 
ing, on trial in the Circuit Court of the Southern District of New 
York, been convicted of the crime of conspiracy to defraud the 
United States, and duly sentenced, took a writ of error to the Circuit 
Court of Appeals of the Second Circuit to review the judgment of 
conviction. On granting the writ, and pending such appeal and hear- 
ing, and on application of said défendant, Judge Edward B. Thomas, 
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duly designated and holding such Circuit Court, criminal tersn, made 
an order that said Browne be adniitted to bail, and fixed such bail in 
the sum of $12,500. John A. Shields then was the clerk of said 
Circuit Court, and also a duly appointed United States commissioner 
of the Southern District of New York. 

(2) Thereupon, pursuant to such order of the court and judge 
holding the term, the said défendant Browne, with the défendants 
hère, Charles H. Louis and Isaac Schlesinger, as bis proposed sure- 
ties, appeared before said Shields for the purpose of executing 
and entering into the bond or recognizance required and fixed by 
said order. The said Shields thereupon examined said proposed 
sureties as to their sufhciency, and, they being sufficient, the bond in 
suit was duly executed, signed, and acknowledged, whereby said 
Browne, as principal, and said Louis and Schlesinger, as sureties, 
bound and obligated themselves in the usual manner and by the usual 
terms of such instruments to pa}- said $12,500 in case of default in the 
condition of such bond. Said bond or recognizance contained the 
following : 

"Whereas, the said Circuit Court did thereupon order the said Charles 
C. Browne to flnd sufficient bail In the sum of $12,500 for his appearance 
at the opening of the United States Circuit Court of Appeals for the Second 
Circuit, on the third Tuesday of Ootober, 1904, at the opening of court at 
10:30 a. m., and to continue in force uutil the remitittur or mandate has been 
ordered and handed down, and that in default of flnding such bail the said 
Charles C. Browne sliould stand connnitted: Xow, therefore, the condition 
of this recognizance is such that, if the said Charles C. Browne shall per- 
sonally appear as above stated and required and abide the order of the court, 
then this recognizance to be void; othervvise, to reiuain in full force and 
virtue." 

The obligation was to appear as stated and also to "abide the order 
of the court"; that is, the order of the court having power and juris- 
diction to pronounce and enforce judgment. This was the Circuit 
Court, criminal term, of the Southern District of New York, Said 
Shields, as United States commissioner, took the acknowledgments, 
etc, to this bond or recognizance, and accepted same, and filed it with 
the records of such Circuit Court, of which he was the clerk, 

(3) It was stated and conceded on the trial, and should appear in 
the record of the trial, that the appeal was heard and tlie conviction 
afhrmed, This court so noted in its minutes. Whether or not a 
remitittur was handed down did not appear from any évidence given 
or record put in évidence on this trial, except in the minute book of the 
Circuit Court, pages of which were in évidence, but not read, the 
handing down of the remitittur was recited, and such order fully 
entered. This court understood it was in évidence, and so understands 
now, 

(4) Thereafter, and on the 19th day of January, 1906, at the regular 
criminal term of the Circuit Court of the Southern District of New 
York, Judge Thomas again presiding, the said défendant Charles C, 
Browne was by the court duly called and ordered to the bar of the 
court and to deliver himself to the custody of the United States 
marshal to exécute his sentence, He was duly called and failed to 
respond, whereupon the court ordered that the said sureties on his 
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l>ond be called upon to produce him. This order was complied with 
in open court, and said sureties failed to respond or produce their 
principal. Thereupon the said bond was ordered forfeited, and a 
bench warrant was ordered to be issued. The said défendant Browne 
not having surrendered himself and not havinp; been produced, thiï 
action upon the bond was commencée!. 

The court and jtuige having- jurisdiction of the matter and of the 
défendant Browne having aUowed and fixed bail at the request and on 
the application of the défendant, it is clear that such bail could be 
taken by any officer having authority to take bail in such a case. I find 
no statute restricting the power to take bail in such a case to the 
court or to a judge of the court. Bv section 027 of the Revised Stat- 
utes of the United States [ U. S. Ccmp. vSt. 1901, p. 19!) | the appoint- 
ment of conimissioners of the court was authorized, and they were to 
hâve and "exercise the powers which are or may be expressly con- 
ferred by law upon comraissioners of Circuit Courts." Subsequently 
the office of cornmissioners of the Circuit Court was abolished, and 
United States commissioners wcrc substituted, with ail the pow^ers of 
commissioners of the Circuit Court. U. S. Comp. St. 1901, p. 499; 
Act May 28, 1896, c. 353, 29 Stat. 181. 

By section lOlo, of the Revised Statutes of the I^nited States [U. 
S. Comp. St. 1901, p. 718], it is provided: 

"Bail shall be admitted upon ail arrest.< in criiuinal cases wliere tbe offense 
is not punishable by deatli ; and in such cases it ma.v l)e taken b.y any of the per- 
sons authorized by the preceding section [se<:tioii 1014, Rev. St. (U. S. Couip. 
St. 1901, p. 716)] to arrest and imprison offenders." 

This provision, in différent language, however, and section 1014, 
in différent language, constituted section 33 of the act of September 
34, 1?'89, "An act to establish the judicial courts of the United States" 
(1 Stat. 73-91, c. 20). But section 1015 extends the power to take 
bail to persons not included in the act of 1789. It is clear that section 
1015 authorizes the admission to bail at any stage of the proceeding — 
before a hearing, or after ; before indictment, or after ; before con- 
viction, or after; and, of course, pending an appeal. This is ap- 
parent when we read section 33 of the act of 1789. We are not to 
give the language of this section a narrow construction, and confine 
the povi'er to admit to bail to the time of the arrest and bringing the 
offender before the court, judge, or commissioner, and thus clefeat 
its beneficent purpose. Hoeffner v. United States, 87 Fed. 185, 30 
C. C. A. 610, sustains this proposition. And again section 1014 ex- 
pressly provides for bail on arrest or at the inception of the criminal 
proceeding, and section 1015 was not intended as a répétition. By sec- 
tion 1014 it is provided: 

"For any crime or offense agalnst the XJnlted States, the offender nn'.y. 
by any justice or judge of the United States, or by any commissioner of a Cir- 
cuit Court to take bail, or by any chancellor, judge of a supvoiue or superior 
court, ehief or tirst judge of common pleas, inayor of a clly, justice of the peace. 
or other magisstrate, of any state where he may be fouud, and agree.'ild\- 
|to the usual mode of process against oflfenders in such state. and at the expeni^e 
of tbe United Stntes, be arrested and imprisoned, or bailed, as the case may 
jbe, for trial before such court of the United States as by law lias cognizauce 
lof the offense. Copies of the proc-ess shall be returued as speedily as may be 
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into the clerk's office of sueli court, together with the recognizanees of tho 
witnesses for their appearance to tostify in the case." 

As thèse United States commissioners hâve the same powcr to 
admit to bail the commissioner of the Circuit Courts possessed, Lluited 
States Commissioner Shields had the jurisdiction and power to take 
the bail in question ; for diat power was expressly conferrcd upon 
commissioners of the Circuit Court by chapter 188, Act Aug. r23, 
1842 (5 Stat. 51G), by the following language: 

"That the commissioners who iiow are, or hereufter niay he, apjiointed hy 
the Cii-euit Courts of the TTnited States to take acIaMwle(l!,'ments of bail 
* * * shall an-i niny exercise ail the powers that any justice of the ]îeacc 
or other magistrate of any of tiie United Stiites may now exercise iii respect 
to offonders for any crime or oifenso against the United States, by arrestiiig, 
iniprisoning or bailing tlie same," etc. 

Section 33 of the act of September 24, 1789, entitlcd "An act to 
establish the judicial courts of the United States" (1 Stat. 91, c. 20) 
provided : 

"That for any crime or offense against tlie T^nited States, tlie offender 
may * * * qi- jiy ,|]iy justice of tlie peace or otlier magistrate of .any of 
the United States where he inay be found, * * * he arrested and iiupris- 
oned or bailed," etc. 

This act, howevcr, restricted the right to take bail aftcr commitment 
to a judge of the court or to a judge of the suprême or superior court 
of the State. 

By section 4 of the act of March 2, 1793, "An act in addition to the 
act" above referrcd to, it was provided : 

"That bail for aiipearance in any court of the United States, in any crim- 
Inal cause in which bail is by law allowed. may l)e taken by * * * and by 
any person having anthority froin a Circuit Court to take bail, which autlior- 
ity, revocable at the discrétion of such court, any Cinaiit Court * * * may 
give to one or more discreet ))ersoiis learn(>d in tlie law in any district for 
which such court is holdeu : * * * Provided tliat nothing herein shall be 
(•(mstrued to extend to taking bail in any case where the punishment for the 
offense may be death ; uor to abridge any power heretofore given by the laws 
of tho United States, to any description of persons to take bail." 

This led to the désignation of commissioners of the Circuit Court 
to take bail. See 1 Stat. 334, c. 22. 

An interesting and instructive note on the subject of the powers of 
the commissioners of the Circuit Courts will be found in 48 Fed. 
638-640. This investigation was made by Judge Coxe, now of the 
Circuit Court of Appeals, in deciding the case of United States v. 
Hom Tling, where the power of United States commissioners in 
Chinese cases was in question. It will be noted that the amendm.ent 
or addition to the judiciary act passed March 2, 1793 (1 Stat. 333, 
c. 23), conferred authorit}' on commissioners of the Circuit Court to 
take bail in criminal cases, while the act of February 20, 1812 (2 
Stat. 679, c. 25), cited by Judge Coxe, conferred upon them this 
power in civil causes. 

A careful examination of the powers of the commissioners of the 
Circuit Courts of the United States, as they existed when the office 
of United States commissioner was created, discloses that they pos- 
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sessed the power to take bail in criminal prosecutions, and the 
statutes quoted and referred to conferred this power on United States 
commissioners. In short, when section 1015 of the Revised Statutes 
became a law, the commissioners of the Circuit Court were authorized 
to tal^e bail in such cases; and hence United States commissioners, 
who take tlieir place and succeed to their powers, may take bail where 
bail is authorized by section 101.5. It was under this provision or sec- 
tion that Browne was admitted to bail, same having been authorized 
and its amount fixed by the order of the court itself. Commissioners 
of the Circuit Court were by the statutes quoted authorized to take 
bail, limited, we may assume, to certain cases, but still they were 
authorized to take bail ; and by section 1014 of the Revised Statutes 
ofïenders may be arrested and bailed by any "commissioner of a 
Circuit Court to take bail" ; and by section 1015 any such commis- 
sioner — that is, bis successor in power, a United States commissioner 
• — can take bail in a criminal case at any stag'e of the procecding, where 
the court bas decided that the offender is to be admitted to bail and 
the amount thereof bas been fixed. 

The court or judge decided that Browne should be admitted to 
bail, in effect directed that he be admitted to bail and fixed the amount 
thereof, and, as therc was no statutc rcqniring it to be takcn by any 
spécifie or specified officer, such Ijail was lawfully and propcrly takcn 
by Commissioner Shields, who possessed the gênerai power to which 
attention bas been directed. The bond or recognizance in suit was, 
therefore, properly taken, and is valid. It was taken in pursuancc of 
law and the order of a compétent court, and by an officer authorized 
by law to take the same. United States v. Ilorton, 2 Dilk, 94 Fcd. Cas. 
No. 15,393, is net an authoritv to the contrarv, nor are United States 
V. Dunbar, 83 Fed. 154, 37 C.'C. A. 488, and United States y. Harden 
(D. C.) 10 Fed. 805. 

That the condition was broken cannot be questioncd. He was "to 
abide the order of the court." As already stated, this referred to the 
Circuit Court, not the Circuit Court of Appeals. The regularity of 
the proceedings in the Circuit Court is prcsumed. If that court was 
without authority to make the orders it did make January 19, 1906, 
this was matter of défense. Browme was duly ordered to the bar 
of the court, and, being duly called, did not respond. His bail were 
thereupon duly called, and requircd to produce him, which they failed 
to do. 

It is settled that interest is not recoverable, and it will be stricken 
out, and the verdict reduced to $18,500, the amount of the bond. 

The motion to set aside the verdict and grant a new trial is denicd, 
and judgment will be entered on the verdict, as reduced, for the sum 
of $12,500 and costs. 
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PELTOMAA V. KAÏAHDIN PULP & PAPER CO. 

(Circuit Court, D. Maine. Deceuibw 3, 190G.) 

No. 43. 

1. New TRrAL— Grounds for Sktting Aside Verdict. 

It is not tlie duty of the court to set aside a verdict rendered on con- 
flieting évidence, unless it finds tliat the jury weve jçoverned l)y préjudice. 
jMSslon, or corrupt motives ; and it will not do so in tlie exercise oi:' its 
discrétion, wliere it does not appear tliat tlie jury disregarded the instruc- 
tions or failed to consider any jjart of tlie évidence. 

FEd. Note. — l-'or cases lu point, see Cent. Dig. vol. 37, New Trial, |§ 14 1 
145.] 

2. Sam E— Excessive Verdict— Damages fob Personal In.iiîby. 

A verdict awarding $4,200 damages for a personal injuiy held not so 
excessive as to warrant tlie granting of a new trial iinder évidence teiidiiig 
to show that tlie injury was ])ernianent, and tbat plaiutiff liad suffered 
and would continue to suffer tlierefroni. 

[Ed. Note.^-B'or cases la point, see Cent. Dig. vol. 37, New Triai, §§ lû."?- 
15C.] 

At Law. On motion for new trial. 

William A. Pevv and William H. Gulliver, for plaintiff in error. 
E. C. Ryder and George E. Bird, for défendant in error. 

HALE, District Judge. This is an action of tort to recover damages 
for Personal injuries alleged to hâve' been caused by the defendant's 
négligence in not using reasonable care in providing a suitable guy 
rope to .support a derrick used in unloading a car of water pipe. 

The case now cornes before the court on the defendant's motion for 
a new trial. Upon that motion, learned counsel for the défendant 
hâve argued mainly upon the points that the verdict is against the 
weight of évidence and that the damages, $4,208. 33 J^, are excessive. 

The plaintitï is a Finn. The witnesses which he bas introduced are, 
for the most part, Finns. A large part of the testimony in the record 
was taken by means of an interpréter. As counsel hâve suggestcd, 
there was hardly a proposition of fact raised in the whole trial of about 
a week's time that was uncontradicted. There is seldom a case heard 
in court where there is so much conflict of testimony. Each si de 
charges that much of the testimony upon the other side is founded 
upon perjury. The défendant urges tliat the plaintiff received little 
or no injury, but bas "put up" bis wdiole case. After a long trial the 
jury were ïiut 40 minutes in arriving at their verdict. It is not the 
duty of the court to set aside that verdict, unless it finds that the jury 
were governed by préjudice, passion, or corrupt motives. 

No judicial expression upon the subject of granting a new trial lias 
added much to what Chief Justice Shaw bas said in the early case of 
Cunningham v. Magoun, 18 Pick. (Mass.) 1-1: 

"The great principle whicli is at tlie basis of jury trial is never to be lost 
siglit of — that to ail niatters of law the court are to answer, to ail coiitrovorted 
tacts, the jui-y. The verdict of a jury is practically to be taken for trutii. 

"P'oniierl.v tliis distinction was effectnally j)roscrved by spécial pleadiiig. 
whereb.v jurios were compelled to answer 'Yes' or 'No' to a pre! ise ta (t. 
* * * But by the xircvailing use, iu nioderu practii'e, of gênerai Uticlaru- 
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tioiis and gênerai issues, tbe jury is in most cases left to fliid a gênerai ver- 
dict. * * * The mode of trial, therefore, necessarily is, wiien the évidence 
is out, l'or the court to direct the jury hypothetieally, adapting the instructions 
in point of law to the state of évidence, putting it to the jury to return a ver- 
dict for the plaintifï or défendant, as they shall flnd certain facts proved to 
their satisfaction or otherwise by the évidence. The conséquence obviously is 
that the jury, in finding a gênerai verdict, do in forin return a verdict enibra- 
cing the matter of law as well as fact; and therefore, as they raay mistalie 
the instructions of the court, or may take the law into their own hands, imag- 
ining it to be seVere or inéquitable, they may return a verdict manifestly 
against the law and truth of the case. To render such a mode of trial safe 
an cl tolerable, there must exist a power somewliere to re-exaniine verdicts 
with some freedom, and when it is manifcst that juries hâve been warped from 
the direct iine of their duty, by mistiike, préjudice, or even by an honest désire 
to reach the supposed equity, contrary to the law of the case, It will be the 
<3uty of the court to set the verdict aside. When, therefore, the évidence is 
clear, plain, and strong, and the law has been clearly and explicitly stated to 
the jury, and they décide against the law, it imposes upon the court the duty 
of interfering, because it must be apparent that the jury liave either intention- 
ally erred, by mistalîing the ternis of their instructions, or misapprehended the 
weight of the évidence, or that tliey bave mistalven their duty or abused their 
trust. * * * where there !s évidence for the minds of the jury aetually 
and fairly to weigh and balance, where presumptions are to be raised and 
inferences drawn, and the jury may be presuuied fairly to bave exercise^ 
their judgment, a court will not feel at liberty to set a verdict aside, although 
upon tbe same évidence they would hâve decided tbe other way." 

The décisions of the courts of Maine and Massachusetts hâve been 
consistent with the above statement of the law relating- to this subject. 
In R.eeve v. Dennett, 137 Mass. 31."), the Suprême Court of Massachu- 
setts quotes the language of Chief Justice Shaw, and says : 

"A judge has a right to set aside a vei-dict which, in liis opinion, is against 
the weight of the évidence, and in some cases it is liis duty to do so ; but 
whether be shall do so in auy given case is a question addressed to bis judi- 
cial discrétion. To require hini as a matter of law to set aside every verdict 
which is, in bis opinion, against the weight of the évidence, would resuit prac- 
tically in the trial of facts by the court, instead of the jiu'y." 

Fédéral courts hâve followed no différent principle. Schuchardt v. 
Allens, 1 Wall. 359, 17 L. Ed. 643; Newcomb v. Wood, 97 U. S. 581, 
24 L. Ed. 1085; Lincoln v. Power, 151 U. S. 43G, 14 Sup. Ct. 387, 
38 L. Ed. 22 1. 

In some personal damage cases in the fédéral courts the judge has 
told the jury that, in his opinion, the évidence of the défendant was 
entitled to greater weight than that of the plaintiff ; but, after the jury 
has found for the plaintifï, the court has then refused to set the ver- 
dict aside. Southern Pacific Co. v. Rauh, 49 Eed. 696, 1 C. C. A. 416 ; 
Sareent v. Home Benefit Ass'n (C. C.) 35 Fed. 711. 

The Circuit Court in this district set aside two verdicts in the récent 
case of Morse v. Insurance Co. (C. C.) 124 Fed. 451, and 129 Fed. 
233, because it was évident that the jury failcd to consider certain un- 
contradicted évidence in the case, or gave no heed to the instructions 
of the court touching a certain question of law. In the case at bar 
I find no reason for holding that the jury disregarded the instructions 
given them by the court ; nor do I find that they failed to consider any 
part of the testimony in the case. They certainly cannot be held to 
havc disregarded any uncontradicted testimony in the case, because 
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there was no uncontradicted testimony; for evcry material fact tes'.i- 
fied to by a witness on tlie one side was contradicted by somc witness 
on the other side. It is apparent, then, that the jury simply beHeved 
the plaintiff and his witnesses, and that they did not believe the testi- 
mon}' of the défense so far as that testimony contradicted the plaintiff. 

I was careful to state to the jui^y precisely tlic issues subinitted to 
them, and to give theni, as clearly as I could, the law touching the 
several propositions presented, leaving to theni the clear duty of de- 
ciding upon the questions of fact submitted. Whether or not I should 
hâve come to the same conchision that they did is of no conséquence. 
A récent philosophical text-writer has said that it is often unwise for 
judges to say whether or not they would hâve decided as the jury did. 
After hearing ail the testimony of the witnesses, after endeavoring 
to give full and distinct instructions, I cannot say that the jury came 
to a décision from an}- corrupt motives, or from préjudice or passion. 

On the question of the amount of damages, I instructed the jury, 
if they came to that question, that they must come tO' it as reasonable 
men, and added : 

"More often tlian otlierwise juries give excessive damages. Courts often 
hâve to deal with verdicts and set tliein aside wlien damages are excessive. 
You must be rensonaijie on ail tliese questions. If you find tlie niau lias been 
injured, lie should bo made wliole; it is your duty to be just. You are uot 
permittcd to be générons." 

I further charged them to give to the question of damages "careful 
thought ; not guessing." There was testimony in the case tending to 
show that the plaintiiï had suffercd, and would continue to suffer, 
from concussion of the brain. It seems clear that the jury believed 
this testimony. If they believed it, and dishclieved the testimony of 
the défendant on this point, their verdict should not be disturbecî. 

After fully hearing counsel upon the matter, and carefully examin- 
ing the record, I come to the conclusion that it is clearly the duty of 
the court to deny the motion. Counsel for the défendant company 
hâve presented so clear, logical, and forcible an argument and analysis 
of the testimony in the matter that I felt it my duty briefly to state my 
reasons for denying the motion. 

Defendant's motion for a new trial denied. 



UNITED STATES V. CHISOLM. 

(Circuit Court, S. D. Alabama, N. D. November 19, 190G.) 

CBiiriNAL Law— INSANTTY— Skpaeate Issue— Trial— Discrétion. 

Wbero, pouding a trial of a eriminal case, it is siiggested that the pris- 
oner is so insane as to be unable to make a rational défense, etc., the inan- 
ner in which such suggestion sliould be disposed of rests eutirely in the 
discrétion of the court. 

[I{!d. Note. — For easca in point, seo Cent. Dig. vol. 14, Criniinal Law, §§' 
1392-1398.] 

Same— Evidence. 

Whether a prisoner's departure from gênerai rules governing human 
action demonstrates sucli aberration of mind as exem])ts bim from erim- 
inal responsibility, or shows unfltness ou that accouut to be placed on 
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trinl, doppnds on the circumstances in each caso, to bo f;atlierccl not 
nierely from the act for wliicli he is arraifrned, but to be testcd in view 
of every tact and circumstance sbowing tlie condition of bis luiud at the 
time to wliich tlie inquiry relates. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
1285-12S8.] 

3. SAirE — Evidence — Experts — Opinions— \Vei G nT. 

Ou an issue as to the insauity ot accused. the .1uvy is not l)ound liy the 
opinions of ex|)erts. provided the .lury is couviuced from ail the évidence 
tliat the experts' opinions and conclusions are incorrect. 

[Ed. Note. — For cases in j)oint, see Cent. Dig. vol. 14, Criminal Law, 
§ 1081.] 

4. Same — Teial— BuRDEN or Peoof — OPENrNG an»""Olostng Argument. 

On trial of an issue as to a prisouer's inal)ility by reason of insauity to 
properly make a rational défense jind intelligcntly aid bis couusel, tlie 
burdeu of proof being on the prisoner, he is eutitled to the openiug and 
concluding ai'gument. 

On Inquiry as to Sanity of Prisoner. 

Alexander R. Chisohn, ])aying teller of the First National P.anlv of Birming- 
ham, was indicted for embezzlenient of its funds, and, 0]i being arraigned, 
pleaded not guilty. After the trial bad proceeded for several days bis couu- 
sel suggested that the prisoner was not tben in a fit mental condition to niake 
a rational défense, and aslved the court to sus])end tlie trial and make inquiry 
upon that point before proceeding further, stating tbat the facts upou wbich 
tbey based the siiggestion bad only conie to tiieii- Ivuowledge tlu^ day before. 
Thereupon the court took a recess and lieard in détail, in clianil)ers, tlie reasons 
upon whicb couusel based their suggestion ; tiie district attoruey and iissist- 
ants being présent. It tben develojied tbat an emineut expert wlio bad been 
summoued in behalf of the governinent, in antici|jation of tlie défense of in- 
sauity at the time of the commission of the offense, bad givou the o])iiiion that 
tbe prisoner was uow suffering with incipient paresis, and jiossesscd of delu- 
gions, which rendered hini unflt to aid bis couusel in conducting a rational dé- 
fense, and that thereupon other experts bad been summoued by the govern- 
ment, wbo bad also examined the prisoner. Tbe presiding judge tben called 
thèse experts and others before hini at chambers, and, flnding that tbey dif- 
fered radically as to the mental condition of the iirisoner, s.us]ji'U(led the trial, 
and directed an inquisition before the jury wbich bad been tryiiig the prison- 
er, as to bis présent mental condition. A iiuinlier of expert and nouexiiert wit- 
nesses testified. Some of thein gave it as their o])iuion that the prisoner was 
entirely sane. Others testified to the contrary, and that bis présent mental 
condition was such that be could not rationally aid bis counsel in niakiug dé- 
fense. After the testimony was ail in, and before argument of counsel, wbich 
both sides asked, tbe court delivered its charge to tbe jury. 

Thos. R. Roulhac, Dist. Atty., and I^ee R. lîtadley, Spécial Asst. 
Dist. Atty., for tlie United States. 

Frank S. White and John London, for the prisoner. 

JONES, District Judge (charging jury). You understand from 
the instructions given }'OU at the beginning of this inquisition that 
the inquiry now submitted to you in no way involves any décision as 
to the prisouer's guilt or innocence of the charge upon which he was 
arraigned. He can tteither be convictcd nor acquitted by any finding 
you may make on this issue. The question the court submits to you is 
whether the prisoner at this time is possessed of sufficicnt fiiental 
power, and has such understanding of his situation, such coherency 
of ideas, control of his mental faculties, and the requisite power of 
memory, as will enable him to testify in his own behalf, if he so de- 
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sires, and otherwise to properly and intelligently aid his counsel in 
making a rational défense. 

The défendant, as you know, had been arraigned and pleaded not 
guilty, and the trial had proceeded on the merits some days, when 
tlie counsel for the prisoner suggested, for reasons then partially stat- 
ed in open court, that the prisoner vyas insane or partially so, and in 
snch mental condition that it would be unjust to further proceed with 
the trial now. How such a suggestion should be disposed of rests en- 
tirely in the conscience and discrétion of the court. Finding on confér- 
ence with eminent experts who had examined the prisoner that they 
differed radically whether his présent mental condition was such that 
it would be just to proceed with the trial, the court, having doubts 
as to his real mental condition, submitted the issue to you. In doing 
so, it only followed the pathway marked out by courts of the highest 
atithority, which hâve frequently declared that in such a case "a just 
judge will not fail to relieve his own conscience by submitting the facts 
to a jury." 

Much latitude bas been allowed in the évidence as to the family 
history of the défendant, his career from youth to the présent time, the 
nature of the occupations in which he bas been engaged, the manner in 
which he bas discharged his duties, his personal characteristics and 
habits, the means by which the offense charged is alleged to bave been 
committed, his déclarations and statements at varions periods, and 
his actions from the time he was confronted with the charge up to the 
présent hour. You bave also had the variant opinions of the experts, 
for the reasons they hâve severally stated, as to the prisoner's présent 
mental condition and fitness for trial. This broad investigation was 
permitted, because, after ail, we cannot safely apply gênerai expéri- 
ence as to the workings of the human mind in determining the condi- 
tion of a particular individual's mind at any given time, unless we look 
also to the personal character of the individual, to the grade of bis 
mental powers, to the motives by which he is governed, to his view 
of things, and finally to the course of his whole life and the nature of 
the particular act with which he is charged, and the circumstances 
under which it was committed. While we are not directly concerned 
on this inquiry whether or not the défendant was insane at the time 
of the commission of the offense charged, the period elapsing between 
tliat date and the présent occasion is so récent that his then condition, 
as you may find it to bave been at that time, may shed some ligbt in 
forming your opinion as to what his mental condition is at this time. 

Finite man at last gropes but darkly into the conditions of the hu- 
man mind, and it is impossible for any court to lay down any fixed rule, 
as a matter of law, as to any particular state of facts which will un- 
erringly demonstrate sanity, or the contrary condition of the human 
mind, or the degree of aberration which, \vhen found to exist, exempts 
an accused person from criminal responsibility, or unfits him to ration- 
ally aid in his défense when arraigned for crime. An approved text- 
writer bas said: 

"Ail men are erring. Mère crrors, therefore, do ]iot excuse from punishment. 
Ail men liave vicions proppusities. Therefore a propensitj to do a certain evil 
tliiiig does not excuse tlie doer. Ail men are only In a limited degree deterred 
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from wi'oiigdoing by fear of the conséquences. Tlîe mère fact, thei'efore, that 
a défendant was not fearful of punishment when doing an act does not show 
him to hâve been insane. AU meu are more or less regardless of the claims 
of conscience. So the mère fact that a prisoner showed a hardened heart does 
not prove him insane. But ail sane men act with a uniformity of plan, varied 
and winding, indeed, sometimes, yet uniform in the manifestations of the 
mind. AU dérive their lînowledge of visible things from what is really tangible 
to their outward sensés. Ail love the friends who sincerely do thi'iii good. 
AU manifest affection, under ordinary circnmstances, for their otTsj)ring. Ali 
obey, in short, certain laws which we recognize as belonging to the nihid of a 
sane man. When, therefore, a pcrson is foiuid acting. either at thnes or hal)it- 
ually, contrary to thèse icnown laws, \^-e may say tliat he is more or loss in- 
sane." 

But whether or not an individuars departure from gênerai rules 
governing human action demonstrates such aberration of mind as 
exempts him from criminal responsibility, or shows unfitness on that 
account to be placed on trial, dépends upon the circumstances of the 
particular case, and is to be gathered not merely from the act for 
which he is arraigned, but mtist also be determined and tested in view 
of every other fact and circumstance which sheds light upon the con- 
dition of the defendant's mind at the period as to which the inquir\' 
is directed. Each particular case, therefore, présents a practical ques- 
tion, in the décision of which gênerai statements of the théories of 
médical men and the reasoning of jtirists furnish only partial, and 
sometimes little, if any, practical help. 

A person may be insane or partially so at one time, and subsequent- 
ly be restored to sanity, and afterwards be a responsible being in the 
eyes of the law. The précise question you hâve hère, as you under- 
stand, is to détermine whether at this time the prisoner is in such pos- 
session of his mental faculties as enables him to rightly comprehend 
his condition with référence to the proceedings against him, and to 
rationally aid in the conduct of his défense. The reason why an in- 
sane person, or one who though not insane, is laboring under such 
mental infirmity as to prevent his rationally aiding in his défense, 
should not be put to trial, is, in the language of the old books, "because 
he is disabled by the act of God" from making a just défense if he bas 
one, and "because there may be circumstances lying in his private 
knowledge which would prove him innocent or his légal irresponsibili- 
ty, of which he can hâve no advantage, because they are not known 
to persons who undertake his défense." Nevertheless, a person, though 
not entirely sane, may be put upon trial in a criminal case if he rightly 
comprehends his own condition with référence to the proceedings, 
and bas such possession and control of his mental powers, including 
the faculty of memory, as will enable him to testify intelligently and 
give his counsel ail the material facts bearing tipon the criminal act 
charged against him and material to repel the criminating évidence, 
and bas such poise of his faculties as will enable him to rationally and 
properly exercise ail the rights which the law gives him in contesting 
a conviction. 

It is proper that I should say to you that the défense of insanity, 
or mental inability to properly conduct a défense, is frequently re- 
sorted to without any just basis, and that in passing upon such ques- 
tions you may give that considération such wcight as in your opinion 
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it may deserve in connection with ail the facts in this particular case, 
It would be a reproach to justice if a guilty man escaped the penalty 
for a crime upon a feigned mental irresponsibility, or postponed his 
trial upon a feigned condition of mind, as to his inability to aid in his 
défense. On the other hand, it is also my duty to caution you with 
earnestness that it would be likewise a reproach to justice and our in- 
stitutions, if a human being "made in God's own image," while s'vfter- 
ing as the old books put it "under a Visitation of God," were cocrjpellcd 
to go to trial at a time when he is not sufficiently in possession of his 
mental faculties to enable him to make a rational and proper défense. 
The latter would be a more grievous error than the former; since in 
the one case an individual would go unwhippcd of justice, while in 
the other the great safeguards which the law adopts in the punisli- 
ment of crime and the upholding of justice would be rudely invaded 
by the tribunal whose sacred duty it is to uphold the law in ail its in- 
tegrity. As said by the Suprême Court of the L^nited States, with 
référence to feigned défenses of mental weaknesses, and the consé- 
quences which may resuit to society: 

"It seems to us tliiU niidne stress is lakt iu soiiio of tbe enses iipon tiiis toii- 
Riderntion. The possiliility of swli results must alwii.rs iittciid luiy System 
dovised to ascertain and imnish crime, and ouglit not to induce tlie court to 
départ from priuci]iles fuudanieutal in tlie criminal h\w, and tiie recosuitiou 
and enforcenient of ^vliicli are demandcd by every considération of luunauity 
and justice." 

You are human beings and cannot altogether sliut your eyes to the 
things you sec around you. This case naturally and rightly has ex- 
cited great interest. The crime charged involvcs a very serions offense. 
The law very properly throws ail the safeguards it can around the 
honest keeping of the accumulations of the well to do and the savings 
of the poor, when placed in the national banks of the country. The 
prévention of offenses like that hère charged is of grave concern to 
the public. Yet, on the other hand, as I earnestly caution you, it is 
of equal, if not of greater, public concern that in the disposition of 
such an issue as that now submitted to you no sujDposecl public exigency 
for speedy trial, to prevent the répétition of such oft"enses, should in- 
duce the trial of a human being on such a charge, if he be, in fact, in 
such mental condition that he cannot fairlv and rationally make his 
défense. Our duty and province are to hokl the scales of justice even, 
in view of ail thèse considérations, in order that justice, and notliing 
but justice, as defined by the law of the land, may be done in tins par- 
ticular case, as to holding this défendant on trial at this time. No 
feeling of sympathy or regard for individuals should move your judg- 
ment a hair's breadth. Neither, on the other hand, ought you tO' al- 
low your conclusions to be iniluenced in the remotest degree by any 
riiought as to what the public may say or think of the efïect or justice 
of the conclusion at which you arrive. You 12 men alone, ont of ail 
the millions of American freemen, administcr their justice hère, and 
in the last analysis are the only authoritative advisers of the court on 
this issue. In the discharge of that duty, the responsibility and sacrcd- 
ness of which I know you appreciate, you are aaswerable only to your 
Creator and your consciences. 
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What are the facts which must govern your décision? Having no 
Personal knowledge, you must ascertain the facts largely from the 
mouths of witnesses. There are many rules for determining the 
amount of credence which the jury should give a witness. The most 
important of them are that you may look at the relationship of the 
witness by blood or family ties, or of business, to the person affected 
by the inquiry, or any other fact which may show bias or motive to 
misstate the facts of a transaction, or to color them. You may look 
also to the intelligence of the witness, his manner and demeanor on 
the stand, and his expérience with regard to matters about which he 
gives his opinion ; and, if such be the case, that a witness bas iriade 
statements out of court inconsistent with those he testitîes to in court. 
You should also look at the interest of the witness, if any, in the 
event of the décision of the particular matter under investigation. 
Thèse and other rules on this subject are mère guides to enable the jury 
to gather the truth of the matter about which the witness testifies, and 
are of no further conséquence whcnevcr the jury reaches the conclu- 
sion that the particular witness bas told the truth. 

You are not bound by the opinions of experts. If your common 
sensé, reason, judgment, and observation, in vicw of ail the évidence, 
produce the conviction in your minds that the expert is wrong in his 
opinions and conclusions, you must bc govcrucd by your ovi'U opinion, 
and not by his. A jury should not capriciously or recklessiy disregard 
the advice of médical n.ien of expérience in dealing with diseases of the 
human mind, and the advice of pliysicians as to such matters should 
be carefully wcighed, but the final rcsponsiîjility in arriving at a déci- 
sion as to the mental condition of the prisoner rests upon the jury. 

You hâve observed the défendant and hcard the testimony. Most 
of the médical witnesses bave spoken of the prisoner's delusions, which 
some of them are of the opinion are real, and some believe to be feigned. 
Ail the testimony of the médical experts scems to agrée that the prisoner 
has neurasthenia. One of them gave the opinion that he is sufFering 
from incipient paresis. The namc of the mental disease, if the prisoner 
be, in fact, suffering from such disease, is not important. l'hvsicians 
may disagree as to the diagnosis of the disease, but we hâve little to 
do with mère names. The real question is : Does the mental impair- 
ment of the prisoner's mind, if such there be, v^'hatever it is, disable 
him, under the rules I bave alreadv given you, from fairly presen+ing 
his défense, whatever it ma)' be, and make it unjust to go on with his 
trial at this time, or is he feigning to be in that condition, which, if 
true, renders him imfit to be kept on trial at this time ? 

In the absence of any proof on the subject, the law présumes that 
every ordinary being of mature âge is resjionsible in ail respects, and 
the government in prosecuting a défendant for crime is not bound to 
offer any évidence on that point, but may rest upon the presumption. 
When, however, any facts are developed which go to rebut the pre- 
sumption of responsibility, it becomes a question of fact in the particu- 
lar case. While the force of the presumption of innocence until guilt 
is found beyond a reasonable doubt has no field of opération whatever 
in solving such an issue as that now submitted to you ; yet the humanity 
of the law is such that no man should be considered a proper subject 
14'J F.— 19 
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for crîminal prosecution, of whose ability to fairly and ratîonaîly make 
a défense there is just ground for reasonable doubt in the minds of the 
judge or jury whidi passes on that issue. 

In short, the inquiry you hâve to solve is this : Is the mînd of the 
défendant at the bar, in view of the instructions I hâve given you on 
this point, so far from normal and so impaired by disease as to make 
it improper and unjust to keep him on trial for the ofïeîise for which 
he has been arraigned? The form of your verdict will be: We, the 
jury, find the prisoner at the bar is, or is not (according to the view 
you take of the évidence), of sufficiently sane mind and in such posses- 
sion of his mental faculties as make it proper to hold him on trial. 

To aid you in arriving at a right détermination of this important 
issue, counsel for the government and the prisoner will now call your 
attention to such considérations, as, in their conscientious judgment, 
point to the proper verdict. As the burden rests upon the prisoner, 
in view of the gênerai presumption of sanity, to generate a fair, reason- 
able doubt upon the whole évidence as to his fitness to be further tried 
at this tîme, and as that is the only issue now before the court, coun- 
sel for the prisoner will open and conclude the argument. If, at its 
conclusion, further instructions seem called for, tlie court will then 
give them. 

N0T13. 

The Jury fonnd that the prisoner was of sufficiently sane mind, and In sucb 
possession of his mental faculties as made it proper to proceed wlth his trial. 



PETERS T. EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED 

STATES. 

(Circuit Court, D. Massachusetts. December 28, 1906.) 

No. 3S1. 

1. Rkmovai. or Causes— EQumr Suit— Diversitt of CrrizENsnip. 

In order to deprive a défendant of its right to remove a blll In equlty 
flled In a state court to the Circuit Court of the United States on the 
ground of diverslty of citizenship, the complalnant must show that he has 
no remedy In equlty In the fédéral court, that he has a reraedy in equlty 
In the state court, and that the existence of hls remedy In the state court 
Is based on a state statute, and not on a view of the ordinary Jurisdic- 
tion of a court of equlty dlICerent from that entertalned by the fédéral 
court. 

2. CotTETS— FEDERAI, COUBTS— BQUITT JTJRISDICTION. 

A Circuit Court of the United States sitting In equîty has no jurisdlc- 
tion of a blll by Insured under a tontine policy against the Insurance Com- 
pany for an accountlng. 

S. Same— State Courts— Equitt Jurisdiction— Statutes. 

St. Mass. 1857, p. 548, c. 214, conferred on the Suprême Court "full eq- 
ulty jurisdiction according to the usage and practice of courts of chan- 
cery, In ail cases where there is not a full, adéquate and complète rem- 
edy at law," and Rev. Laws, c. 159, § 3, cl. 6, déclares that the Suprême 
Judlolal Court and thç superlor court shall hâve orliïlnal and concurrent 
Jurisdiction In equlty of suits on accounts, the nature of which Is such 
that they cannot be conveniently and properl/ ad.1usted and settled in an 
action at law. Beld, thnt the latter section gave to the Massachusetts 
Btate courts équitable Jurisdiction In an action by insured against the insur- 



PETEES V. EQUITABLE LIFE ASarUEANCE SOCIETY. 291 

ance company for an aecounting of profits on a tontine poliey, whieh was 
beyond the jurisdiction of the Circuit Court sitting in equity in sucli state. 

4. Reiiovai, of Causes— Adéquate Remedt at Law— Kepleading. 

Wliere a state court had jurisdiction in equity of a suit by a tontine pol- 
Icy holder agaiust tlie insurer for an aecounting wliich was not possessed 
by a fédéral court sitting in equity in sucb state, and couiplaiuant could 
not obtain adéquate relief in a suit at law in tiie fédéral court, be would 
not be ordered to replead on the removal of the cause for diversity of cit- 
Izenship, but the cause would be remauded to the state court 

In Equity. 

Gaston, Snow & Saltonstall, for complainant. 

Brandels, Dunbar & Nutter and J. Butler Studley, for défendant. 

LOWELIv, Circuit Judge. The complainant brought a bill in equity 
in the Suprême Judicial Court of Massachusetts against the défend- 
ant, alleging: That he held a so-called "semitontine" insurance poliey 
in the latter. That he was entitled to a share in the accumulations of 
the tontine fund, for which the défendant refused to account, ofïering 
him only a part of that to which he was entitled. That the défend- 
ant agreed with the complainant to apportion the surplus equitably; to 
keep an accurate account of dividends accruing; to produce upon de- 
mand an account showing the complainant's interest in the tontine 
dividend fund; to deal honestly with the dividends retained by the de- 
fendant ; to use due care in their investment ; to expend them for prop- 
er purposes only ; and to administer honestly and prudently the tontine 
fund and the gênerai business of the corporation. That the défendant 
had failed to perform thèse obligations. Wherefore, the complain- 
ant prayed that the défendant be ordered to furnish an account; that 
the amount to which the complainant was fairly entitled might be as- 
certained by the court and decreed to him, together with his damages 
sustained by reason of the defendant's violation of its obligation. 

The défendant removed the cause to this court, and the complainant 
has filed a pétition to remand it to the state court, basing himself upon 
Cates V. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L,. Ed. 804. In or- 
der to deprive the défendant of the right which it has to remove a 
bill in equity to this court on the ground of diversity of citizenship, 
the complainant must show: (1) That he has no remedy in equity in 
this court; (2) that he has a remedy in equity in the state court; and 
(3) that the existence of his remedy in the state court is based upon 
a state statute, and not upon a view of the ordinary jurisdiction of a 
court of chancery différent from that entertained by the fédéral court. 
That the complainant has hère no remedy in equity was decided by this 
court in Hunton v. Equitable Life Assur. Soc. (C. C.) 45 Fed. 661. 
That the complainant has a remedy in equity in the state court was de- 
cided by that court in Pierce v. Equitable Life Ins. Co., 145 Mass. 56, 
12 N. E. 858, 1 Am. St. Rep. 433. In each of thèse cases the poliey was 
substantially like that now before this court, and the bill was substan- 
tially like this. 

Notwithstanding that the state court would entertain jurisdiction in 
equity of the case presented by this bill, while this court deems the 
cause outside its jurisdiction in equity, yet the défendant contends that 
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the case should not be remanded to the former court for the followinf^ 
reason: As was observed by this court in Mathews Slate Co. v. Ma- 
thews (C. C.) 1-18 Fed. 490: 

"The complaiiiaut eamlot resist removal nierely because liis bîll is want- 
ing in equity, and would be diwmissed by tbis court upon that ground. Ile 
is not allowed to take bis chance in a state conrt in the liope tlmt tbat court 
may take a In'oadei' view of tbe gênerai jurisdictiou of a court ot equity than 
does tliis court." 

The défendant contends that the différence between tbe décision 
of the State court in the Piercc Case and the décision of this court in 
the Hunton Case depended, not upon an enlargement of the ordinary 
jurisdictiou of a court of chanccry j^iven to the state court by the state 
statute, and thus not shared by the fédéral court, but rather upon a dif- 
férent view of the allégations of the bill, as they invoked the ordinary 
jurisdictiou of a court of chancery ; in other words, the défendant con- 
tends that the state court took jurisdiction, not because of the state 
statute, to be cited prcsently, but because the state court conceived that 
the bill before it sufficiently invoked the ordinary jurisdiction of a 
court of chancery, while this court deemed a similar bill insufficient 
for that purpose. 

In one sensé, ail the équitable jurisdiction of the Massachusetts 
courts rests upon statute. Originally thèse courts had no jurisdiction 
in equity, and this jurisdiction bas becn creatcd and extended from 
time to timc by specifying particular matters, some of ordinary équi- 
table jurisdiction, and others outside of it, which the Législature in- 
tended to make cognizable by the state courts sitting in equity. Into 
which of thèse two classes does the subject-matter of this bill fall? 

Rev. Laws Mass. c. 159, § 3, cl. C, hcre relied on by the complain- 
ant, reads as follows : 

"The Su]irenie Judicial and the suiierior court siiall hâve original and concur- 
rent jurisdiction in equity of tlie followng cases * * * suits upon accounts, 
the nature of wliicli is sucl; tliat tliey cannot be conveniently and properly 
adjusted and settlod in an action at law." 

This re-enacts Rev. St. 183G, c. 118, § 43, which reads as follows: 

'The action of aecount is bereljy abolislied: and wben tlie nature of an 
aceount is such, tliat it cannot lie conveniently nnd properly adjustedi and 
settled in an action of assumpsit. it may be done upon a bill In equity, to be 
brouglit in the Suprême Judicial Court, and the said court shall hear and 
détermine the cause, aceording to the course of proceedings in chancery, and 
may award an exécution, in the eommon form. and such other process, as 
may be necessary or proper to carry into elïect their final deeree or judgment 
in the case." 

Of the last-mentioned section (rcferred to in their report as section 
39) the commissioners to revise the statutes observed that they — • 
"hâve proposed to abolish the action [of aecount] altogether, suiiposing that 
in ail comnion cases an action of nssunqisit will furnish an adéquate reniedy. 
When a case is complicated, by having tln-ee or more parties with différent 
Interests, neither an action of aceount nor of assumpsit would afford a suitable 
remedy. In those and other complicated cases it is proposed to resort to the 
chancery powers of the Suprême Court." 

In Bartlctt v. Parks, 1 Cush. (Mass.) 83, 85, the Suprême Court of 
Massachusetts observed, referring to the Revised Statutes: 
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"Tlie Inn.miago of tlie slntuto is comprehensive, and in ternis gives tliis 
com-t jurisdiction in cqnity in ail cases where an aecount is to be settled 
wliidi cannot tie conveiiieutly settled in an aetion of assumpsit, whetlier in 
sueli cases an action of aceount would lie before tlie statute or not. And 
tliis construction of tlie statute would not give to tlie court a more ample 
jurisdictiori tlinn courts of equity bave lu Ensland, where a l>il) for au 
aceount is sustained in niany cases in wbieh an a(;tion of accouut would 
not lie." 

And it is we!l settled in this court that complication of accounts is 
good reason for the exercise of équitable jurisdiction. Fenno v. 
Primrose (C. C.) 116 Fed. 49. The défendant contends, thereforc, 
that complication of accounts is recognized alike by the fédéral courts 
and by those of Massachusetts to be a reason for the interposition of 
a court of equity, and that the statute citcd, like some otliers, gave to 
the State courts no more than a part of the ordinary jurisdiction of a 
court of chancery. If this be true, the jurisdiction of this court is as 
broad as is that of the state court, and the motion to remand must be 
denied. 

On the other hand, St. Mass. 1857, p. 548, c. 214, conferred upon 
the Suprême Judicial Court "full equity jurisdiction, according to the 
usage and practice of courts of chancery, in ail cases where there is 
not a full, adéquate and complète remedy at law." If the defendant's 
contention just referred to is sound. the courts of Massachusetts after 
1857 had no need to refer to the statute first mentioned, inasmuch as the 
passage of the statute of 1857 made it superiluous. Yet Rev. St. 1836, 
c. 118, § 43, has been retaincd in ail subséquent compilations — that of 
1860, that of 18S2, and that of 1902— and the state court has continued 
to base its jurisdiction thereupon. Hallett v. Cumston, 110 Mass. 32, 
33. In the Pierce Case the Suprême Court of Massachusetts said: 

"Our statute gives jurisdiction in equity u|)on aceount 'wben tlie nature of 
tbe aceount is such that it cannot be convenieiivly and proi)erly adjusted aud 
settled in an action of law.' Pub. St. 1882. c. l.")!, § 2. cl. 10. I-iven if the 
amonnts Ivept back from the plaiutiff and those of bis elass of policy bolders 
by thc! rétention of those divideiids whicli would otiierwise biive been reeeived, 
or of tliose sums accruing from the forfeiture of policies either in whole 
or in part, do not constitute a trust fund, or place the défendant in a strictly 
flducinry cai)aeity. tbe défendant wiis bomul to kccp necurate accounts of theiu, 
aud of ail interest and proiit tlicreon, if anv." t-l.") Jlass. 5(!, 00, 12 N. E, 858, 
1 Am. St. Rep. 433. 

To the same effect Judge Coït said in the Hunton Case : 

"The plaintiffs rely in this case upon a provision of the l'ublic Statutes of 
Massachusetts (eliapter l.")l, § 2, cl. 10) which confers equity jurisdiction 
in cfses where 'the nature of the aceount is such that it cannot be eon- 
veniently and i}roi)erly adjusted and settied in au action at law.' * * * 
iS'Ow, what is the effect of the Atassachusetts statute? It takes a certain 
olass of cases that under fédéral iiroeeduro \vould bave to be brought on the 
law side of the court, and transi'ers them to the equity side. It enlarges 
the equity jurisdiction of the court in relation to accounts. In tbis very case, 
where equity jurisdiction would not attach under the rules which prevail 
in the United States courts, it perniits a party to briiig a bill in ecjuity. 
* * « rpj^g Massachusetts statute does not croate a new remedy, but it 
does withdraw a certain class of cases from a court of law iuto a court of 
equity, and the: fédéral courts a.re to ado])t it only so far as it is consistent 
witli the mode of procédure in eipiity cases established by the coorts of 
tlio United States." 45 Fed. (H>2, C(J3, mi. 
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Thèse expressions indicate that both the state court and this court, 
in their recognized différence of opinion, each thought that it arose 
from the state statute, and not from an error commi'tted by the other 
in determining the limits of the ordinary jurisdiction of a court of 
chancery. This coincident construction of the statute I shall follow, 
even if it be notstrictly binding upon me. The state court will give, 
and this court will not give, the complainant a remedy in equity, and I 
prefer to hold that the action of the two courts involves no différence 
of opinion concerning the équitable jurisdiction which is common to 
both. It follows that this case, like Cates v. Allen, is one "where di- 
verse citizenship niight enable the parties to remove a case, but for the 
objectiori arising from the nature of the controversy. It is the duty 
of the Circuit Court," therefore, "under such circumstances, to remand 
the case." 149 U. S. 460, 13 Sup. Ct. 9Î7, 37 L. Ed. 804. 

The défendant further contends that, even if it be admitted that 
the state statute has given the complainant a remedy in equity enforce- 
able in the state courts, but unenforceable in a court which, like this, is 
unaffected by the statute, yet that the complainant may hère be ordered 
to replead, and so may hâve hère an adéquate remedy at law. If this 
court deemed the complainant's remedy obtainabîe at law to be adé- 
quate, doubtless it would retain jurisdiction of the cause, and would 
direct the complainant to replead ; but, upon the whole, the remedy at 
law which this court can give to the complainant appears to be material- 
ly less effective than is the remedy obtainabîe in the state court through 
his bill in equity. That the Législature of the state, by extending the 
équitable jurisdiction of the state courts to matters in which an adé- 
quate remedy at law is given to the suitor by the fédéral courts, cannot 
thereby deprive the citizen of another state of his right of removal to 
this court is plain. But, on the other hand, if a state statute gives to 
any suitor a remedy in equity in the state courts better and more com- 
plète than that which this court can give him at law, and if, further- 
more, the remedy thus given is one which this court cannot enforce 
in equity, the suitor has the right to carry on his litigation in the state 
court of equity, undisturbed by removal hère. 

Cause to be remanded. 



CAFFYN V. l'EABODY et al. 

(District Court, W. D. Washington, N, D. Decpnibcr 13, 1006.) 

No. 3,093. 

1. Seamen— Suit for Wages— AVroxgfui. Discharge. 

Evidence considered, and held iiisullieient to .lustifj' tlie disc-liarge of 
an eugineer of a steamer before tlie expiration of his term of service on 
tlie ground that he was incompétent by reason of excessive drinliing. 

2. Release—Validity—Seamkn— Discharge. 

A release in full signed liy a seaman on his wron,i;ful discharge is not 
binding on liim wliere it was not voluntarily giveu, but was required* 
by the vessel owners, and he was at tlie time of liis discluirge in Alaslîii. 
at a place where he could not obtain légal redress and without money, 
and received no more than the amount of wages adniittedly due him. 

[Ed. Note. — For cases in point, seo Cent. Dig. vol. 42, Release, § 33.J 
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3. SeAMEN— WaGES— AT-.LOWANCE FOR WkONGFUL DrRCirAROE. 

By analogy to Rev. St. § 4527 [U. S. Cornp. St. 1901, p. 30771, n court 
of adiiiirally may, when équitable, award a seamiin wroiigfiilly discliarged' 
au additional month's wasîès, althou^h lie served luore thuii a nioutlj, and 
i.s not thereforo witbin tlie tenus of tlie Htatute. 

[Ed. Note. — For cases in ijoiiit, see Cent. Dig. vol. 43, Seameii, §§ 7(i-S.j.] 

Libel in personam to recover wages and traveling expenscs under 
a written contract by which the libelant was hired as cliief engineer 
of a steamer on the Yukon river for the .season of 1!)0,5, with wages at 
the rate of $250 per month, and traveling expenses for return froni the 
Yukon river to Seattle. Decree for libelant. 

James Kiefer, for libelant. 

John F. Miller, for respondents. 

HANFORD, District Judge. The pleadings admit the exécution 
and validity of the contract sued on, and that the libelant served as 
chief engineer of the steamboat Schwatka on one trip from St. Micliael 
to Dawson and return, and that on the 8th day of August, l!)ûo, he Vvas 
discharged and paid the full amount of wages earned at the contract 
rate up to that date, and that the respondents refused to pay him any 
additional sum either on account of wages or for traveling expenses. 

Two défenses are pleaded and relied upon, viz: (1) 'i'he answer 
allèges that libelant after his employment became addicted to the ex- 
cessive use of intoxicants, and by reason thereof he was incompétent to 
perform the duties of chief engineer of the steamer, and irresponsible. 
(2) Upon receiving the amount of wages earned at the date of his 
discharge the libelant gave a receipt for the same as full payment and 
satisfaction of ail claims under his contract. 

The évidence proves to my satisfaction that the libelant is a compé- 
tent marine engineer, and that, while he was in the service of the re- 
spondents as chief engineer of the Schwatka, he took good care of the 
engines and machinery, and that there was no delay nor mishap at- 
tributable to négligence on his part. The steamer was delayed by 
other causes at Ft. Gibbon, and at Tanana, and while not required to 
be on duty the libelant went ashore and drank whisky, and was intoxi- 
cated. This I find to be true, notwithstanding a gênerai and explicit 
déniai in the testimony given by the libelant as a witness for himself. 
I also find, upon his ovi'n admissions, that he drank two glasses of béer 
daily during the time of his service as engineer of the Schwatka. As 
a witness the libelant is impeached by reason of statements in his 
testimony which are inconsistent with his own admissions and with es- 
tablished facts. I hâve not stated the case as strongly against the 
libelant as the preponderating évidence justifies. There is an issue, 
raised by conflicting testimony, as to whether the libelant was partial- 
Iv intoxicated at différent times when he Vi'as on duty. The affirma- 
tive testimony of one of the respondents on this issue is controverted 
bv the testimony of the libelant. The burden of proof is on the side 
of the respondents, and to décide in their favor the évidence should 
be sufiicient to create a positive belief in the mind of the court. This 
is so for the reason that a finding adverse to the libelant may ruin his 
2)rofessional réputation and create an impediment which will prevent 
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him from obtaining employment as an engineer. With thèse con- 
sidérations in minci, I hâve carefully weighed ail the évidence, and I 
deem it insufficient to convict the libelant of drunkenness when on 
duty. 

Besides the libelant and one of the respondents, only two other wit- 
nesses were exaniined. I consider Capt. Green and Mr. Edwards to be 
compétent, disinterested, and truthfnl witnesses. The former was the 
Schwatka's pilot on the trip referred to. He was called as a witness 
in behalf of the libelant; and, although he gave only négative testi- 
mony to the efïect that he had no knowledge of drunkenness on tfhe 
part of the libelant, I deeni it important because, if the Chief Engineer 
had been habitually drunk, or partially drunk when on duty, the pilot 
would certainly bave acquircd definite knowledge of that important 
fact. Mr. Edwards was called to testify in behalf of the respondents, 
and gave testimony to the efïect that hc was watchman on the trip re- 
ferred to ; that he had a pretty good idca of what was going on aboard ; 
that he knew of the libelant's drinking, and being drunk on shore, when 
the boat was net under way, and on bis cross-examination he said : 
"I did not see Mr. Caffyn drunk on duty; it was when the boat was 
stopped." It is not shown that the libelant was at any time reprimand- 
ed or admonished, nor that his indulgence in the use of intoxicants 
was in any way taken notice of by the captain or owners of the boat, 
until used as a ])rctext for his discharge. Tlie gravamen of the accu- 
sation against the libelant is that by excessive drinking he became and 
was incompétent and irresponsible, and it is my conclusion that this bas 
not been proved by a prépondérance of the évidence. When the libel- 
ant was discharged and paid at St. Michael, he gave a receipt in the 
foUowing words: 

"St. Micliiiols, Alaska, Augnst 8. 1005. 

"Reeeivod of Steamer Sehwatka the sum of tlireo huiiOrod soveu <Iollars 
and forty Gye cents (ffPyùlA't) in full pa.vment of ail wages and elaims of 
whatsoever nature against Steamer Sehwatka. 

"ISignwn F. J. Caffyn [Seal.]" 

This was exacted by respondents ; that is to say, the libelant was re- 
quired to sign it in order to get any money on account of his wages, 
notwithstanding lie protested against any relinquishment of his rights 
under his contract, and it was not understood as a voluntary waiver on 
his part of any rights. The évidence .shows that he was destitute of 
money and was unable to obtain judicial process at St. Michael for the 
protection of his légal rights. According to the testimony, he was 
given an option to take the amount tendcred and sign this receipt or 
litigate, but under the circumstances he did not bave an option because 
he did not bave the means to litigate. Tested by common-law prin- 
ciples, the receipt is not binding upon the parties as a rclease of any 
debt or liability, because by the answer it is not pleaded as a contract 
by specialty, and, in fact, it is not a sealed instrument. At most, it 
can only be considered as written évidence of an accord and satisfac- 
tion, which may be contradicted, and it has been contradicted and its 
falsity clearly established. The évidence proves that the libelant did 
not asscnt to any agreement canceling the contract vmder which he 
went to work, or varying its terms. Furthermore, the amount paitl 



UNITED STATES V. LATAEEELLO. 



,'297 



was no more than the amount admitted to be due for services up to 
the date of the payment, and there was no considération to support 
an agreement abridging rig'nts stipulated for in tlie contract. 

It lias been proved by uncontradicted évidence that the libelant's ex- 
penses returning to Seattle amounted to $75, which he is entitled to 
recover by the terms of bis contract, and, having been discharged with- 
out his consent, and without fault on his part justifying such discharge, 
the court allows him as compensation one additional month's wages. 
I hold this award to be légal and just, by analogy to the measure of 
compensation prescribed by section 4527, U. S. Rev. St. [U. S. Comp. 
St. 1901, p. 3077]. 



UNITED STATES v. LAVARRELLO. 
(Circuit Court, S. D. New York. November 27, 100(5.) 

1. Shipptng — Transportation ov Immigrants— Régulation— Poweb ot Con- 

Coniïress had power t.o pass Act Aug. 2, 1882, c. 374 [U. S. Comp. St. lOOt, 
p. 20i511, iiiakiriff it an offense for tlie tnaster of a foreijm vessel to omit 
to provide tabies and seats at regular meals for immigrants or passengers, 
otlier than cabin passengers, bound to tbe United States and actually 
brougbt to a port of landing. 

fEd. Note. — For cases in point, seo Cent. Dlg. vol. 44, Shipping, i§ 2, 
527, r.33.] 

2. Indictment— CkRtaintt— Btli. of Paetioular.?— New Btlz,. 

An Indlotment against the master of a vessel transporting Immigr.ints 
to a port of disfharge within the United States, charging that tbere were 
no snffîi'ient tables and seats provided for tbe use of such passengers. 
In violation of Act Cong. Ang. 2, 1882, c. 374 [U. S. Comp. St. 1001, p. 2931], 
thoiigh ob.iectionable for failure to allège in what respects the Insnlti- 
ciency consisted, was not fatally defective, but the charge should be made 
more diefinite and certain by a bill of particulars or by a new indietment 

[r]d. Note. — For cases In point, see Cent. Dig. vol. 27, Indietment and 
Information, §§ 2G6-2G8.] 

Henry L,. Stimson, U. S. Atty., and William Michael Byrne, Asst. 
U. S. Atty. 

Kellogg & Rose (Abram J. Rose and Alfred C. Pette, of counsel), 

for défendant. 

THOMAS, District Judge. The indietment is drawn under section 
1 of the act of August 2, 1882 (23 Stat. 186, c. 374 [U. S. Comp. St. 
1901, p. 2931]), which, so far as applicable to this action, provides: 

"That it shall not be lawful for the master of a steamship or other vessel 
■wheriMn immigrant passengers or passengers other than cabin passengers 
hâve been taken at any port or place in a foreign country or dominion 
(ports and places In foroign territory eontiguous to the United States except- 
ed), to bring such vessel and passengers to any port or place In the United 
States unless the conipartments, spaces and accommodations hereinafter men- 
tioned hâve been provided, allotted, maintained and used for and by sudi 
passengers during the entire voyage." 

And the provision about tables and seats as mentioned in the indiet- 
ment is found in section 4 of the act [U, S. Comp. St. 1901, p. 2935] as 
follows : 
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"Tables and seats shall be provided for tlie use of passengers at regular 
meals." 

The indictment charges : 

"That the steainship Citta Di Napoli, at tlie times hereinnftpr mantronpîî. 
vvas eiigaged in tlie business of eoiiveyiiig iiimiigrant jiasswigers across the 
Atlantic Océan from the lîingdom of Italy to the T'nited States of America, 
and tliat Eugenio LavaiTello was the niaster of sairt steaiiisliip; that on the 
first day of Augiist, in the yeai' of our Lord, oue tUousand iiiiie huiulred and 
five, the snid steamship comniencod a voyage from Italy aforc-said to tlic 
said United States and conipleted the sanie on tlie 18th day of AiigiTst of 
the sanic yeai-, at the port and Southern district of New Yorlc, and the Raid 
Eugenio Lavarrello was luaster and in conimand of said vesiru^l duving said 
voyage, and tliere were tlieu in and on lioard of the said steanisliip under liis 
coniniand and. control no less tlian !);!9 immigrants. a,s siecrage i)asseîigors. 
evr»ry one of whom by law, on cach day, was entitled to he served on ship- 
lioard with three meals at regular aud stated honrs, and tne said innnigrant 
passengers were also by law entitled. to tables and seats, for their use, at the 
meals aforcsaid ; but during the said voyage, on each and every day thcreof. 
there were not sufflcient tables and seats for the use of the said passengei-s 
at their regular meals aforcsaid, as the law required ; and on the said 18tli 
day of August, in the said year, at the Southern district of New York, wjthin 
the jurisdlction of this court and within the admiralty and maritime juris- 
diction of the United States, on the day of tlie arrivai of the said steiun«bin. 
at the said port of New York, the said Eugenio La\'arrello, master of the 
stiid steamship as aforesaid, did .still unlavvfuUy aud wilHuliy fail, omit, 
and negleet to provide tables and seats as aforesaid for the use of the said 
steerage passengers at the regnlnr menis. or at any and, ail meals seiwed to 
them on that day, in and upon the said steiiinship, as required by law." 

The most important question raised by the demurrer relates to the 
power of Congress to make pénal an omi.ssion by a foreign ves.sel to 
provide tables and seats, at regular meals, for passengers botmd to 
the United States, and actually brought into a port of landing. How- 
ever vaguely or ineffectively Congress has exercised the power, it is 
considered that the power exists, and it is unnecessary in reaching this 
conclusion to follow the histor)- of passenger acts from an early time 
in the last century, or the décisions pertaining thereto. The brief for 
the government carefully infornis in such regard. The act directs 
that "tables and seats shall be providcd for the use of passengers at 
regular meals." If it be kcpt in mind that this provision is pénal, 
the indefiniteness of its command excites instant and grave attention. 
What does it mean? What does it require? It conveys primarily 
the idea that the master shall not bring passengers to port unless there 
be tables at which, and seats upon which, the passengers may sit at 
their regular meals ; that they shall not be obliged to sit on the floor, 
or stand up while eating their meals, or to hold in their laps plates and 
provisions. But the statute niakes no attempt to state how ample the 
facilities shall be, or what the ratio of seats to passengers shall be. 
But common sensé aids in interprétation. The direction plainly nieans 
that tables and seats, reasonably adéquate for the passengers carried, 
shall be provided for use at proper times. The carrier knows the 
ship's capacity, the number of passengers to be carried, and can make 
provision therefor before sailing. If it fails in this duty, the master 
entering upon the voyage and bringing the ship to port is punishable. 
The great variety of circiunstances under which passengers are carried 
makes it impossible, and also undesirable for the carrier, that spécifie 
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détail as to tlie exact provision of tables and seats sliould be given in 
the statute. Hence, it is concluded that the pleader was justified in 
charging that "there were no sufficient tables and seats for the use of 
the saicï passengers." In what respects were the seats insufficient? 
Xuniber, construction, or in what other respect? An indictment may 
be valid, but yet require amplification for the purposes of the trial ; 
and, while it is considered that it is technically supportable, it informs 
neither the court nor the défendant in what particulars the master was 
at fault. Therefore the défendant should be informed in what respect 
the tables and seats were insuiilicient. The government niay do this 
by a bill of particulars, but preferably to introducing that practice a 
new indictment is advised. 

Demurrer overruled, with leave to the government to nolle the 
présent indictment, or to serve a bill of particulars, and with leave to 
the défendant to move or plead, as he shall be advised, after the service 
of such bill of particulars. 



BARTLKSON v. FEIDLER et al. 

(Circuit Court, W. D. Wasbiiigton, N. D. November 20, 190C.) 

No. 1,209. 

1. .JuDOMENïs— Res .Tudtcata— Oeder OF Djrtrirt;tion of Prodate Court. 

An order made by a probato court of Alaska distributlng property to 
tlie heirs of a décèdent as a part of bis esta te is not a conclusive adjudi- 
cation that a iiartnersliip ù\d not exist betvveeu décèdent and anotber to 
wbicli tlie property belonged, as against a creditor of tbe alleged partner 
who seeks to foUow tbe property into tbe hands of the heirs ; the probate 
court not being vested with jnrisdiction to bring in parties and adjudicate 
such (juestion. 

2. Partkersiiip — Iîvidekce to EsTABLisn — Crkditors' Suit Against Heirs. 

Evidence considered, and helil to sustain tbo allégation of a creditors' 
bill that the judgment debtor and his deceased brother, whose propertj' 
passed to the otber défendants, wei'e partners, and tliat the property wasi 
that of the partnersUii), and tbe .iudginent défendants' interest tberein sub- 
ject to application on tlie Judginent. 

In Equity. Creditors' bill founded upon a judgment against F. J. 
Feidler, and return nulla bona, of a writ of exécution. Heard on tlie 
merits, the issues raised by the pleadings being whether the judg- 
ment debtor and E. L. Feidler, who died in Alaska, were copartners, 
and whether money which through probate court proceedings in 
Alaska had come into the hands of the widow of the deceased belonged 
to the alleged firm. Decree for complainant. 

James A. Snoddy, for complainant. 

Bo Sweeney and G. E. Steiner, for administratrix. . 

HANFORD, District Judge. Preliminary to the considération of 
the main controversy, the court nuist dispose of the défendants' con- 
tention that the United States commissioner at Nome, in the exercise 
of the powers of a probate court madc an order of distribution of the 
estate of E. E. Feidler, which is a final détermination of the rights of 
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the parties to this action. The only ground upon which this claim can 
be maintained is the légal proposition that ail matters which hâve been 
or might hâve been litigated in a court of compétent jurisdiction are 
deemed to bave been by a final judgment adjudicatcd, and that ail 
parties who a]3peared in the proceedings or were required to appear, 
and their privies, are bound by the adjudication. In this view a very 
simple test may be applied by which to judge whether by the rnle of res 
adjudicata the complainant is precluded from maintaining this suit 
in this court. Tlie order of distribution, if it may be considered as a 
final judgment, is potent only to the extent of the lawful power of the 
court to give it force and virtue. By this I mean to invoke the prin- 
ciple often exprcssed in the phrase "that a stream cannot rise higher 
than its source." The test to be applied is in a correct answcr to the 
inquiry, did the commissioner's court bave jurisdiction to bring the 
parties before it, require them to frame their issues, hear their évi- 
dence and arguments, and décide the question whether or not E. L. 
Feidler, the deceased, and the défendant, P\ J. Feidler, were copart- 
ners in carrying on the business of the Progresse Trading Company, 
and whether they as copartners owned the property, and the money 
which came into the custody of the administrator appointed by the 
commissioner's court? On this point I hold that the laws do no*: con- 
fer upon the probate courts of Alaska the chancery powers necessary 
to be exercised in hearing and deciding such questions. I deem this 
ground sufficient for overruling the défendants' objection, and will 
refrain from further discussion of the question, except merely to cite 
the décision of the Suprême Court of the United States in the case of 
Borer v. Chapman, 119 U. S. 587, 7 Sup. Ct. 313, 30 h. Ed. 532, which 
supports the complainant's argument on this branch of the case, and 
the conclusion that a créditer bas the right to follow into the hands 
of their holders, in one state, the assets of bis debtor, distributed by 
order of the i^robate court of a différent state. 

Were the Feidler brothers copartners in the business of the Pro- 
gresse Trading Company at the time of tlie death of E. E- Fiedler? 
That is the main question in this case. The défendant F. J. Feidler 
is probably the only living witness who actually knows the facts. It 
is denied that he is a compétent witness to give évidence, adverse to 
the administratrix of the estate of E. E. Feidler, relating to transac- 
tions witii the deceased ; but his testimony, if admitted, would be super- 
fluous. I say this for the reason that the facts and circumstances prov- 
ed by compétent and disinterested witnesses lead necessarily to the con- 
clusion that there was a partnership commcnced and carried on in the 
year 1900, and continuously thereafter until E. E. Feidler died, and in 
déférence to the décision of the Circuit Court of Appeals for the Kinth 
Cirant in the case of Rush v. Lake, 122 Fed. 561, 58 C. C. A. 447, I 
wo^VI he constrained to décide that the partnership did exist, even if F. 
J. Feidler shoukl testify positiveh' to the contrarv. To fairlv appreciate 
the op'nion of the Circuit Court of Appe^ils in the case referred to, it 
should be read in connection with the oninion of the lower court renort- 
ed in 111 Fed. 893. The facts and circumstances of this case, briefly 
stated, are as follows : Previous to the vear 1900 F. J. Feidler com- 
nienced trading and dealing in merchandise under the name and style 
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of the Prosrresso Trading Company, and he transacted liis Banking 
business with a banl< in Seattle under his brother's name. There is an 
obvions reason for not doing' business in his own proper name in the 
fact that he had previously been engaged in business in the state of 
Indiana and left a large number of creditors behind him when he came 
West. In the year 1900 E. L. Feidler, having obtained a discharge 
from liability to his creditors under the bankruptcy law, came to Seat- 
tle and joined his brother in the business of the Progresse Trading 
Company. They went to Nome together, with a stock of merchandise, 
and during that year and the year 1901, were both actively engaged as 
merchants at Nome, under the name of the Progresso Trading Com- 
pany. Their stock of goods was mostly, if not entirely, purchased at 
Seattle, and subsequently to 1901 an office was maintained at Seattle, 
with F. J. Feidler in charge, who attended to the business of the co- 
partnership at Seattle. Large sums of money were remitted to him 
from Nome, and he purchased goods, which were shipped to Nome and 
sold there by E. L. Feidler, and the business appears to hâve been prof- 
itable. 

There is not a scintilla of testimony, by any witness claiming to know 
the facts, tending to prove that at any particular time or place there 
was a dissolution of the partnership or a severance of interests, and 
there is no évidence tending to prove that there was any public an- 
nouncement of such dissolution or severance. The négative évidence 
relied upon by the défendants is mainly tV? testimony of witnesses ac- 
quainted with the Feidlers and the business they were engaged in, who 
say that they did not know that the Feidler brothers were partners; 
that subsequently to 1901, and until his death, E. L,. Feidler alone ap- 
peared to be sole manager of the business at Nome, and testimony to 
the eiïect that the deceased at diiïerent times subséquent to 1901 said 
that he was sole proprietor of the Progresso Trading Company, and 
that he was paying his brother for his services as purchasing agent: 
but ail such statements by E. L. Feidler, if made, are incompétent, for 
the reason that they were not made in the présence of F. J. Feidler, and 
are not shown to hâve been communicated to him, nor that he at any 
time previous to his brother's death knew that such statements had 
been made. 

F. J. Feidier's share of the assets which bave corne into the hands of 
the other défendants exceeds in amount the judgment recovered by 
the complainant, and T direct that a derree be entered in his favor for 
the full amount of said judgment, with interest and costs. 
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UNITED STATES V. NEWTH. 

(Disti-lct Court, W. D. Washin^on, N. D. Noveniber 27, 1906.) 

No. â,349. 

1. Cbiminal Law— Offenses Commixted on Higii Seas— District of Jubis- 

DtCTION. 

A District Court of the United States Is not deprived of ,1uristlic-tioii to 
try a défendant, arrested witliiii the district, cliarged witli tiie conniiis- 
sion of an offense on board sin American vessel ou the high seas, uuder 
Rev. St. § 730 [U. S. Comp. St. 1901, p. 58.5], which provides that such of- 
fenses shall be cognizable in tlie district wbere the offender is found or 
into which he is first brought, because such défendant was flrst arrested 
in Alaslva, the courts of which are not vested with Jurisdietiou to try 
offenses not committed within their territorial jurisdietiou. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 14, Criminal Law, § 
183.] 

2. OouHTS— District Courts for Alaska— Jubisdiction. 

The District Court for the District of Alaslca, created by Organie Act 
1884, e. 53, 23 Stat. 24, If not abolished, was supiJlanted by tlie courts cre- 
ated by the Alaslva Code (Act June 6, 1900, c. 780, 31 Stat. 321), and their 
jurisdietion is limlted by the provisions of sucli Code. 

Indictment for a Crime Committed on the High Seas. Founded up- 
on Act Cong. February 9, 1889, c. 120, 25 Stat. 058 [U. S. Comp. St. 
1901, p. 3630]. Heard on spécial plea and objection to tlie jurisdietion 
on the ground that the défendant was first arrested in Alaska. Plea 
overruled. 

Potter C. Sullivan, U. S. Dist. Atty., and Henry M. Hovt, Sp. Asst. 
U. S. Atty. 

Bard & Fenton, for défendant. 

HANFORD, District Judge. The indictment in this case charges 
the commission of a crime on board an American vessel on the high 
seas within the admiralty and maritime jurisdietion of the United 
States, out of the jurisdietion of any particular state or district, and 
that this-is the district into which the défendant was first brought and 
arrested. After his arraignment, the défendant fîled a plea in abate- 
ment, alleging that he was arrested in Alaska and there charged with 
the same crime, and that the District Court for the Second Division 
of Alaska is the only court which bas jurisdietion of the case. 

Section 730, Rev. St. U. S. [U. S. Comp. St. 1901, p. 585], pre- 
scribes that offenses committed on the high seas and within the admiral- 
tv and maritime jurisdietion of the United States shall be cognizable 
in the district where the offender is found or into which he is first 
brought, and I hold that a district, within the meaning of this law, 
is not a mère geographical division of country, but a judicial district 
defined by an act of Congress, pursuant to the constitutional require- 
ments that criminal prosecutions shall be in the state and district in 
which the offense shall bave been committed, which district shall hâve 
been previously ascertained by law; but, when the offense was not 
committed within any state, the trial shall be at such place or places 
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as the Congress shall hâve directed. Jones v. U. S., 137 U. S. 203, 
11 Sup. Ct. 80, 34 L. Ed. 691. By the record it appears that on a 
preHminary examination before a United States commissioner in 
Alaska, the défendant was held to answer before this court for the 
crime for which he is hère charged, that he gave bail for his appear- 
ance, and that he was arrested in this district for the same crime on a 
warrant issued by this court, upon the record transmitted from the 
commissioner in Alaska, and that in obédience to an order of this 
court he bas given additional security for his appearance, when re- 
quired, until he shall be discharged. He bas not been arrested in, nor 
brought into, any other judicial district of the United States. The 
existing courts in Alaska are not by any act of Congress vested with 
jurisdiction to try accused persons for crimes defined and made punish- 
able by the gênerai laws of the United States, not committed within 
the territorial limits of Alaska, and the plea fails to allège that the 
place of the offense specified in the indictment is within Alaska. I 
must hold the plea to be insufficient, for the reason that the facts al- 
leged therein are, if true, insufficient to authorize any court in Alaska 
to take cognizance of the case ; that is, to try the défendant and punish 
him if he should be convicted. 

In saying that the existing courts of Alaska are not vested with juris- 
diction of the case, I hâve not overlooked the argument made in behalf 
of the défendant, based upon the act of Congress of 1884, providing 
a civil government for Alaska. 23 Stat. 24, c. 53, 1 Supp. Rev. St. 
U. S. 1891, p. 430. This statute, for convenience, will, when here- 
after mentioned, be called the "Organic Act." The third section pro- 
vides : 

"That there shall be, and hereby is, establlshed a District Court for said dis- 
trict, with the civil and criminal jurisdiction of District Courts of the United 
States, and the civil and criminal jurisdiction of District Courts of the United 
States exerclsing the jurisdiction of Circuit Courts, and such other jurisdic- 
tion, not inconsistent with this act, as may be established by law." 

That court, however, was supplanted, if not intentionally abolished, 
by the Alaska Code, enacted by Congress June 6, 1900 (31 Stat. 321, 
c. 786), which divided Alaska into three divisions, and created a new 
District Court, with a judge to préside in each of the three divisions, 
and defined the jurisdiction of the new court. The last section of th.e 
Code repeals ail laws inconsistent with its provisions, and as the broad- 
er provisions of the organic act by which jurisdiction was conferred 
are inconsistent with the more limited jurisdiction defined by the Code, 
there can be no justification for assuming that the jurisdiction vested 
by the organic act was transferred to the existing courts by judicial 
construction of the laws. The opinion of the Circuit Court of Appeals 
for the Ninth Circuit in the case of Tornanses v. Melsing, 106 Fed. 
779, 45 C. C. A. 615, expresses the view of that court on the point, to 
the efïect that the Code abolished the District Court for Alaska created 
by the organic act. 

The crime charged is cognizable in this court, and, as the Alaska 
courts bave not jurisdiction of the case, it follows that by virtue of 
section 730, Rev. St. U. S., this is the proper district for the défend- 
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ant's trial, and this court canftot avoid the responsibility of proceed- 
ing with the case according to law to a final détermination on its 
merits. 

The plea in abatement is overruled. 



SWAN & FINOII 00. V, UNITKD STATES. 

(Circuit Court, S. D. New Yorl:;. Jauuary 22, 1903.) 

No. 3,173. 

CtJSTOMS Duties^-Classification— Refined Wool GîîEASE. 

TJie provision for "wool grfiase" in pnragrapli 279, Schedule G, § 1, o. 
11, Tariff Act .Tuly 24, 1897, 30 Stat. 172 |.U. S. Conip. St. 1901, p. 10521, 
includes a reiiiied wool grease, from whieh the natural odor and minera! 
matter hâve been remo^'ed by a superior process, and wlilcli is com- 
mercially Ijnown as "wool grease." 

On Application for Review of a Décision of the iSoard of United 
States General Appraisers. 

For décision below, see G. A. 4,864 (T. D. 22,804), which affirmed 
the assessment of duty by the collector of customs at the port of 
New York. 

Tlie article in eontroversy was assessed with duty under the provision for 
rendered oil in paragraph 3, Scliedide A, § 1, c. 11, Tarift' Act July 24. 1897, 30 
Stat. loi LU. S. Conip. St. 1901, p. 1C27], and was claimed by the iniporters 
to be dutiable as "wool greaso," under paragrai)h 270, Schedule G, § 1, c. 11, 
Tariff Act July 24, 1807, 30 Stat. 172 [U. S. Conip. St. 190:!, p. lG."i2]. Tlie 
Board of General Appraisers found it to eonsist of refined wool greaf^o, boi"T 
a product of wool grease from whidi tlio minerai matter and the natiiral odor 
had been eliminated, aud affirmed the assessment. In the Circuit Co'ii't tJie 
iniporters introdnced the testiniony of several witnesses, sbowing that the 
article v/as a high grade of grease that was doalt in commercially as wool 
grease; its superior quality being due to the improved process by whieh it was 
obtained. 

Jacob Fromme, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The décision of the Board of Gen- 
eral Appraisers is reversed. 
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CLEMENT T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit November 12, 1900.) 

No. 2,377. 

L Geand Juet— Sélection— Fedkkàl Cotjbts— "Judiciai, District." 

Act CoDg. May 11, 1858, c. 31 (H Stat. 285), created tiie state of Min- 
nesota into one fédéral judiciai district, and Act Marcli 3, ISôiJ, c. 70 
(11 Stat 402 LU. S. Comp. St 1901, pp. 316, 44G]), provided for tlie liold- 
Ing of terms of court in Uiree différent citles. Act April ■-!(>. 1S!l(». c. 1Ci7, 
'i 1, 26 Stat. 72 [U. S. Comp. St. 1901, p. 374], declared tliat, for the pur- 
pose of holding terms of court the district of Minnesota was divided liito 
six divisions, and section 6 that gi-and and petit juries should be sum- 
moned for each of the terms of such court and the petit jury should be 
compétent to slt and act as such jury in either the Circuit or District 
Court at such terms. Act Gong. July 12, 1S94, c. 132 (28 Stat 102 LU. S. 
Comp. St. 1901, p. 37C1), provided that ail criminal proceedhij;s instituted 
for the trial of offenses against the laws of the United States arising in 
the district of Minnesota shall be brought, had, and prosecuted in the 
division of the district in which the offenses were eommitted. Hcld, that 
a fédéral grand jury was not required to be drawn from the division of 
the district in which the offense to be investigated was eommitted, but 
nii'^ht be pro|)erly summoned froni any portion of the state coiistituting 
"the district," regardless of the place where the prosecutiou was triable. 

3. Jury— Petit Jury— Sélection— Fédéral Courts. 

Act Cong. Atiril 20. ISOO, c. 107, § 1, 20 Stat. 72 LU. S. Comp. St. 1901, p^ 
874], dlvides the juilicial district of Minnefota into six divisions, and sec- 
tion G i)rovides that the grand and petit juries shall be summoned for each 
of the terms of Circuit or District Court, and that the petit jury shall be 
compétent to sit and act as such jury in eithor of such courts. Act July 
12, lSi)4, c. I.'î2. 28 Stat. 102 LU. S. Comp. St. IWl, p. 37i;i. requires ail 
criminal proceediugs instituted for the trial of offenses against the United 
States arising in the district of Mhniesota to be l)rou,îlit, had. and prose- 
cuted in the division of the district in which the offenses were eommitted. 
Uev. Kt i .")(:3 iU. S. Comp. St. 1901, p. 455], confers on District Courts of 
the United States jurisdiction of ail crimes and offenses cognizahie under 
the anthority of tlie United States eommitted within their districts, and 
Const. Ainend. 6, déclares that in ail criminal proceedirss tlie accnsed 
sliall enjoy the right to a trial hy a jury of the state and district wlierein 
the crime shnll bave heen eonnnitted. which district shall bave l:(>eii previ- 
ously ascertained by law. Hcld. that a petit jury for the triai of fédéral 
offenses arising in Minnesota might be properly summoned from any por- 
tion of the stato, and that accnsed was not entilled to a jury exclusively 
summoned from the division of the district in which he was triable. 

8. Criminal Law — Appeal — Continuance — Discrétion — Review. 

The déniai of an application by aceused for a continuance will not 
be reviewed on a writ of error, in the absence of a sliowing that the 
trial court's disoretion was abused. 

LRd. Note.. — For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
|§ 3045-3049.] 

4. Same — Continuance— INFIRMITT of Accused — Discrétion. 

Aceused, an aged banlc président, was arrested February 6, 1005, 
charged with violating the national banking law, and was indicted on 
June 9th. In the meantime he was in his usual state of health, but was 
quarantined beeause of a contagions disease In his family. After an 
unavailing demurrer to the indietment and the entry of a plea of not 
guilty, he applied for a continuance on physicians' affidavits that he was 
In such a feeble and wealc condition that he was unable to endure the 
straiu attendant on a protracted trial, and his own aSidavit that he was 
Bo inflrm as to be unable to malie the requlslte préparation for triai. 

149 F.— 20 
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A cotinter affldavlt alleged that the govemment's wltnesses were ail agefl 
and Inflrm, and for that reason thelr attendance at the next term of 
court was uncertaln. The court denled the continuance, reciting In 
Its order that the trial could be conducted in short sessions, and set the 
case for trial on June 21st. On that day a stmilar motion was unsuc- 
cessfully made before anotber Judge, and after the governnient had 
closed its case on June 30th the hearing was adjourned to July 5th. 
Beld, that the déniai of the continuance was not an abuse oî discrétion. 

B, SAME— INDICTMENT— DeMUEBEH — PREJUDICE. 

Aeojsed was indicted for violating the national banlvlng act under an 
Indictiiient contalnlng 27 counts. He demurred unsuccesstuliy to 10 
coutits, and was found gullty on 24, and sentenced to a term of 8 years 
In the penitentiary on each count, with a provision that time sliould run 
on ail eoncurrently. Held that, as the sentence dld not exceed that which 
niislit riiïliifully hâve been imposed on any one count, défendant was not 
pre.iiiilkred by the overruling of hls denmrrer to 10 counts of the In- 
dictment. 

& Same— JIoTioN IN Abkbst— Time. 

While accused œay raise the question of the sufllclency of the Indict- 
ment to charge a publie offense by motion in arrest of judgment, it is 
bettor practice to raise the question by denmrrer. 

fEd. Note. — For cases in point, see Cent Dig. vol. 15, Criminal Law, 
8 2154.] 

î. InDIOTMENT— StJFTICTENCY— STATUTES. 

Untler Rev. St. S 102.5 [U. S. Comp. St. 1901. p. 7021, provlding that, 80 
fnr as possible, consistent wlth assurlng acctised a fair and impartial trial, 
tlie court sball disregard form, Imperfection of statement, and unimportant 
defec-ts whleh do not reasonabiy tend to préjudice accused, an Indictment 
Is snllicieritly certain if it allèges facts sufflcieut to enable accused tq 
make bis défense, and to plead the Judgment in bar of any further pros- 
eeufion for the same offense. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 27, Indictment and 
Information, î§ 177-179.] 

8. Sajie— Construction op. 

Teohnleal aceiiraey must yleld to the falr and obvions meaning of the 
language empioyed, when tested by the ordlnary ruies of construction, and 
regard must be had to the necesslty of punishiug the gullty, aa well as ac- 
Quîtting the Innocent. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 27, Indictment and 
Information, § 174.] 

0. Banks and Banking — National Bankino Act— Violation— Indictment. 
A count In an Indictment for violating the national banliing act al- 
leged tbat accused, as président of the banli, made an entry In the bank'a 
daily Journal of the words and figures following: "Other Real Estate, 
A. Bnrton Farm, $3,3i50.00 ;" that the entry indicated that the south half 
of a Kppcified quarter section of land was a certain 80-acre tract known as 
the "Barton Farm," and was an asset of the bank in the sum of $3,- 
S.'.O.OO; that tlie entry so made was false, in that the same described 
land was not then and there an asset of the bank of the value of Ç3,- 
3."().00, or of any sum whatsoever. Held, that such count was not de- 
feotive as falling to charge that the A. Barton farm was known or 
described In accordance with the description recited, or was identliled 
tiierewitli, or because It was not charged that the A. Barton farm was not 
an asset of the bank. 

10. Same— Fai,se Repoi^ts. 

rtev. St. 5 .5209 [û. S. Comp. St. 1901, p. 34971, provides that every prési- 
dent of a national bank who mnkes any faise entry in any book or report 
of the association, wlth intent to Injure or defraud It or any other per- 
son. Company, or body polltic or corporate. shall be sullty of a mlsde- 
meanor, etc. Held, that an Indictment under such section,' alleging that 
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accused, whlle aeting as preffident of a national bank, made a false entry 
In a report to the ConiptroUer of Currency, that the lawful money re- 
serve In the bank, oonsisting of gold coin, was $23,955, wlien in fact the 
banli only had $21,955 in gold coin as lawful money reserve, was not 
objectionable for want of an allégation tliat the lawful reserve exceeded 
the amount the bank actually had on hand; the gist of the offense being 
the making of false entries in the report 

11. Same— Intent to Deceive. 

Rev. St. 5 5209 rtT. S. Corap. St. 1901. p. 34971. provides that. If any prési- 
dent of a national bank makes any fnlse statement eoncemine the associa- 
tion wlth intent to In.inre or defraud the association or any other eompany, 
body politic, or any Indlvlduai person, or t» deceive any offlcer of the 
association, or any agent seleeted to examine the afPairs of any such as- 
sociation, he shail be guilty of a misdemeanor. Eeld that. where the 
président of a national bank made a false report to the Comptroller of 
the Currency with intent to deceive an examiner who might be appointed 
to make an examlnation of the bank, as provided by section 5240 VC. S. 
Comp. St. 1901, p. 3516], such act constituted an offense, irrespective of the 
existence of any other incidents disjunctively mentioned in section 5209. 

12. Same— Evidence. 

In a prosecution of the président of a national bank, évidence held 
BUfficient to Justify a conviction for willfully niisapplying the bank's 
funds, and converting the same to the use of hlmself or others, In viola- 
tion of Rev. St. ! 5209 [U. S. Comp. St. 1901, pp. 3491, 3497]. 

13. Same— Evidence — Cebtificate of Comptkolleb of Cukkenot. 

Where a certiJîcate of the ComptroUer of the Currency reclted that a 
certain bank had complied with ail the provisions of the act of Congress 
of July 12, 1882, authorizing an extension of the corporate existence of 
such banks, and declared that the bank was authorized to hâve succes- 
sion until November 21, 1908, such certlfieate was conelnsive évidence, In 
a prosecution of the président of the bank for violating the national 
bank act, of a compliance by the banlî wlth ail necessary conditions pré- 
cèdent to the extension of its charter. 

14. Same— Nationai, Bank Chaeteb— Extension— Aoceptancb. 

Where a national bank contlnued its existence and perforraed the fune- 
tlons of such an association after the expiration of its original corporate 
existence for a long period of tlrae, it would be presumed to hâve ac- 
cepted the benefit of a certificate executed by the Comptroller of Cur- 
rency extending Its corporate existence. 

In Error to the District Court of the United States for the District 
of Minnesota. 

The défendant. Clément, was indlcted in the District Court of the District 
of Minnesota for the Third Division for making fai.se entries and wilifiii mis- 
applications of the funds and crédits of the First National Bank of Faribault, 
of whlch he was at the tlme président, in violation of section 5209 of the 
Revised Statutes [U. S. Comp. St 1901, p. 3497]. He in due time challenged 
the panels of the grand and petit juries because they were drawn from the 
district at large, and were not composed of persons who resided in the Third 
Divlsioti of the district He deniurred to some counts of the indictment on the 
ground of duplicity. He moved for a continuance of the case at the time it 
was first set for trial on the ground that physical infirmities disabied hlm 
from preparing for trial at that time. He interposed at the close of the case 
a demurrer to the évidence, on the ground that it failed to establish the 
commission of any of the o/ïenses charged. He flled a motion In arrest 
of judgment on the ground that the indictment charged no criminal offenses. 
Thèse challenges, demurrers, and motions were overruled, the trial was 
had, and défendant found guilty on 24 of the 27 counts of the Indictment, 
and sentenced to a tenu In the penitentiary of 8 years on eacb count, with 
the provision that time sbould run oa ail concurrently. Exceptions baring 
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been duly sared to the foregoing ruUngs, the case Is brought hère for review 
by writ of error. 

George N. Baxter (Daniel W. Lawler, on the brief), for plaintiff 
in error. 

Paul A. Ewert (Charles C. Houpt, on the brief), for défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges, 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Was the grand jury properly summoned? By the act, admitting 
Minnesota into the Union, of May 11, 1858 (chapter 31, 11 Stat. 285), 
and by other provisions of law, Minnesota was made to constitute one 
judicial district. Provision was made for the appointment of a dis- 
trict judge for the district, and for the holding of terms of court at 
Preston (later at Winona) and St. Paul. Sections 531, 551, Rev. St. 
[U. S. Comp. St. 1901 pp. 316, 446] ; Act March 3, 1859, c. 76, 11 
Stat. 402. By the act of April 26, 1890 (chapter 1G7, § 1, 26 Stat. 73 
[U. S. Comp. St. 1901, p. 374] ), it was enacted as follows : 

"That for the pnrpose of holding terms of court the district of Minnesota 
Is herelty divided into six divisions to be known as the Ist, 2û, 3d, 4th, 5th, 
and 6th divisions." 

The counties constituting thèse divisions, the terms and places for 
holding the court therein vvere then designated, and section 6 of the 
act provides as follows: 

"That the grand and petit jury shall be summoned for each of said terms, 
which petit jury shall be compétent to slt and act as such jury in either 
or both of said courts [circuit or district] at such terms." 

By the act of July 12, 1894 (chapter 132, 28 Stat. 102 [U. S- Comp. 
St. 1901, p. 376]), it was enacted as follows: 

"That ail criminal proceedings instituted for the trial of offenses against 
the laws of the United States arising in the district of Minnesota shall be 
bron'j'ht hnfl siifl prosecuted in the division of said district in which offenses 
were committed." 

From the foregoing acts, which constitute ail the législation bearing 
on our présent inquiry, it seems clear that only one judicial district has 
ever been established in the state of Minnesota; that this district has 
been divided for the convenience of suitors in the trials of causes into 
six divisions, not as gênerai or separate judicial districts, with an in- 
dependent court for each, but for the limited purpose disclosed by the 
act of 181)0, "of holding terms of court" in the district of Minnesota. 

The Revised Statutes (section 6G3 [U. S. Comp. St. 1901, p. 455]) 
give to the District Courts of the United States jurisdiction "of ail 
crimes and otTenses cognizable nnder the authority of the United 
States committed within their respective districts" ; in other words, 
the jurisdiction of a district court is by law made coextensive with the 
territorial area of the district, and, unless limitations are found in the 
congressional acts, the right to draw a grand jury from the district as 
a whole would seem to be unquestionable. We are, however, not left 
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without controlling authority on this proposition. The Suprême Court 
in Logan v. United States, 144 U. S. 263, 297, 12 Sup. Ct. 617, 36 L. 
Ed. 429, considering similar législation for the state of Texas, decided 
adversely to the contention of the défendant in this case. Referring 
to a provision of that législation similar to that found in the act of 
June 12, 1894, supra, Mr. Justice Gray, speaking for the court, says: 

"This provision does net alïect the atithority of the grand Jury for the 
district sitting at any place at whlch tlie court Is appointed to be held to 
présent iudictinents for offenses committed anywhere within tlie district 
It only requires the trial to be had and writs and recogiiizances to be re- 
turned in the division in which the offense is committed. The findiug of the 
Indictment is no part of the trial." 

In Post V. United States, 161 U. S. 583, 587, 16 Sup. Ct. 611, 40 L. 
Ed. 816, the Suprême Court had under considération the législation 
to which attention has already been called relating to the création and 
division of the district of Minnesota, and, after citing with approval 
the extract just quoted from the Logan Case, Mr. Justice Gray, again 
speaking for the court, says: 

"Criminal proceedings cannot be said to be bronght or institiited untll 
a formai charge is openly raade against the acciised, eitlicr by indlctmeut 
presented or information filed in court, or, at the least, by eomplalnt before a 
magistrate." 

In Rosencrans v. United States, 165 U. S. 257, 260 and 261, 17 
Sup. Ct. 302, 304, 41 L. Ed. 708, Mr. Justice Brewer, speaking for 
the Suprême Court, after calling attention to sections 563 and 629 of 
the Revised Statutes [U. S. Comp. St. 1901, pp. 455, 503], giving to 
District and Circuit Courts jurisdiction of the crimes and offenses com- 
mitted within their respective districts, says: 

"Thèse statutes déclare the gênerai rule that .iurisdiction ts coextensive 
with district. That beiug the gênerai rule, no mère multiplication of places 
at which courts are to be hcld or niere création of divisions nullifîes it. In- 
deed, the place of trial has no necessary connection with the matter of 
territorial jurisdiction. ♦ ♦ * We flnd many acts, some increasing in a 
district the pinces of trial, and others in terras subdividing the district Into 
divisions. The former hâve no effect on the matter of jurisdiction. Some 
of thèse latter acts specifically limit the jurisdiction in criminal actions of the 
courts heid in a division to the territory within that division [giving in- 
stances], while, on the other hand, some contain no such provision, as in the 
case of Minnesota (Act April 26, 18!)Û)." 

In Barrett v. United States, 169 U. S. 218, 18 Sup. Ct. 327, 42 L. 
Ed. 723, the Suprême Court, construing acts of Congress relating to 
South Carolina, held that a division of the state into "two districts," 
geographically speaking, did not divide the state into two judicial 
districts, so as to confine the jurisdiction of the Circuit Court to the 
territorial limits of each separate "district." 

The foregoing authorities are conclusive of the proposition that the 
finding of the indictment against Clément by a grand jury drawn from 
the body of the district of Minnesota for a crime committed in the 
Third division of the district is not a violation of the provisions of 
the act of July 12, 1894, but, on the contrary, in harmony wi'.h them. 

Was the petit jury lawfully summoned from the body of the district, 
or should it hâve been summoned from the counties composing the 
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Third division of the district? Argument is dravvn from the nile of 
the common law requiring juries to be summoiied from the vicinage 
where the crime is committed, se that the accused can hâve the Isene- 
fit of his own good character and standing, if he has such, and of siich 
knowledge as the jury may possess of the character of witnesses who 
niay testify for and against him. A full récognition of this rule still 
leaves the question, what is the vicinage, open. We think the sixth 
amendment to the Constitution answers it. It ordajns that: 

"In ail criniinal prosecutions. the accused shall enjoy the right to a speedy 
and public trial, by an Impartial jury of the state and district whereiu the 
crime shall hâve beeu committed, which district shall hâve beeu previously 
ascertained by law." 

By the judiciary act of 1789, and afterwards by acts providing for 
the admission into the Union of states other than the original 13, 
Congress, from time to time, ascertained and divided the several states 
into judicial districts, in harmony with the requirement of the con- 
stitutional provision just referred to. In the exercise of its delegated 
power, Congress, as seen in the législation already referred to, created 
iDut one district out of the state of Minnesota. 

In discussing this article of the Constitution, learned counsel for 
défendant has ingeniously argued that, even if the entire state is one 
district for some judicial purposes, it is not the district previously 
"ascertained by lav^f for the trial of indictmenfs for criminal offenses." 
It may not be the district ascertained by law for the trial of such in- 
dictments, and at the same time it may be the judicial district ascer- 
tained by law from which an impartial jury is to be summoned. The 
sixth amendment does not use the italicized language ; it stops with 
the provision requiring the district from M'hich the jury is to be taken 
to be a.çcertained by law. There is obviously a distinction between the 
purpose of ascertaining the district, as contended for by defendant's 
counsel, and the purpose of ascertaining the district contemplated by 
the amendment. Article 3, sec. 3, of the Constitution, provides 
that the trial shall be held in the state where the crime was committed. 
The sixth amendment, among other things, conferred the right of trial 
by jury, and guarantied that the jury should be taken from the state 
if composed of only one district or from that particular district in the 
state containing more than one wherein the crime was committed; 
and for the purpose of rendering certain that particular district, pro- 
vision was made for its being previously ascertained by law. The 
Logan, Post, Rosencrans, and Barrett Cases, supra, are ample authori- 
ty that différent places provided as a matter of convenience for the trial 
of offenses committed within a district may be and frequently are fixed 
by law without affecting the gênerai jurisdiction of the courts over the 
whole district. The district for the latter purpose, according to the 
command of the sixth amendment, as construed by the foregoing cases, 
must be ascertained and fixed by law as a judicial district; and vvhen 
so ascertained and fixed, and not till then, it bounds and limits the ter- 
ritory from which a jury may be summoned to try cases originating 
therein. If acts establishing separate courts within a given district 
for the convenience of suitors should by clear provision limit their 
jurisdiction and the area from which juries are to be summoned to 
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smaller territory, such acts would doubtless create separate judicial 
districts, and require juries to be summoned therefrom. But there is 
no sucli purpose manifested in the acts relating to Minnesota. Al- 
tliough they subdivide the one judicial district, clearly and unamb'-^u- 
oiîsly created, into six subdivisions "for the purpose of holding terms 
of court," they évince no purpose to establish those subdivisions as 
separate judicial districts, within tlie meaning of the sixth amendaient. 

There was îio crror in overruling defendant's challenge to the panel 
of petit jurors. 

Did the court below err in refusing defendant's application for 
a continuance? It is settled b}- the uniform current of authority that 
the décision of the trial court upon such an application is purely 
discretionarv. and not subject to review unless its discrétion was abused. 
Isaacs V. United vStates, 150 U. S. 487, 48i), 16 Sup. Ct. 51, 40 h. Ed. 
•329; Goldsby v. United vStates, 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 
;J43. The question is, therefore, do the facts of the case show that the 
learned trial judge acted in the exercise of a sound and reasonable 
discrétion in denying the motion for a continuance, or do they show 
that he abused that discrétion? Clément was arrested February 6, 
1905, charged in the complaint with some of the offenses afterwards 
charged in the indictment found against him on June 9th. Between 
thèse last-mentioned dates he was in his usual state of health, but was 
quarantined at home for a period of about one month by the présence 
in his faniily of a contagions disease. After an unavailing demurrer 
to the indictment and the entry of a plea of not guilty the motion for 
a continuance was made. It was supported by affidavits of physicians 
and others, tending to show that Clément was in a feeble and weak con- 
dition, and unable to endure the strain attendant upon a protracted trial, 
and his own afïidavit to the same effect, and also to the efifect that he was 
unable, by reason of his infirm condition, to make the requisite prépara- 
tion for his trial. A counter affidavit was filed by the United States at- 
torney, tending to show that the cashier and directors of the Faribault 
bank, upon whom the government relied for évidence in the case, 
were ail aged and infirm, air' for that reason unceftain to attend 
court at its next term. The court below, then presided over by Judge 
Lochren, after con.sidcring the motion, on June 14, 1905, denied it, 
assigning the following reasons: 

"That the dcfemlaut is feeble is apparent from his appearauce, and that 
condition is the resuit of his âge, for one thiug, and of his mental disturbance 
on account of his misfortuues and the charges that are made against him at 
this time. The serions question is whether there is a prohability of his being 
in any better condition if the ca.se should be adjournerl or continued nntil the 
iiext term of court. There is no spécial physical disability, except âge, and 
that certainly would not be mended, The défendant docs not appear physical- 
ly unable to be in court, and the testirnony shows, and I tlîink it was ap- 
parent from his appearauce, that he ought not to be subjected to the .strain 
of long-continued mental work connected with this matter without oii- 
portunitics to rest ; at least, it -vvould be hard for him. But in that respect, 
the manner of trial can be conducted so as to obviate any severe strain. by 
not having very long .sessions in a day. It i.s not clear to me tliat he will bo 
in any better condition six montlis from now than he is now. I do not thiulj 
the showing malces tlmt clear. I think the motion should be deuied." 
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The case was then set for trial on June 21st. On that day a mo- 
tion for a continuance was again made, reinforced by tlie same and 
other simjlar affidavits. That motion was heard by Judge Morris, 
who then prcsided, and was denied by him for the reasons statcd by 
Judge Lochren. On June 22d, after an tmsuccessful challenge of the 
panel of petit jurors, the trial began. On June oOth the governnient 
closed its case, when, after an unsuccessful deiiuirrer to the évidence, 
the further hearing was continued to July 5th. After the verdict 
a motion for a new trial was niade, and the court's attention again 
calied to the defendant's physical condition and inability to properly 
prépare for trial as important grounds of the motion. 

We are impressed by the carefui and repcated considération given 
to defendant's application by the trial court that the judges acted with 
great délibération and considération for défendant, and decided ad- 
versely to him out of a deep sensé of the demands of public justice, 
as well as with due regard for his own welfare. In view of tlic rea- 
sons assigned for overruling the motions for continuance, the assur- 
ances then given that the trial wonld be conducted so as to obviate any 
severe strain by not having long sessions in a day, the length of the 
trial, the postponen:ent of it for about a week after the government 
closed its évidence before the défendant was required to g.roceed, the 
refusai to grant a new trial to défendant, and the well-earned réputa- 
tion for fairness and impartiality of the two district judges who acted 
on the respective applications for continuance, we think it is fair to 
présume that the trial was actually conducted with due regard to the 
âge and physical condition of the défendant, and certainly that there 
was no abuse of the discrétion lodged in the trial judges in deny- 
ing the motions for continuance. It was held at an early day that 
the ruling of a trial court on an application for a continuance could 
not be assigned as error. Woods v. Young, 4 Cranch (U. S.) 2-37, 
2 L,. Ed. 607. The doctrine of that case bas, however, been modified 
to the extent already indicated, that abuse of the discrétion can be as- 
signed for error. 

The cases of Goldsby v. United States, supra, and Youtsey v. United 
States, 38 C. C. A. 562, 97 Fed. 937, présent facts very similar in many 
of their phases to those now before us. The Suprême Court in the 
one case and the Circuit Court of Appeals for the Sixth Circuit in the 
other held that the déniai of a continuance in such circumstances did 
not constitute abuse of discrétion. Those cases, by reason of theif 
close similarity to this, are interesting and instructive on the question 
now before us. In view of ail the facts which we hâve carefully con- 
sidered, and in the light of the authorities,referred to, we bave reach- 
ed the conclusion that no error was committed in denying the motions 
for continuance, and that substantial justice required no postponement 
of the trial. 

Does the indictment sustain the judgment? Défendant at the out- 
set demurred to 10 counts of the indictment on the ground of duplicity. 
An examination of them discloses that they were not obnoxious to that 
objection. Moreover, the sentence on each of the 10 coimts was the 
same as that imposed on each of the other 14, and ail ran concurrently. 
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Even if the 10 should hâve been held bad on demurrer, the same 
judgment and sentence, based on each of the other 14 counts, which 
did not exceed that which might lawfully be imposed on any one, 
cannot be disturbed for that reason. Claassen v. United States, 142 
U. S. 140, la Sup. Ct. 16!), 35 L,. Ed. yiiu ; Evans v. United States, 
153 U. S. 58 1, 14 Sup. Ct. 934, 38 L. Ed. 830 ; IJallew v. United States, 
IfiO U. S. 187, 16 Sup. Ct. 203, 40 L. Ed. 388; Putna v. United 
States, 162 U. S. 687, 704, 16 Sup. Ct. ÏÏt'S, 40 L. Ed. 1118; Pcters v. 
United States, 36 C. C. A. 105, 94 Fed. 127; Gardes v. United States, 
30 C. C. A. 596, 87 Fed. 172, 182. 

A motion in arrest of judgment challenged the sufficiency of ail the 
counts on the ground that they did not set forth facts constituting a 
public offense. No timely demurrer was fîled bcfore the expense and 
trouble of a protracted trial had occurred, but after an adverse verdict 
the défendant for the first time raised the question of the légal suf- 
ficiency of the indictment by a motion to arrest the judgment. This 
is not good practice. It imposes an unncccssary burden in many cases 
upon the court, upon the government, and upon the accused. It may 
also be prejudicial to the latter. While be mav, bv a motion in ar- 
rest, raise the question \yhetlier the substance of tlie crime is charged 
against him, he may also, by delaying tiU after verdict, deprive liim- 
self of advantages which he micilit bave secured bv timely ajjplication. 
Dunbar v. United States. 150 LJ. S. 185, 192, 15 Sup. Ct. 325. 39 L. 
Ed. 390: Rosen v. United States. 101 U. S. 30, 33, 16 Sup. Ct. 434, 
40 L. Ed. 600. 

Learned counsel for défendant, in arguing the légal sufficiency 
of the présent indictment, urges us to recognize and ajJply the criterion 
of the hornbook's of the law that certainty to a common intent is not 
sufficient, but that a high degree of certainty in every particular is 
required. This was anciently the fixed rule of criminal pleading, but 
of late 3'ears its rigidity bas been somewhat relaxed. The well- 
known canons of construction employed to ascertain the meaning of 
written instrumen.ts should not be ignored to secure mère technical 
accuracy, when that is imnccessary for the legitimate protection of 
the accused. Language should not be strained either to convict or to 
acquit; it should rcceive a reasonable and fair interprétation to accom- 
plish, on the one hand, the indispensable purpose bf fairly api^rising 
the accused of the charge against him, so that he may intelligently 
prépare to meet it, and be enabled to make use of an acquittai or con- 
viction to protect himself against another charge for the same offense ; 
and, on the otlner hand, to enable the government without unneces- 
sary embarrassment to eftectually enforce its laws and bring the guilty 
to pimishment. We must so far as possible, consistently with insuring 
an accused person a fair and impartial trial, guarantied to him by the 
Constitution and laws, disregard form, imperfection of statement, 
and unimportant defects, which do not reasonably tend to the préjudice 
of the accused. This we are commanded to do bv positive law (sec- 
tion 1025, Rev. St. [U. S. Comp. St. 1901, p. 702]) as well as by re- 
peated admonitions of the Suprême Court. 

Mr. Justice Harlan, in the case of Rosen v. United States, supra, 
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speakîng for the Suprême Court concerning the meaning of our con- 
stitutional provision requiring tlie accused to be "informée! of the na- 
ture and cause of the accusation," says as follows: 

"The défendant is informed of tlie nature and oanse of tlie accusation 
against him If tlie indictment eontains suoli description of the offense ciiargetl 
as will enable him to malte his défense and to plead the judguient in bar of 
any further prosecutiou for the same offense." 

In the same case he shows that reasonable inferences should be in- 
dulged in construing the language of indictments. One of t!ie objec- 
tions to the indictment involved in that case was that the government 
failed to allège that the défendant knew that the matter alleged to hâve 
been mailed was obscène, etc. On this subject he observes as follows : 

"ïhe indictment on its face implies that the défendant owned or managed 
the paper. * • * He must hâve understood from the words of the in- 
dictment [that he unlawfully, ■willfull.v, and knowingiy deposited and caused 
to he deposited the alleged obscène paper] that the government imputed to 
him knowledge or notice of the contents of the paper so deposited. * * « 
The ordinary acceptation of the worcls 'unlawfully, willfully, and knowingiy,' 
when applied to an act or thing done, imports knowledge of the act or thing 
so done, as well as an evil Intent or bad purpose in doing sueh thing." 

He concludes that the case before him "was not one of total omis- 
sion from the indictment of an essential averment, but, at most, one of 
the inaccurate or imperfect statement of fact." 

Mr. Justice Brewer, in Dunbar v. United States, supra, was dis- 
cussing a criminal offense which by law consisted of "smuggling 
opium prepared for smoking," but which was by the indictment al- 
leged to consist of "smuggling prepared opium." He held in that 
case that by referring to the tariff schedules the words "prepared 
opium" could be seen to be essentially tire équivalent of the words 
"opium prepared for smoking." He uses the following language : 

"The pleader is at liberty to use any form of expression, provided only that 
he thereby fully and accurately describes the offense, and the entire indict- 
ment is to be oonsidered in determining whether the offense is fully stated." 

He lays down a broad gênerai rule in the following language : 

"Any words of description which make clear to the eommon understand- 
ing the articles in respect to which the offense is alleged are sufïlcient." 

He then says: 

"There can be no doubt that the défendant knew exactly what he was 
charged with having sniuggled. and that the description ^xl\^ so precùse and 
full that he could easily use a judgment under thèse indictments In bar of any 
subséquent prosecution." 

Mr. Justice Brown, in Evans v. United States, lo3 U. S. 584, 590, 
14 Sup. et. 934, 937, 38 h. Ed. 830, says : 

"Wliile the rules of criminal plending require that the accused shall be fully 
apprised of the charge mado against him, it should, after ail. be borne in 
mind that the object of criminal proceedings is to convict the guiity as weil 
as to shield the innocent, and no jmpracticable standards of particularity 
should be set up wlicreby tlie government niay be intrapped into makiug al- 
légations which it would be impossible to prove." 
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Likewise Mr. Justice Brown in Cochran v. United States, 157 U. S. 
286, 2U0, 15 Sup. Ct. 628, 630, 39 L. Ed. 704, says: 

"Few indictmeiits iinder tlie national bauking huv aro so skillfully drawn 
as to be beyond tbe hypercritieism of astnto couusel ; l'ew wbieb inight uot be 
niade more deflnite by additioiial allégations. But tbe true test is uot wliether 
it might possibly bave been madc more certain, but wbetUer it contains every 
élément of tbe olïeuse intended to be cbarged, and sutficiently apprises tbe 
défendant of what be must be prepared to nieet, and, in case auy otber pro- 
(•eedmgs are taken against bim tor a similar offense, wbetber tbe record 
sbows with accuracy to wbat extent he may plead a former acquittai or con- 
viction." 

In the light of the foregoing reasonable and practicable rules, we 
hâve examined the several counts of the indictment in the case now 
before us, and do not hesitate to say that, tested by them, every count 
is good; in fact, the counts sufficiently state offenses within the strict 
rule of certainty advocated by learned counsel for the défendant. 

The second count, so far as it is necessary to state it to bring out 
the points of objection to it, charges : that tlie défendant, while prési- 
dent of the bank, made in its daily journal a certain entry in words and 
figures following: "Other Real Estate, A. Barton Farm, $3,350.00." 
That the entry purported to show, and did, in substance and effect, 
indicate and déclare, "that the south lA of the N. W. % of sec. 27, 
town 109, range 23, was a certain 80-acre tract of land, and was known 
as the 'Barton Farm,' and was an asset of the said bank in the sum of 
$3,350." That the entry so niade was false in this : "That the said 
south y^ of N. W. % of sec. 27, town 109, range 22, was not then 
and there an asset of the said bank," of the value of $3,350, or of any 
sum whatsoever. It is argued that this count fails to charge the com- 
mission of a criminal offense, because there is no allégation that the 
"A. Barton Farm" referred to in the entry was known or described 
as the S. Yz of N. W. J4 of sec. 27, township 109, range 22, or was 
identical with it, and also because there is no allégation that the "A. 
Barton Farm" was not an asset of the bank. This contention is with- 
out merit. The count charges that the entry made by the défendant 
purported to show, and did in substance déclare, that the land so de- 
scribed by fractions of section was known as the Barton farm, and was 
an asset of the bank in the sum of $3,350. Afterwards the meaning 
of the entry as so averred was falsified by the unequivocal statement 
that the land as so described was not an asset of the bank. It is 
true it is not averred in words that the "A. Barton Farm" was known 
or described as the S. ^ of N. W. J4. etc.; neither is it averred 
in words that the "A. Barton P'arm" was not an asset of the bank, 
but it is averred that the described latîd which was by the accused 
declared in his false entry to be the "A. Barton Farm" and to be an 
asset of the bank was not such an asset. We cannot perceive any sub- 
stantial différence between an averment that the described land was 
known as the Barton farm and was an asset of the bank and an aver- 
ment that the P>arton farm was known as the described land and was 
an asset of the bank. There can bc no doubt the accused well knew 
with what he was charged. The fair meanhig- of the charge is that 
tîic Barton farm was known to be the same thing as the described 
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land, and that it, tintler that name or otherwise, was not an asset of the 
bank. This certain!)- would so appear to the common understanding, 
and that is sufficient. 

There is no spécification fonnd in defendant's brief of reasons why 
the third count does not state an offense, and we, after careful scrntiny 
of it, fail to find any. 

The fourth count charges that the défendant, while acting as prési- 
dent of the bank, made anotlier false entry in a report to the Conip- 
troller of the Currency, slaowing the condition of the bank at the 
close of business on the 9th of June, 190 t ; that the false entry in that 
report was in the words and figures foUowing: "Lawful Money Re- 
serve in Bank, Specie viz. : Gold Coin, $:i;î,955.00." The avcrmcnt is 
then made that the false entry purported to show, and did, in sub- 
stance and eiïect, show, that the sum of $2,'), 955 in gold was in the 
actual possession of the bank at the close of business on the evening 
of June 9, 1904, as a part of its lawful money reserve. It is then 
averred that that entry was false in this : That on the 9th day of 
June, 1904, the bank had only the sum of $21,955.00 of gold coin as 
lawful money reserve. It is argued that this count fails to state a 
criminal offense for want of an allégation that the lawful reserve ex- 
ceeded the sum of $21,955. This, in our opinion, is not a sonnd criti- 
cism. It is not an offense in purview of section 5309, and certainly 
not the offense charged in this indictment, for a national bank to hâve 
more or less gold on hand than that which equals the required re- 
serve. The offense consists in making a false entry in a report. 
The Comptroller requires certain reports from national banks in or- 
der to show their true condition. As a matter of practice lie indicates 
in blanks, furnished to the banks by him, what facts he wishes in- 
formation about ; and one of theni is the amount of gold coin on hand 
constituting the lawful money reserve. His discrétion and bis sub- 
séquent action largely dépend upon the truth of such reports and the 
facts disclosed thereby. Their falsity alone constitutes the gist of the 
offense. 

It is next urged that the allégation that the entry was made in the 
report "with intent to deceive the Comptroller of the Currency and 
any agent who might be appointed to examine the affairs of the 
bank" was immaterial. That is quite correct so far as the alléga- 
tion concerning the intent to deceive the Comptroller is concerned. 
Such intent is not one of those requisite under section 5209 to consti- 
tute an offense. But the contention is not correct in so far as the al- 
légation relates to the intent to deceive an agent who might be ap- 
pointed to examine the affairs of the bank. The act in terms contem- 
plâtes the appointment of such agents as specificallv provided for bv 
section 5240, Rev. St. [U. S. Comp. St. 1901, p. 3516], and, although 
the report is made to the Comptroller, yet if the intent in making a 
false entry is to deceive an examiner who, every officer of a bank 
knows, may be appointed to make an examination for the information 
of the Comptroller, it is sufficient by itself to constitute an offense, 
irrespective of the existence of any of the other intcnts disjunctively 
mentioned in the act. United States v. Allis (C. C.) 73 Fed. 1G5; 
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McKnight v. United States, 38 C. C. A. 115, 97 Fed. 208. We think 
the fourth count sufficiently states a criminal offense. 

The objection to the fifth count is the same as that made to the 
fourth, and necds no further considération. 

The sixth and seventh counts charge the défendant with having 
misapplied funds of the bank by drawing against them two drafts 
(one for $10,000 and the other for $8,250) in favor of one Rogers, 
with intent to injure and dcfraud the bank, and to convert the pro- 
ceeds of the drafts to the use of Rogers and othcr persons to the grand 
jury unknown. The counts clearly state otïenscs, and it is so ad- 
mitted by défendantes counsel in his brief. His only objection to the 
conviction under them relates to the sufficiency of the évidence to 
support them. The eighth and subséquent counts charge false entries 
and misappHcation of funds in favor of the Minnesota Lumijer Com- 
pany. The objection to them is tliat their allégations lack the re- 
Quired degree of certainty. A careful examination convinces us that 
they are not obnoxious to that objection. 

Does the proof sustain the conviction? We hâve carcfully examin- 
ed ail the évidence bearing on the several counts on which tlie de- 
fendant was found guilty, and unhesitatingly conclude that the ver- 
dict on each and ail of them is well sustained by the proof adduced; 
but, in view of the rule applicable to this case, already advertcd to, 
we shall, for the purposes of this opinion, confine our treatment of the 
évidence to that bearing on the sixth and seventh counts only. Thèse 
counts charge the misapplication of $10,000 and $8,250, respectivcly, 
by the process of defendant's drawing drafts on depositories of his 
bank in favor of A. C. Rogers, and thereby pcrmitting him and others 
to appropriate those sums of money to their own i^urposes, withont 
an}' considération moving to the bank therefor. The évidence tend- 
ing to support the verdict on thèse counts is substantially as follows : 
The De Soto Fruit, Agricultural & IManufacturing Company was a 
corporation organized and existing under the laws of the state of 
Georgia. It does not appear what its capital was, but it does appear 
that only 93 shares, of the par value of SlOO pcr sharc, had lieen is- 
sucd. Clément personally owned 90 of thèse shares. Conceding them 
to hâve been paid in full, as to which there is no évidence, the Com- 
pany had only $9,300 of capital. It authorized an issue of bonds ag- 
gregating $100,000, secured by deed of trust conveying to trustées 
"ail and singular its real and personal propcrty in said state" ; but 
what that real and personal property consisted of does not appear. 
The bonds were issued and delivered to the l^oyal Trust Company of 
Chicago, it being one of the trustées named in the deed of trust re- 
quircd to certify something (probably that the title to the real estate 
conveyed was clear, but this does not distinctly appear), and to de- 
liver the bonds upon the order of A. C. Rogers, who was the président 
of the De Soto Company. Rogers does not appear to bave owned any 
stock of the De Soto Company, and could not possibly bave owned 
over three shares, as the balance bclonged to Clément. He gave 
Clément an order in writing upon the trust comjjany, requesting it 
to certify and deliver ail line bonds to him. This the trust company 
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declined to do until a certain incumbrance, amounting to $18,250, up- 
on the real estate of tlie De Soto Company should be extinguished. 
Thereupon Clément, acting as président of the Faribault bank, drew 
the two drafts mentioned in the fifth and sixth counts of the indict- 
ment, aggregating $18,350, upon its correspondents in New York and 
Chicago, which had funds of his bank sufficient to meet them. The 
drafts were payable to the order of Rogers, who had no money or 
fnnds to his crédit in the Faribault bank. Neither he nor Clément nor 
any one else paid the bank anything for the drafts. Rogers at the 
request of Clément took the drafts to Cincinnati, and with them, 
or their proceeds, extinguished the incumbrance held by a trust Com- 
pany located there. Thereafter the Royal Trust Company certified 
and delivered the entire issue of $100,000 bonds to Clément, on the 
order which he had formerly secured from Rogers. No record or 
entry of any kind was made in the books of the bank concerning the 
drawing of the drafts, except what appeared on the stub of the draft 
book, until 10 days after they were drawn; when on January 30, 1904, 
Clément "caused to be entered on the books of the bank as its as- 
sets $30,000 face value of the bonds of the De Soto Company, and as 
an offset against the same charged the bank with the said sum of $18,- 
250." The évidence does not show that Clément ever in fact de- 
livered any such bonds to the bank, unless that fact may be implied 
from the quotation just made. It may, however, be assumed for the 
présent purposes that it was done. 

The following further facts appear by the proof: The balance of 
the issue of bonds by the De Soto Company, $70,000 in face value, 
were on February 20, 1904, delivered by défendant to the bank to bal- 
ance its account occasioned by Clement's discounting for the benefit of 
the Minnesota Lumber Company certain drafts claimed by the govern- 
ment, and found by the jury in its verdict on other counts to be bogus, 
amounting to $68,870. The bank failed, and was taken in charge by 
a receiver appointed by the Comptroller on January 3, 1905. Its funds 
were actually depleted by the payment of the two drafts in question 
în the full amount of their face value, namely, $18,250. 

Rogers appears from the foregoing to hâve been only a tool of 
Clément, financially irresponsible, but vt^illing to do his bidding. The 
aspect of this case most favorable to the défendant is that he, without 
authority from his board of directors or other officers, used about 
$100,000, including the $18,250 involved in counts 6 and 7 of the in- 
dictment, of the money of his bank, either for his own benefit or that 
of his friends, and after doing it undertook to thinly disguise his 
wrongful purpose by delivering to his bank, unsolicited, and, so far 
as this record shows, undesired by it, $100,000 in face value of bonds 
of a corporation organized in Georgia, with a capital of $9,300 only, 
ail of which was probably invested in lands of unknown and doubtful 
value. The value of thèse bonds, even if delivered by Clément to his 
bank for the purpose of satisfying its claim against him for moneys 
taken by him, amounted to nothing in fact. The proof shows that the 
funds of the bank were by reason of the two drafts in question actually 
depleted to the full cxtent of the face value of the drafts. 
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We are seriously asked to say that tliis évidence, taken în connection 
with ail reasonable inferences deducible from it, and taken in connec- 
tion with the fact disclosed by the judgment below that Clément was 
engaged at or about the same time in similar transactions involving 
false entries and misapplications of other funds of the bank, does not 
support the verdict of guilty rendered on the fifth and sixth counts : 
that it might be évidence of bad judgment or maladministration of a 
trust, but no further. To this we cannot consent. In our opinion 
the évidence discloses a corrupt purpose on the part of Clément to will- 
fully misapply the funds of the bank, and great success in accomplish- 
ing his purpose. It is altogether sufficient, not only to justify the con- 
viction on the counts under considération, but to imperatively require 
it. The offense of misapplication denounced bv section 5309 of the 
Revised Statutes consists "in the conversion to his own use or to the 
use of some one else of the moneys and funds of the bank bv the partv 
charged." United States v. Briton. 107 U. S. 655, (566, 2 Sup. Ct. 
512, 27 ly. Ed. 520. If the facts of this case do not respond to the 
définition of the crime just given, we are unable to conceive of those 
that would. 

Some other questions require considération. The government at the 
outset of the case produced proof showing the original incorporation 
and organization in 1868 of the First National Bank of Faribault under 
the provisions of the act of June 3, 1864 (chapter 106, 13 Stat. 99), and 
later offered the original certificate, signed by the deputy and acting 
comptroller with the seal of the Comptroller impressed upon it, certi- 
fying to the extension of its corporate existence under ihe provisions 
of the act of July 12, 1882 (chapter 290, 22 Stat. 162 [U. S. Comp. St. 
1901, p. 3457]), until November 21, 1908. This was objected to for 
several reasons : First. Because no preliminary showing was made of 
the consent of the requisite number of stockholders to the extension, or 
of other prerequisite facts found in section 2 of the act of 1882. This 
objection was without merit. The certificate of the Comptroller was to 
the effect that the bank had complied with ail the provisions of the act 
of July 12, 1882, to enable it to extend its corporate existence, and in 
terms it certified that the bank was authorized to hâve succession until 
November 21, 1908. Such a certificate, under powers conferred upon 
the Comptroller of the Currency by the act of 1882, is conclusive évi- 
dence, in a case like this, of compliance by the bank with ail necessary 
prerequisite conditions. Casev v. Galli, 91 U. S. 673, 24 L,, Ed. 168. 
307. 

An objection to the introduction of the certificate was also made 
because it was not shown to hâve been physically accepted or received 
by the bank. The bank continued its existence, performing the func- 
tions of a national bank, after the expiration of its original corporate 
existence. It will be presumed to hâve accepted the benefit conferred 
by the certificate in its favor, and to bave acted under the authority of 
the only instrument which entitîed it to act at ail. 

It was also objected, that the certificate was signed by the deputy 
and acting comptroller and not by the Comptroller himself. That is 
immaterial. Keyser v. Hitz, 133 Ù. S. 138, 10 Sup. Ct. 290. 30 L. Ed. 
531. It was also objected that there was no proof of the authenticity 
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of the certifîcate. The seal of the Comptroller was impressed upon it, 
and we take judicial knowledge of what that seal is. It is in daily use, 
authenticating many of the most important financial transactions of the 
executive department of our government. See Pierce v. Indseth, 100 
U. S. 546, 5-19,' 1 Sup. Ct. 418, 27 L. Ed. 254, for analogcus case. 
Moreover, the regular and constant enforcement of the laws providing 
for supervision by the Comptroller over national banks, the fréquent 
reports from and examinations of such banks, and the prcof of the 
actual performance by the Faribault bank of the functions of a national 
bank for 15 years or more after the certifîcate of extension was given, 
afïord full récognition of the authenticity of the certificate in question. 
There was no error in overruling any or ail of the objections to the 
introduction of the certificate. 

Error is assigned of certain rulings on évidence, refusai by the Dis- 
trict Court to charge the jury as requested, and to portions of the 
charge as made. To thèse we bave given that diligent and careful at- 
tention required by the gravity of this case, and, in vievv of the rule 
that a lawful jndgment and sentence pronoimced without error on anj- 
one count rcquires the affirmancc of the judgment even if error was 
committed in respect of other counts, we refrain from the unprofitable 
détail necessarily involved in discussing the chaîlenged rulings on the 
materiality and competcncy of évidence, the exceptions to instructions 
refused, and to the charge as given by the court. It is sufficient to 
sav tliat in our opinion the conviction on the- second, third, sixth, and 
seven^h counts was unaffected by any possible irrelevant or incompétent 
testimony chaîlenged by defendant's counscl; that as to them no prej- 
udicial error was committed by the court in refusîng to instruct in the 
language as requested or in the charge as given. The charge as a 
whole was fullv as favorable to the défendant as the case warranted, 
and presented ever}' proper and lawful considération conducing to his 
acquittai. We are impressed by the record as a whole that he was given 
a fair and impartial trial, and that his guilt was established beyond 
any reasonable doubt. The judgment should therefore be affirmed, 
and it is so ordered. 

SANBORN, Circuit Judge (concurring). In my opinion there was 
no évidence to sustain the verdict on the second count of the indictment, 
there was fatal error in the charge of the court relative to the trial of 
the third count, and I am unable to assent to the view that the défend- 
ant was lawfully convicted upon any count in the indictment except the 
sixth and seventh. I concur in the judgment of affirmance upon the 
sole ground that there was substantial évidence in support of the ver- 
dict of guilty on thèse two coimts, and that the record fails to disclose 
any material error in the trial of the charges they set forth. 
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BRYANT BROS. CO. v. ROBINSON. 

(Circuit Court ot Appeals, Fifth Circuit. December SI, 1906.) 

No. 1,543. 

1. Removal or Causes— SuiTS Against Fbdebal OiricEna. 

Wliere suit was brought In a state court against défendant as "the duly 
qualified and acting postmaster at Dallas, Tex.," and sought relief against 
cerlain officiai acts performed by the défendant under orders of tbe Post- 
tuîister General, it was a suit against an oflicer of tbe United States in bis 
officiai capacity, and removable to the fédéral courte under Act Cong. 
Aug. 13, 1888, c. 866, S 2, 25 Stat. 433 [U. S. Comp. St 1901, p. 508], au- 
ttioi-izlng tbe removal of cases arislng under tbe lavvs of tbe United States 
of ^yhich the Circuit Courts of the United States are glven original juris- 
ûiction by section 1. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§40.] 

2. Samb— Procédure. 

The proper procédure for removing a cause from a state to a fédéral 
court as autborized by act Cong. Aug. 13, 1S88. c. 806. §§ 1, 2, 25 Stat. 433 
[U. S. Comp. St. 1901, p. 508], is for tbe défendant to flle a pétition for re- 
moval In the state court, together with a bond conditioned that tbe de- 
fendant will enter In the fédéral Circuit Court on tbe Ist day of its next 
session, a transcript of tbe record from tbe state court, and will pay costs 
awarded in case It shall be determined that tbe suit bas been wrongfully 
removed. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Kemoval of Causes, 
f§ 165, 189.] 

8. Samb— Remand. 

Act Cong. Mnrch 3, 1875, c. 137, § 5, 38 Stat. 472 [U. S. Comp. St. 1001, p. 
511], provides that wben a case is removed from a state court to a Circuit 
Court of tbe United States, it shall be remanderl wbeiiever it sliall appear 
to the satisfaction of the Circuit Court at any time after removal that tbe 
suit does not reaily and substantially. Involve a dispute or controversy prop- 
erly within tbe jurisdiction of sueh Circuit (îourt. Held that, where a 
cause was properly removable, and was actually removed, it would not be 
remandod because of an irregularlty In tbe proopedings for removal or be- 
cause such proceedings were taken under tbe improper statute. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Removal of Causes, 
• § 221.] 

4. Same— Prooeedtngs After Reaiovai.. 

Rev. St. § 643 [U. S. Comp. St. 1901, p. 521], provides that after removal 
of a cause from a state to tbe fédéral courts, it sball proceed as a cause 
originally commenced In the fédéral court. Section 914 [U. S. Comp. St. 
1901, p. 684] déclares that tbe practice, pleadings, forms and modes of 
civil procédure other than equity and admiralty causes In tbe fédéral and 
District Courts shall conform as near as may be to tbe practice in the 
state courts, and section 913 [U. S. Comp. St. 1901, p. 683] requires tbat 
the forms and modes of procédure In suits in equity shall be according 
to tbe rules and usages wbich belong to courts of equity and to ruies of 
court made In conformity to law. Held, that wbere a suit In equity is re- 
moved from a state to a fédéral court, It must tbereafter conform to tbe 
equity practice and rules In force In such court, regardless of the forms of 
practice in équitable proceedings in tbe state court. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 42, Removal of Causes, 
f 246,] 

5. Equity— Pleading — DEituEEEE— CERTincATE or Counsel— ArriDAviT. 

A demurrer to a bill not accompanied by a certificate of counsel that It 
was well fotmded In point of law, nor supported by tbe affldavlt o£ the 

149 F.— 21 
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défendant that it was not Interpose! for delay as required by equity rule 
31, was fatally defective. 

[Bd Note.— For cases in point, see Cent. Dig. vol. 19, Equity, §§ 613, 627.] 

6. Same— Answer— FiLiNQ— Time. 

Eqnity rule 32 autliorizes a défendant to deniur to a part of the bill and 
answer as to the residue, and rule 37 déclares tliat no demurrer or plea 
shall be lield bad and overruled only beeause the answer of the défend- 
ant may extend to gome part of the same niatter covered by such demur- 
rer or plea. IleU, that a défendant was not entitled to file a demurrer 
and answer at the same time both attacking the entire bill, and that the 
simultaneous filing of such answer operated as a withdrawal of the demur- 
rer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 488.] 

7. Courts— Fedkkal Courts— Equity Kules. 

Enuitv rules adoiited by the fédéral courts, as anthorized by Rev. St. 
§ 917 [U. S. Comp. St. 1901, p. 084], bave tho force and elïect of law. 

[Ed. Note.— l-'or cases in ix)int. see Cent. Dig. vol. 13, Courts, §§ 274, 294. 
911.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

This suit was hegun by the plaintiff, Brj'ant Bros. Company, a corporation 
organized under the laws of Texas, filing its pétition in a district court of 
Dallas eounty, Tex., against the défendant, D. A. Robinson, the duly qualified 
and acting postmaster of Dallas, Tex. The pétition was verified by plaintifC's 
aftidavit, and its allégations are substantially as follows : That plaintiff 
was engaged in the business of selling a minerai rod. wiiich was a legitimatc 
article of commerce, and wbich had been thorougiily tested many times and 
found efficient ; that plaiutifE's business as a seller of said rods yielded it a 
net revenue of about $5,000 per aiinum, the average selling priée of the rods 
being about .$8, and the average profit being about .f3 each rod ; that plaintiff 
and its predecessors had been engaged in the business at Dallas for about 
eiglit years, during wliich time tliey always had been solvent and responsible 
ilnanclally, and never liad been sued or otherwise disturbed by persons 
who had purchased rods; that plaintiff had been summoned to appear 
before the Assistant Attorney General for the Post Office Department at 
Washington, to show cause why a fraud order should not issue against it ; 
that it had appeared before said Assistant Attorney General of the Post Office 
Department, and had flled its answer and introduced évidence, both of wliich 
showed without contradiction that plaintiff was not using the mails for the 
conduct of a scheine devised to defraud ; that tiie évidence offiered by the 
plaintiff was ail the évidence produced on the hearing ; that the Assistant At- 
torney General never bad before him any other évidence tlian that introduced 
by the plaintiff (ail the évidence aforesaid being attached as exhibits to the 
pétition) ; tliat the Assistant Attorney General, whose name was R. P. Good- 
win, made the order without any évidence proving or tending to prove that 
the plaintiff was engaged in a schéma or device for obtaining nioney through 
the mails by means of false or fraudulent pretenses. représentations, or 
promises, and that the order was made by the said R. P. Gooclwin, but was 
signed by George B. Cortelyou, Postmaster General, who had never heard 
nor considered any évidence bearing on the fact as to whether or not tlie 
plaintiff had been condueting a scheme or device for obtaining money through 
the mails by false or fraudulent pretenses, représentations, or promises ; that 
the order so made was what is usualiy known as a "fraud order," the bill 
setting up the terms and légal effect of the order ; that plaintiff 's business was 
largely conducted through the post office, and couid not be conducted success- 
f uliy without using the mail and postal facilities ; that the défendant, as 
postmaster, was enforcing said order; that letters eontaining clieeks, drafts, 
money orders, and money. addressed to the plaintiff, had been detalned, and 
were then being held in tlie post office at Dallas, and would witiiin a few days 
be returned by the postmaster to the seiiders -vvith the envelopes marked 
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"Fraudulent," the eftect of ail of which would be to destroy tbe business of 
the plaintiff. 

An injunction was granted by tbe state judge. The défendant presented 
bis pétition to tbe United States Circuit Court for the Northeni District of 
Texas, in whicb be described the suit which bad been brougbt against him, 
and alleged that the suit for injunction seelîs "to restrain bim from perfonn- 
ing hls duties as tbe postmaster ot the United Stiites of America, at Dallas, 
Tex., to wit, bis duty and duties under tbe laws and régulations of the 
Post Office Department of tbe United States of America, which said laws and 
régulations are a portion and a part of the revenue laws of the said United 
States government, and to prevent him, as aforesaid, froni carrying into 
effect tbe lawful orders of the said George B. Cortelyou, Postmaster General 
of tbe United States, as aforesaid, which said orders were made under tbe 
laws of tbe United States of America ; that ail of the aots sougbt to be 
restrained and enjoined in tbe said suit are the acts and duties required of this 
petitioner as the said offlcer of tbe United States of America, and under color 
of bis said office, and by autbority of tbe said postal laws of tbe United 
States of America." Tbe défendant conehided bis pétition wltb a prayer that 
tbe suit be removed from the state court to tbe Circuit Court. The cause 
baving been removed to tbe Circuit Court, a motion was made by the plain- 
tifC to remand it to tbe state court. The Circuit Court oveiTUled this motion. 
Atterwards, a final decree was made, sustainiug demurrers to the bill, and 
the bill was dismissed. The plaintifC appealed to tbis court. A further state- 
ment of the procédure in the cause appears in tbe opinion. 

J. M. McCormick, for appellant. 

Wm. H. Atwell, U. S. Atty., for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuît Jiidges. 

SHELBY, Circuit Judge (after making the foregoing statement of 
the case). 

We first consider the assignment that the court erred in refusing 
to remand the cause to the state court. The pétition beginning the 
suit in the state court shows that it was brought against the défendant 
"as the duly qualified and acting postmaster at Dallas, Tex." The 
relief sought is against certain officiai acts of the postmaster performed 
by him under the orders and directions of the Postmaster General. It 
is a suit against an officer of the United States, and the officiai char- 
acter of the défendant appears from the plaintiff's pétition. The first 
section of the act of August 13, 1888, confers jurisdictioii on the 
Circuit Courts of the United States, concurrent with the courts of the 
several states, of ail suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of $2,000, and arising under the Constitution or laws 
of the United States. It is provided by the second section of the 
same act that any suit of a civil nature, at common law or in equity, 
arising under the Constitution or laws of the United States, of which 
the Circuit Courts of the United States are given original jurisdiction 
by the preceding section, may be removed by the défendant or the 
défendants therein to the Circuit Court of thé United States for the 
proper district. Act Aug. 13, 1888, c. 8(56, 2o Stat. 433, 1 Rev. St. Supp. 
(2d Ed.) p. 611 [U. S. Comp. St. 1901, p. 508] : A suit against an of- 
ficer of the United States for acts donc in the performance of officiai 
duties is a case arising under the laws of the United States. Bachrack 
V. Norton, 132 U. S. 337, 10 Sup. Ct. 106, 33 L. Ed. 377; Sonnenthei\ 
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V. Christian Moerlein Brewing Co., 172 U. S. 401, 19 Snp. Ct. 233, 43 
L. Ed. 492. The case was, thercfore, clearly removable under this 
statute. Feibehnaii v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 I^. 
Ed. 984; Eighmy v. Poucher (C. C.) 83 Ecd. 855; New Orléans Na- 
tional Bank V. Merchant (C. C.) 18 Fed. 841; Black's Dillon on Re- 
moval of Causes, § 124. The proper procédure for removal under this 
act was for the défendant to file a pétition in thc suit in the state court, 
and to file a bond with surety, with condition for his entering in the Cir- 
cuit Court on the Ist day of its next session a transcript of the record 
from the state court, and for the paynient of costs that may be awarded 
by the Circuit Court if that coiu^t should hold that the suit was v/rong- 
fully removed. It does not appear from the record that the défend- 
ant filed any such pétition or bond in the state court. The record 
shows that he made application to the fédéral court under section 043 
of the Revised Statutes [U. S. Comp. St. 1901, p. 521] and under 
the provisions of that section obtained the removal of the cause. Al- 
though no pétition was filed in the state court, that court, on receiving 
notice of the proceeding in the fédéral court to remove the cause, 
made the following order : 

"It is ordevofl liy tlie court tbnt tlie above-styled nnd numbered cause be 
removed to said Uuited Statc'^ convt. and tbe clerk is dirceted to trausuiit tbo 
liled papers, tosetb.er with co])ios ot ail ordevs lu.ade by tliis coiu't in said 
cause, or a transcript of tlie sauie, aud toirctlier with a bill of ail costs 
ineurred in said cause iu this court, duly eertiiied. * * * " 

Pursuant to this order of the state court, a transcript of the record 
in the case was duly filed in the Circuit Court. The plaintiff moved 
the Circuit Court to remand the case to the state court, contending 
that it appeared from the record that the cause was not removable tm- 
der the provisions of section 643 of the Revised Statutes. The Circuit 
Court refused to grant this motion, and its refusai is assigned as error. 

Section 643 of the Revised Statutes provides that : 

"When any civil suit or eriminal prosecution is commenced in anj- court 
of a state asainst any offlcer aT)pointed imder. or acting by authority of any 
revenue law of the United States, iiow or bereafter enacted, or against any 
person acting luuler or by authority of such offîcer on account of any act doue 
under color of liis office, or of any such law, on account of any right, title 
or autbo'-'ty elainied by such oflicer, or other person under such law * * * 
the said . ait or prosecution may at any time bel'ore the trial or tinal hearinsr 
tbereof be removed for trial in the Circuit Court," etc. 

The cause was properly removable under this section if the postmas- 
ter can properly be called an "officer appointed under, or acting by au- 
thority of any revenue law of the United States." It is said in Black's 
Dillon on Removal of Causes, § 41, that "the post office laws of the 
United States are 'revenue laws,' within the meaning of this statute.' 
In Warner v. Fowler, 4 Blatchf. 311, Fed. Cas. No. 17,182, a suit 
against a postmaster for an alleged wrongful refusai to deliver a let- 
ter to the plaintiff was held removable under this statute, the court 
deciding that the post office laws of the United States are "revenue" 
lavi's within its meaning. In Ward v. Congress Const. Co., 99 Fed. 
5^8, 39 C. C. A. 669, it was held that a corporation, in the performance 
of a contract made with the Secretary of the Treasury for the build- 
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îng of an addition to a post office authorized by an act of Congress, 
is a person acting by authority of a revenue officer of the United States, 
given under color of his office ; and a suit in the state court against the 
corporation to enjoin the building of such addition is rcmovable into 
the Circuit Court of the United States, under Rev St. § G43. The 
court said : "The provision of section 643 for the removal of causes 
has been liberally construed, as, for manifest reasons, it sliould be," 
and Warner v. Fowler, supra, is quoted and approved. In United 
States v. James, 13 Blatchf. 307, Fed. Cas. No. 15,404-, it was held 
that "while the post office lavvs are revenue laws, within the meaning of 
the statute cited, thev are not laws for raising revenue, within the pro- 
vision of the Constitution." 

There is no décision of the Suprême Court décisive of the question 
as to whether this cause is removable under section 643. In Public 
Clearing House v. Coyne, 194 U. S. 497, 506, 24 Sup. Ct. 789, 48 L,. 
Ed. 1092, the Suprême Court speaks of the Post Office Department as 
not being "a necessary part of the civil government in the same sensé 
in which the protection of Hfe, liberty, and property, the défense of 
the government against insurrection and foreign invasion, and the ad'- 
ministration of public justice, are; but is a public function assumed 
and established by Congress for the gênerai vi^elfare, and, in most 
countries, its expenses are paid solely by the persons making use of its 
facilities; and it returns, or is presumed to return, a revenue to the 
government, and really opérâtes as a public and efficient method of tax- 
ation." United States v. Norton, 91 U. S. 566, 23 L. Ed. 454, is cited 
as an authority against the application of the statute to this case. It 
hoîds that the act entitled "An act to establish a postal money-order 
System," approved May 17, 1864, c. 87, 13 Stat. 76, is not a revenue 
law within the meaning of the act entitled "An act in addition to the 
act entitled 'An act for the punishment of certain crimes against the 
United States,' " approved March 26, 1804, c. 40, 2 Stat. 290. United 
States V. Hill, 123 U. S. 681, 8 Sup. Ct. 308, 31 L. Ed. 275, contains 
expressions which confine the phrase "revenue law," whcn used in con- 
nection with the jurisdiction of the United States courts, to laws im- 
posing duties on imports or tonnage, or a law providing in terms for 
re\*-enue; but the case is one in which the question before the court 
was whether a clerk of a court, not a United States officer, but a per- 
son appointed by a court independent of the executive department of 
the government, who was bound to pay his surplus earnings into the 
United States Treasury, was a revenue officer; and the question was 
decided in the négative. 

The contention in behalf of the motion to remand is that section 643 
relates only to laws providing in terms for revenue — laws traceable 
directly to the constitutional power granted to Congress to levy and 
collect taxes, duties, imposts, and excises, and that it has no applica- 
tion to laws passed under the authority conferred on Congress to es- 
tablish post offices and post roads. Const. art. 1, § 8. Counsel for 
the défendant in error, in United States v. Bromley, 12 How. 88, 96, 13 
L. Ed. 905, urged the same limitation upon the meaning of "revenue 
law," and pointed out that the constitutional source of power to pass 
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postal laws was separate and distinct from that to pass revenue laws. 
Responding to that contention, the court said: 

"That the act which prescribes the offense charged is a revenue law, there 
would seem to be no doubt. In its title, it is deidared to lie an act to rediice 
the rates of postage, and for the prévention of frauds on the revenue of the 
l'est Office Department. In Its character and object it is a revenue law, as it 
acts upon the rates of postage and increases tlie revenue by prohibiting and 
punishing frauduleut acts which lessen it. Under the act ol" 1830, the revenue 
of the Post Office Department is paid into tlie Treasury. Revenue is tlie in- 
come of a state, and tlie revenue of the Post Office Department, being raised 
by a tax on mailable matter conveyed in the mail, and which is disbursed 
in the public service, is as mnch a part of the income of the government as 
moneys collected for duties on imports." 

This language strongly indicates that postal laws may be revenue 
laws within the meaning of section 643, but the expressions we hâve 
quoted from United States v. Hill, supra, may point to a différent con- 
clusion. 

When the Circuit Court was moved to remand the case, the motion, 
we think, involved more than the mère question as to whether or not 
the cause was removable under section G43. When a case is removed 
from a state court to a Circuit Court, it should be remanded to the 
court from which it was removed whenever "it shall appear to the 
satisfaction of said Circuit Court, at any time after such suit has been 
* * * removed thereto, that such suit does not really and substan- 
tially involve a dispute or controversy properly within the jurisdiction 
of said circuit court. * * *" Act March 3, 1875, c. 137, § 5, 18 
Stat. 472 [U. S. Comp. St. 1901, p. 511]. It appears from the record 
that the case does substantially involve a dispute or controversy prop- 
erly within the jurisdiction of the Circuit Court. The difïiculty is 
as to the regularity of its removal. If a pétition had been filed in the 
state court in due form, accompanied by the proper bond, and the 
transcript of the cause filed in the Circuit Court, the jurisdiction of the 
Circuit Court would hâve attached, although the state court had re- 
fused to make the proper order. Kern v. Huidekoper, 103 U. S. 485. 
26 L. Ed. 354; Mo. Pac. Ry. Co. v. Fitzgerald. 160 U. S. 556, 579, 16 
Sup. et. 389, 40 L. Ed. 536. The record does not show the filing of 
a pétition and the giving of a bond, but it does show that the state 
court made an order that the case be removed to the Circuit Court, and 
that the transcript was dulv filed in the Circuit Court. 

In Osgood v. Chicago D. & V. R. Co., 6 Biss. 330, Fed. Cas. No. 
10,604, it was held by Drummond, Circuit Judge, that a case is to be 
remanded only "when it shall appear to the satisfaction of the fédéral 
court that the suit does not really and substantially involve a dispute 
or controversy properly within the jurisdiction of the court, or that the 
parties hâve been improperly or coUusively made, or joined, for the 
purpose of creating a case cognizable under the act. It is true that 
the act prescribes the manner in which the removal shall be made, and 
the directions that the law should be complied with. But the fifth sec- 
tion does not authorize the court to remand or dismiss the cause for the 
reason that it may appear that there was any irregularity in the means 
taken to procure the removal. The purpose obviously was, if the rec- 
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ord was filed in the fédéral court under the law, and the court could 
see that it had jurisdiction of the case, that it should retain it, notwith- 
standing there might be defects in the manner of removal." 

In Ruckman v. Ruckman (C. C.) 1 Fed. 587, 091, the court said: 

"The question in tliis court is not wliPtlipr the coiinsel for the petitioners 
eompreheucls aud assigus the true reasoun for tlie removul. but wUether the 
whole reeorrt rereals a c-aKe over whieh the eourt has jurisdiction. Xo matter 
Jiow irresularly tlie pétition brings up tiie suit, wlien it is hère, the onI.v 
(juestion is whetlier it involves u controversy proi)erly within the .jurisdiction 
of tlie court. If it dops, it will not he renjanded becnuse a niistake is uiade 
by the counsel of the petitioners in assiguing grouuds for the rejuoval which 
prove to be untenable." 

In Northern Pacific Terminal Conipanv v. Lowenberg (C. C.) 18 
Fed. 339, 343, Judge Deady said : 

"Résides, the case having been broup;ht liere. tlie (luestiou upon the motion 
to remand is not whether there are any iri'e.nularities in the jiroceedings for 
i-emoval, but whether on the face of the record it sati.'^factorily appears that 
the action does not involve a controversy within llie jurisdiction of tliis 
court. That there is such a controversy in this case is too plain for argument; 
and therefore the right of the petitioners to hâve this cause reniain withlîi 
the jurisdiction of this tribunal for trial is clear beyond cavil or doubt." 

In Dennis v. County of Alacliua, 3 Woods, (i83, Fed. Cas. No. 
3,791, it was held that: 

"Wheu a cause is once l'emoved from a state to a fédéral court, and there 
are no jurisdictional objections to its remainins; tliere, it will not be renianded 
or dismissed for defects in the bond for removal, insutficiency of sureties 
thereon, or otlier irre.^ulnrities which can be reuiedied or have not worked any 
préjudice to the opposite pai'ty." 

In Wooiridge v. McKenna (C. C.) 8 Fed. Gr>0, GC>7, Judge Ham- 
mond said : 

"There seems to be the récognition of a ^encrai jn-inciple that where a 
cause lias been removed and falis within the act of t'oniîfess, it will not be 
remauded for irregularities which can be reiuedied and have worked no 
injury to the adverse partj'." 

Where there is substantial doubt about the jurisdiction of the Cir- 
cuit Court, it has been often held that it should be solved against the 
jurisdiction and that the cause sliould be remanded (State v. Bradlej' 
[C. C] 26 Fed. 289, 18 Ency. Pldg. & Frac. p. 378, note 5, and cases 
there 'cited) ; but where there is no tloubt about the case being one of 
which the Circuit Court has jurisdiction, and the only doubt is as to 
the regularity of the removal, or as to whether the application for re- 
moval has been made under the proper statute, the motion to remand 
should be overruled. W^e think the Circuit Court ruled correctly in 
refusing to remand the cause. 

We now consider the assignment that the court erred in sttstaining- 
the demurrers to the bill. The record from the state court was filed 
in the Circuit Court on December 28, lOO,"). The respondent, David 
A. Robinson, on January 8, 1906, filed in the Circuit Court three de- 
murrers to the whole bill, and an answer to the whole bill. Each de- 
murrer and the answer is signed by respondent's solicitor, but no certif- 
icatc of counsel nor afïidavit of respondent is attached to the demur- 
rers. The cause having been removed to the fédéral court, its further 



328 149 FEDERAL EEPOKTBH. 

progress was governed by the law of that court. Ex parte Fisk, 113 
U. S. 713, 726, 5 Sup. Ct. 724, 28 L. Ed. 1117. The statute under 
which the application to remove the case was made provides that, after 
its removal it "shall proceed as a cause originally commenced in that 
court." Rev. St. U. S. § 643. 

Tha practice, pleadings, forms, and modes of proceeding in civil 
causes, other than equity and admiralty causes, in the Circuit and Dis- 
trict Courts are made to conform as near as may be to the practice 
in the state courts. Rev. St. U. S. § 914 [U. S. Comp. St. 1901, p. 
684]. The section of the statute just cited expressly excludes equity 
cases from its opération, and the exclusion is emphasized by the preced- 
ing section, which provides that the forms and modes of proceedings 
in suits of equity jurisdiction shall be according to the rules and usages 
which belong to courts of equitv and to rules of court made in con- 
formity to law. Rev. St. U. S. § 913 [U. S. Comp. St. 1901, p. 683]. 
While the practice in cases at law in the fédéral courts follows as near 
as may be that of the state in which a fédéral court is held, the practice 
and procédure in equity cases in the fédéral courts, being governed by 
fédéral law and unifonn rules, is the same, no matter in which state 
the court is sitting. 1 Bâtes, Eq. Proc. § 20. 

The thirty-first rule in equity provides that: 

"No demurrer or plea slmH be allowed to be fllcd to any bill, unlesg npnn a 
certiflcate of counsel, tbat in hls opinion it is weil founded in point of law, 
and suppoi-ted by tbe affidavit of tbe défendant; tliat it is not iuterposed for 
delay ; and, if a plea, tbat it is true in point of fact." 

In National Bank v. Insurance Company, 104 U. S. 54, 26 h. Ed. 
693, it was held that a plea that did not conform to this rule could 
be "disregarded on that account." In Sheffield Furnace Co. v. 
Witherow, 149 U. S. 574, 576, 13 Sup. Ct. 936, 37 L. Ed. 853, the 
court said that: 

"Inasmnch as the so-ca!led demnrrer was fatally defective in laelîing the 
affidavit of défendant and certiflcate of counsel, required by rule 31, tbere waa 
no error In disregardiua It, and entering a decree pro confesso." 

Referring to demurrers that did not conform to the rule, Judge 
Maxey said, in Preston v. Finley (G. C.) 72 Fed. 850, 854, "the demur- 
rers, as such, cannot be regarded ;" and in American S. & W. Co. v, 
Wire Drawers' & Die Makers Unions etc. (C. C.) 90 Fed. 598, Judge 
Hammond said, of such a demurrer, that "it must be wholly disre- 
garded." See, also, Secor v. Singleton (C. C.) 9 Fed. 809. 

In Brazoria County v. Youngstown Bridge Co., 80 Fed. 10, 25 C. 
C. A. 306, the irregularity in the demurrer was held waived by the 
complainants going to trial on it without objection. In that case there 
was an affidavit of counsel that the demurrer was not interposed for 
delay. Whether the affidavit of counsel would be received as a sub- 
stitute for the affidavit of the défendant and the certiflcate of counsel, 
was mooted, but not decided; but it was held that the defect was 
waived. In the case at bar, there is no effort whatever to comply with 
the rule; and, besides, hère, unlike the case just cited, the défendant 
has attached to his demurrer to the whole bill an answer to the 
whole bill. Foster says that, by setting the demurrer down for argu- 
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ment, any irregularity in filing- it would probably be waîved, "except 
the omission of the affidavit and certificate of counsel." 1 Foster's 
Fcd. Prac. (3d Ed.) § 119. A défendant may demur to part of a bill 
and answer part of it (Equity rule 32), but be is not permitted to de- 
mur to the whole bill and at the same time answer tlie entire bill. 
When such pleadings are filcd, the effect of the answer is to overrule 
or withdraw the demurrer, and the answer alonc should be regarded. 
1 Bâtes Fed. Eq. Proc. § 307 ; Story's Eq. Pldg. § 442 ; 6 Ency. Pldg. 
& Prac. p. 38, § 3. It was formerly the rule that an answer to any 
part of a bill demurred to would overrule the demurrer, even though 
the part answered was immaterial. 1 Daniell's Chan. Pldg. & Prac. 
(4th Ed.) .589. The severity of that rule, operating against a défend- 
ant who in framing bis answer to part of the bill made it inadvertent- 
ly extend to parts of the bill to which he had demurred, caused it to be 
abandoned in this country and in England. 

The practice which now prevails is prescribed by Equity rule 37: 

"Xo demurrer or j^'.e.'i slitill be held Ijacl aiul overruled upon argument, 
only because the answer of the défendant may e.xtond to some part of the 
same niatter as may be covered by such demurrer or plea." 

Construing this rule in Crescent City, etc., v. r>utchers', etc. (C. C.) 
12 Fed. 235, Pardee, Circuit Judge, said : 

"We ]iotiee that with the demni'rer to the wliole liill and four separate 
pleas, each going to the wliole bill, tliere is also filed an ansT.ver to tlie whole 
bill, In which ail the matters averred in the pleas are agaiu set forth. Under 
the equity rule ;i2. a défendant niny dmnur to part of a bill. plead to part, 
and auswer as to the residue. T'ncler tli<> eipiity rule 37. no demurrer or plea 
shall be held bad and overruled upon arguaient, only because the answer of 
the défendant may extend to some iini't of the same matter .as may be covered 
by such demurrer or pl(>a. Bue we do not undcrstand that thei'e is any rule 
that allows a défendant to deniur to the whole bill. j)l(>.-id to the whole bill, 
and answer to the whole bill at tlie same time. The effect of such ploadiug 
is that the plea is takeu as v/aiving the demurrer, and the answer as waiving 
tlie plea." 

In Huntington v. Laidley (C. C.) 79 Fed. 865, Goff, Circuit Judge, 
held that "a plea containing a full défense to the bill is waived by an 
answer which goes to the whole bill." And the learned judge held 
that rule 37 "only applies in cases where the demurrer or plea ex- 
tends to only a part of the bill, and the answer is intcndcd to cover 
the residue." We are aware of the fact that the rule was given a 
more extended application in llayes v. Dayton (C. C.) 18 Blatchf. 
425, 8 Fed. 702, but we think that the words bf the rule, construed in 
connection with rule 32, prevents its application to cases where the 
défendant bas both demurred to and answered the whole bill. There 
is, of course, no doubt, under the authorities, that the court below 
could hâve entirely disregarded the demurrer, and, if no answer had 
been filed, could bave entered a decree pro confesso for the complain- 
ant. The answer being on file overruled the demurrer — even if it had 
complied with rule 31 — and the plaintiff could hâve filed a replication 
and proceeded to take évidence under the rules. The case, however, 
was tried on the demurrer without objection, except that the plaintifif 
noted an exception to the ruling on the demurrer. 
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The question is, whether or net this court should notice on this âp- 
peal the fatal defect in the demurrer and its withdrawal, waiver, or 
overruling by the answer which was filed with it. The ansvvers and 
demnrrers were framed in accordance with the practice in the state 
courts of Texas, where the procédure in law cases and equity cases 
is the saine. There are fundamental objections to such practice bcing 
adopted in fédéral courts, where equity cases and law cases are kept 
separate by law. We do not think the fédéral courts should permit 
the adoption of a state practice which involves an entire abandonment 
of the law of procédure in the fédéral courts of equity, even when 
solicitors fail to make objection. Congi bas conferred power on 
the Suprême Court to make the equity rules we bave quoted, and tlicv 
bave the force and efifect of law. Rev. St. U. S. § 917 [U. S. Comp. 
St. 1901, p. 684]. They produce a uniformity in the equity practice 
that is very désirable. The rules we hâve cited are efficient factors in 
preventing frivolous demurrers being filed, and in preventing demur- 
rers for delay. If the courts permit them to be entirely ignored, it 
would lead to a want of uniformity in the practice and to augmenting 
the evils the rules were intended to suppress and prevent. The de- 
parture from the proper procédure is so great in this case that we 
think it should not be permitted to pass unnoticed. It was error to 
sustain the demurrer and dismiss the bill, 

The decree sustaining the demurrers and dismissing the bill is re- 
versed, and the cause remandcd, with instructions to entirely disregard 
the so-called demurrers, or to strike them from the file îf motion be 
made for that purpose. and to proceed in the case in conformity with 
the usual procédure in equity. 



Mn.LKU V. TKIUUTOUr OF OKr>.\lIOM.V (two cases). 

(Circuit Court ot Apiwal^ l'îiglith Circuit. Dtx;t'mber .13, 1!)0C.> 

Nos. 2,;«)S, 2,470. 

1 CotIBTS— CïltCUIÏ COTTKT OF Al'I'KAT.S— CKTjnXAI. APPEAM—JURISniCTIOJÎ. 

Judiciai-y Aet Mardi 3, 18!)1. c. 517,, § l.->, 2() Stïit. 830 LU. S. Comp. St. 
1001, p. 554], provides tliat tlio Circuit Court of Appeals, in cases in whicli 
Its jïidsineut is tinal.' sliall liave aiipplliite ..'.u-isilictiou to review iudg- 
men'ts of tlie Suprême Courts of tbe seyevnl tovritories witliin their par- 
ticular circuits, etc. Secti(m 5, as ameiided Ity Act Coug. .lau. 20, 1897, c. 
GS, 29 Stat. 492 TU. S. Comp. St. 1901, p. .")49|. déclares that appeals or 
wrlts of error m;iy l)o taken from tlio District Courts or existing Circuit 
Courts direct to the Suprême Court iu cases of conviction of a capital 
crime. Section 6 (Act March 3, 1891, e. 517, 2« Stat. 828 [U. S. Comp. St. 
1901. p. 5491) proVides that tlie Circuit Court of .Viipeals shall bave appel- 
late iurisdiction to review any final décision iu a District Court or existing 
(îircùit Courts in ail cases otlier than those provided for in the preceding 
section, unless otherwise proTided by law, and tliat the judgments and de- 
crees of the t^ircuit Court of Ai>pi-als sbali lie linal iu ail ca.ses arising nn- 
der tbe criminal laws, except. etc. llelil, tliat the Circuit Court of A))- 
peals Las jurisdiction on writ of error to review a conviction for grand 
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larceny, lu violation of the laws of a territory, whlch bas been afflrmed bj 
tlie Suprême Court of the territory. 

[Ed. Note. — For case.s in point, see Cent Dlg. vol. 13, Courts, § 1101. 

Jurlsdictlon of Circuit Court of Appeals In gênerai, see notes to Law Ow 
Bew V. United States, 1 C. C. A. 6, and United States Freehold Land & Euil 
gration Co. v. Gallegos, 32 C. O. A. 475.] 

2. Ceimikal Law— Weit of Ekbok— Assigkment of Eeroii— Sufficiemcy. 

Au assigument that the court erred in uot reversiug a conviction on ac 
couut of uiisconduct ot the presiding judge in uiiikiug prejudicial re- 
marliS, insinuations, etc., with référence to accused, liis couuscl, etc., as 
appeared from the record of the proceedlngs in the district court, was fa- 
taily détective for failure to poiut out lu the record the alleged prejudicia) 
rcmarlvs, ruliugs, etc. 

LKd. Kote. — For ca.ses in point, see Cent. Dig. vol. 15, Criminal Law, § 
2930.] 

3. Same— Exceptions. 

Where the printed record on a writ of error in a criminal case falled to 
disclose that any exception was saved to certain alleged objectlonable con- 
duct on the part of the trial judge, the objection could not be reviewed. 

[Ed. Mote. — For cases In point, see Cent. Dig. vol. 15, Criminal Law, iS 
2Gl>5, 20U7.] 

4. WlTNKSSES— CROSS-EXAMINATION— INTERKST. 

It was comi)etent for the défense in a criminal prosecutlon, for the pur- 
pose of impairing the testimony of a witness for the territory, to show bis 
luterest by asli ing him if be had not contributed money to aid in the pros- 
ecutlon, aud what bis purpose was in so doing. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 50, Witnesses, S 1105.] 

5. Same. 

Where an attorney was offered as a witness for the territory In a crim- 
inal case, It was compétent for the défendant to show that the witness had 
recelved a retalner lu the case to assist in the prosecutlon, and also to 
Bbow In what capacity be was retained. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 50, Witnesses, S 1201.] 

6. Same — Impeaohment. 

A witness was asl^ed If stolen property had not been found In his pos- 
session aud if witness hnd not been forced to pay for tbe property. Held, 
that tbe question was inadmissible, even to attect the credibility of the 
■witness. 

[]:d. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, S§ 1125, 
112G.J 

7. Criminal Law— Writ of Erbor— Préjudice. 

In a prosecutlon for larceny, défendant was not prejudiced by certain 
questions asked a witness by the court concerning a conversation had be- 
twecn witness and défendant. In which witness told défendant that the 
matter could be flxed up by an explanation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 15, Criminal Law, §5 
3129. 3133.] 

8. Witnksses— Credibility— Impeachment, 

lu a prosecutlon l'or cattle theft, the credibility of a witness could not 
be Impeaehed by proof that be had a "sweetheart" who was the nièce of a 
fugitive from justice for murder, or that witness at times had consorted 
with persons reputed to bave been charged with horse theft, etc. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50, Witnesses, $ 1125.] 

9. Criminal Law— Ebrob— Présomption — Préjudice. 

Where an error is shown in a criminal case, It wlll be presumed to bave 
been burtful to the party against whom it bas been committed, until it 
appears to hâve been rendered innociious. 

[Ed. Note.-^For cases In point, see Cent. Dig. vol. 15, Criminal Law, 
Is ;!iilMk-3099.] 
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10. LAECENT— DErlNTTION. ' 

Wliere a territorial statute deflned larceny as a takiug witli a felonlous 
intent to dei)rive the ovviier of the property tal^en. and witti Intent to 
approin-iato the saine to the use and benefit oi' tlio tal-ier, an instruction 
autlioriziiig a convietioii It tlio property was takcn by défendant vvitli tlio 
feloiiious intent to deprive tlie owner tlioreol' was ei-roncous. 

[Ed. Note, — For cases in point, sce Cent. Dis- vol. 32, Larccuy, § 101.] 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 85 Pac. 339. 

S. H. Harris (D. P. Marum, on the brief), for plaintiff in error. 
W. O. Cromwell, Atty. Gen. (Don C. Smith, Asst. Atty. Gen., on 
the brief), for défendant in error. 

Before SANEORN and VAN DEVANTER, Circuit Juds^es, and 
PHILIPS, District Judg-e. 

PHILIPS, District Judge. The plaintiff in error (hcrcinafter for 
convenience designated as the défendant) was indicted, convicted. and 
sentenced to the penitentiary in the district court of Oklahoma Terri- 
tory for the offense of grand larceny in stealing cattle, alleged to be 
the property of William Louthers. This judgment having- been af- 
firmed on appeal to the Suprême Court of the territory, the défend- 
ant sued out a writ of error from this court to hâve said judgment rc- 
vievved. The explanation of the two numbered cases is that the first 
writ of error was sued out from the Su]3remc Court of the Territory 
and attested by its clerk. To correct this a second writ of error was 
taken out in due form from this court, with the proper teste. 

The jttrisdiction of this court to review the décision of the Suprême 
Court of the territory is challenged by tlie Attorney General of the 
territory. The case of Eolsom v. United States, IGO U. S. 131, IG 
Sup. Ct. 222, 40 E. Ed. 363, was certiiied from this court to the Su- 
prême Court to hâve determined the question as to whether the Cir- 
cuit Court of Appeals had jurisdiction to review the décision of the 
Suprême Court of the territory of New Mexico affirming a judgment 
of the district court in a criminal proceeding, the punishment for which 
was imprisonment in tbe penitentiary. As such punishment brouglit 
the case within the définition of an infamous crime, as emp'oyed in 
section 5 of the act creating the Circuit Courts of Appeals of the Unit- 
ed Stptes, the Suprême Court answered the question subnn'tted in the 
négative. Thereupon Congress, by Act Tan. 20, 1R97, c. (58, 29 Stat. 492 
[U. S. Comp. St. 1901, p. 5491, amended the act establishing the Cir- 
cuit Courts of Appeals by striking out the words "or otherwise in- 
famous" from section 6 of the act; the purpose being to confer juris- 
diction on the Courts of Appeal to review the décisions of the Suprême 
Court of the territory in criminal cases, inchiding infamous crimes. 
Iq Ex parte Moran (C. C. A.) 144 Fed. 599, Judge Sanborn, speaking 
for the court, said: 

"This court has the power to review lu that way final décisions of the 
Suprême Court of Oklahoma In ail crises in which the jurisdiction helnw is 
deptmdout upon the citizenship of the opposjte parties to the suit, in ail 
adnuralty casos, in ail cases aiisins; under the patent hiws, tlie revenue 
laws, and the hankruptcy laws, aiul in ail cases arising under the criminal 
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laws except in cases of the conviction of a capital crime. [Autborities cltod.] 
Tlie faet may be noticed in passing that this court lias the same jurisdiction 
by writ of error or appeal to rcview the judgments and deerees of the 
Suprême Court of 01<lalioma that it has to review tbe judgments and dccrees 
of the Circuit Coui'ts of the United States withiu its circuit in whicli its 
.iudgiucuts are final. Xeither tlie Suprême Court nor this court has auy 
jurisdiction to review in this way the jutlgnu'iits of the Suprême Court of 
Olviaiioma in cases of a conviction of a capital crime." 

The Suprême Court in New v. Oklahoma, 195 U. S. 252, 25 Sup. 
Ct. 68, 49 L,. Ed. 182, has decided that writs of error froni the Suprême 
Court of the Lnited States to the Suprême Court of Oklahoma do not 
he éveil in capital cases. 

Counsel for the territory makes the contention that the jurisdiction 
of the Circuit Court of Appeals lies to review the décisions of the Su- 
prême Court of the territory in criminal cases only where the United 
States is a party, and consequently where the criminal offense is de- 
nounced.by fédéral statute, and not, as in this case, where the crime 
is proscribed by législative act of the territory. In support of this 
proposition the case of Aztec Mining Company v. Ripley, loi U. S. 79, 
14 Sup. Ct. 236, 38 L. Ed. 80, is cited. It is true that in the opinion 
in that. case the learned Chief Justice used the following language: 

"By the fitteenth section of the judiciary act of March 3, 1801 (26 Stat. 
830, c. 517 [U. S. Comp. St. 1001, p. .'jô4|), tlie Circuit Courts of Appeals, in 
cases' in wliich their judgments were niade linal l)y the act, were empowered 
to exercise appellate jurisdiction over the judgments, orders, or dccrees of 
the Suprême Courts of the several territorics : l)Ut as this case was not a 
case in admiralty, nor a case arisiiig nnder tli<> criminal, revenue, or patent 
laws of the L'nited States, * * * it ûid not l)eloiig to either of the classes 
delined by section (! of that act (2t; Stat. 828 |T'. S. Comp. St. 1!»01. p. .549]). 
as cases in whidi the judgments or deerees of the Circuit Courts of Appeals 
sliould be final." 

It is évident that the words "of the United States" were either a 
mère inadvertence or that it was intended to apply alone to patent 
or revenue laws. The structure of the clause in the statute is, "in ail 
cases arising under the patent laws, under the revenue laws, and under 
the criminal laws." There is nothing in the language employed by the 
statute to indicate that a review would not apply to cases arising un- 
der the criminal laws of the territory, as well as those of the United 
States. AU statutes enacted by the territorial government are under 
authority of the organic act; and décisions of the territorial, courts, 
in the absence of some words of négation or manifest omission in the 
organic act, are revievi'able either by the Suprême Court or by the 
United States Courts of Appeal; and such has been the practice on 
appeals and writs of error from the Indian and Oklahoma Territories 
since the création of the Courts of Appeal. 

Turning to the matters sought to be reviewed under this writ of er- 
ror, they are largely directed to the alleged misconduct of the trial 
judge in the treatment accorded to counsel for the défendant and his 
witnesses, and to alleged improper statements made by the judge in 
the présence of the jury. It is to be confessed that in some respects 
the trial of the case was conducted in a disorderly manner. It partook 
too much of a personal altercation among the respective counsel, in 
which, at times, the court participated. But, after reading the con- 
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nection in which the matters complained of occurred, we are impressed 
with the fact that complaining counsel are not so blameless for the 
disagreeable incidents as to entitle them to cast the whole responsi- 
bihty therefor upon the trial judge. It is a method sometimes resort- 
ed to, as reprehensible as it ought to be infrequent, that in défenses 
deemed possibly desperate, for counsel by their course of conduct to 
so annoy and exasperate the judge as to make him, now and then, 
forget the pedestal on which he sits, and by retaliation display an un- 
judicial temper and lose his equipoise, in the expectation that thereby 
he may be led into the commission of some réversible error. One of 
the surest methods for counsel to inspire a proper dignity on the part 
of the court and to obtain fair treatment is by their ovvn respectful 
depoj-tment and fairness to impress the court with a belief in their in- 
tellectual honesty and sincerity, rather than by persistent contention, 
contradiction, and wrangling with the court, and at times injecting 
improper matters into the trial, invite antagonism from the court and 
drive it from its propriety. To many of the unpleasant and reprehen- 
sible incidents of the trial complained of by counsel for défendant, the 
maxim might well be applied : "Communis error facit jus." 

There were three attorneys engaged in the défense. Instead of the 
examination and cross-examination of the witnesses being conducted 
by one of them at a time, frequently ail three interjected questions and 
objections, and when discussions arose in the progress of the trial 
the three would seem to be on their feet simultaneously, cross-firing 
at the opposing counsel and contending with the court. At times they 
would interrupt the court in the midst of a sentence being uttered by 
him, and, when reproved, the apology offered was after a fashion but 
to add to the offense. Had the court asserted its authority by com- 
manding ruling and a determined adhérence to orderly procédure, 
rather than by engaging in wrangling debate and récrimination, both 
jurors and spectators doubtless would hâve been better impressed with 
the fact that the courtroom is the sanctuary of justice, always calculat- 
ed to promote calm considération and an unbiased judgment. 

Many of the assignments of error discussed in the argument and 
briefs are in such disregard of the rules of this court, for the lack of 
spécifications and référence to where the incidents complained of may 
be found in the record, as to disentitle them to considération. The 
following is an example : 

"The court erred iu not reversing tlie cause on account of the misconduct 
of the presidiiig jndge in makhig prejiidicial reiviarks and insinuations, orders 
and rullngs with référence to the défendant, his counsel, witnesses and per- 
sons not connected witli the cause, as appears from the record of the pro- 
ceedings in said district court." 

Thus leaving this court to search out through the record the in- 
stances sought to be reviewed. 

Error is assigned to the action of the court in permitting référence 
by the prosecution, before the jury, to the fact that the défendant 
below did not testify on the preliminary hearing before the committing 
commissioner ; but the printed record before us fails to show that any 
exception was saved to this objectionable conduct, and therefore it is 
unavailing to the défendant. 
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The same is true of the error assigned respecting the conduct of 
the court in threatening, in the présence of the jury, the arrest of one 
Hodges, a witness in the case, who, contrary to the order of the court 
for the séparation of the witnesses during the taking of the testi- 
mony, had re-entered the courtroom. If there was any error com- 
mitted by the court in this occurrence, no exception to its action is 
disclosed by this record. 

In the cross-examination of the witness Downs, introduced on be- 
half of the prosecution, the following occurred : 

"Q. You are the man that coutributed to this prosecution? 
"A. Yes, sir. 

"Q. You contributed to this prosecutijn for tlie purpose— 
"Mr. Dunn (the proset'utor) : Now, if your lionor please — 
"By the Court : Oh, I Ijnow it, Mr. Dunn ; I know it. I hâve asked couusel 
to try this case like men and iil^e lawyers, but I can't get them to do it. It 
is apparent to everybody in this room. to the jury and everylwdy, that we are 
not trying this case lilce law.yérs, or like men, or like anything else. I dou't 
see how counsel eau do it, or wliy they do it." 

To this action of the court an exception was saved. It was certain- 
ly compétent for the défense, for the purpose of impairing the force 
of this witness' testimony, to show his interest by asking him if he had 
not contributed money to aid in the prosecution, and what his purpose 
was in so doing. It is remarkable that the prosecution should hâve 
interposed and eut off the full answer. The contribution made by the 
witness may hâve been to engage the services of assistant counsel to 
aid in the prosecution, and his purpose may hâve been a commendable 
one in the advancement of the cause of public justice. Thèse were 
matters for the considération of the jury in weighing the motives of 
the witness and judging of the probity of his conduct and measuring 
the weight of his testimony. There was nothing immediately con- 
nected with this épisode to warrant the reproof given by the court to 
defendant's counsel. As ail error committed in the progress of a trial 
is presumptively hurtful to the party against whom it is committed, 
until it appears to be rendered innoxious, the défendant bas just cause 
to complain of this action of the court as prejudicial. 

The action of the trial court on the cross-examination of the wit- 
ness Mountell by the défendant is criticised. It seems that the witness 
is a lawyer, who was présent at the preliminary hearing before the 
commissioner, but did not testify therein. Since the preliminary 
hearing he has been employed to as.sist in the prosecution. Having 
gone upon the witness stand to testify in behalf of the territory touch- 
îng certain inculpatory statements of the défendant, it was sought 
on cross-examination to make the witness, in effect, admit that he had 
accepted $250 to testify in the case. The court interposed with a 
reprimand for thus insulting the witness. As this case is to be re- 
manded for a new trial, it is sufficient to say that it is compétent for 
the défendant to show that the witness has received a retainer in the 
case to assist in the prosecution, and to show in what capacity he was 
so retained; but this, like everything else connected with a judicial 
Inquiry and investigation, should be done decently and respectfully, by 
proper questions developing the facts, without counsel interjecting 



336 149 FEDERAL EEPORTEB. 

the assertion imputing corruption on the part of the witness without 
proper foundation therefor. 

Criticism is made of the action of the trial court while the witness 
Johnson, who was a deputy sheriff, was being cross-examined by de- 
fendant's counsel. The first gross offense against légal propriety ané 
professional conduct was committed by counsel for the défendant. 
Questions were propounded to the witness in a manner to put words 
in his mouth which he did not utter; and the witness seems to hâve 
become frightened or embarrassed, at which the court reproved him 
for not speaking out and testifying. Thereat one of the counsel for 
the défendant bluntly asked the witness if stolen property had not been 
found in his possession not a great while ago ; and, when the court 
started to say he would not permit this, the said counsel, in utter con- 
tempt of the court's interposition, continued, "in which you were 
forced to pay for the property." The court then observed : 

"Tliere is no re.ason hère "wliy tliis witness should be insulted because he 
cornes on the witness stand. If Mr. Johnson stands convicted of any act, or 
acciised of it in any manner that would make it compétent, that, of course, 
would be allowed to be shown. Sir. Johnson, what do you mean when you 
told the défendant that It wasu't too late to fix thls matter up with an ex- 
planation?" 

The witness then proceeded to state the meaning of what he said in 
that connection, whereat the court said: 

"You mean to state you mennt to tell him, If there was an explanatlon 
that there was no crime in it, that would be the end of itï" 

Thereupon one of counsel for défendant excepted to the question 
of the court,. and another of counsel for défendant interposed by say- 
ing : 

"Ilis intentions were évident. You are takinff tlie wrong view of what — 
"lîy the Court: Did you intend to convey the idca to him that you in any 
way would be instrumental in fixing up the caseï 
"V.y Defeudant's Counsel: Wait 
"A. Ko, sir." 

One of the counsel objected to the évidence as incompétent, irrele- 
vant, and immaterial, and another co-counsel said: "We désire to ré- 
serve our p-.ceptions." The witness then said: 

"Well, am I allowed to explain further in regard to that? 
"By fl:e Court: I understand what you hâve said. If you hâve any other 
explan, ition, you may state it." 

Further colloquy and wrangling ensued between counsel and the 
court. It would be discredible to counsel's competency as lawyers to 
impute to them lack of knowledge of the inadmissibility of such évi- 
dence even to aflfect the credibility of the witness. See Glover v. 
United States (C. C. A.) 147 Fed. 426, recently decided by this 
court. As the question should hâve been excluded, and the explana- 
tlon given by the witness was not even inculpatory, the question put 
to him by the court as to the efFect of his meaning furnished no grc .nd 
of error of which the défendant can be heard to complain. 

On cross-examination by the prosecuting attorney of the witness 
George Hodges, an alleged accomplice of the défendant on trial, the 
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prosecuting attorney, over the objection of défendant, was permitted 
to interrogate the witness as to whether he did not hâve a "sweet- 
heart" by the name of Chaplain, who stayed at a certain hôtel where 
the witness boarded, and whether she was a nièce of one Sam Green. 
This was foUowed up, against the protest of dcfcndant's counsel, with 
the following question : 

'■JTe is a fnsitive from .l'ustice, isn't be, eharged with the inurder of the 
sheriff of Custer couiity?" 

The objection to this was at first sustained. Then there occurred 
the following: 

"Q. Slie [the witness' sweetheartl is a sister of Bud Chaplain, who was a 
member of the l'erkins gang, was slie not?" 

This was objected to; but, without ruling by the court, the prosecut- 
ing attorney followed with this question : 

"Q. And who was a fugitive from justice from Woods county, is that true?" 

The court at first sustained the objection to this question. After 
argument pro and con in the présence of the jury, in which the pros- 
ecuting counsel assumed that said Green and Chaplain and others were 
thieves or murderers and fugitives from justice, the court took a re- 
cess for considération, after which it admitted the questions and re- 
quired the witness to answer. He denied any knowledge that Chap- 
lain was a fugitive from justice for cattle or horse stealing. He was 
then required to answer if he did not know that Chaplain was a mem- 
ber of the Perkins gang, which he denied, but in answer to further 
interrogation admitted that he knew Perkins and that he knew Sam 
Green. Then the question was renewed if he did not know that Green 
was a fugitive from justice for cattle stealing and murdcr. to which 
the witness answered that he did not know of bis being a fufjitive for 
cattle stealing, but he had heard that he was for murder. A similar in- 
quiry was permitted as to whether the witness did not know a man 
by the name of Bishop, to which he ansvvcred that he did. The fol- 
lowing then occurred : 

"Q. AVere you not pursued and cliased tiy yiv. Bishop — 

•'By Jlr. Nonh (of counsel for defendiiiit) : Now, that is objected to. 

"Q. And charîTod with larceny of bis borses? 

"Ry Mr. Noah : That is objected to us incompétent, iri'olevant, and im- 
material ; not proper cross-exanii nation. 

'•By Mr. Snoddy (another of defendant's counsel) : There is no évidence 
that he was ehased by somebody. 

"B.y Mr. Noah : That would corne nnder the rnle which the courts lay down 
of persons convicted of a crime. That may be inquired into after conviction, 
but the conviction only works that. 

"By the Court: Thnt is the mie upon which the courts secm to be hope- 
lessly divided. I don't know what our Sui)reme Court holds." 

The court, after further colloquy, said : 

"I believe I will sustain the objection to this partieular question." 

Cotmsel for the prosecution then passed to another matter: 

"Q. Do you know Pete Whiteheadî 
"A. Yes, sir. 

149 F.— 22 
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"Q. He also worked ont there, wlien you did, with yoti, didn't he? 

"A. No, sir. 

"Q. You kiiow that Le is a fugitive from justice for stealing liorses, don't 
you? 

"A. I bave lieard— 

(Hore objection was interposed.) 

"By the Court : I don't tliiuk it Is compétent unless you sbow tlie as- 
sociation. 

"Q. Wîiere did lie stay? 

"A. I never seen tlip nian but a very few tiraes in my life. 

"Q. Didn't lie stay tiiere at Cooley's and at Mr. Lee Gray's rancli? 

"A. No, sir ; he never — " 

This wa,s, to say the least of it, an extraordinary proceeding. Even 
vvere it conceded tliat the credibility of a witness might be attacked be- 
caiise of his association with criminals, no foundation whatever was 
laid as a basis for the question. For atight that appears, the witness' 
swee*heart may hâve been as pure and spotless as the driven snow ; 
and forsooth she miglit hâve been the nièce of a fugitive from justice 
for stealing cattle or murder would not disentitle her to reap the re- 
ward of her own virtue or to enjoy the respect of good people. There 
was no proof offered whatever to sustain the imputation conveyed in 
the questions and the argument of counsel before the jury that Sam 
Green, Chaplain, and others were theives, or murderers, or fugitives 
from justice. They were not shown to be bad men, much less outlaws. 
An accused person might fîee from arrest and yet be innocent. His 
flight would only be a circumstance to add to the sum of other incul- 
patory facts in évidence where he is on trial. The important and es- 
sential fact of guilt the prosecuting attorney was permitted by his 
questions to assume. The only conceivable purpose of such inquiry 
was to afïect the credibility of the witness. The proper limitation 
placed upon such inquiry by the courts, recognizing an attack upon the 
character of a witness for gross immorality, is that it must pertain to 
his Personal turpitude, such as to indicate such moral depravity or 
degeneracy on his part as would likely render him insensible to the 
obligations of an oath to speak the truth. In his treatise on Evidence 
(volume 2, pars. 923, 924), Mr. Wigmore, after asserting the better 
rule to be that the veracity of the witness is the only proper subject 
of inquiry, and, therefore, no question can arise as to admitting charac- 
ter for any other trait, says: 

"But in jurisdictions where bad gênerai character may be used, the ques- 
tion must also arise whether some other spécifie vice or group of vices is 
not as signitlcaut as bad gênerai character in indicating a degeneration of the 
trutls-telling capacity. One of the objections, indeed, urged against the use of 
bad gênerai ehai-acter, is that it necessarily brings in its train a number of 
conse(pieutial difficulties such as this. The better opinion, and the one 
usually reaclied, is that, in spite of logic's demands, policy requires tliat the 
line be drawn at bad gênerai character, and that no spécifie quality other than 
that of veracity be considered." 

It is certainly without authoritative précèdent that a witness' credi- 
bility may be impeached by proof tending to show that he bas at times 
consorted with persons reputed to be theives, and the like. If this 
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were the law, we apprehend few men who hâve stayed on cattle ranches 
in Oklahoma, among an indiscriminate lot of what is knovvn as "cow 
boys," might safely go upon the witncss stand without being siibjected 
to just siich an attack as was made upon the witness Hodges. Such 
license of attack upon witnesses would make the courtroom a terror 
to honest men, and would justify their flight from the summoning 
officer. The foregoing incident strikingly illustrâtes vvhere the respon- 
sibility for the miscarriage of justice in criminal prosecutions should 
sometimes be placed, instead of imputing the reversai of convictions 
by the appellate courts to what is popularly termed "niere technical- 
ities." The zeal, unrestrained by légal barriers, of some prosecuting 
attorneys, tempts them to an insistence upon the admission of incom- 
pétent évidence, or getting before the jury some extraneous fact sup- 
posed to be helpful in securing a verdict of guilty, where they hâve 
prestige enough to induce the trial court to give them latitude. When 
the errer is exposed on appeal, it is met by the stereotyped argument 
that it is not apparent it in any wise influenced the minds of the jury. 
The reply the law makes to such suggestion is: that, after injecting 
it into the case to influence the jury, the prosecutor ought not to be 
heard to say, after he has secured a conviction, it was harmless. As 
the appellate court has not insight into the délibérations of the jury 
room, the presumption is to be indulged, in favor of the liberty of the 
citizen, that whatever the prosecutor, against the protest of the défend- 
ant, has laid before the jury, helped to make up the weight of the 
prosecution which resulted in the verdict of guilty. 

In its charge to the jury, in defining what facts the jury should find 
to constitute the offense of larceny, the court in the last division of 
this submission said : 

"That the property was taken by the défendant with the felonious luteut 
to dei>rive the owner thereof." 

The statute of Oklahoma adds to this définition the requirement that 
the caption must hâve been "with the intent to appropriate the same 
to his own use and benefit." The instruction, therefore, fell short of 
the statutory définition, and was erroneous. 

Criticism is made in the brief of counsel for défendant upon other. 
portions of the charge of the court to the jury, to the giving of 
which the record before us fails to show that any exceptions were 
taken, and, if the objections had been properly saved, the charge as a 
whole properly cured the alleged defect. 

For the foregoing errors, the judgment of the Suprême Court of 
the territory must be reversed, and the cause remanded to the dis- 
trict court, with directions to set aside its judgment and the verdict, 
and grant a new trial. 
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EXCHANGE BANK et al. v. MOSS.* 

SAM H V. DAVIS. 

(Circuit Court of Appeals, Eighth Circuit November 26, 1908.) 

Nos. 2,349, 2,35a 

1. Teial — Insteuctions — Refusal of Requests. 

It is net tlie duty of a court to reform a requosted Instruction and to 
cast out sucli parts as render it improper as a whole. 

[lÀt Note. — For cases in point, see Cent. Dlg. vol. 46, Trial, §§ GGO, 6G8, 
671.] 

2. CoNSPTRACY— Action for Conspiract to Defraud— Evidence. 

Wliere the pétition in an action to recover money allpsed to bave been 
obtaiiied from plaintiff by means of a conspiracy betweeu défendant banlc 
and otliers alleged tbat such conspiracy covered an exteuded period of 
tlme, both before and after the transaction in suit, and was organized for 
the purpose of swindlingr ail strangers wbo could be induced to enter into 
sliniiar transactions, évidence of acts of the casbler of défendant bank in 
respect to similar transactions wbile conducting the business of the bank, 
or déclarations niade by bim to other persons siniilarly defraudcd tending 
to sliovv the bank's coinplicity, wbetber such acts and déclarations were 
before or after the transaction in issue, are admissible to establish tbe 
guilty hitprit and motive of the bank in tbe transaction involved in the 
case on trial. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Conspiracy, § 25.] 

Sanborn, Circuit Judge. dissenting. 

In Error to the Circuit Court of the United States for the Southwest- 
ern Division of the District of Missouri. 

W. R. Robertson (A. E. Spencer, on the briefs), for plaintifïs 
in error. 

Hiram W. Currey (Willard W. Padgett, on the brief), for défend- 
ants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Thèse writs of error challenge judgments 
obtained by Moss and Davis in actions brought by them against the 
Exchange Bank and James P. Stewart to recover money of which they 
were defrauded at Webb City, Mo., by means of pretended foot races. 
The actions were consolidatcd for purpose of trial upon the authority 
of section 021, Rev. St. [U. S. Comp. St. 1901, p. 685], and were tried 
to a jury, which returned verdicts in favor of the plaintifïs. The com- 
plaint of each plaintiff was that he was a victim of a conspiracy be- 
tween the bank, Stewart, its cashier, Boatriglit, and others, to entice 
strangers to Webb City and there to swindle them out of their money 
by false and fraudulcnt prêteuses. The cases are like that of Stewart 
v. Wright (decided at the last term) 147 Fed. 321. If there is any 
noteworthy différence, it consists in more ample évidence in the records 
before us of the complicity of the défendants. Therefore neither the 
facts in détail nor the principles of law applicable to the cases in their 
gênerai aspects need be stated hère. 

Some matters, however, that occurred during the trial, require 
notice. Tvvo witncsscs, Mantey and Wright, who were also victims of 

• Rehearing denied January 10, 1907. 
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tlie same swindlin^ organization, described their transactions with 
the bank and narrated their conversations with James P. Stewart the 
cashier, and it appeared that their expériences were similar to those 
of the plaintiiïs. The defrauding of the plaintiff Moss occurred 
April llth, of plaintifï Davis on Augaist 2(1, of witness Mantcy the 
latter part of August, and of witness Wright September Gtli — ail in 
the year 1901. It will thus be perceived that the witnesses were al- 
lowed to testify to matters that occurred after the transaction» charged 
in the pétitions. The défendant banl< aslced the court to instrnct the 
jury "that none of the acts or déclarations of any of its ofticers or 
agents, made after the transactions charged in cither of thèse Con- 
solidated cases was closed, would bind thèse défendants." The in- 
struction was refused, and each of the défendants exccpted. It is 
to be noted that the instruction asked by the bank was dirccted against 
subséquent acts and déclarations generally, without any indication of 
their character, and also that it was not so framed as to be for 
the protection of the bank alone, but extendcd to and embraced its 
codefendant, James P. Stewart. In one of its phases the instruction 
may be read as follows: 

"None of the aets or doc-la rations of .James P. Stewart, tlio eashier of this 
bank, made after tlie transactions with tlie plaintiffs Avere elosed, can bind him, 
the said Stewart." 

As a proposition of law this is objectionable. As to Stewart person- 
ally, it was immaterial when bis acts and déclarations occurred, if 
they related to the transaction ont of which bis liability arose. For 
this reason, if for no other, the entire instruction was properly refused ; 
for it is not the duty of a trial court to reform a rcc|uested instruction 
and to cast out such parts as render it improper as a whole. It is also 
to be observed that the instruction reqtiested reads that the subséquent 
acts and déclarations would not bind the défendants. If it was meant 
by this that such acts and déclarations would not be conclusive, it is sivf- 
ficient to say that the court instructed the jury that the évidence of 
subséquent transactions was received as tending to show the intent of 
the défendants in doing what they did. This was made plain at the 
trial. There was in the case no assertion or suggestion of a ccnchisive 
eiïect of any such acts or déclarations. l'ut it was probal)ly the 
design of the instruction to challenge the admissibility against the bank 
for any purpose of testimony concerning other similar, but subséquent, 
transactions, such as those with IMantcy and Wright. Assuming that 
to be a proper method of attacking évidence previously received dur- 
ing a trial, we are yet of the opinion that the trial court was right. 
It was alleged in the pétitions that on the days the plaintiffs were de- 
frauded, and for a long time prior and subséquent thereto, the bank, 
Stewart, Boatright, and others conspircd and confederated for the pur- 
pose of swindling strangers who were enticed to the city where the 
bank was located. The charge was of an organized scheme to defraud 
ail whom they could, that it was sys'ematically pursued, and covered 
an extended period of time. The proof received was in harmony with 
the theory of the pleadings, and some of the victims who lost their 
rnoney before the plaintiffs and others aftervvards were allowed to 
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testify to the participation of the défendants and the similarity of the 
methods employed. It was important in the actions on trial to discover 
the motive of the défendants, whether what they did at the time in 
question was the casual conduct of innocent parties intent upon their 
own lawful affairs, or whether it was inspired by the fraudulent pur- 
pose of assisting in the spoliation. It is the settled rule that in such 
a case évidence of similar acts at other times is admissible. The 
theory of the rule is that a succession of like instances tends to illus- 
trate the character of the act under investigation and to négative in- 
nocence in the particular case. It is especially applicable where there 
is a charge of complicity in a schéma to defrand pursued as a vocation. 
Such a scheme is naturally conceived in secrecy, and the part of the 
défendant may be the performance of some act which furthers the ac- 
complishment of the unlawful design, but which, when isolated from 
that which preceded and followed, may bear the aspect of innocence. 
Yet proof of a récurrence of similar acts in other cases where like 
frauds were perpetrated may be persuasive proof of a guilty purpose 
and so disclose the true character of the whole. The rule applies as 
well to corporations as to individuals, and therefore the acts and con- 
duct of a corporation in collatéral instances that may be shown in évi- 
dence must necessarily be the acts and conduct of its officers and agents 
in the course of the corporate business and of their employment. 
A corporation can speak and act in no other way. 

In the application of the rule there is no distinction between those 
acts that were committed before and those that were committed after 
the one involved in the case on trial. The latter may be as significant 
of the intent of the défendant in the particular case as the former, and 
that is the quality which justifies the admission of the évidence. It 
is sometimes said that the collatéral instances, évidence of which is ad- 
missible, are those that occurred at or about the time of the one in ques- 
tion, yet in practice the proximity in point of time is largely left to 
the discrétion of the trial court. The same is true of the degree of 
similarity. There are cases in which such évidence was held ad- 
missible, though it related to acts preceding the one in question by 
several years. As was observed by the Circuit Court of Appeals of 
the Sixth Circuit in Mudsill Min. Co. v. Watrous, 9 C. C, A. 415, Gl 
Fed. 163 : 

"Remoteness in point of time may weal^en tbeir evitleiitia) value, but will uot 
justify exclusion." 

The doctrine announced is well illustrated in the following cases : 
In Wood V. United States, 16 Pet. 342, 10 L. Ed. 987, there was a 
question whether fraud had been practiced upon the customs revenue 
law by undervaluing importations. Evidence was received of other 
similar undervaluations, some of which occurred before and others 
after those directly involved. Concerning the gênerai rule, Mr. Justice 
Story, in delivering the opinion of the court, said : 

"The question was one of fraudulent intent or net : and upon questions of 
that sort, where the intent of the party is matter in issue, it bas always beeu 
deenied allowable, as well in criniinal as in civil cases, to introduoe évidence 
of other acts and doinss of tlie party, of a klndi-ed character, in order to illus- 
trate or establish his intent or motive lu the particular act directly In judg- 
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ment. Indeed, In no other way wonld it be practlcable, In many cases, to es- 
tablish such intent or motive, for the single act, taken by Itself, may not be 
décisive either way; but, when talien in connection with others of the like 
charaeter and nature, the Intent and motive may be demonstrated almost with 
a conclusive certainty." 

And of the spécifie objection to the évidence of the later occurrences 
he said: 

"Tlip other objection lias as little foundation ; for fraud In the flrst im- 
portation may be as fairly deducible froiii otlier subséquent fraudulent Importa- 
tions by the saïue party as fraud \sould be in the last importation from prior 
trauduleut iuiiiurtntloiis. In each case the quo aniino Is In question, and the 
presumptiou oi' fraudulent intention may equaUy arise and equally prevail.'" 

Btitler V. Watkins, 13 Wall. 450, 20 L. Ed. 629: Butler sued Wat- 
kins and an English company of wliich he was managing agent to 
recover damages for fraudtilently pretending in a séries of negotia- 
tions that the coinpany would conclude an arrangement for the manu- 
facture and sale of certain articles under a patent which Butler held; 
the real purpose, as alleged, being to keep him by protracted negotia- 
tions from bénéficiai use of his invention during the season. No con- 
tract was concluded between the parties, and Butler lost the season. 
The charge in the pétition was not upon contract, but for fraud in 
leading plaintiff to believe that a contract would be made. The de- 
fendants prevailed in the trial court. The jury were charged that if 
the corporation never gave any authority to Watkins to assent in its 
behalf and in its name to the proposai or to the draft of agreement 
submitted by Butler, and never sanctioned the same as a corporate 
act, the suit coidd not be maintained against it. The Suprême Court 
said, however, that, if it was meant by this that no suit upon the con- 
tract could be maintained, the instruction was correct; but it could 
not hâve been so understood by the jury, as no such question was be- 
fore them. The court observed: 

"It does not follow, because the corporation never autborlzed or sanctioned 
a contract, that they may not he responsible for such a fraud as waa alleged 
In the pétition." 

At the trial évidence offered by the plaintiflF of a similar deceit prac- 
ticed by Watkins and his company was rejected. This was held to be 
error. The Suprême Court said: 

"Deceit in effecting such a purpose lay at the basis of the action. But how 
can such a pur|)ose be shown when it has not been avowedî Actual fraud is 
always attendod by an intent to defraud, and the intent may be shown by any 
-évidence that has a tendency to persuade the mind of its existence. Ileiice, in 
actions for fraud, large latitude is always given to the admission of évidence. 
If a motive exist prompting to a particular line of conduct, aud it be shown 
that in pursuing that line a défendant has deceived and defrauded one per- 
son, it may Justiy be Inferred that similar conduct towards another, at about 
-the same time and in relation to a lilïe sut).iect, was actuated by the same 
spirit. If, therefore, It be true that in the spring or early summer of 18C8 the 
défendant had similar nogotiatlons with Wailey respecting his cotton tle, and 
■conducted towards him deceitfuUy in order to keep his tie out of the market 
that year, the fact tends to show that in thelr conduct toward the plaintiff 
tbere was the same animus, and that they had the same object in view. That 
the évidence offered was admissible for that purpose is abundantly proved by 
ithe authoritles." 
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. The gênerai ruie aiso found expression in Lincoln v. Claflin, 7 Wall. 
132, 19 Iv. Ed. 106, a case of fraudulently obtaining- plaintiff's proper- 
ty through combination and prearrangement upon false and fraudulent 
représentations ; in Castle v. BuUard, 23 How. 178, 16 L. Ed. 424, 
where commission merchants wcre charged witli fraudulently selling 
plaintifï's property entrusted to tliem to irresponsible parties ; and in 
Insurance Company v. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 
E. Ed. 997, where the quesdon was whether a life Insurance policy 
secured at the instance of an assignée was with intent on his part 
to cause the death of the assured. In ail of thèse cases proof of siniilar 
conduct at other times was admitted. In Moore v. United States, 150 
U. S. 57, 60, 14 Sup. Ct. 26, 37 E. Ed. 996, the court held that where 
the question relates to the tendency of certain testimony to throw light 
upon a particular fact, or to explain the conduct of a particular per- 
son, there is a certain discrétion on the part of the trial judge which a 
court of errors will not interfère with, unless it manifestly appear that 
the testimony has no legitimate bearing upon the question at issue and 
is calculated to préjudice the accused in the minds of the jurors. 

In Dow V. United States, 27 C. C. A. 140, 82 Fed. 904, officers of a 
national bank and a depositor were charged with willful misapplica- 
tion of fUnds with intent to injure and defraud the bank. Evidence 
of prior transactions was received. The court held that, where the 
issues involved the intent with which certain acts were donc, a trial 
court is justified in giving a reasonably wide latitude to the introduc- 
tion of évidence tending to show it. 

Bacon v. United States, 38 C. C. A. 37, 97 Fed. 35 : An ofïicer of a 
national bank was charged with making a false report of its condi- 
tion, with intent to injure and defraud the bank and to deceive any 
agent who might be appointed by the comptroller to examine its 
affairs. Other reports containing false statements made during the pre- 
ceding 18 months and testimony that his attention was directed to them 
4 months before the commission of the act charged was held by this 
court to be admissible on the question of defendant's fraudulent pur- 
pose. 

In Mudsill Min. Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163, there 
was a suit to rescind the sale of a silver mine on the ground of fraud. 
It was charged that samples of ore taken from the mine had bcen 
"salted" to induce complainant to purchase. Evidence was admitted to 
show that défendant had "salted" samples used in prior negotiations 
with other persons for the sale of the same mine. One of thèse in- 
stances occurred about three years before. 

Penn. Mut. Life Ins. Co. v. Trust Co., 19 C. C. A. 286, 72 Fed. 
413, 38 L. R. A. 33 : Upon the question of intent with which an untrue 
answer in an application for Insurance was made, it was held that évi- 
dence of similar answers in other applications made within three 
months thereafter was compétent. The court said : 

"But it is suggested tliat the fact that tlie instaneos soiifîlit to be proven 
were subséquent to tlie instance in issue destroys tlioir relevaucy, because 
the fraudulent intent présent in tliem might bave beou formed aftcr an imio- 
cent mistalîe. This possibility, of course, alïects the probative force of thèse 
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subséquent instances to show fraud ; but we do not think It makes them inad- 
missible." 

In Spurr v. United States, 31 C. C. A. 202, 87 Fed. 701, the col- 
latéral transactions of which évidence was rcceived to show defend- 
ant's intent in certifying certain checks as a bank officer extendcd 
back more than six years. It was said ; 

"Tiie objection tliat tlie coliateral transactions were too reniote is not tcna- 
bie. It goos only to tlie ^Yei.^llt of tlie testiniony. Tiie jieriod o( tiiiiiî witliiii 
wiiich tiie niatter oiTcred to establisb tlie guilty jairpose niust hâve oecurred 
to pennit of their admission is largely diseretionary witb tlie court." 

Complaint is also made of the admission of the testimony of other 
witnesses than Mantev and Wris^ht upon the samc grounds. The dates 
of the occurrences which some of them relatcd as set forth in the 
brief of counsel do not correspond with the dates in the record; but, 
assuming' that he is correct, the contentions are disposed of by what has 
already been said. 

It is contended that the trial court erred in permittinq' to be read 
in évidence the cross-examination of Joseph C. Stewart, the président 
of défendant bank, as contained in a bill of exceptions in another 
case of the same character previously tried in a state court. It was ad- 
mitted that the document was the bill of exceptions. The part sought 
to be read was proved to be a true transcript of the original sténo- 
graphie notes of the cross-examination of Jose])h C. Stewart. This 
was .shown by a w^itness who was the officiai stenographer at the time 
and who was prepared to read from his notes. Dcfendant's counsel 
said he made no point that the reading should be from the notes, in- 
stead of from the transcript. The objection was to the cross-examina- 
tion as a whole. Joseph C. Stewart was at the time a défendant in 
the cases then on trial, though afterwards discharged by the court at 
the close of the évidence. We sce no error in this. 

The remaining assignments of error do not require spécial mention. 
Some are disposed of by the opinion in Stewart v. Wright (C. C. A.) 
147 Fed. ,331, and such of the othcrs as are set forth, identified. and 
discussed in accordance vi'ith the rules bave been examined and found 
untenable. 

Affirmed. 

SANBORN. Circuit Judge (disscnting). The plaintifTs in thèse 
cases, as did the plaintiiï in Stewart v. Wright (C. C. A.) 147 Fed. 
321, hâve recovcred judgments for moneys tb.cy lost in gambling trans- 
actions which involved tlieir own moral turpitude, which were violative 
of the gênerai laws of public policy of the nation and state, and in 
which they knowingly engagcd for the purpose of defrauding others. 
For the reasons stated in my dissenting opinion in that case, I am un- 
able to concur in the affirmance of thèse judgments. I think they 
should be reversed. 
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CLEAGE Y. LAIDLEY et al. 

(Circuit Court of Appeals, Eightli Circuit. Xovember 8, 190C.) 

No. 2,41.3. 

1. BASKRUPTOy— INVOLUNTABY EANKBUPT— NaTURAL PER.SON XoT EnGAGED IN 

MASUFACTl-IRlXa OR TRADING MaY BE. 

A natural person may be adjudged an iiivoliiiitary baukrupt, altiiongli 
lie is not "engaged princi])ally in manufacturing, trading, printiug, pub'' 
lishing or mercantile piirsuit.«." ïhe quoted clause qualifies "any corpo- 
ration" ouly. U. S. Conip. St. 1901, p. 342;!, § 4b. SU Stat. 547. c. 541, § 4b, 

[Ed. Note- Eor cases in point, see Cent. Dig. vol. (i, lîanlcrujjtcy. § 40. 

What persons are subject to bankruptey law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. GaMINO— WaGEKS— COKTBACTS FOB FUTURE DeLIS'EBY VaLID— INTENTION OF 

Parties to Settle Between I'hemselves on Différences Makes Wa- 
gers and void. 

Contracta for the purcbase and sale for future delivery of grain or otlier 
Personal property are lavs-ful and valid. But the intention of tbe parties 
to sucli a contract to discharge tlieir obligations under it by the i)aynient 
by one of the parties to the otlier of the diffei-ence belween the contract 
priée and the niarket price of the commodity sold, and never to make or 
accept any delivery, renders the agreenient a wager and makes it void. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Gaming, |§ 22, 25.] 

3. Same— Intention to Sell Contbact Befoee Time of Pebfokmance Does 

Not Avoid. 

A sale of a contract for future delivery, or of rights under it, before the 
tiine of delivery, is not uiilawful. An intention by the parties to such a 
contract to sell it, or to sell their rights under it before the day of deliv- 
ery, go that they will not deliver or receive any of the contraeted com- 
modity does not make the contract a wager nor avoid it. Ponder v. Jé- 
rôme Hill Cotton Co., 40 C. C. A. 410, 420, 100 Fed. ;iT3, 377. 

[Ed. Note. — For cases in point, see Cent. l>ig. vol. 24, Gaming. § 22.] 

4. Same— Intention to Settle by Set-Off and Ki.xoing Off Does Not Make 

Contbact Wager nob Avoid It. 

The settlemeut of the obligations of such contracta by set-ofC and by 
ringing off and by paying the diiïerences according to the rules and prae- 
tice of the Board of Trade of Clilcago is not unlawful. The intention of 
the ))arties to such oontracts to discharge tlieir obligations under tbem as 
far as possible by set-off and by ringing off in tins wny. and to receive or 
to deliver only that portion of the contraeted commodities for wliich they 
may l)e unable to settle in tliat way, is not illégal, and does not render 
the contracts or transactions wagers or void. Board of Trade v. Christie 
Grain & Stock Co., 25 Sup. Ct. 0.S7, 19S U. S. 2.%, 248, 249. 49 L. Ed. lft'31. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24. Gaming. § 22,] 

5. Evidence— Pboof of Wrong to Avoid Contracts Must Be Clear— BVcts 

—Conclusion. 

The légal presnmption is that parties to «nitracts valid on their faces 
inten<l in good faitli to (lerforui them. One who would avoid liis con- 
tracts and escape their obligations by bis own wrong sliould e.stablish it 
by clear proof. A speculator dealt in about 14,000,000 bushels of gi'ain. 
and less than 2 per c*ent. of it was delivered. Ile made contracts valid 
on tlieir faces for the inirchaseof grain for future delivery througli brokers 
who were niembers, respectively, of tlie Board of Trade of Chicago or of 
the Merehants' Exchange of St. I^ouis aud becaine indebted to them 
for balances of account. Ile testifled that lie did not intend to deliver 
or to receive any grain under bis contracts iinless foreed to do so in order 
to prevent his contracts froni heing closed out under tlie rules of the 
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board or tlie exchange. Held, this évidence did not establish an illégal 
intention, because it did not disclose a purpose to settle the obligations 
of his contracts by paying to, or receivlng from, the other parties tliereto 
the différences between the contract priées and the marlîet priées at the 
times of delivery, but it was consonaiit with an intention to settle tbe 
obligations of bis contracts as far as possible by set-offi and by rlnging ofC 
and by the payment of différences in accordanee with the rules of tbe 
board and to deliver and receive tbat portion of tbe contracted grain for 
vvhich he could not thus settle, and this was not an unlawful intention, 
and did not render the transactions wagers or void. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 20, Evidence, § 84.] 

6. Insolvency — Evidence— SoFFiciENCY. 

l'roof tbat one bad property of the value of only about !?.50 and that he 
owed more tban .SîS.j.OOO in July, and tbat be paid no part of this indebt- 
edness during the succeeding four months. is sufficient évidence tbat be 
was insolvent in the foUowing October and December. A condition of in- 
solvency is presumed to continue as long as such conditions usually con- 
tinue under similar circumstances. 

(Sjllabus by the Court.) 

Appeal from the District Court of the United States for the Eastern 
District of Missouri. 

Chester H. Krum, for appellant. 

Richard A. Jones (Nathan Frank and David W. \'oyles, on the 
trief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

SANBORN, Circuit Judge. T. A. Cleage, Jr., was adjudged a 
bankrupt upon the pétitions of W. II. Laidiey, Thomas E. Price, and 
the W. C. Lamping Grain Company, upon the ground that, while 
insolvent and vvithin four months before tlie fîHng of the pétition 
against him, he paid to the C. H. Albers Commission Company, one 
of his creditors, $3,000, and thereby preferred it. This adjudication 
is assailed because, as counsel for the défendant insists, he was a 
speculator in grain, and was not engaged in trading or in mercantile 
pursuits, because he was not indebted to any of thèse alleged creditors 
for the reason that their claims are fotmded upon transactions with 
him in the purchase and sale of grain wherein he never intended to 
deliver or to receive the articles which he bought or sold, but meant to 
settle his contracts by the payment or the receipt of the différences 
between the contract priées and the market priées at the times of the 
performance of the contracts, and because he was not insolvent when 
he made the payments to the Albers Commission Company. The 
bankruptcy law of 1898 reads : 

"Any natural person. except a wage-earner or a person engaged chiefly 
in farniing or the tillage of the soil, any unnicorporated conipany, and any 
corporation engaged principally in mnnufacturing, trading, printing, publisb- 
ing, or mercantile pursuits, owing debts to the amount of eue thousand dollar.s 
or over. may be adjudged an involuiitary bankrupt upon default or an imiiar- 
tial trial, and shall be sub.iect to the provisions and entitled to tbe beneflts 
of this act. rrivate bankers, but not national bauks or banks iucorporated 
under state or territorial laws, may be art.iudgod involuntary bankrupts." 30 
.Stat. c. 54i, § 4b, p. .547, 3 TI. S. Comp. St. 1001, p. 3423, § 4b. 
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The danse "engagée! principally in manufacturing, trading, print- 
ing, publishing, or mercantile pursuits" is limited in its qualifying 
effect to tlie words "any corporation." Any unincorporated conipany 
nxay be adjiidged an involuntary bankrupt, altlioiigli it is not en- 
gaged in manufacturing or trading, and is engaged chiefly in farm- 
ing or in the tillage of the soil, and any natural person wlio is not a 
wage-earner or engaged chiefly in farming or the tillage of the soil 
raay be adjudged an involuntary bankrupt, although he is not "en- 
gaged principally in manufacturing, trading, printing, publishing, or 
mercantile pursuits." Cleage was not a wage-earner or a person en- 
gaged chiefly in farming or the tillage of the soil, and he was there- 
fore liablc to an adjudication as an involuntary bankrupt wdiethcr or 
not he was principally engaged in manufacturing, trading, or any 
othcr pursuit. In re Seaboard Fire-Underwritei-s (D. C.) 137 Fed. 
987, 988; In re Taylor, 42 C. C. A. 1, 3, 102 Fed. 728, 730; In re 
Lake Jackson Sugar Co. (D. C.) 1.2!) Fed. CIO, G42; L,ovelands' Law 
& Proceedings in Bankruptcy, p. 118. 

The creditors whose claims are challenged were brokers who bought 
and sold grain for future delivery for the défendant, Cleage, either on 
the Board of Trade of Chicago or upon the Merchants' Exchange of 
St. Louis, and their claims are for amounts which they paid for the 
défendant in excess of the amounts which they received for him in the 
settlement or performance of contracts which the}' made or assumed 
on his behalf, and also for expenses, commissions, and interest. There 
is no doubt that the défendant owcs thèse balances unless the trans- 
actions from which they sprang were illégal and Cleage"s contracts 
were void for the reason that he did not intend to receive the grain he 
purchased nor to deliver the grain he sold, but to settle his obligations 
by the payment of différences. 

Bcfore entering upon the discussion of this question undcr die évi- 
dence, we lay aside certain purchases and sales of puts and calls, 
privilèges, or options to deliver or to take grain at specified prices 
which appear in some of the accounts, because the master and the 
court below elimînated thèse from the claims allowed and held that 
such purchases and sales were wagers. The claims of the petitioners 
and of the Albers Conimission Conipany which were sustained are 
for balances of moneys expended by the brokers above the amounts 
they received in the settlement or performance of contracts for the 
purchase and sale of grain for future delivery, which the brokers 
had made for the défendant by his direction upon the Board of Trade 
or the Merchants' Exchange. Thèse contracts were not options, but 
by tlieir terms complète agreements of both parties, of the one to buy 
and to take, and of the other to sell and to deliver, the commodity. 
The only option contained in them was that the seller had the right 
to sélect the day in the future month in wdiich the delivery was to be 
made when that should be donc. The transactions of the défendant 
with thèse four brokers were, in ail respects material to the question 
to be deterniined, of the sanie charactcr. Each of the brokers was a 
meniber either of the Chicago Board of Trade or of the Merchants' 
Exchange of St. Louis, and was governed by its rules which were 
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known to the défendant. Cleage deposited with the broker a sum of 
money ternied a "margin" to secure the latter against any loss that 
might be occasioned by the fluctuations of the market price of the 
commodities in which tïie défendant dealt. Cleage dirccted the broker 
to buy or to sell grain to be dehvered in some future nionth. The 
broker purchased of, or sokl to, another broker as directed by Cleage 
upon the board or the exchange in accordance with its rules, which for- 
bade dealing in différences on the fluctuations of the market without a 
bona fide purchase and sale of the article for an actual delivery. The 
brokers who wcre parties to thèse purchases and sales made written 
contracts in their own names whereby they agreed that one would 
buy and receive and the other would sell and deliver in the future 
month specified the grain which the défendant ordered bis broker to 
buy or to sell. Thèse contracts were in writing, were signed by the 
brokers, and bound them and the défendant, the undisclosed principal 
who ordered them, unless they were rendered void by the unlawful 
intent of the défendant. As soon as they were made and as often as 
any sale or substitution or settlement or modification of any of them 
was made, the défendant was notified and he ratified them. 

The rules of the lioard of Trade and of the St. I^ouis Exchange 
were such that, where one had bought and had also sold large 
quantities of grain upon the board or u])on the exchange to be de- 
livered in a certain future month, thèse purchases and sales might be set 
off against each other so that he would be required to pay the différence 
in the price of the grain thus set off and to deliver or receive only that 
portion of the grain which was not thus set off. This was accomplish- 
ed in two wavs, by the direct method and by ringing ofï. In Board of 
Trade v. Christie 'Grain & Stock Co., 198 Ù. S. 2.30, 247, 25 Sup. Ct. 
637, 49 L. Ed. 1031, Mr. Justice Holmes describes thèse methods in 
this way : 

"Tlie direct metliod eonsists siniply in settiiis off contrîiets to buy wlieat 
of a certain amount at a certain time asainst contracts to seil a lilco amount 
at tlie same time, and payinj? tlie différence of price in casli at tiie end of 
the business day. The riiis; settlement is reached by a coni])ai'ison of boolcs 
among tlio clerks of the niemliors buyiuK and selling in tlie jiit, and picking 
out a séries of transactions which bcgins and ends with dealings which ean 
be set off against each otlier by eliminating those between — as, if A. has sold 
to K. 5.000 bushels of >lay wheat, and 15. bas sold the same amount to- 
C, and C. to D. and I). to A. Substitutiug D. for B. by novation, A.'s sale 
can be set off against liis purchase, on simiily paying the différence in price." 

The only effect of the use of thèse methods is to avoid the useless 
expense and trouble of the physical delivery of the grain, and still 
to préserve the légal rights and remédies of the parties. If A. has sold 
to B. 5,000 bushels of grain at 75 cents per bushel to be delivered on 
a certain day, and B. has sold to A. the same quantity at 74 cents 
per bushel to be delivered on the same day, it is évident that the 
légal, financial, and actual restdt is the same whether A. delivers the 
grain to B., B. pays 75 cents per bushel for it to A. and delivers it back 
to A., who pays to B. 74 cents per bushel for it, or they set ofï the 
two contracts and B. pays to A. the différence in price or 1 cent per 
bushel. In either event, the grain ultimately remains in A.'s posses- 
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sion, and he gets one cent per bushel from B. and no morè. The set- 
ting off of the contracts has ail the effects of a delivery of the grain. 
The same thing is true of a ring settlement. This method is more 
complex, but, if it is followed carefully through, it will be found that 
the results are the same whether the contracts are ail specifkally 
performed by actual delivery of the grain according to the terms of 
each contract or they are settled by ringing them off. There is a 
slight différence in the rules of the Board of Trade of Chicago and of 
the Merchants' Exchange of St. Louis. The rules of the former pro- 
vide for settlenients by ringing off, while the rules of the latter pro- 
vide a method of accomplishing the same resuit in a slightly différent 
way. As the différence is immaterial the indirect method of settling 
will be termed "ringing off"" in this opinion. 

The défendant was operating through his brokers under thèse rules, 
and was trying to run a corner. He bought through his brokers dur- 
ing the years 1902 and 1903 immense quantities of grain for future 
delivery amounting to about 14,000,000 bushels, and he sold nearly 
as much as he bought, so that more than 98 per cent, of his contracts 
were settled by set-offs and by ringing off without any actual de- 
livery of grain. Ail the transactions which the défendant had with 
Laidley were disposed of in this way, and there remained a balance of 
$3,650 due from him to Laidley on account of the payments the latter 
had made of différences upon contracts thus set off, commissions, ex- 
penses, etc., for which he gave to Laidley his promissory note. 
Through the Lamping Grain Company he bought about 3,000,000 
bushels of grain for future delivery. Most of this grain was sold or 
other grain was sold to offset it, but 50,000 bushels of wheat were de- 
livered to the Lamping Company under the defendant's contracts in 
July, 1903, for which that company was compelled to pay the con- 
tract price, and in July, 1903, there was due to it on account of thèse 
transactions $3,923.97. He was also indebted in July, 1903, to the 
petitioner, Thomas E. Price, in the sum of $18,235.85 on account of 
similar transactions. In October, 1903, he owed C. H. Albers Com- 
mission Company upon a like account a debt of several thousand dol- 
lars, and he paid thereon $2,000 in October and $1,000 in December. 

Under the rules of the board and of the exchange, when one fails 
upon the delivery day to take and pay for the grain which he has 
purchased under a contract which has not been settled by set-off or 
by ringing off, ail his trades are closed up and thrown upon the 
market. Cleage had no elevator or warehouse, and he testified that 
he did not intend to receive any of the grain he bought, but intended 
to settle on différences. On cross-examination he said : 

''I expeeted to liave to take sonie of this corn or wheat, as the case might 
1)0, bnt I would only take that amount that was forced on me in order to 
lieep iny trades from being thrown over, as I knew very well that if I failed 
to take oash wheat or coni that they delivei'ed to me that my contracts would 
ail be clos«>d up and thrown on the market." 

Under the common law and under the statutes of Illinois a con- 
tract for the sale for future delivery of grain or other commodities, 
the parties to which intend that the goods shall not be delivered, and 
that the obligation of the contract shall be discharged by the payment 
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of one party to it to the other of the différence between the contract 
price and the market price of the goods at the date fixed for their 
delivery, is void, because the contract évidences a wager. Irwin v. 
Williar, 110 U. S. 499, 508, 4 Sup. Ct. 160, 28 L. Ed. 325 ; Embrev 
V. Jemison, 131 U. S. 336. 345, 9 Sup. Ct. 776, 33 L. Ed. 172 ; Bibb 
V. Allen, 149 U. S. 481. 492, 13 Sup. Ct. 950, 37 L. Ed. 819; Fonder 
V. Jérôme Hill Cotton Co., 40 C. C. A. 416, 419, 100 Fed. 373, 376 : 
Pixley V. Boynton, 79 111. 351. And under the statutes and deci.sions 
of the State of Missouri such a contract is void if either of the parties 
to it has such an intention. Rev. St. Mo. 1889, §§ 3837, 3838 ; Connor 
V. Black, 132 A'Io. 150, 33 S. W. 783; Edwards Brokerage Co. v. 
Stevenson, 160 Mo. 516, 527, 61 S- W. 617. In this state of the évi- 
dence and of the law the master found, and the court below alïîrmed 
his finding, that neither the brokers nor the défendant ever had such an 
intention in the transactions which are the subject of this litigation, 
and this finding is assigned as error. So far as it concerns the inten- 
tion of the brokers, it is supported by their testimony and by the fact 
that they received and paid for several thousand bushels of grain 
which were delivered to them upon contracts which they had made for 
the défendant upon his orders. But counsel insist that the testimony 
of the défendant, the immense quantifies of grain which he bought 
and sold, the small percentage of it actually delivered and the public 
policy of the nation to suppress wagers establish his illégal purpose, 
convey notice of it to his brokers, and avoid his obligations to pav them 
for the money which they advanced on his behalf and the commissions 
they sought to earn. Let us see. ?Ie testifîed that he did not in- 
tend to receive the grain which he bought, but that he intended to 
take and pay for that portion which was forced upon him for the 
reason that, if he did not do so, ail his contracts woukl be closed. 
What is the true signification of this testimony in the light of the 
rules of the board and of the exchange and of the practice of settle- 
ment by set-off and by ringing off , to which attention has been called ? 
It is that he intended to sell so many of his contracts of purchase and 
so much other grain that ail his contracts of purchase would be either 
sold or discharged by set-off or by ringing off, so that, when the times 
of delivery came, he would be under no obligation to receive. This 
was not an unlawful intention, and it did not avoid his obligations 
under the late décision of the Suprême Court. "Set-off" says Mr. 
Justice Holmes in Board of Trade v. Christie Grain & Stock Co.. 
198 U. S. 236, at page 248, 25 Sup. Ct. 637, at page 639 (49 L. Ed. 
1031), "has ail the effects of delivery. The ring settlement is simply 
a iTLore complex case of the same kind. Thèse settlements would 
be fréquent, as the number of persons buying and selling was coni- 
paratively small. The fact that contracts are satisfied in this way by 
set-off and the payment of différences detracts in no degree from the 
good faith of the parties, and, if the parties know when they make 
such contracts that they are very likely to hâve a chance to satisfy 
them in that way and intend to make use of it, that fact is perfectly 
consistent with a serious business purpose and an intent that the con- 
tract shall mean what it says. There is no doubt, from the rules of 
the Board of Trade or the évidence, that the contracts made between 
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the members are intended and supposed to be binding in manner and 
form as they are made. There is no doubt that a large part of those 
contracts is made for serions business purposes. 'Hedging,' for in- 
stance, as it is called, is a means by which collectors and exporters 
of grain or other products, and manufacturers who make contracts in 
advance for the sale of their goods, secure themselves against fluctua- 
tions of the market by counter contracts for the purchase or sale, as 
the case may be, of an equal cjuantity of the product, or of the niaterial 
of manufacture. It ïs none the less a serions business contract for a 
legitimate and useful purpose that it may be offset before the time of 
delivery in case delivery sliould not be needed or desired." 

In other words, contracts for future delivery made with the in- 
tention of settling them by paying to the other parties to the con- 
tracts the différence between the contract priées and the market 
priées at the times of delivery are wagers and are void. But con- 
tracts for future delivery made with the intention of settling thera 
by set-off or by ringing off and by the payment of différences in 
accordance with the rules and practice of the l'oard of Trade are 
valid and enforceable agreements under this décision. 

Nor does the fact that the défendant dealt in 14,000,000 bushels of 
grain, and that the contracts for more than 98 per cent, of this prop- 
erty were settledby set-ofl" or by ringing off and by the payment of 
différences, demonstrate an illégal intention. Since the intention to 
settle in this way is not unlawful, the fact that contracts vi'ere so 
settled cannot évidence an illégal purpose. "In the view which we 
take," says the Suprême Court, "the proportion of the dealings in the 
pit which are settled in this way throws no light on the question of the 
proportion of serions dealings for legitimate business purposes to those 
which fairly can be classed as wagers or pretended contracts. No 
more does the fact that the contracts thus disjjosed of call for many 
times the total receipts of grain in Chicago. The fact that they can be 
and are set off sufficiently explains the possibility, which is no more 
wonderful than the enormous disproportion between the currency of 
the country and contracts for the payment of money, many of which 
in like manner are set off in clearing houses without any one dream- 
ing that they are not paid, and for the rest of which the same money 
suiffces in succession; the less being needed the more rapid the circula- 
tion is." Board of Trade v. Christie Grain & Stock Co., IdH U. S. 
2?,6, 250, 25 Sup. Ct. (137, 49 L. Ed. 1031. 

It is the public policy of the United States to suppress wagers, 
but it is also its policy to enforce the obligations of valid contracts, 
and one who would avoid his agreements and escape his obligations 
by his own wrong sliould be required to establish it by clear and con- 
vincing proof. Contracts for the future delivery of grain and otb.er 
Personal property are lawful and valid. The légal presumption is 
that the parties who make them intend to perform them, and the 
burden is on him who avers that the illégal intention of one or luore 
of thèse parties bas made them void to establish his allégation by 
plenary proof. Clews v. Jamieson, 182 U. S. 461, 489, 21 Sup. Ct. 
-Si 5, 15 L. Ed. 1183; Pixley v. Boynton, 79 111. 351. An intention by 
one or both of the parties to sell such an agreemcnt, or their rights 
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under it, before the time of delivery, does not avoid it. Parties hâve 
the same right to buy contracts for the future delivery of personal 
property with the intention of selling them that they hâve to buy the 
propertv with such an intention. Fonder v. Jérôme Hill Cotton Ce, 
40 C. C. A. '116, 420, 100 Fed. 373, 377. An intention to discharge 
a contract for the future dehvery of personal property by set-off or by 
ringing off under the rules and practice of the Board of Trade and by 
the payment of différences is not illégal, and does not render the 
agreement void. The contracts which form the foundation of the 
claims of the brokers which are hère in question were made and 
ratified by the défendant. Thev were légal contracts per se. There 
was no évidence that either the défendant or the brokers intended 
to settle them without the delivery of any grain by the payment to, 
or reccipt from the other parties to the agreements of the différence 
between the contract priées and the market prices at the times of 
performance. The intention not to receive grain unless forced to do 
30 to protect bis contracts to wliich the défendant testified is consonant 
with the lawful intention to sell like quantities of grain and to settle 
his obligations as far as possible by set-offs and by the use of rings, 
so that he would be obligated to receive but little or none of the com- 
modities. From the lawful contracts the légal presumption arose that 
the parties thereto intended in good faith to perform them. It was 
the opinion of the master and of the court below that this presumption 
was not overcome by the évidence. Their ojrinion raises a strong pre- 
sumption in support of this conclusion. Wiiere the court below and 
its master bave considered a question and made a flnding on conflict- 
ing évidence, their conclusion is presumptively correct, and it ought 
not to be disturbed unless an obvious, error lias intervened in the ap- 
plication of the law or some serions mistake has been made in the con- 
sidération of the facts. Tilghman v. Proctor, 125 U. S. 13G, 8 Sup. 
Ct. 894, 31 L. Ed. 664; Kimberlv v. Arms, 129 U. S. 512, 9 Sup. 
Ct. 355, 32 L. Ed. 764; Stearns-Roger Mfg. Co. v. Brown, 52 C. C. 
A, 559, 5G3, 114 Fed. 939, 943 ; Dodge v. Norlin, 60 C. C. A. 425, 433, 
133 Fed. 363, 371. A careful review of the évidence in this case and 
a thoughtful considération of the law applicable to it has failed to con- 
vince that there was any mistake in the finding of the master and 
of the court below that neither the défendant nor the brokers had any 
illégal intent in the making or in the performing of the contracts 
upon which the claims of thèse brokers rest. Our conclusion is that 
they constitute just obligations of the défendant, and that the pay- 
ment of the $3,000 to the Albers Commission Company wrought 
a' voidable préférence, and was an act of bankruptcy. 

In reaching this conclusion the claim of counsel for the défendant 
that there was no compétent évidence of insolvency has not been 
overlooked. It is true that there was no évidence of the amount of the 
assets of the défendant at the times when the payments were made 
to the Albers Commission Company in October and November, 1903. 
But it is also true that the défendant admitted in July of that year that 
he was "broke," and that he had no property exccpt the furniture in his 
offices, which was not worth more than $50. There was uncontradict- 
ed évidence that he owed the petitioners more than $25,000, and that 
140 F.— 23 
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he had never paid any part of thèse debts. It may te that a state of 
insolvency once proved is not presumed to continue forever, but it is 
presumed to continue as long as such a state of affairs usually con- 
tinues under similar circumstances. A man who has property of the 
value of only $50 and who owes over $35,000 in July, which he does 
not pay, does not usually accumulate assets worth more than $25,000 
by the next December, and there was no mistake in the finding of the 
court that the defendant's poverty in July had not turned into wealth 
in December. 

The findings of the master and of the court are sustained by the 
évidence, the facts warrant the adjudication, and the decree below 
is affîrmed. 
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(Circuit Court of Appeals, Elghth Circuit. Xovember 23, 1908.) 

No. 2,225. 

1. ApPEiL AND Bbeob— Recjuestkd Judqment or NowsuiT Not Rkviewable. 

No wrlt of error wiU lie at the suit of a plaintiff to revlew a Judgment 
of nonsult or dismlssal rendered in a national court at hls request or wltb 
his consent. Such a judgment, however, rendered on the motion of the 
défendant and agalnst the objection and the protest of the plalntift is re- 
Tiewable at the latter's Instance. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 2, Appeal and Error, 
U 717-723, 883.] 

2. Same— Calling ah Invitbd NoNstrnr "Ihvoiuntaky" ib Futile— FAcra— 

Conclusion. 

At the close of a trial the défendant moved the court to Instruct the 
Jury to return a verdict in its favor, and Its motion vr&a granted. But be- 
fore the Instruction was glven the plaintiff asked, and was granted, leave 
by the court to take an Involuntary nonsult, and a Judgment was rendered 
accordlngly. Held, the nonsult was entered with the consent and at the 
request of the plaintiff, and no wrlt of error could be maintained at hls 
suit to revlew It Descrlblng It by a false epithet did not change its char- 
acter. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2, Appeal and Error, 
f 883.] 

8. Courts— Appeal and Eebob— Aot of Conformitt (Rev. St. S 914) Inap- 
plicable TO APPELLATE COUBTS and PROCEKDtNGS FOB REVIEW. 

The act of conformlty (section 914, Rev. St [U. S. Comp. St 1901, p. 
684]) has no application to the practlce or proceedlngs of appellate courts 
or to matters relating to bllls of exceptions, motions for new trials, or any 
other means adopted to secure a revlew of the judgments or decrees of the 
Circuit or District Courts. Its effect Is limited to the practlce and pro- 
ceedlngs Jn the trial courts to secure thelr Judgments. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 914.] 

4. SaME— POWEB AND FBACTICB OF NATIONAL APPELLATE COUETS UNAPrECTED 
BT STATUTES OF STATES OB PBACTICB OF THEIB COUKTS. 

The power and practlce of the fédéral appellate courts are derlved ex- 
cluslvely from the Constitution, the acts of Congress, the common law, 
the ancient English statutes, and the rules and practlce of the courts of 
the United States, and they are neither controlied nor affected by the 
statutes of the States or the practlce of thelr courts. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 13, Courts, i 937,] 
(Syllabus by the Court) 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

I. N. Watson and D. V. Herider, for plaintiff in error. 
Edward E. Scarritt, William C. Scarritt, and EHiott H. Jones, for 
défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below is the plaintiff 
in error hère. He brought an action against the défendant to re- 
cover $5,000 damages for the négligent killing of George L. Gerew. 
The défendant denied its liability. There was a trial of the issues be- 
fore a jury. At the close of the évidence the défendant moved the 
court to instruct the jury that under the pleadings and évidence they 
must find a verdict for the défendant. The court granted the motion, 
and the plaintiff excepted. But before the jury were actually in- 
structed the plaintiff prayed leave of the court to take an involuntary 
nonsuit. The court granted him permission and a judgment was 
rendered accordingly. Subsequently the plaintiff moved the court to 
set aside this judgment of nonsuit and to grant a new trial of the ac- 
tion, and this motion was denied. He has sued out this writ of error 
to secure a reversai of this judgment of nonsuit on account of numer- 
ous alleged errors in the trial of the action, and especially because the 
court held that the évidence was insufficent to sustain his cause of 
action and that the défendant was entitled to a verdict thereon. 

But invited error is irrémédiable. If the court erred in the rendi- 
tion of the judgment of nonsuit, it erred at the plaintiff's request and 
to the préjudice of the défendant, and that error can form no ground 
for the reversai of the judgment at the suit of the plaintiff who pro- 
cured it. A judgment of nonsuit upon the motion or request of the 
défendant and against the objection or protest of the plaintiff is re- 
viewable by writ of error. Central Transp. Co. v. Pullman's Car Co., 
139 U. S. 24, 29, 39, 40, 11 Sup. Ct. 478, 35 L- Ed. 55 ; Meehan v. 
Valentine, 145 U. S. 611, 614, 618, 12 Sup. Ct. 972, 36 L. Ed. 835. 
But a judgment of nonsuit on the motion, at the request or with 
the consent of the plaintiff, is not reviewable by writ of error at his 
suit, because he is estopped from convicting the trial court of an 
error which he requested it to commit. U. S. v. Evans, 5 Cranch 
(U. S.) 280, 3 L. Ed. 101; Evans v. Phillips, 4 Wheat, (U. S.) 73, 
4 L. Ed. 616 ; Central Transp. Co. v. Pullman's Car Co., 139 U. S. 34, 
39, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Maxwell Land Grant Co. v. Daw- 
son, 151 U. S. 586, 606, 14 Sup. Ct. 458, 38 L. Ed. 379; Avendano 
v. Gay, 8 Wall. (U. S.) 376, 377, 19 L. Ed. 422; U. S. v. St. Louis, 
etc., Trans. Co., 184 U. S. 247, 349, 22 Sup. Ct. 350, 46 E. Ed. 520. 
In U. S. V. Evans, 5 Cranch (U. S.) 280, 3 E. Ed. 101, the trial court 
rejected certain évidence offered by the attorney of the United States. 
He took a bill of exceptions, became nonsuit, and moved the court to 
set aside the nonsuit and to grant a new trial. His motion was denied, 
and he sued out a writ of error to reverse the judgment. Chief Justice 
Marshall said that in such a case, where there has been a nonsuit, and 
a motion to reinstate overruled, the court could not interfère, and 
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the judgment was affirmed. In Evans v. Phillips, 4 Wlieat. (U. S.) 
73, 4 L,. Ed. 516, the plaintiff submitted to a nonsnit in the coiat be- 
low and the Suprême Court held that he could not secure a revicw of 
that judîjment because he had consented to it, and dismissed the writ. 
In Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 39, 38-40, 
11 Sup. Ct. 478, 35 E. Ed. 55, and Meehan v. Valentine, 145 U. S. 
611, 614, 618, 12 Sup. Ct. 972, 36 L. Ed. 835, the défendants moved 
for, and securcd, judgments of nonsuit against resisting plaintifïs, and 
the 'Suprême Court held that the latter might maintain writs of error 
to review them. But in rendering this décision that court was careful 
to distinguish thèse cases from those in which the plaintifïs them- 
selves consent to or procure the judgments, and it said : 

"It is true that a pUiintilï, wlio tsppeiirs by tlie record to liave voluutarily 
bec'onie noiisuit, ciuiuot sue out a wi'it of erro!'. TTiiitcil States v. Evans, 5 
Oi-auch (U. S.) 2S0, 3 L. Ed. 101; Evans v. l'iiillips, 4 Wheat. (U. S.) 73, 
4 L. Ed. 510; Cossar v. Reed, 17 Q. B. 540. P.nt iu the ease of a compulsory 
nousuit it is otherwise ; and a plaintiff, airainst whom a judguient of nonsuit 
has beon rendered witliout his consent and a.«aiust liis objection, is eutitled 
to relief by writ of erroi-." 130 U. S. .■«), 11 Sup. Ct. 478, 35 L. Ed. 55. 

In Koons v. Bryson, 16 C. C. A. 227, 69 Fed. 297, the Circuit 
Court of Appeals of the Fourth Circuit failed to note this radical 
distinction and to observe that the conformit}^ act (section 914, Rev. 
St. [U. S. Comp. St. 1901, p. 684]) has no application to methods of 
review or to procecdings in the fédéral appellate courts, and was 
thereby led to the conclusion that a plaintiff might maintain a writ 
of error to review a judgment of nonsuit which he had himself re- 
questcd — a conclusion which the décisions of the Suprême Court to 
which référence has been made and the reasons for the rule thereby 
established forbid us to follow. But the same court in later décisions 
in Huntt V. McNamee, 141 Fed. 293, 72 C. C. A. 441, and Parks v. 
Southern Ry. Co., 143 Fed. 276, reversed its former holding and 
recognized the rule adopted by the Suprême Court and the fact that 
the act of conformity has no application to the practice or procecd- 
ings of the fédéral appellate courts, ]n the former case Judge Goff, 
speaking for the court, said : 

"Where the record diselosed that the plaintiff had voluntarily become non- 
suited, a writ of error was refnsed hini. Evans v. Philliiis, 4 Wheat. (TJ. S.) 
73, 4 L. Ed. 510; Cossar v. Reed, 17 Q. P.. 540; Central Trausjjortation Co. 
V. Pullman's Car Co., ];i9 U. S. 24, 39, 11 Sup. Ct. 478, 35 U Ed. 55." 

In Parks v. Southern R}^ Co., 143 Fed. 276, a case which arose 
in North Carolina, where, in the state courts, a plaintif! may take 
a nonsuit at any time before verdict, the défendant at the close of 
the évidence had moved the court to instruct the jury to return a 
verdict in his favor, and the court had sustained the motion. Plain- 
tiff then moved for leave to take a nonsuit. The court denied his 
motion and instructed the jury to return a Verdict for the défend- 
ant. The Circuit Court of Appeals held that, when the motion to 
instruct the jury for the défendant was made, the plaintiff was put 
to his élection to then take his nonsuit or to submit the whole case 
upon the motion to instruct, that the motion for leave to take a 
nonsuit after the décision upon the motion to instruct came too late. 
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and that there was no error in the subséquent refusai of the court 
to g'rant the nonsuit. While a différent rule has been estabiished 
in this circuit in cases cominj:!;' from Missouri, in déférence to a statute 
of that State and in conforinity to the practice in its trial courts (Chi- 
cago, M. & St. I^. Ry. Co. V. Metalstaff, 41 C. C. A. GGi), 101 Fed. 
769), the opinion in the Parks Case contains a statenient of the duty 
of courts to respect the riglits of défendants, as well as plaintitts, to a 
lawsuit, to make an end of litigation and to prevent the abuse of the 
means of administering justice by the trial of experiments upon the 
courts with defective causes of action, which strongly appcals to our 
judgment and présents a persuasive argument in support of the rule 
under considération. Judge Pritchard said: 

"It is hislily important that tlie court in the exercise of its discrétion should 
not onl.y 8oe th;it eqmil und exact .iustice is done l)etween liti.!,'aiits, but it is 
equally important that needloss litisation should l3o speedily determined, and 
in tlio triai of cnses t!ie court should consider the riglits of the défendant as 
■vcll as thos^e of tln> niaintiff. and, where it a!)i)eai's that ail the évidence which 
It is possible to obtain has been offered and the case has been submitted to 
rlic- jurj' or to the court, it is the duty of tlie court, if in its opinion tlie évi- 
dence is not sufflcieut to .iustify a vei-dict in favor of the plaintiff, to direct 
the ,iury to returu a verdict in favor of tlie défendant. The courts are not 
organized for the purj)oso of perinitthijr the ]ilaintitf in an action to experi- 
ment with a certain state of facts for the jinriiose of ascertalniiig the opinion 
of the court as to tlie law ap])lical)le to the saine and tlien permit him to 
withdraw from the scciic of confiict and stjite a new cause of action and «lend 
his licks in another direction. Ruch iiolicy, if adopted, would be productive 
of much mischief, and should not be tolerated." 

The différence bctween a judgment upon an instructed verdict and 
a judgment of nonsuit is that the former prevents, while the latter 
permits, the maintenance of another action for the same cause. When 
the évidence was closed in the suit before us, each party had estabiish- 
ed rights in the trial of this action. The plaiiitiiï had the right to 
elect whcther he woukl take a nonsuit (section C39, Rev. St. Mo. 
1899; Chicago, M. & St. P. Ry. Co. v. Metalstafï, 41 C. C. A. 669, 
101 Fed. 769), or would submit the whole cause upon the motion to 
instruct and endeavor to secure a verdict in his favor. The défendant 
had a right to elect whether it would endeavor to obtain a nonsuit 
or a verdict on the merits in its favor. It chose the latter alternative 
and moved the court for a directed verdict. This motion the plain- 
tiff opposed and submitted the cause to the court for décision. The 
court graiited the motion, and the jjlaintiff excepted. He then had the 
right to elect whether he would take a nonsuit and bring another ac- 
tion on the same cause, or would take a verdict against liimself and 
secure a review of the rulings of the court by a writ of error. He 
chose the former remedy. He moved the court for leave to take an 
involuntary nonsuit. The parties then stood in this situation: The 
défendant asked and pressed for an instructed verdict and thereby 
necessarily objected to the nonsuit which gave the plaintiiï an op- 
portunity to bring another action. The plaintiff prayed for the non- 
suit and thereby necessarily objected to the instructed verdict and to a 
judgment which would prevent his maintenance of another action. 
The court granted the request of the plaintiff and denied that of the 
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défendant. Plaintiff thereby secured his right to maintain his action 
for the same cause, and the défendant lost the judgment in its favor 
and the entire benefit of a trial in which it had succeeded. The non- 
suit was obtained by the act and request of the plaintiff against the 
motion and objection of the défendant, and it may not be successfully 
challenged by a writ of error procured by the former. 

It is said that this was an involuntary nonsuit because the plaintiff 
was forced to take it by the décision of the trial court that he had 
proved no cause of action, and that the Suprême Court of Missouri 
bas often so decided and has reviewed cases from the inferior courts 
of that state upon writs of error to such judgments. Williams v. 
Finies, 156 Mo. 597, 57 S. W. 732 ; Ready v. Smith, 141 Mo. 305. 
42 S. W. 737 ; English v. Mullanphv, 1 Mo. 780 ; Collins v. Bowmer, 
2 Mo. 195; Bâtes County v. Smith,'65 Mo. 464; Schulter's Adm'r v. 
Bockwinkle's Adm'r, 19 Mo. 647 ; Dumey v. Schoeffler, 20 Mo. 323 ; 
Greene Co. v. Gray, 146 Mo. 568, 48 S. W. 447. The answer is (1) 
that whether the nonsuit was voluntary or involuntary in the concep- 
tion of the Suprême Court of Missouri, and whether or not it would 
hâve been reviewable by that court, if it had been granted by an in- 
ferior court of that state, an indispensable condition of its review at the 
instance of a plaintiff in error in a national court is that it was granted 
"without his consent and against his objection," and this judgment 
lacks this condition, for the nonsuit was granted at his request and by 
his active procurement; (2) that the plaintiff was not forced by the 
décision of the court below that he had failed to prove his case to 
take a nonsuit, but he had the option to take the verdict and judgment 
against him and to review it, and if it was erroneous to reverse it 
by writ of error, or to take the dismissal of the action and try again; 
and (3) that his choice of the latter alternative cannot be made in- 
voluntary by placing that deceptive adjective before it in the face of 
the record that he was free to proceed to verdict, judgment, and review, 
or to a judgment of nonsuit, and that of his own free will and against 
the motion and objection of his opponent he asked and secured the 
dismissal. The real character of this nonsuit cannot be reversed or 
concealed by applying to it a false epithet. 

The décisions of the Suprême Court of Missouri cited above, 
wherein it has reviewed by writs of error judgments of nonsuit of 
the character of that in hand, are urged upon our attention, and sec- 
tion 914 of the Revised Statutes of 1899, the act of conformity, which 
requires the forms and modes of proceeding in civil actions at law 
in the Circuit and District Courts to conform as near as may be 
to those in the courts of the state in which the actions arise, is invoked 
to induce us to follow the practice of that court. But the power and 
practice of the national appellate courts and the means of reviewing 
the judgments of the Circuit and District Courts therein are neither 
conditioned, affected, or controlled by the statutes of the states, the 
practice of their courts, or the act of conformity. Section 914 is 
limited by its express terms to the practice and proceedings in the 
Circuit and District Courts to procure their judgments. It has no 
application to the practice or proceedings of the fédéral appellate courts 
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or to any matters relating to bills of exceptions, motions for new trials, 
or any other means adoptée! to review the judgments of the Circuit 
or the District Courts. The power and practice of the fédéral appellate 
courts are derived exclusively from the Constitution, the acts of Con- 
gress, the commun law, the ancient English statutes, and the rules and 
practice of the courts of the United States, and they may not be ex- 
tended, diminished, controlled, or afïected by the statutes of the states 
or the practice of their courts. Chateaugay Iron Co., Petitioner, 1.38 
U. S. 544, 554, 9 Sup. Ct. 150, 33 L. Ed. 508; Hudson v. Parker, 
156 U. S. 277, 281, 15 Sup. Ct. 450. 39 h. Ed. 424; City of Manning 
V. German Ins. Co., 107 Fed. 53, 55, 57, 46 C. C. A. 144, 146, 148 ; 
Hooven, Owens & Rentsehler Co. v. John Featherstone's Sons, 49 
C. C. A. 229, 235, 111 Fed. 81, 87 ; Eouisville & N. Ry. Co. v. White, 
40 C. C. A. 352, 356, 100 Fed. 239, 243 ; West v. East Coast Cedar 
Ce, 51 C. C. A. 411, 415, 113 Fed. 737, 741 ; St. Clair v. U. S., 154 
U. S. 134, 153, 14 Sup. Ct. 1002, 38 L. Ed. 936 ; Boogher v. Ins. Co., 
103 U. S. 90, 95, 26 L. Ed. 310 ; Newcomb v. Wood, 97 U. S. 581, 
24 E. Ed. 1085 ; Fishburn v. Railway Co., 137 U. S. 60, 11 Sup. Ct. 
8, 34 L. Ed. 585 ; Kentucky Eife Ace. & Ins. Co. v. Hamilton, 63 Fed. 
93, 98, 11 C. C. A. 42, 47; Elder v. McCla.skey, 17 C. C. A. 259, 278, 
70 Fed. 529, 556. 

It bas been a fixed rule of practice of the appellate courts of the 
United States for almost 100 years that no writ of error will lie at 
the suit of a plaintiff to review a judgment of nonsuit which bas been 
rendered at his request or with his consent, and that no judgment 
will be reversed for an error which the plaintiff in the writ bas invited 
the court to commit, and the fact that the Suprême Court of Missouri 
calls such a nonsuit "involuntary" and reviews it présents no persuasive 
reason why one of the national appellate courts should départ from 
this salutary rule while there are many why it should abide by and en- 
force it. Courts are established and maintained to settle and terminate 
controversies between citizens and to enforce their rights, not to 
furnish debating societies for the trial of légal experiments. The chief 
reason of their being is to end, not to perpetuate, dùsputes. "Interest 
reipublicée ut sit finis litium." A practice which permits a plaintiff to 
experiment with the courts and to harass the défendant interminably at 
will runs counter to the basic purpose of légal tribunals and of ail 
civilized governments, and, instead of assisting to wisely administer 
justice, it inflicts and perpétuâtes wrong. Yet this is the practice 
which a grave review of such nonsuits as that in hand would establish. 
Under it a plaintiff could introduce his évidence and try the Circuit 
Court to see whether or not it would sustain his action. If it granted 
a motion to instruct a verdict against him, he could procure from the 
court an involuntary nonsuit, then sue out a writ of error and try the 
appellate court, and, if it would not sustain his action, he could pay the 
costs, bring another action for the same cause, and continue his actions 
and experiments interminably. The fédéral courts ought not to permit 
themselves to be made the subjects of such experiments. The only 
material interests involved in the review of such judgments are the 
costs of the actions, for the plaintiffs may try their causes again what- 
ever the décisions of the appellate courts, and the demands upon thèse 
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courts for the décision of real and important issues are too grave and 
pressing to permit tliem to dévote their time to litigation so frivolous. 

There is a more compelling reason why proceedings of tliis nature 
sliould not be sustained. The plaintiff is not tlie only party to a lawsuit 
who has rights. Tlie défendant bas sonie. and one of them is tbe rigbt, 
not only to a fair and impartial trial of the action against him, but to 
a final adjudication of the alleged cause which the plaintiff présents 
and to a termination of the litigation upon it. This right he can never 
enforce, this termination he can never secure under the practice hère 
proposed, for there is no limit to the number of actions on the same 
cause, or on the want of it, which the plaintiff may bring, review, and 
dismiss under it. 

The conclusion is that a writ of error will not lie in a national appel- 
late court at the suit of the plaintiff to review a judgment of nonsuit 
or dismissal which has been rendered at his request or with bis con- 
sent after the court has beld at the close of the trial that the défendant 
is entitled to a verdict. 

This case has been considered and determined upon the thcory 
that the évident intention of the plaintiff and of the court to render 
a judgment of nonsuit had been eiïected. But the form of the judg- 
ment is such that a claim may be made that it was a judgment on 
the merits. For this reason alone the judgment will be reversed, the 
défendant in error will recover its costs in 'bis court, and the case will 
be remanded to the Circuit Court, with directions to render a judg- 
ment that the action be dismissed without préjudice to the right of 
the plaintiff to maintain another for the sarne cause, and that the de- 
fendant recover its costs of the plaintiff, and it is so ordered. 



McDONALU et al. v. KANSAS CITY BOT/r & NTJT CO. 

(Circuit Court of Appeals, Eightli Circuit. A'ovcmber 12, 190C.) 

No. 2,324. 

Sales— CoNTBACT for Successive Det.îvektes— ^^endor's BiiEAcn in First 
May Relieve Vendée from Liability fou SuiîSEQncsT. 

In an entire contract i'or successive (leJivories of goods sold, a vendor's 
breacli in the enrlier deliveries may rclieve tiie Yen(l(>e from liability for 
sul)sc(iuent deliveries, if prompt notice of refusai to perform is given by 
tlie latter. 

Same— Vexdee Has Option to Perform or Refuse Wiiicii is Lost bt 
Deeay. 

Urion discovery of tlie vendor's breaeh. tlie vendee has the option to 
pei'form, or to refuse to perform, tlio remaindcr of the contract. But 
silence, delay, or faihire to give notice of liis choice to refuse is a choice 
to perform, and it destroys the option. 

|Ed. Note. — For cases in point, sec Cent. Dig. vol. 43, Sale.^, §§ 318, 
310.] 
Same — Immédiate Notice oe Refusai, Indispensable to Vexdeb's Relkase 
FROM Liability to Subsequently Perform. 

Immédiate notice to the vendor, upon the discovery of liis dofaiilt in 
the eailier deliveries, that the vondee will not reçoive subseipient de- 
liveries, or will uot furthcr perform, is au indispensable condition oZ 
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the latter's release from liability for subséquent deliveries wliich comply 
with the coiitract. 

4. 35AirAOE--BEEACII OP COXTRACT — ÎIeA-SUEB. 

Tl)ose damages whieh are the luitural and proljable result of a breach 
of a contract, those whicji the parties may reasoiiably anticipate as the 
effect of the breaeli ir.idei- 11ie partieular eirciiuistaiiees of the case, whieh 
are kiiown to tlieiu when tho (X)ntract is jaade, and those only, inay be 
reeovered in actions upon contrncts. 

[Ed. Kote. — For cases in point, see Cent. l>ig. vol. 15, Damages, § 58.] 

5. Sales— Beeacii oe Contract — OnniNARr I'ule. 

The différence between the value of tlie goods furuislied and the vahie 
of the goods the vendor agreed to furuish constituces tlie nieasure of dam- 
ages the vendeo is entitled to reeover for a failure to furnisli articles of 
an agreed charactia'. in the absence of knowlodge of siiccial cireunistances 
which make otlirr damages natural and probable, because thèse are the 
only damages that wovdd natnrally flow from the breach of such a con- 
tract in' the usual course of events. 

|i:d. Note. — For cases in point, see Cent. Dig. vol. 4.3, Sales, §§ 1174- 
1201. 1 

6. Dam.^ges — BREACir of Coxtract — Knowledge' of Spécial CrKCUMSTAîîCES. 

l'roof of knowledge by the defaulting party at the time he makes the 
c'ïntract of syieci.al circumstnnces which niake danjages other than those 
ordinarily iraplied by the contract and natm-ally fiowing from it the nat- 
ural and probable effect of its brea<;d] vvill warrant tlie recovery thereof. 

7. Saîie — PRoxiirATE Axi) Remote Damages — Faots — (îonchjsion. 

A. maniifactm'er sold steel pipe-bands, which it knew at the time it 
made the contract were to be usod by the purchaser to bind together 
staves in woodeu jjijies for the puvpose of condiieting water to a city. 
There were latent dcfects in tlio binids made uiider tliis contract, which 
were not discoverable untll an attcnipt was made by the purcliaser to 
bend them around and to fasten tliem upon the pijies. 

HeUl. the loss of tbo exiievise of hn\iliiig the bands, which were détective, 
from the railroad station to which tbey were sent under the contract to 
the place of their use. a few miles distant, of loadiiig, unloading, dis- 
tributing, gathering, counting. iiainting, and of placing them upon and 
taking them off the pij)es wlien broken, was the natural and iirobable 
etïect of such defects, which a person of ordlnary prudence in the cir- 
cumstances of the nianufactui-cr w^mld bave anticipated, and the vendeo 
was entifled to reeover it as rbim-ages. 

But alleged damages, in addition to those abovo speci'ied on account of 
delay. loss of time. tror.lde, and extra work of supcrintendonce, were 
too remote and S|)e:adative for allo\Nance. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

John Q. Dier (John P. Brockwa}-, Charles J. Hughes, Jr., and 
Gerald Hughes, on the briet), for plaintiffs in error. 

Edwin Van Cise and Walter Littlcneld (Frank L. Grant, on the 
brief), for défendant in error. 

Before SANBORX and VAX DEVANTER, Circuit Judges, and 
PHILH^S, District Judge. 

SANBORN, Circuit Judge. The Kansas City Boit & Nut Com- 
pany, a corporation, brought an action against R. P. McDonald, who 
had agreed to purchase from it nine car loads of steel bands, rods, 
nuts, and shoes, and against John S. Worthington and Thomas Kecly, 



363 149 FEDERAL EEPOETEE.'' 

who had guarantied McDonald's performance of his contract, for the 
purchase price of the last four car loads of the goods which the ven- 
dor delivered, but which McDonald had refused to receive. Five car 
loads of the material had been received and paid for by him before 
thèse four car loads were shipped. The défendant answered the com- 
plaint for the pricê of thèse cars that the articles furnished failed to 
fulfill the terms of the contract, that the bands, which were made for 
the purpose of encircling and holding together vvooden pipes made 
of staves for the purpose of conducting water from a réservoir in the 
mountains to the city of Golden, had latent defects, which caused 
many of them to break and become worthless when they were bent 
around the pipes and secured in place, but which were not discoverablc 
by inspection, and that the défendant, McDonald sustained damages by 
his attempt to use the bands in the five car loads which he received 
in the sum of $3,687.29, for which he asked to recover upon a counter- 
claim. There was a verdict for the plaintiff, in which the jury al- 
lowed to the défendant a portion of this counterclaim, and at the hear- 
ing in this court counsel for the défendants below, the plaintiffs in 
error, conceded that the judgment should be affirmed unless there 
was error in the refusai of the Circuit Court to submit to the jury the 
first instruction which they requested, or in its rulings upon the meas- 
ure of damages which McDonald was entitled to recover on account 
of the failure of the plaintiff to comply with the contract. This was 
the requested instruction: 

"If the jury believe from the évidence iu this oase that the pipe-hands 
first shipped to défendants by plaintiff did not eomply with the terms of the 
wrltten contract between the parties hereto, and that the défendants were 
thereby damaged: that the défendants had a right to présume that the four 
car loads of pipe-bauds thereafter shipped to them were of the same kind 
as those previously shipped, and that they had a right to refuse to accept 
them." 

The facts disclosed by the évidence which were material to the 
détermination of the question of the legality of this instruction are 
thèse: The contract was made in April, 1903, and by its terms the 
goods were to be shipped between June Ist and September Ist in that 
year to the city of Golden, Colo., free on board the cars at Kansas City, 
Mo., where the plaintiff was to manufacture them. The contract did 
not require the plaintiff to bend the pipe-bands, and the first two car 
loads were delivered about the last of July, 1903, without bending 
them. Some of thèse pipe-bands broke in the process of securing 
them around the pipes, and McDonald immediately complained to 
the plaintiff that they were defective and that they broke. Thereupon 
the plaintiff bent the bands which it subsequently shipped, at its 
factory, and promised to replace free of cost those that had broken. 
In August, September, and October McDonald received and paid for 
three car loads of thèse bent bands. The bands in thèse car loads 
were much better than those in the first two loads, so much bet- 
ter that out of 7,655 half-inch bands which broke in the entire five 
car loads about 7,600, according to the testimony of McDonald, were 
in the two or three car loads first shipped, and only about 55 in the 
last two or three car loads he used. It was in this state of the case 
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that in tlie latter part of October and in November, 1903, the plaintiff 
shipped the four remaining car loads of pipe-bands and other ma- 
terials which its contract required it to furnish, and after they had ar- 
rived at Golden, and in December, 1903, McDonald, without any ex- 
amination or trial of thèse articles, refused to receive them because 
the pipe-bands he had obtained from the previous car loads were de- 
fective. The question is, had this purchaser the right to présume that 
the four car loads last Shipped were of the same character as those 
previously shipped, and to refuse to accept them because those first 
shipped did not comply with the terms of the agreemcnt? The ques- 
tion is divisible, and it involves thèse two issues : Had the purchaser 
the right to présume that the pipe-bands in the last four cars were 
of the same kind as those previously shipped, and the right to reject 
them on account of this presumption? And had the purchaser the 
right to reject them regardless of the presumption because those first 
shipped did not fulfill the stipulations of the agreement? Conced- 
ing, without deciding, that from the fact that 7,600 half-inch bands in 
the first three cars broke a presumption arose that bands subsequent- 
ly shipped would be of the same character and would fail to comply 
with the contract, that presumption was destroyed before the four 
car loads were sent by the fact that only about 55 of the bands of this 
kind in the two intermediate car loads broke; and if any presump- 
tion on this subject existed, it was the counter presumption that the 
pipe-bands in the four subséquent car loads would be of the same 
better quality as those last received by McDonald, which appear to 
hâve substantially complied with the contract. Hence, he had no right 
to reject those in the last four car loads on account of the alleged pre- 
sumption claimed in the requested instruction, and the first question 
must be answered in the négative. 

Counsel insist, however, that the purchaser had the right to re- 
fuse to take the articles in the last four car loads regardless of their 
presumptive character, because the goods furnished by the plaintiff 
in its first deliveries were not in accordance with the terms of the 
contract, and in support of this proposition they cite Norrington v. 
Wright, 115 U. S. 188, 205, 6 Sup. Ct. 12, 29 L. Ed. 366 ; King Philip 
Mills v. Slater, 12 R. I. 82, 34 Am. Rep. 603 ; Cleveland Rolling Mill 
V. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 30 h. Ed. 920; Pope v. 
Allis, 115 U. S. 363, 371, 372, 6 Sup. Ct. 69, 29 L. Ed. 393; Husted 
V. Craig, 36 N. Y. 221; Campbell Printing Press & Mfg. Ce. v. 
Marsh, 20 Colo. 22, 36 Pac. 799 ; Filley v. Pope, 115 U. S. 213, 219, 
220, 6 Sup. Ct. 19, 29 L. Ed. 372 ; National Surety Co. v. Long, 125 
Fed. 887, 60 C. C. A. 623, and other cases of like character. The dé- 
cisions in thèse cases hold that, where the vendor is required by an 
entire contract, as in the case at bar, to make successive deliveries 
of the articles sold, and the first deliveries fail to comply with the 
term5 of the agreement either in the quality or quantity of the goods 
or in the times or places of delivery, the vendee by prompt notice of 
his refusai to further perform upon the discovery of the failure may 
relieve himself from liability for subséquent deliveries. This, however, 
is not his only remedy. He has the option, upon the discovery of the 
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seller's default, to refuse to receive and pay for further deliveries, and 
thus to terrainate the contract, or to permit its performance to ]n"Ocecd, 
and to rely upon his damages for the vendor's breach. But he may 
not delay his exercise of this choice. Delav, vacillation, silence, or the 
absence of an immédiate notice that he wiil not further pcrform is an 
élection by the Vendée that the performance of the contract sliall pro- 
ceed, and that he will rely upon his claim against the vendor for dam- 
ages for the breach, and upon that claim alone, for his reniedy. Ile is 
met hère by the principle of estoppel, by the rule that he who by his 
acts or statements, or by his silence when he ought to speak out, in- 
tentionally or negligcntly induces another to so act that he will sustain 
injury by the former's déniai of his acts, statements, or silence or of 
their natural efïect, is estopped to repudiate tliem. If he remains silent 
after he discovers the fault of the vendor, and permits him to incur the 
trouble and expense of the subséquent préparation and dclivery of the 
contracted goods, he is thereby estopped from claiming a relcase frora 
his obligation to receive and to pay for them on account of the defccts 
in the earlier deliveries. Immédiate notice to the vendor, upon the dis- 
covery of his default in the earlier deliveries, that the vendce will not 
further perform the contract, is an indispensable condition of the lat- 
ter's release from his liability to accept and to pay for subséquent de- 
liveries vvhich complv with the terms of tlie agreemerit. Pullman Car 
Co. V. Metropolitan Rv. Co., 157 U. S. 94, 110, 111, 15 Sup. Ct. 503, 
39 h. Ed. ()3S; Clark' v. Wheeling Steel Works, 53 Fed. 491, 498, 3 
C. C. A. COO. G04; German Sav. Inst. v. De La Vcrgne Refrig. Mach. 
Ce, 70 Fed. 146, 154, 17 C. C. A. 34, 37. 

The chief failure of the plaintiff was in the character of the pipe- 
bands in the first two car loads of matcrials, which were dclivered 
about the last of July, 1903. McDonald discovered this default in 
August of that year, and immediately complained of it. The plain- 
tiff thereupon furnished three more car loails of better bands, which 
it bent at the factory, and promised to replace ail that had been brokcn 
free of charge. McDonald received, used, and paid for the three 
latter car loads. The plaintiff was a manufacturer. It was making 
and shipping thèse bands for the spécifie purpose of bindiuT th.e wooden 
pipe that was to be used to conduct water to Ihe city of Golden. The 
pipe-bands were not worth their contract priée in the opcn market 
for any other purpose. McDonald g'ave the manufacturer no notice 
that he would not accept and pay for the remaining four car loads 
which the vendor was required to make and deliver, and the plaintiff 
manufactured and shipped them in the belief that he would do so. 
It was not until after thèse four car loads had arrived at Golden, and 
not until December, 1903, that he firs*^ gave notice to the plaintiff" that 
he would not accept them because the bands previously shipped had been 
defective. The notice came too date. The vendee was estopped by his 
receipt of the three car loads after his knowledge of the vendor's de- 
fault, by his failure to notify it of his intention not to receive the re- 
mainder of the contracted articles, and by the fact that the plaintiff 
had made and shipped them in reliance upon the contract which re- 
quired it to do so, and upon the vendee's acts and silence, in the fuU 
belief that he would accept and pay for them, from relieving himself 
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from liability for them on account of any previous défaillis of the ven- 
dor. The second question must therefore be answered in the négative, 
and there is no ground upon which the requested instruction can be 
sustained. 

We turn to the question of the measure of McDonald's damages. 
He claimed : (1) The contract price of the broken bands; (2) the 
freight on them from Kansas City to Golden ; (3) the expense of load- 
ing, of hauling from the station at Golden to the place of use, and of 
unloading them ; (4) the expense of distributing, gathering, and count- 
ing them; (5) the expense of painting them and of putting them on 
and taking them oiï the pipes; and (6) bis loss by delay, trouble, and 
extra work of superintendence caused by the breaking of the bands. 
The Circuit Court allowed évidence of the first two items, and refused 
to allow any évidence of the others, to be considered by the jury. The 
rules of law by which the measure of damages in this case must be as- 
certained are no longer open to discussion. Those damages which are 
the natural and probable resuit of a breach of a contract, those which 
the parties may reasonably anticipate as the eftect of the breach under 
the particular circumstances of the case, which are known to them when 
the contract is made, and those only, mav be recovered in an action 
upon a contract. Rockèfeller v. Merritt. 22 C. C. A. 608, 617, 76 Fed. 
909, 918; Central Trust Co. v. Clark, 92 Fed. 293, 297, 31 C. C. A. 
354, 358. 

In the absence of proof aliunde of knowledge by the dcfaulting party 
at the time an rrdinafy contract of sale is made of spécial circumstances 
which make othcr damages the natural and probable effect of its breach, 
the différence between the value of the goods furnished and the value 
of the goods the vendor agreed to furnish constitutes the measure of 
the darhages which the vendee may recover for a failure to furnish 
articles of the agreed character, because this is the only damage im- 
plied by the contract, the only damage that would naturally flow from 
its breach in the usual course of events. Central Trust Co. v. Clark, 
34 C. C. A. 354, 358, 93 Fed. 293,, 297 ; Drug Co. v. Bvrd, 92 Fed. 
290, 34 C. C. A. 351 ; Railroad Co. v. Bucki, 16 C. C. A. 42, 46, 68 
Fed. 864, 868; Hadley v. Baxendale, 9 Exch. 311, 354, 356; Primrose 
V. Telegraph Co., 154 U. S. 1. 29, 14 Sup. Ct. 1098, 38 L. Ed. 883; 
The Ceres, 19 C. C. A. 243, 72 Fed. 936. 9 [?, ; Bovd v. Brown, 17 Pick. 
(Mass.) 453, 461 ; Ingledew v. Railroad, 7 Gray (Mass.) 86, 91; Rail- 
wav Co. V. Mudford (Ark.) 3 S. W. 814, 816; Kempner v. Cohn, 47 
Ark. 519, 527, 1 S. W. 869, 58 Am. Rep. 775. 

Proof of knowledge b}' the defaulting party at the time he makes the 
contract of spécial circumstances which make damages other than 
those implied by the contract and naturally flowing from it the natural 
and probable effect of its breach will warrant the recovcry thereof. 
Boutin V. Rudd, 27 C. C. A. 526, 82 Fed. 685 ; Central Trust Co. v. 
Clark, 92 Fed. 293, 298, 34 C. C. A. 354, 359 ; Accumulator Co. v. 
Dubuque St. Ry. Co., 12 C. C. A. 37, 42, 64 Fed. 70, 79. 

The boit Company admits in its answcr that at the time it made 
the contract with McDonald he claimed tliat he had entered into a 
contract with the city of Golden to construct for it a System of wa'er- 
works; that it knew that the material it was to furnish was to be 
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used in the manufacture of a pipe line of some kind at or for the city 
of Golden, in accordance with certain blue prints wliich were furnished 
to it; and that before it executed the agreement it had caused an 
investigation to be made of some proceedings of the city of Golden 
antécédent to the date of the contract of the city with McDonald, 
and had doubted the legality of any contract between him and the 
city. The defects of the broken bands which the plaintiiï furnished 
were latent, and were discoverable by the purchaser, in the ordinary 
course of events, by actual application to the wooden pipe only. À 
vendor who knew that thèse pipe-bands were to be used by the pur- 
chaser in the construction of wooden pipes would reasonably antici- 
pate that such latent defects which caused the bands to break when an 
attempt was made to bend them around and to fasten them upon the 
wooden pipes would entail upon the purchaser who bought them the 
useless expense of hauling them from the station at Golden to the place 
where they would be used upon the pipes; of loading and unloading 
them for the purpose of this transportation ; of distributing, gathering, 
and counting them ; of putting them^ on and taking them off the pipes, 
and perhaps of painting them, if painting was necessary and customary 
before such bands were applied to such a purpose. This expense was the 
natural and probable effect of thèse latent defects — an effect which a 
person of ordinary prudence and foresight, possessed of the knowledge 
of the plaintiff, might well anticipate, because he must know that in 
the ordinary and natural course of events the bands could not be ap- 
plied to the pipes, and their defects would not be discoverable until they 
had been loaded, hauled, unloaded, and put upon the pipes. The 
court should therefore hâve received the évidence in support of the 
third, fourth, and fifth items of damages specified above, which 
amounted, in the aggregate, according to the claim of McDonald, to 
$673.02. 

The sixth item of damages claimed is $1,500 for delay, loss of time, 
trouble, and extra work of superintendence occasioned by the breaking 
of the loands and the substitution of others in their place. In view of 
the fact that the time and labor, and hence the delay, of the men and 
of the teams in hauling, loading, unloading, putting on, and taking off 
the bands is specified and allowed in the preceding items, this claim is 
too remote and spéculative to sustain a recovery or to permit of an 
allowance. The damages hère claimed are not the natural and probable 
effect of the defects in the bands, and they could not hâve been reason- 
ably anticipated therefrom by a person of ordinary prudence in the 
circumstances of the vendor. There was no error in the rejection of 
the évidence which related to this item. 

The resuit is that the only error in the trial of the case was the 
rejection of the évidence in support of the third, fourth, and fifth 
items of damages. Since the entire amount claimed on account of 
thèse items is $673.02 and interest, and the défendant cannot possibly 
secure the allowance of more on account of them, but may upon a 
new trial obtain less than this amount, ail error to the préjudice 
of the défendants may be extracted from this case by the réduction 
of the judgment against them by the amount of $673.03 and interest. 
The judgment below will accordingly be reversed, and the case will 



WESTERN UNION TELEGRAPH CO. V. CASHMAN. 367 

be remanded to the Circuit Court, with instructions to grant a new 
trial unless within 40 days from the filing of this opinion the plaintiff 
remits from and satisfies the judgment below as of the date of its ren- 
dition to the extent of $673.02, and interest thereon at 6 per cent, 
per annum from October 27, 1903, to May 27, 1905, and files a 
transcript of its remittitur and satisfaction in this court, in which case 
the judgment will be affirmed, with costs against the défendant in error, 
and it is so ordered. 



WESTERN UNION TELEGRAPH CO. v. OASIIMAN. 

(Circuit Court of Appeuls, Fiftli Circuit. Deceinber 15, 1906.) 

No. 1,540. 

1. LiBEL— TELEGKAPH MESSAGES— COPIES. 

S. handed a libelous telegraph message directed to a newspaper pub- 
lished by plaintiff in Vicksburg to a boy who assisted defendant's agent 
in its office at Oxford, îliss., in the agent's absence. Tlie boy forwarded 
the message by telegraph to Memphls, Tenn., where it was received by 
Sound, and forwardêd by another agent to defendant's agent in Vicks- 
burg, where it was writteu eut, handed to a messenger boy, who took a 
letter press copy thereof, and inclosed the message in an envelope and 
delivered it to plaintiff. Held, that the message delivered to plaintiff was 
not the original libelous message delivered by S., but was a mère copy 
of a copy thereof, so that the only libel was the message actualiy written 
out by the telegraph company's agent at Vicksburg and delivered to 
plaintiff. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 32, Libel and glander, 
§107.] 

2. Telegeapiis— Libelous Messages. 

A telegraph company should not receive for transmission a message 
which is libelous on its face. 

3. Libel— Malice— Telegraph Messages. 

Where an alleged libelous message got into the way of transmission over 
défendant telegraph company's wires without any preliminary réception 
and authorization by défendant or its authorized agent, and thereafter 
was handled as a matter of routine business by agents acting in the reg- 
ular Une of business, who were bound to secrecy both by the statutes of 
the State and by rules of the company, and wlio had neither knowledge 
of the parties nor any particular knowledge of the contents of the message, 
or interest or improper motive, there was no sulBcient évidence of malice 
to sustain an action for libel against the telegraph company. 

4. Same— Publication. 

There is no publication of a libel when the words are only eommunicated 
to the person defamed. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 32, Libel and Slan- 
der, §§ 107, 108.] 

5. Same. 

Where a boy in the office of a telegraph company made a letter-press 
copy of a libelous tclegram, such aet did not constitute a publication of 
the libel without évidence that he read tlie libel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Libel and glander, 
§§ 107, 108.] 

6. Same— INSTEUOTIONS— Damages. 

Ann. Code Miss. 1892, § 1301, makes it a misdemeanor for a clerk, opera- 
tor, messenger or other employé of a telegraph company to use or suffier 
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to be used, or willfully divulge the contents of a telegrnph mess^age to any 
one but the person for vvhom it waa intended. IIeld,,ui au aetioa against 
a tèlegraph compaiiy for publishing a libelous telegram, tliat It was error 
for the court to refuse to charge that as there was no évidence that any 
one knew the contents of the message except four eni)iIoyés of the tele- 
grajih Company, who, under such section, coukl not disclose tbe contents 
without behig guilty of a misdenieanor, and as there was no évidence tliat 
any of svich employés ever liad disclosed t!ie c>ontents of the message, tlie 
jury should take tliat fact into <'onsideration in assessing damages, if any. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississipi)i. 

The défendant in error is tbe éditer and publisher of a newspnper ,n 
Vickshurg, Miss., called the "Vicksburg ICvening Post." On October .'il, 
1901, he publislied in said paper a spécial telegram from .Tac^kson, lliss., 
as follows : 

"Jackson, Miss., Oct. 31. — Word reaches hcre from Oxford that îliss Lucy 
Leeton, tbe woman who filed a seusational hreacb of promise suit against 
former United ■ States Senator W. V. Sullivan several months ago, will leave 
Washington in a few days to prosecute case, and that shé will be re))resented 
in the proceedings by one of tbe ablest attorneys in the National Capital. 

"Miss Leeton bas been spending the last several weeks iu tbe town of 
Oxford. Ex-Senator Sullivan's home, and an exciting .affair occarred \n 
the justices courtroom at that place Saturday, in which both of the par- 
ticipants in the breach of promise suit were parties. 

"A civil jjroceeding against Miss Ijeeton was heing tried, and, somewhat 
in contrast to. bis foi'mer attitude toward the woman, Ex-Senator Avas in 
the rôle of an attorney prosecuting the claini of a local drygoods flrm for 
debt. Miss Leeton was represented by Hon. C. L. Sivley. Tbe main point 
at issue was whether she was a nonrosident. and thorefore liable for attach- 
ment. Dnring the proceedings one of the witnesses ((uestioiied tlie chastity 
of Miss Lerton, provokiiig snnie sulpluirons languaw^ from lier lins, and tbe 
wituess drew a gun and threatened to kill her. Jliss Leeton atlompted to 
borrow a gun, evidently with the purpose of sliooting lier traducer, wlio 
had in tbe rneantime been takeii in charge by friends, and there was gre.it 
excitement in the courtroom for several minutes, eiloctu.'illy bi'<>nking up tlie 
proceedings. Jliss Leeton decinred tliat tbe gun pointed at her by tbe wit- 
uess belonged to Ex-Seuatôr Sullivan, and of this she w'as positive, haviiig 
kept the weapon for hiin three years." 

On the 2d day of Xovember, 190.1, Ex-Senntor W. V. Sullivan, of Oxford. 
Miss.. b;nded in to the otiîce of tbe AVesteru Union Telograph Company at 
Oxford, to be forwarded o\-er the company's lines to Vicksburg, Miss., the 
following written message : 

"Vickshnr.g Evening Post: ' Yonr article in issue of Thursday is a dii'ty lie 
as yon iiuow. Who is responsible? You uasty dog. Aiiswer. 

"W. V. Sullivan." 

At tîie timo tbis messa.ge was handed in to the ofiice. there was no agent of 
the Company présent, but there was présent one Scott Nichols, a boy, wbo 
assisted the a.gent in other lines of business. Nichols received the message 
and forwarded it by souiid over the wire of the company to JMemphis, Tenu. 
At Jlemphis tbe message was received by sound, there written out and 
placed on the transmission book from which it was taken by an agent of 
the company and forwarded to the a.gent at Vicksburg. In Vicksburg it Avas 
written out by the agent who received it, and handed to a messenger boy, 
who took a letter-press copy of the saine, and inclosed it in a sealed envelope 
and tbus delivered it to the défendant in error, who two days afterwards 
exploited the message as one from Sulli-\'an, ami gave bis reply thereto in his 
evening paper. 

Tliis suit is one bron.cht b.y Cashman, editor and publisher, against the 
teJegraph company to recover dama.ges to his faîne, business, reiiutation, 
mental suJïering, etc. The déclaration, as amended, coutains two counts, in 
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the first of whieh it is charged that "the telegraph company did wickedly 
and maliciously write and publish and cause to be wrltten and published of 
and eoncerning the plaintiff a false, scandalous, malioious, and defamatoi'y 
libel ;" aud in the second eount the sanie (Charge is made witli the same in- 
definiteness. but added thereto is the following: "Plaintiff says tliat the 
said false, scandnlous, malicions, and defaniatory libel was pnblislied by 
défendant contrary to the statute of the stnte of Mississippi with a vicw to 
insuit the plaintiff, and to lead him to commit violence and a breach of the 
jieace." The bill of exceptions contains ail tho évidence siibmitted on the 
trial of the case, showlng substantially as above set forth. 

After the évidence was ail in, before the .inry retired, plaintiff in error. 
thi-ough his counsel, recpiested the court to give to the jury, among other 
cbarKes, the followlng spécial instructions: "(li The court instructs the ,iury 
to flnd a verdict for the défendant. (2) The court instructs the jury for the 
défendant, that in flxins the amount of damage to bo awarded to the plain- 
tiff, by reason of contents of message compbiined of heing niMde l^nown to the 
employés of défendant, as hereinbefore stated, tliey should also take into 
considération the fact that under section ];-:01 of the Annotated Code of 
Mississippi it is a misdenieanor for a clerl-;, ojievator, or messenger, or otlier 
employé of a telegraph compnny to use, or suffer to he uscd. or wiUfuily 
to divulge to any ono but the pprson for whom it was intonded, the con- 
tents of a télégraphie message intrusted to him for transmission or delivery, 
or the nature thereof, imnishahle by a fine of not more than ,'j;2O0, or by 
imin'isonment in the coiinty jail not exceecling tlu-ee nioiiths, or both; and, 
furthor, that the évidence fails to disclose that the contents of the message 
complained of was ever disclosed by any clerk, operator, or inessenger or any 
other employé of the défendant. (3) The law présumes that every one acts 
rightfuUy and in accordance witli law, and tliere is no évidence iu this case 
to show that any one knew of the contents of the messaire iu (piestion, except 
four employés of the company, who. under section liîOl of the Annotated 
Code of Jlississippi, could not disclose the contents of siiid inessnge witliout 
bein.g guilty of a misdenieanor. ' and upon conviction could be fined not more 
than. .'(;200, or by iniprisonnient in the cor.nty jail not exceeding three months, 
or both. and that there is no évidence in tliis ciise that said employés ever 
disclosed the contents of this messau'e to any one. and the jury should t.nke 
that fact into considération in assessing daiuagcs, if any were suffeved by it." 

The court refused to give tliese instructions, and exceptions to such refusai 
wer<> seasonahly takon. There w;is a vei'dict and judgment for the plaintiff 
for $5,000 damages, aud the défendant sued out a writ of error. 

Mtirray F. Smith and J. Hirsh, for plaintiff in error. 

O. W. Catchings and J. C. Bryson, for défendant in error. 

Before FARDEE, McCORMICK, and SliELBY, Circuit Jtidges. 

FARDEE, Circuit Judge (after statinç^ the facts). The case shows 
that the defend-mt in error pubhshed in his paper in Vicksburg- a hbel 
on Ex-Senator Sullivan, just as a matter of news and a matter of pfen- 
eral interest as he says, and havine;- no reason to doubt its truth. Ex- 
Senator Sullivan, at Oxford, Miss., vig'orously denyinir the truth of 
the article, and apparently thinkin"' himself well informed as to his 
facts, responded with the télégraphie message heretofore set out. The 
défendant in error took time to deliberate and then published in his 
newspaper the two libels. with characteristic comments from his stand- 
point for the gênerai information of the public. This seems to hâve 
"nded the matter between the long distance belligerents, but not as to 
the telegraph company, whose agents Sullivan had made a tool of; 
for, on more délibération, the défendant in error found that his feel- 
Ings had been sore wounded, because the telegraph company 's agents 
140 F.— 24 
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carried the message that Sullivan sent and which he himself had pub- 
lished in his newspaper. Hence this suit against the only innocent 
party in the matter. 

The first count is for libel, and the second for publishing a libel in 
violation of a statute of Mississippi with a view to insuit, etc. The 
effect of the statute of Mississippi, found in section 10, c. 2, of the An- 
notated Code of Mississippi of 1892, is as follows : 

"Ail words which, from thelr usual construction and eommon acceptation 
are coasidered as insults, and lead to violence and breaches of the peace. 
shall be aetionable ; and a plea, exception, or demurrer shall not be sustained 
to preclude a jury from passing thereon, who are the sole judges of the dam- 
ages sustained ; but this shall not deprive the courts of the power to grant 
new trials, as in other cases." 

Although the same is made the basis of the second count in the 
déclaration, it has not been argued either orally or in the briefs. The 
statute seems to be an innovation of the eommon law to the extent of 
making ail words, which, from their usual construction and long ac- 
ceptance, are considered insults and lead to violence and breaches of 
the peace when addressed to a person, aetionable, although spoken 
without witnesses or other publication. If the statute applies to libels, 
which is doubtful — see Crawford v. Mellton, 12 Smedes & M. (Miss.) 
328, where it is held that the insulting manner of saying the words îs the 
gravamen of the action, it can be applied in this case only to the mes- 
sage actually written out by the company's agent at Vicksburg, and 
delivered to the défendant in error. 

In the standard work of Townshend on Libel & Slander, we find the 
following : 

"The subject-matter of a writing may be many times published at the same 
or at différent and distinct places, and may bave many publishers and many 
persons may be liable as publishers at one and the same time or at several 
times. The subject-matter of a writing cannot be republished apart and 
separate from a republication of the writing — the material written upon. 
Apart from the material on which the matter is inscribed it is impossible to 
republish the same subject-matter of a writing as it is to publish the same 
Sound or original language or speech. If one copies the subject-matter of a 
writing upon another pièce of material, the copy Is no more the same sub- 
ject-matter as the subject-matter copied from than is the republication of a 
Sound an uttering of the same sound. The copy is not the same writing but 
another — a second and independent writing having the like but not the same 
subject-matter. A publication of this copy would bave no other connection 
with the original than to contain the like subject-matter. The person who is 
liable for the publication of the flrst writing would not be liable for the 
publication of the second or copy, and the persons responsible for the publica- 
tion of the second writing would not be responsible for the publication of the 
original writing. The publication of the second writing is neither a neces- 
sary nor a natural and proximate conséquence of the publication of the iirst 
writing, nor is a publication of the flrst writing a necessary or a natural and 
proximate conséquence of the publication of the second writing." Townshend 
on Libel, pp. 159, IGO, § 117. 

Now the libelous message of Sullivan was not delivered to, nor trans- 
mitted by, an agent for which the company is responsible. It was 
received by the agent in Memphis the same as if it had been read aloud 
by Scott Nichols. The message as transmitted and received and writ- 
ten out at Memphis was not the original libelous message, but a copy of 
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the same more or less exact. The same may be said of the message 
transmitted from Memphis to the agent at Vicksburg. That was a copy 
of a copy of Sullivan's original message, therefore the message written 
eut in Vicksburg, copied by the messenger boy and deUvered to Cash- 
man in a sealed envelope, was the only hbelous message for which the 
telegraph company, if Hable at ail, is responsible ; and, in f act, that was 
the message declared on, and the only one ofïered in évidence on the 
trial of the case. The only circulation of this message other than de- 
livery to the défendant in error was such as resulted from the copying 
of the same by the messenger boy in the company's office. 

The question then presented by the fîrst assignment of error is 
whether, under the facts proved, the telegraph company is liable 
either under the statute or at common law for the action of its agents 
at Vicksburg in writing out, copying, and delivering to the défendant 
in error the libelous message complained of. The telegraph com- 
pany is a corporation engaged in the business of receiving and trans- 
mitting written messages for hire; and, like other common carriers, 
is hable for the acts of its agents in conducting its business. Its agents 
are bound to secrecy by rules of the company, and, in Mississippi, by 
statute with penalties. The company has no right to receive and trans- 
mit libelous messages. Its agents are limited in the same way. Like 
other common carriers, the telegraph company is bound to care and 
dihgence in carrying on its business, and to take reasonable care, at 
least, not to injure others. If a message ofïered for transmission is 
anonymous or is libelous on its face, it should not be received and 
transmitted. The company should so instruct its agents, and the 
agents should so act. 

We think that thèse propositions are not only sound, but that the 
good of Society requires their full récognition. At the same time, it 
must be recognized that malice is an essential ingrédient to the action 
of libel. Seè White v. Nicholls, 3 How. 286, 11 L,. Ed. 591. Without 
malice express or implied the case fails. 

The facts of the présent case show that the libelous message com- 
plained of got into the way of transmission over the company's wires 
without any preliminary réception and authorization by the company or, 
its authorized agent, and thereafter was handled as a matter of routine 
by agents acting in the regular line of duty and business, who are 
shown to be bound to secrecy by the statutes of the state, and who 
are not shown to hâve had any knowledge of the parties or any par- 
ticular knowledge of the contents of the message or any interest or 
improper motive, and from thèse circumstances it seems impossible to 
impute malice to the telegraph company. The law is well stated by 
Chief Justice Bronson, in Washburn v. Cooke, 3 Denio (N. Y.) Il6. 
We quote as follows : 

"In the common case of a libelous publication or the use of slanderous 
words. a charge of malice in the déclaration calls for no proof on the part of 
the plalntiffi beyond what may be inferred from the Injurious nature of the 
accusation. The principle is a broad one. In ail cases where a man in- 
tentionally does a wrongful act -without just cause or excuse, the law implies 
a malicious intent towards the party who may be injured; and that Is so 
eyen though the wrongdoer may not hâve known at the time on whom the 
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Wow woiild fall. But, în actions for defnmation, If it appear that tlio de- 
fendant had sonie just occasion for spealiing of tlio plaintiff, malice is net a 
necessary inference from wliat, under otlier circumstances, would , be a 
slanderous charge; and it would often be necessary for the plaintif!; to givo 
every évidence of a malicious intent. Tliere niay be many of tliose lU'ivilegcd 
commnnications; as where tlie charge Is made in giving tlie cliaracter of a 
servant, or in a regular course of discipline between members of the saine 
ciiurcli ; in answering an inquiry eoncerning tlie solvcncy of a tradesman 
or banker. or whero tbe eomniunication wiis confidential between peoide 
liaving a eommon intorest in tlie subject to vvliieh it relates. In tbese and 
other cases of the saine nature, tbe gênerai rule is tliat malice is net to be 
inferred from tbe publication alone. The iilaintiff must go further and show 
that the défendant was governed by. a bad mative, and that he did not act in 
good taith, but took advantage of the occasion to injure the pluiutiif in his 
charaeter or standing." 

It is well settled that there is no publication when the words are 
only communicated to the person defamed. Newell' on Slander & 
Libel, 238. 

Was the delivery to the office boy vvho copied the message a pub- 
lication? The, évidence is that the boy made a letter-press copy^ 
whether he could read or did read thç message does not appear. The 
presumption is that he did not read it. To take a letter-press copy of a 
writing does not imply a reading of the writing. It is a purely mechan- 
ical process. See C)dgers on Libel & Slander (4th Ed.) pp. 154, 155. 
In a copy m^de by hand the reading would seem to be necessary, aiid 
this we understand to be the case of Kiene v. Ruff, 1 Clark (lowa) 
482. As neither the delivery to the défendant in error nor the press- 
copying by the office boy was a publication of the libelous message, no 
publication was provcd, and, considering that ail malice, express or 
implied, in respect to the handling, and transmitting of the libelous 
message of SulHvan, is rebutted and disproved by the facts in évidence, 
we conclude that the plaintiff in error was entitled on the trial in the 
court below to the instructed verdict rcquested. 

If it be contended that this is a technical vicw of the case, it may be 
answered that the action seems to be one for a technical libel in which 
the real responsible offender is left ont and an apparently innocent 
party is pursued, and, further, that if we take the case as one where Sul- 
livan concocted the libcI and delivered it to the company's agents for 
transmission, who transmitted it, the publication to ail of the com- 
pany's agents who handled the message in the strict line of business 
and duty was Stillivan's publication» contemplated by him, and was 
not in any just sensé a publication by the company. The only way the 
Company could receive, reject, transmit, or handle the message was by 
and through its agents. A libelous postal card is not published by 
the post office departmcnt when it permits or requires différent agents 
to handle the same. Ail such handling is contemplated by the writer 
and the publication is his. And even if there was a technical publica- 
tion of Sullivan's libel by transmitting the same after it was foisted 
into the company's business, there was an entire absence of malice, 
and in justice the plaintiff in error should not be mulcted in damages. 

As there may be another trial of this case, we deem it proper to 
consider the assignmcnt of error in regard to the Mississippi statute 
(section 1301, Ann. Code 1892), making it a misdcmeanor for a clerk. 
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operator, or messenger, or other employé of a telegraph company to 
use or suffer to be used or willfully divulge to any one but the person 
for whom it was intended the contents of a télégraphie message, etc. 
This statute binds under penalties télégraphie operators and employés 
to secrecy as to messages intrustcd to the telegraph companies for 
transmission. The presumption is that the law will be respected and 
observed. In case a libelous message shall be reccived and transmit- 
ted, the law puts bounds to the publication of the same. The extent of 
publication of a libel affects directly the quantum of damages. Un- 
der the peculiar and particular facts in this case, we are clear that the 
statute in question should hâve been given to the jury substantially as 
requested in the second instruction asked, as noted in the statcment of 
the case. 

The judement of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to grant a new trial. 



PETEES V. MEUCIIANTS' & FAIi.\ÏEKS' BAXK OF PONOHATOULA, LA. 

(Circuit Court of Appoals, His-tb Circuit. Noveraber 27, 1000.) 

No. 1,.j38. 

1. GuABANTY— Construction of Contiîact. 

Défendant became guarantor of loaas to be niacle by plaintiff bank to a 
third party to tlie amount of .$10,()O!J. \Mien plaintifC had in fact lent 
sueh party an amount in excess of .$10,()IJO, défendant by telofirani and 
letters authorized a further extensiim of crédit on liis guaranty to tlie 
extent of .$2,000, "maldng $12,000, ail toid." It did not appear tliat lie 
had any knowledge that the amount tlicn owiug exceoded the .§10,000 
guarautied by hini. Held, that the second guaranty did not cover such 
excess, but only such amount as was tliereafter lent, iiot exceeding .'*;2,000. 

2. SaSIE — COKSTDEHATION. 

The niaking of further loans by a bank to a delrtor, at the roquest of a 
guarantor, is a sutRciont considération for a guaranty of the prior in- 
debteduess. 

[Ed, Note. — For cases ni point, see Cent. Dig. vol. 25, Guaranty, § 14.] 

3. Same — Rigiits of Guaiîantor — Application of Money Collecied feom 

Peincipal. 

Where a banli, wliich held a mortgage se(>uring a part of a customer's 
Indebteduess, anotlier part being secured by defendant's guaranty, and still 
another part being unsecured, ohtained a .indgment agaiiist the principal 
debtor for the whole indebtedncss, reserviiig its right to proceed on the 
mortgage. the fact that it sold the moi'tgaged proiierty under an exécution 
on the judgnient, instead of foreclo^;ing the mortgage, was not iircjudicial 
to défendant, and did not de]irive the bank of the riglit to apply the pro- 
eeeds in paynieiit of the mortgage debt: but it was requirod to apply any 
surplus pro rata on the entire remaining indebteduess. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

"S. E. Knappen, for plaintiff in error. 
C. M. Wilson, for défendant in error. 

"Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 
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SEVERENS, Circuit Judge. 'Thompson and Ackley nnited in a 
partnership under the style of the Ponchatoula Lumber Company, and 
on or about November 17, 1903, engaged in the business of manufactur- 
ing and selling lumber and kindred products at Ponchatoula, La., and 
for those purposes required money. They borrowed, at some date 
prior to January 12, 1904, the sum of $800 of the Merchants' & Farm- 
ers' Bank of Ponchatoula, for which they gave their note payable on 
demand. On the said 18th of January the bank being unvvilHng to 
make further loans to the lumber company without security, R. G. 
Peters, the plaintifF in error, telegraphed to the bank as foUows : 

"Chicago, m., January 12, 1904. 
"Merchants' & Farmers' Bank, Ponchatoula, La. 
"I will guarantee $10,000 crédit to Ponchatoula Lumber Co. 

"R. G. Peters." 

On the faith of this telegram, the bank, prior to the 19th of that 
month made further loans to the lumber company to the extent of $1,- 
600. On that day Peters, in confirmation of his telegram, as the déc- 
laration allèges, executed a more formai guaranty to the bank as fol- 
lows: 

"Ponchatoula, La., Jan. 19, 1904. 
"The Merchants' & Farmers* Bank, Ponchatoula, I^a. 

"Gentlemen : I hereby guaranty to you the payment to the extent of $10,- 
000.00 of any and ail notes, drafts, bills of exchange, checks, crédits, discounts, 
overdrafts, etc., of the Ponchatoula Lumber Company, or bearing their en- 
dorsement, which hâve been or may be aecepted by you and credited to their 
account. This guaranty to remain in full force and efEeet uutil you shall hâve 
received from me notice of its witlidrawal, wliich notice however, shall not 
affect any notes, drafts, bills of exchange, checks, crédits, discounts, overdrafts, 
etc., not paid at the time of the receipt by you of such notice. 

"Yours respectfully, R. G. Peters." 

And on the faith of thèse guaranties the bank made further loans to 
the lumber company until March 10, 1904, when the amount, includ- 
ing the $1,600, and also including the $200 loaned before the first guar- 
anty was given, had reached $10,000 as the déclaration states, but as 
the finding of the judge is, $10,682. On the day last mentioned, Peters 
sent to the bank the following telegram: 

"East Lake, Mich., 3—10—1904. 
"Merchants' & Farmers' Bank, Ponchatoula, La. 

"Extend crédit Ponchatoula Lumber Company to $12,000 teniporary. 

"R. G. Peters." 

On the day following he sent this letter: 

"Manistee, Mich., March 11, 1904. 
"Merchants' & Farmers' Bank, Ponchatoula, La. 

"Gentlemen: Confirming: my telegram of yesterday, you are authorized to 
grant Mr. Tliompson crédit upon my guaranty for two thousand dollars more 
as he requests it, temporarily, making $12,000 ail told. 

"Yours respectfully, R. G. Peters." 
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And on March 15, 1904, he sent to the bank the following' letter: 

"Manistee, Mich., March 15, 1904. 
"Mei-chants' & Farmers' Bank, Ponchatoula, La. 

"Gontlemen: In reply to yours of llth inst., will say that my guaranty for 
$2.000 more eredit to the Ponchatoula I^umber Company, makiiig $12,000, will 
hoW good nntil they ave able to pay the ,¥2,000 as you outliue in youi- letter. 
"Yours respeetfully, II. G. Peters." 

The déclaration states that the bank accepted the last-mentioned 
telegram and thèse tvvo letters of March lOth and March lôth "as the 
guaranty of said défendant for loans to said Thompson and Ackley 
doing business under the name of the Ponchatoula Lumber Company, 
to the amount of two thousand dollars {$2,000.00) in addition to the 
said loans to the amount of ten thousand dollars ($10,000.00)." After 
this extension the bank loaned the lumber company $1,500 more. None 
of the loans mentioned in the foregoing statements were repaid. This 
suit was brought on the guaranties of Peters to recover the amount of 
said loans. It further appears that another séries of loans, quite in- 
dependent of the loans guarantied by Peters as above stated, were made 
by the bank to the lumber company, commencing November 17, 1903, 
which were secured by the assignment to the bank of bills of lading 
on shipments of lumber to customers. Thèse securities did not yield 
enough to satisfy the loans they were given to secure, and on August 
8, 1904, the lumber company gave the bank a mortgage on its mil! 
property for the balance due on this line of indebtedness, then estimat- 
ed at the sum of $3,000. The sum actually due proved eventually to be 
$2,309.01. Prier to the giving of the last-mentioned mortgage, the 
lumber company had mortgaged the property to Peters for his indem- 
nity; but, for the purpose df enabling the mortgagor to sell the prop- 
erty, Peters had released the mortgage. The sale was not efïected, 
and, when Peters heard of the mortgage to the bank, he wrote to the 
latter a notification as follows : 

"That must be applied on the guaranty loan ; aiso any surplus thathe [mean- 
ing Thompson] may be able to get for the mill in selling It." 

There is nothing to show that the bank assented to this. Finally, 
the bank brought suit in a Louisiana court against the Ponchatoula 
Lumber Company to recover the balance due on both lines of indebted- 
ness, and in its pétition the bank noted, in connection with the aver- 
ments touching the balance due on the line other than that guarantied 
by Peters, that the note for that balance was secured by a mortgage. 
The judgment of the court in favor of the bank was for $14,394.62 and 
interest, with costs. The judgment further provided that "the plain- 
tiff's right to proceed on the $3,000 mortgage be reserved." Execu- 
tion was issued, and the property sold ; the net proceeds being $2,390.- 
79. In the sherifï's return to the exécution, he stated that : 

"The mortgage in favor of plaintifC in exécution for $3,000, extinguished by 
confusion, is canceled; but the plaintifCs reserve ail their rights against de- 
fondant in exécution so far as not satisfied by this exécution." 

The bank applied the proceeds of the sale as follows: Paid itself 
the $2,209.17 balance due on the mortgage debt, and applied the re- 



376 149 FEDERAL BEPOETER. 

maining $181. TO to the excess of the lumbef company's debt over the 
$12,000 guarantied by Peters. 

The questions submitted to us. on the hearing were thèse: (1) Was 
the $300 loaned to the kimber company beforc the original guaranty 
covejed by either of the guaranties? (2) Was the excess beyond 
$10,000, which the bank had already loaned to the luniber company at 
the time of the further guaranty of March 10, 1901, covered by such 
further guaranty ? ( 3 ) Had the bank the right to apply the proceeds 
of the sherifï's sale to the satisfaction of the balance due on the debt 
secured by the bills of lading* (4) Had the bank the right to apply 
the remaining $181.78 to the excess over $12,000 due on the other loans 
to the lumber company ? The court below f ound ail of thèse questions 
in the affirmative, and rendered judgment for the amount of $12,000, 
with interest and costs. 

As to the $200 loan, whatever we niight havc said in regard to the 
guarantor's liability, if the question had been savcd, we think we can- 
not examine it on this record. The only point made by the défend- 
ant below on this item was that there was no considération for it. The 
exception to the court's conclusion of law vi'as to the holding that "the 
loaning of further sums -of money to the Ponchatoula Lumber Com 
pany pursuant to defendant's guaranty of January 12, 1904, was a suf- 
ficient considération for the guaranty of the payment by the défendant 
of the $200 loaned to the company before the guaranty was made," 
which impliedly concèdes that there was in fact a guaranty for that 
suni. It nowhere else appears that the contention that the item came 
within the scope of the guaranty was disputed. The objection actually 
made could not be maintained. The niaking of further loans was a 
sufficient considération for a promise to pay a sum already advanced 
as well as the further loans. 

With respect to the excess beyond $10,000 which the bank had loan- 
ed to the lumber company before March 10, 1904, we are constrained 
to think that the additional guaranty of that date was not intended to 
cover it. It is not found that Peters knew that such excess had been 
loaned, and what is not made to appear should be treated as not exist- 
ing. In the absence of such information, he would reasonably hâve 
supposed that his guaranty had not been exceeded. In his telegram 
of March lOth he said : "Extend crédit to Ponchatoula Luniber 
Company to $12,000." This language would seeni to import future 
loans, which, with what he had already guarantied, might go to $12,- 
000. The court below, not having regard to the letters wdiich foUowed 
it, construed the telegram to cover former advances, whether they had 
been made upon a guaranty or not. This suggestion, however, might 
not be décisive. But in his letter of the following day, confirming his 
telegram, he makes it clear, as we should think, when he said : 

"Yon are authorized to grant "Mr. Tliompson crédit for two tlioustuid dol- 
lars more as lie requests it, makiug !fl2,0(K) ail told." 

This imports a guaranty upon a crédit thereafter to be given. Then. 
in reply to a letter of the bank written on the day after the rccei]>t of 
the telegram, he further says: 
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"My guiirauty for .i;2,000 more crédit to the ronehatoula Lumber Company, 
ni.-.ldii.c; iflli.OOO, will liold good until they are able to pay tlie S2,000." 

/iiid we think the bank correctly interpreted the telegram, with the 
cxplanatory letters, when in its déclaration it averred that it accepted 
11j:'Vi "as the guaranty of said défendant for loans to said Thompson 
aiici Acklcy, doing business under the name of the Ponchatoula Lum- 
ber Company, to the amount of two thousand dollars ($2,000.00) in 
addition to the said loans to the amount of ten thousand dollars ($10,- 
000. 00)," and that the judge erred in ignoring the letters and holding 
that the telegram indicated a purpose to cover former advances not 
covered by his former guaranty. There is nothing in this correspond- 
ence to indicate that it was intended to cover previous loans, as was 
donc in the guaranty given on January IDth, which was so expressed 
as to cover the advances which had been made before that date. 

Then, as to the appropriation made by the bank of the proceeds of 
the sale on exécution, the bank had a mortgage upon the property, and 
it obtained a judgment directing a sale, reserving to the bank the right 
to procced upon the mortgage. ISut we are of opinion that the bank 
might waive this réservation and allovv the sale to h(t made of the prop- 
erty without it, and a]3propriate the proceeds to the debt secured by the 
mortgage. The right of no one would be prejudiced by this course, 
and the indications from the sheriff's return and the appropriation of 
the proceeds of the sale by the bank are that the sale was of the entire 
estate in the property. If that was so, the appropriation was justifiable, 
if the mortgage was a valid one. Counsel for plaintilï in error argued 
in a somcwhat vague way that, the release of the mortgage by Peters 
having been donc for the purpose of enabling the lumber company. to 
sell the property, it was inéquitable for the bank to take advantage of 
the release and get a mortgage for its own benefit. ]^>ut the failurc to 
sell the property did not restore the mortgage, and there is no ground 
for holding that the mortgage to the bank is affected by the mortgage 
which Peters had, but released without réservation. His motive or 
object did not efïect the conséquences of the release. 

Tn respect to th^ item of .^1S1.T8, it was misannlied. It .should hâve 
been applied to ail the indebtedness remaining unpàid, pro rata; that is 
to say, upon. the sum loaned and guarantied by Peters. which was $11,- 
500, and the sum loaned by the bank- in excess of $10.000 before tlie 
guaranty of March 10. 1904, was given, which was $()S3. It was prop- 
er to include interest in the judgment rendered bv the court below. 

The judr^ment will be reversed, with eosts, and with directions to 
enter a judgment in conformity with this opinion. 



CAUSON et al. v. TIIRIOK STATES LUMBER 00. 

(Circuit Court of Appeals, Sixtli Circuit. Deceinber i, 1006.) 

No. ],5,'iG. 

JuDGMF^iTS~^^Ec^s^oxs of Staïf. Coui-.ts — liFS .Tcdtcata. 

Plaintiffs, bavina; eonveyed tlie tiuiber on certain land in lSOrt-04, witb- 
out fixing a tinie l'or tlie renioval tliereof, instituted a suit in 1001 
against défendant wbicb bad aoiuired sucb timber rights to restrain it: 



378 149 FEDERAL KEPOETEK. 

from removing the tlmber, on the theory that défendant was only entl- 
tled to a reasonable time to remove the same, which had then elapsed. 
The bill prayed that, in case a reasonable time had not elapsed, the 
court should flx a time within which the tiniber should be removed. The 
State Suprême Court, reversing a decree sustaining complainant's con- 
tention that a reasonable time had elapsed, held that, under the évidence 
disclosed, a reasonable time would not ela'pse until November 1, 1903, and 
dismissed complainant's bill. Held that, though the «-^eeision flxing the 
time was contained only in the state court's opinion and not in its decree, 
it was, nevertheless, within the issues tendered by the bill, and was res 
judicata of complainant's right to recover the value of timber eut from 
the land by défendant prior to the date so flxed. 

TEd. Note. — Conclusiveness of judgment as between state and fédéral 
courts, see Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478: 
Union & Planters' Bank of Memphis v. City of Memphis, 49 C. 0. A. 4G8.1 

In Error to the Circuit Court of tlie United States for the Western 
District of Tennessee. 

For opinion below, see 143 Fed. 893. 

B. Pierson, for plaintiffs in error. 
W. A. Percy, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This was an action brought November 
6, 1905, by the plaintiffs in error against the défendant in error, to 
recover the value of the merchantable timber grovving on a certain 
tract of land in Lake county, Tenn., eut and removed therefrom by 
the latter between September 1, 1902, and November 1, 1903, alleged 
to be $65,000. The défendant claimed title thereto through the plain- 
tiffs. By deeds dated, respectively, February 14, 1893, and July 5, 
1894, plaintififs, being then the owners of the land and timber both, 
conveyed the latter to certain vendees, and title thereto, prior to its 
being eut and removed, had passed from said vendees, mediately, to 
the défendant by proper deeds of conveyance. The deeds from plain- 
tiffs contained no provision as to the time in which the timber should 
be eut and removed. They were silent on the subject of its being eut 
and removed. Plaintiffs, notwithstanding their deeds, claimed title 
to the timber at the time it was eut and removed, and in this way: 
It was an implied condition of them that the timber was to be eut and 
removed in a reasonable time. By September 1, 1903, after which 
the cutting and removal began, a reasonable time had elapsed. Upon 
the lapse thereof the title to the timber reverted to plaintiffs. 

The déclaration, besides setting forth plaintiffs' daim of title to the 
timber, graciously alleged facts that might be claimed by défendant 
to operate against their claim. Those facts are thèse: May 11, 1901, 
plaintiffs brought a suit in equity in the chancery court of Eake 
county, Tenn., against défendant. At that time the timber had not 
been touched. In the bill plaintiffs asserted title thereto on the ground 
that a reasonable time for it to be eut and removed had then elapsed 
and prayed an injunction against défendant, restraining it from cutting 
and removing the timber. They prayed also that, "if the complain- 
ants should be mistaken as to the défendants having had a reasonable 
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tîme în which to remove the said timber from the said land, then will 
the court fix and détermine what will be a reasonable time in which 
they must remove the timber." The défendant answered, denying 
that a reasonable time had then elapsed, and claiming the right to eut 
and remove the timber whenever it pleased. Proof was taken and 
upon submission of the cause. Said chancery court rendered a decree 
upholding plaintiffs' contention and enjoining défendant from cutting 
and removing the timber. An appeal was taken from that decree by 
défendant to the Suprême Court of Tennessee. That court on May 
34, 1902, handed down an opinion holding that the decree of the lower 
court should be reversed, and thereupon entered a decree dismissing 
the plaintiffs' bill. The opinion is reported in 108 Tenn. 681, 69 S. 
W. 320. It was handed down by Judge Beard on behalf of the court. 
In it, after considering the question as to whether those claiming under 
plaintiffs' deeds had an unlimited or only a reasonable time in which 
to eut and remove the timber, and holding the latter and noting, but 
passing by the question as to the effect on the title thereto of their 
failure to eut and remove it in such time, he concluded as follows : 

"We are satisfled, after a careful examination of ail the évidence In the 
record, a reasonable time wlthin which the grantees and their assigns eould' 
remove the timber covered by the oontract had not explredwhen the présent 
bill was filed. It is estimated that in 1893 there was standing on the lancî 
from 16,000,000 to 18,000,000 feet of timber. The land, or the greater part 
of It, was low and swampy, and subject to overflow from the Mississippi river. 
At the time of the making of the contract, and until their sale in 1896 to 
Fitzhugh, Hull and Polhemus looked alone to periodic overflows to float out 
the logs they eut. In the winter of 1893-94 they succeeded in getting out about 
1,000,000 feet, and, in anticipation of having another overflow, they had eut 
additionally 2,000,000 or 3,000,000 feet, but were not able to get It out on ao- 
count of its failure. Mr. Hull says this timber was lost to his firra, and lying 
on the ground. worm-eaten and worthless, when they made their sale in 
1896. The évidence shows that to haul this timber to the Mississippi river 
would hâve entalled a heavy loss to thèse parties, and at the time they were 
operatlng floating logs in an overflow was regarded as the only feasible plan 
of getting them to market Since then tramways and steel roads for that 
purpose hâve come into use. In 1898 the Three States Lumber Company con- 
tracted with their codefendant Peck to ereet a sawmill near the land, and 
eut the trees remalnlng on It, and couvert them into lumber, and when this 
bill was filed he was constructing a steam railroad into the body of this 
timber, and was actlvely engagea In fulfllling his contract Many wltnesses 
qualify as persons having long and large expérience in such work, and their 
estimâtes of a reasonable time for removing timber under this contract was 
from 6 to 13 years. After weigblng ail the testimony, we hâve concluded 
that a period of 10 years from the Ist of November, 1893 — this date being mid- 
way between the two deeds — is, in view of ail the conditions developed in the 
évidence as existing or likely to exlst, a reasonable period. There, however, 
wlll be excluded the time which has been lost to the défendants by reason of 
the pendency of the Injunction in this case. This bill is therefore dismlssed, 
at cost of complainants." 

It was held. therefore, not only that a reasonable time had not 
elapsed when the bill was filed, but also that 10 years from November 
1, 1893 — i. e., by November 1, 1903 — was a reasonable time. In this 
latter particular the prayer of the bill that the court in the event it 
should hold that a reasonable time had not elapsed when the bill was 
filed should fix and détermine what was a reasonable time was an- 
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swered. The decree entered by said court pursuant to said opinion 
is in thèse words; 

"l'Iiis cause came on to be henrd ur.on the traiiseri])t of tlie record froni, 
tlie (Jiaiicery court of Lake couuly, Tounesseo, ami it appearijig to tliis court 
tbat iu thc decreo of tUe ehancclior thore is manifcst ('rr()r, tliis court boiug 
of tlie oitinion tliat coiiiplaiuiints' bill sliould hâve bcou disiuisscd, it is tlierp- 
foi'e or<iei-('d, adjudsod, aud d('crc(>(i liy tlie court tliat tlie ilecree of tlie court 
bt'iow be roverscd aiid tbe bill disiiiissed, aud tbat tlio détendant comi)aiiy 
liavc aud reeover of coui])laiuants, S. B. Carsuu aud wife and Mat l'ate, aud 
J. B. Carsou and G. F. Garson, siu"eties on prosccutiou aud iujuuctiou bonds, 
ail tbe costs of tbis court for wbicb let exécution issue." 

The plaintiffs claimed that, notwithstandiiig thèse facts, they were 
the owners of the timber and entitled to rccover its vahie. They al- 
leged them in the déclaration in orderthat their efifect might be raised 
by and determined by démarrer. The défendant demtirred to the 
déclaration, and the lower court, upon considération of the demurrer, 
sustained it and dismissed the déclaration. It is to this judgment that 
the writ of error herein is taken. 

The writ présents for détermination by this court thé question as 
to the effect of said facts on plaintiffs' claim to said timber. By rea- 
son of them were or not plaintiffs estopped to assert that they had title 
to the timber at the time it was eut and removed? Is or not it res 
judicata that at that time a reasonable time had not elapsed in which 
to eut and remove it? It is certain that the Suprême Court of Tennes- 
see in its opinion in said former suit held that a reasonable time would 
elapse by that time, and not until then. Upon what ground, if any, 
is it to be said that that holding is not res judicata? 

Had the bill contained no praycr that the court, if it held that a rea- 
sonable time had not elapsed when the bill was filed, should fix and 
détermine what was a reasonable time, it might be claimed, with some 
plausibility at least, that such holding was not res judicata. In that 
contingency the holding would hâve goi.e beyond the requirements of 
the case. It would hâve required no more than that it should be deter- 
mined whether a reasonable time had elapsed when the bill was filed. 
At most, a holding as to what was a reasonable time would bave been 
incidental nierely to the holding that a reasonable time had not then 
elapsed. 

It cannot be urged that said holding is not res judicata on the ground 
that, even though plaintiffs prayed for a détermination of what wp-s a 
reasonable time, they were not entitled to any such détermination. It 
it not certain that they were not entitled to it. Possibly a vendor of 
growing timber under circumstances stich as existed with référence to 
the timber in question at the time said suit was brought may, before a 
reasonable time has elapsed, hâve a right to bring a suit against bis 
vendee or subvendee to hâve it determined what is a reasonable time 
in which to eut and remove the timber. His right to do so may corne 
within the second class of the fourth group of équitable remédies pointed 
out in Pomeroy on Equity Jurisprudence, vol. o, § 7, characterized in 
section 5 as "stiits by which some gênerai right either légal or équitable 
is established." P>ut it is not ncccssary for us to say whether plain- 
tiffs were entitled to any such détermination. The défendants did not 
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claim that they were not entitled thereto, but litigated the question with 
them as to what was a reasonable time. The holding by the Suprême 
Court of Tennessee on the subject was not void. It cannot be clainied, 
tlierefore, that said holding is not res judicata on this ground. Plain- 
tiffs in error do not so claim. The sole ground upon which they claiui 
that said holding is not res judicata is that it is contained in the opin- 
ion only, and not embraçed in the decree. The terms of the decree 
are limited to a dismissal of the bill. The necessities of this case do 
not require tliat we should consider this position on principle. It is 
disposed of by a décision which is controiling upon us. That décision 
was by the Suprême Court of Tennessee. It is State v. Bank of Com- 
merce, 9G Tenn. 591, 36 S. \V. 719. An irrévocable provision in the 
charter of 'the Ijank of Commerce, a Tennessee corporation doing busi- 
ness in Memphis, Shelby county, Tenn., was to the efïect that it should 
pay a certain spécifie tax on its shares of stock, and that such tax shottld 
be in lieu of ail other taxes. The bank claimed that by virtue of this 
provision it was exempt from the payment of gênerai or ad valorem 
taxes on its capital stock or surplus, and that its shareholdcrs were ex- 
empt from payment of such ta.xes on their shares of stock. The statc 
brought separate suits for the use of the city of Memphis and the 
county of Shelby against the bank and its shareholdcrs, the latter 
by consent being represented by one of their number, in which it 
sought to recover ad valorem taxes for certain years on either the 
capital stock or the shares thereof ; and, in any event, on the surplus. 
Thèse suits were brought in the chanccry court for Shelby county. 
That court held that the exemption covered ail thèse taxes and dismiss- 
ed the bill. On appeal to the Suprême Court of Tennessee tliat court 
held that it covered only the taxes on the capital stock, and did not 
cover those on tlie shares of stock or surplus. State v. Bank of Com- 
merce, 95 Tenn. 231, 31 S. W. 993. The decree entered pursuant to 
the opinion was that the shareholders should pay the taxes sought to be 
recovered on the shares of capital stock, and the bank thosc sought to 
be recovered on its surplus. Nothing was said in the decree as to the 
capital stock not being liable to the taxes sought to be recovered on it. 
The case was taken on error to the Suprême Court of the United 
States by the shareholders and the bank. That court held that the 
exemption was limited to the shares of stock, and did not cover either 
the capital stock or surplus. It therefore rcvcrsed the decree of the 
Supre'ue Court of Tennessee as to the shareholders, and affirmed it 
as to the bank in so far as the surplus was concerned. It took no ac- 
tion as to said court's holding in regard to the caj^ital stock, because 
so niuch of its holding had not been brought there on error and could 
not bave been so brought. Bank of Commerce v. Tennessee, 101 U. 
S. 131, 16 Sup. Ct. 456, 40 L. Ed. 615. 

On the return of the case to the Suprême Court of Tennessee, the 
State, on behalf of the city and county, movcd that court for a decree 
against the bank for ad valorem taxes on its capital stock. This mo- 
tion was denied notwithstanding it had been held by the Suprême 
Court of the United States that the capital stock was liable thereto and 
its own decree was silent on the subject. As to the decree being silent, 
Judge Gilham said: 
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"In the decree no référence Is made to the capital stock, nor does It In 
ternis adjudieate that the capital stock is not subjcct to gênerai or ad volorem 
taxation ; but ttie opinion there dellvered goes fully into tbis question, and 
the court undoubtedly held that the capital stock was not subject to gên- 
erai taxation." 

It did so because it had so held in its opinion. Judge Gilham said : 

"The principal questions now raised are: (1) Was the liabllity of the cap- 
ital stock to gênerai taxation by this court at the last term adjudicated? 
(2) If so, can we now readjudicate that question, and tax the capital stock? 
The decree is silent on the subject, but the opinion Is full and clear. IS'o one 
can read the opinion without mulerstanding that this was one of the leading 
questions debated, considered, and by the court decided. In Fowlkes v, 
State, 82 Tenn. 19, this court, Judge Cooper delivering the opinion, bas said : 
'And even if the presumption, as stated by the référées, was that the dismiss- 
al was on the merits, if the record leaves the matter in doubt, this court 
may look to the opinion of the coui't then dellvered, which is also a record, 
to elear up the doubt.' The Suprême Court of the United States in a ré- 
cent case (In re Sanford Fork & Tool Co., 160 U. S. 256, 10 Sup. Ct. 291, 
40 L. Ed. 414) say that the opinion dellvered by the court may be consulted 
to ascertain what was intended by its mandate. Upon authority we think 
it clear that we may look to the opinion, in connection with the decree, to 
ascertain what was intended to be and was by the court decided. Thèse 
suits were instituted to obtain a construction of the bank's charter and to 
settle the question whether the charter tax was on the capital stock or on the 
shares of stock in the hands of the shareholders, and to collect the gênerai 
tax from the one or the other, as the court might construe its charter and 
locate the charter tax. The exemption of the capital stock from ad valorem 
taxation was therefore necessarily involved, and was a vital issue of the 
case. We understand it to be well settled that ail the issues which might 
hâve been raised and litigated are concluded the same as If they had been 
directly adjudicated and included in the judgment or decree. Lindsley v. 
Thompson, 1 Tenn. Ch. 272; 21 Am. & Eng. Piic. Law, 216. We need not, 
however, rest our opinion on this doctrine; for, in the présent case, the 
very question was litigated both in the court below and in this court. We 
are of the opinion, and therefore hold, that the decree of the last term, 
construed in connection with the opinion, adjudged that the capital stock 
of the Bank of Commerce was not subject to gênerai taxation." 

We gather from this décision that resort may be had to an opinion of 
the Suprême Court of Tennessee, not only to ascertain the reasons for 
the decree entered pursuant thereto, but also what has been decreed. 
In view of this décision, there can be no doubt that, if the action be- 
low had been brought in the state court of appropriate jurisdîction, 
the holding of the Suprême Court of Tennessee in the former suit 
as to what was a reasonable time in which to eut and remove the tim- 
ber in a certain time would hâve been held by the state court to hav.e 
been res judicata. If it was res judicata there, it is res judicata herer 

In the case of Union & Planters' Bank v. Memphis, 189 U. S. 72, 23 
Sup. Ct. 604, 47 L. Ed. 713, Chief Justice Fuller, affirming this court 
in same case reported 111 Fed. 561, 49 C. C. A. 455, said: 

"What effect a judgment of a state court shall bave as res judicata is a 
question of state or local law." 

But, besides this, there is room to hold that the Suprême Court of the 
United States was of the same opinion as the Suprême Court of Tennes- 
fice as to the point decided in the case of State v. Bank of Commerce, 
96 Tenn. 591, 36 S. W. 719. The record of the case of State v. Bank 
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of Commerce, 95 Tenn. 234, 31 S. W. 993, when before ît in Bank of 
Commerce v. State, 161 U. S. 134, 16 Sup. Ct. 456, 40 L. Ed. 645, 
showed that the holding of the Suprême Court of Tennessee that the 
capital of the bank was not liable to the tax sought to be recovered was 
in its opinion and not in its decree, and yet it was recognized that it 
was binding on the city and county, and by virtue thereof and its 
holding both the capital stock and the shares of capital stock for the 
years in question would escape taxation. Mr. Justice Peckham said: 

"We cannot, therefore, review the décision of the state court allowing 
the claim o( exemption from gênerai taxation of the capital stocli of the 
banlc, although the conséquence is that in thèse cases both the capital 
stock and the shares of stock thereof in the hands of the shareholders es- 
cape ail taxation other than the charter tax." 

In thus limiting the considération of the point made on behalf of 
plaintiff in error to this décision of the Suprême Court of Tennessee, 
with such support as it has from this remark of Mr. Justice Peckham, 
we would not be understood as intima'ting that we hâve any doubt on 
the subject on principle. This décision relieves us of the necessity of 
considering the matter on principle, or searching for décisions of other 
jurisdictions covering the question as to how far resort may be had 
to the opinion of an appellate court to détermine what it has decreed 
or adjudged, or as to whether a holding in such an opinion not covered 
by the decree is res judicata. 

The judgment of the lower court is affirmed. 



McBATH et al. v. JONES COTTON CO. 
(Circuit Court of Appeals, Sixth Circuit December 14, lOOC.) 

No. 1,559. 

1. Sales— CoNTRACT— Time for Delivert— ANTtcrpATOBT Bbeach. 

Plaintiff contracted to deliver 1.000 baies of cotton, of specifled grades 
and at specifled priées, on or before October 15, 1905, to a carrier, ao 
eording to shipping directions to be furnished by défendants; plain- 
tiff to pay cost and freight to tiverpool. About October 3d the point 
of delivery was changed ; plaintiff agreeing to deliver at its warehouses 
In Birmingham and Decatur, Ala. On October 4th défendants sent an 
agent to Birmingham to receive cotton to be tendered there, and be, 
after accepting 100 baies, refused to examine or accept more, because 
the cotton tendered was not equal in staple to the contract quality. The 
agent was requested to go to Decatur and examine cotton to be tendered 
there, but refused, and on October 7th défendants, claiming a violation 
of the contract, gave notice of cancellation and thereafter refused to 
accept any further tenders. Held, that plaintiff had until October 15th 
In which to tender cotton complying with the contract, and that de- 
fendants' refusai to inspect and accept was prématuré, and eutitled 
plaintiff to recover damage as for a breach of contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 222, 
223, 362.] 

2. Same. 

The rules applicable to an antlcipatory breach of a contract apply as well 
to one party as to the other. The gênerai rule applicable to a contract 
for sale and future delivery of articles not specifleally designated is that a 
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buyer cannot reject a dellvery conformable to tlie contract, when made 
in tline, merely because there had been. a prior tender of goods not con- 
formable and rejected on that ground. 

3. Corporations — Foreign Corporations— Doino Business Witiiin State. 
P!(iintiff, an Alabama cor])oration, witb no warehouse, oflice, or doni- 
icile' lu Tennessee, contracted througli a broker in Tennessee to sell 
cotton to défendants, ta be delivered to a carrier in Alabama tor foreign 
transportation and delivery. iJeld, tbat sueh transaction eonstitnted 
Interstate, and not loeaj, commerce, and tliat i)laintilï" was not, tliero- 
fore, doiug business in Tennessee, witbin a statute of tbat state régulât- 
. Ing "foreign coriiorations. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 12, Corporations, 
§§ 2Ô20-2Ô27. 

Foreign coriiorations "doing l)usiness" in state, see "Wagner v. J. & G. 
Mealdu, .'?•"■ (1 C. A. 585; Amuions v. Brunswick-Blalve-Coilender Co., 72 
■ C. G. A. G22.] 

In Error to tlie Circtiit Court of the United States for the Western 
District of Tennessee. 

W. A. Percy, for plaintiffs in error. 
Thos. M. Scruggs, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EURTON; Circuit Judge. The plaintiffs on September 29, 1905, 
contracted to sell to the defcndîints 1,000 baies of cotton, deliverable 
on or before Octobcr loth to a carrier accordiug to shipping directions 
to bc furnished by the buyer; seller to pay cost and freight to River- 
pool. The cotton was sold by samples of type and was described as 
follows: 200 baies fuUy good middling at 11 >« cents per pound ; ,500 
baies good middling at il cents per pound ; 300 fully middling at lOJ'S 
cents per pound, "mutual allowance in weight" — a term signifying a 
reweighing at Riverpool, seller to be credited with gains over weights 
whcn delivered to carrier and charged with loss. Shipping instruc- 
tions were sent October 3d. But about the same date the buyers re- 
questcd a delivery of the cotton to a représentative hère. After some 
objection the seller agreed to deliver what tliey could at their ware- 
house in Birmingham, Ala., and the rest at Decatur, Ala. On October 
4th the buyers sent an agent to Birmingham to receive cotton there to 
be tendered. The agent brought with him samples, and claimed that 
the cotton to be received must correspond in staple. He procecded 
very leisurely and with much circumspection. The first day, ont of a 
much larger number of baies, hc accepted less than 100 and declined 
the rest sampled for him. The next day he sclected less than ~>0 
baies, and upon the third day still less. In ail, he accepted and mark- 
ed something more than 100 baies. Most ail of the cotton tendered 
upon thèse three days, and rejected, was refused upon the contention 
that it did not corne up in staple to the cotton agreed to be delivered. 

Cotton began to décline a day or two after tins sale vi'as made, and 
it continued to décline day by day. After the buyers' agent had spent 
parts of three days in inspecting cotton tendered upon the contract at 
Birminghain, he refused to inspect more and declared he would re- 
ceive none ; that the seller breached the contract by tendering cotton 
which was not deliverable in respect to staple; and that his principal 
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canceled tlie contract. He was urged to go on with the inspection, and 
asked to go to Decatur, where the seller had other cotton which would 
be tendered. This he absolutely declined to do and declared the con- 
tract oiï. This was on October 6th. The same night the buyers, upon 
information f rom this agent, wired the sellers as follows : 
"Jones Cottoii Co., Decatur, Ala : 

"Your coiiduct as to my contract for one thouKand baies is unJTist, as you 
well know, aud is a violation oî tlie coDtract. I therefore caneel same. 

"W. P. McBatli & Co." 

This wire was received on the morning of October Ith. On Octo- 
ber lOth, Mr. Phillips, acting for the sellers, went to office of the buyers 
and told Mr. McBath that he had corne for the purpose of tendering 
him the cotton. Mr. McBath said "there was no use in talking about 
it, that he was not going to take up the cotton." Mr. McPiath substan- 
tially agrées by saying that he told Phillips that the agent he had sent 
to Birmingham, was an exoerienced man; "that Phillips said, 'Wiil yon 
go, and I will let you receive the cotton,' and I said that, if he did not 
agrée with Mr. Whitman, he could not agrée with me, and I told him 
I did not hâve the time to go down there and bave another squabble 
with him, and I refused to go with him on those grounds. I was just 
as anxious to receive the cotton as he was to tender it." The décline 
in cotton by October 6th was $-3.40 per baie; the market price in 
Liverpool, New York, Memphis, and Birmingham being substantially 
the same, with allowances for freight. 

On October 20th this suit was started by the seller to rccover dam- 
ages for the breach. There was much évidence upon tïie question as 
to whether the sale was of any particular stRjile and wbether the staple 
of the cotton tendered at Birmingham and rejcctcd was in this rcs]3ect 
conformable to the contract of sale. But Judge j.icCall, who heard the 
case in the court below, thought this was an inin:aterial question, antl 
instructed the jury that it made no différence whether the cotton ten- 
dered upon October 6th was deliverable undcr the contract or not, or 
whether any cotton was then tendered ; that the plaintifï had until Oc- 
tober lôth to tender and deliver under the contract; and that the can- 
cellation of the contract by the buyer on the Gth of October was unau- 
thorized, and gave the plaintiff the right to recover damages. Ac- 
cordingly the jury vi'as directed to find for the plaintifï the différence 
between the contract price and the market price on October Oth. There 
was a judgment for $3,400. 

Assuming that much of the cotton tendered at Birmingham and re- 
jected was not receivable under the contract, the agent of the plaintifï 
in error did receive and mark more than 100 baies of that samplcd for 
him. He was urged to continue his inspection — urged to go to Deca- 
tur, where part of the cotton was deliverable under the modified agree- 
ment. He arbitrarily refused to go on, canceled the contract, and went 
home. This action his principal ratified in express terms, and when, 
on the lOth, the buyers were urged to inspcct other and further ten- 
ders, they stood flat upon the cancellation made on October 6th. The 
contract was not one for the sale of any spécifie baies of cotton. It 
could be performed by dehvering any 1,000 baies which conformed to 
140 F.— 23 



386 149 FEDERAL REPORTEE. 

the trade description of the cotton sold. That a delïvery mig'ht hâve 
been made on or before October 15th is not disputed. That the buy- 
ers on October 6th absolutely and unconditionally canceled the con- 
tract, and, when urged to inspect further tenders, claimed the right to 
repudiate their obHgation, is also conceded. This is defended only up- 
on the ground that the tender made upon the 6th was of cotton which 
was not deHverable in performance. But, if this was so, did that eut 
the vender ofif from making other dehveries at any tinie, on or before 
October 15th, of cotton which was receivable? A seller of chattels, 
who binds himself to deliver within a defînite time, cannot excuse him- 
self for not tendering a delivery when due, unless the buyer, in antici- 
pation, makes the clearest announcement of his répudiation of the 
agreement and refusai to go on. The refusai must be absolute and un- 
equivocal. Smoot's Case, 15 Wall. 37, 21 L. Ed. 107 ; Dingley v. 
Oler, 117 U. S. 490, 502-503, 6 Sup. Ct. 850, 29 L. Ed. 984. When 
the claim is that one party is relieved from performance by the con- 
duct of the other before the time of performance, we must look to ail 
the circumstances to see whether that conduct amounts to an out and 
out répudiation of the contract and an unequivocal refusai to perform 
his part. Michigan Yacht & Power Co., v. Busch (C. C. A.) 143 Fed. 
939, 932; Cherry Valley Iron Works v. Florence Iron River Co., 64 
Fed. 569, 572, 12 C. C. A. 306; Monarch Cycle Mfg. Co. v. Royer 
Wheel Co., 105 Fed, 324, 44 C. C. A. 523 ; Roehm v. Horst, 178 U. S. 
1, 20 Sup. Ct. 780, 44 L. Ed. 953. The rules applicable to an antici- 
patory breach apply as well to one party as to the other, It may be 
that a tender of chattels not receivable may be made in such final and 
unequivocal terms as to justify the other party in acting upon it as a 
breach and canceling the agreement. But the gênerai rule is that a 
buyer may not reject a delivery of goods conformable to the contract, 
when made in time, merely because there had been a prior offer of 
goods not receivable and rejected upon that ground. Tetley v. Shand, 
25 Law Times, 658, and Borrowman v. Free, 41 h. R. Q. B. D. 500, 
are expressly in point. 

In Borrowman v. Free, cited above, the facts were that the défend- 
ants agreed to buy of the plaintififs a cargo of maize. The plaintiffs 
tendered the cargo of the C, which the défendants refused to ac- 
cept. The plaintififs insisted that the tender was valid. The dispute 
was referred to an arbitrator, who decided that the tender was invalid. 
The plaintiffs then, within the time limited by the contract, tendered 
the cargo of the M. This the défendants refused, upon the ground 
that they were not bound to accept any cargo in substitution for that 
of the C. The court held that the défendants were bound to accept 
the cargo of the M., and that the plaintiffs were entitled to recover 
damages as for a breach. In Tetley v. Shand, cited above, the plain- 
tiffs tendered, before the expiration of the time for delivery, cotton 
which was not up to the contract. On défendants rejecting same, they, 
before expiration of the time fixed for deliver}', tendered other cotton 
which was in accordance with the agreement. Held, that the plaintiffs 
had not, by the first delivery, broken the contract, so as to justify the 
défendants in refusing to accept the cotton subsequently tendered. 
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To justify a cancellation of a contract for purchase of so many baies 
of cotton of a certain type or quality before the time for delivery by the 
seller bas passed, upon the ground of a tender of cotton not receivable, 
the purpose of the seller to make no other tender and to stand irre- 
vocably upon the tender of delivery made must be absolute and unmis- 
takable. There must be no locns penitentise. Hère there was no stand- 
ing by the sufficiency of the tender made of baies which had been re- 
jected. The buyers' agent was urged to go on and examine other cot- 
ton, and to go to Decatur where cotton was deliverable under the modi- 
fied agreement. Still later the seller showed his purpose not to abide 
by the actual tender made, and that he wished to show other cotton. 
The cancellation by the buyer was prématuré, and the plaintiiï below 
had a right to maintain its suit for the différence between the contract 
price and the value on October 6th, at which date the défendants below 
elected to absolutely repudiate the contract. It may be that upon the 
lOth, when défendants reaffirmed their répudiation made upon the 6th, 
or upon the 15th of the month, the final day for delivery, there 
had been some change in market priées, or some gain or loss over the 
price upon the 6th of October. But the plaintiff had a right to accept 
the répudiation of the contract made upon the 6th in most unequivocal 
terms, and the défendants cannot complain if the damage is estimated 
as of that date. Roehm v. Horst, 178 U. S. 1, 21, 20 Sup. Ct. 780, 
44:L. Ed. 953._ 

It is next said that the plaintiff below, the Jones Cotton Company, 
was an Alabama corporation, which had not complied with the Tennes- 
see statute prescribing the terms upon which foreign corporations may 
do business within the state, and that the contract for the breach of 
which it sues is an invalid contract, because made by a corporation not 
authorized to do business in Tennessee. Cary-Lombard Lumber Com- 
pany V. Thomas, 93 Tenu. 587, 22 S. W. 743 ; Harris v. Water & Light 
Company, 108 Tenu. 245, 67 S. W. 811. The Jones Cotton Company 
had no warehouse or office in Memphis. They had no cotton there. 
Their warehouse and office were in Alabama, and the cotton contracted 
to be sold was to be delivered to a carrier in Alabama for delivery in 
Liverpool or Havre. The sale was through a broker upon a commis- 
sion, who sold for ail who sought his services. It had not domiciled 
itself in Tennessee, and was not doing business in that state, within 
the meaning of the statute. The commerce, moreover, was Interstate, 
and not local, commerce. The Tennessee court has limited the Cary- 
Lombard Case in Milan Milling Company v. Gorten, 93 Tenn. 590, 27 
S. W. 971, 26 L. R. A. 135, in which case the court said: 

"The court, in the Cary-Lombard Case, was not dealing with interestate 
commerce. No such question was presented by the record in that case. On 
the contrary, it distinctly appeared in évidence that the Cary-Lombard Lum- 
ber Cx)mpany had an oàice and lumber yards in the city of Memphis, and 
was actually engaged in carrying on business In this state. It had acquired 
a situs and domicile In the state, and was, of course, subject to the régula- 
tions of our statute. In the case at bar, the Maish & Gordon Manufac- 
turing Company, a foreign corporation, had simply contracted with citizens 
of Tennessee to furnish certain milling machinery and to adjust it in position 
in the mill. This compauy was in no sensé engaged in carrying on its busi- 
ness in this state, but was engaged in an act of Interstate commerce." 

The other errors assigned are without merit. Judgment affirmed. 
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BURTON V. TEXAS & P. RY. CO. 

(Circuit Court of Appeals, Fifth Circuit. December ol, 1900.) 

No. 1,574. 

Mastee and Skrvant — Tn.juiîies to Servant— Defkctive Maciiinert — Négli- 
gence — Question fou .Tury. 

In an action for injuries to plaintiff wliile in the eiuploy of défendant 
railroad company, eaused by tlie blowinx ont of a plus wliicli liad beeo 
placed in tbo erown slieet of a loeoiiiotive on tbe inside of tlie lire box, év- 
idence h'-ld to re(|uire subniission of tlie question of defcndant's négligence 
in inserting tlie ping, etc., to tbe jury. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Geo. E. Wallace and J. A. L. Wolfe, for plaintifï in error. 
Geo. Thompson, W. L,. Hall, Peyton F. Edwards, Peyton J. Ed- 
wards, and P. R. Price, for défendant in error. 

Before PARDEE, McCORMICK, and SliEEBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was an action by the plaintiff 
in error, E. E. Burton, against the défendant in error, the Texas & 
Pacific Railway Company, to recover damages for personal injuries 
claimed to hâve been rcceived by him while in the employ of the de- 
fendant in error, and proximately eaused by its négligence. The acci- 
dent was occasioned by the blowing ont of one of tlie plugs which had 
been placed in the crown sheet on the inside of the fire box of the 
engine, whereby steam and boiling water was thrown on the plaintiff 
and inflicted serions in jury on him. When the plaintiff had intro- 
duced ail of his évidence, the défendant moved the court to give to 
the jury the gênerai charge for the défendant, which the court there- 
upon did, and there was verdict and judgment in accordance with this 
instruction. The plaintiff brings this writ of error. 

We will notice only the (2) error assigned, which is as follows : 

"(2) Tbe court erred in instructins a verdict for tbe défendant and in re- 
fusing to subniit the question of négligence to tlie jury, for tbe reason of the 
X>reponderaiice of tbe évidence introduced sliowed tliat tbe plug which blew 
out of said engine was détective, unsafe, and dangerous, and bad been im- 
properly placed and maintained in the crown sheet of said engine, and was 
known to said défendant, or could bave been known by the exercise of 
ordiiuiry care ; that défendant was guilty of négligence in tbe nianner and 
way In which said plug had been inserted and maiiitahied, and was also guilty 
of négligence in not inspecting said phig and crown sheet and discoveriug the 
unsafe condition of said plug and repairing said crown slieet by inserting 
a new plug, wliicb said négligence and négligent acts and omissions on tbe 
part of défendant was a proximate cause of plaintifC's accident and injury." 

The défendant corporation opérâtes a line of railway from El Paso, 
Tex., to Toyah, Tex. At the time of the accident plaintiff was work- 
ing as brakeman on what is known as a "dead freight train," which 
was being pulled by engine No. 357 and was then near a station known 
as "Malone." The proof shows that this engine (and numerous other 
engines used by défendant on that part of its line) was originally cou- 
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structed and equipped with brick arches for the protection of flues and 
other appliances therein; that there were four pipes Connecting the 
crown sheet with the flue sheet, through wliich pipes steam and water 
was conve\-ed; that prier to plaintiff's injury this engine (and others) 
was remodelled, and tlicse arches and piper were renioved or aban- 
doned and the holes or places where the pipes were originally located 
were filled up with plugs which were screwed and fastened into the 
crown sheet for the purpose of closing tlie openings therein made by 
the removal of the pipes and in ordcr to retain water and steam in 
the boiler. The witness Fred Fahrenl-:amp, who at the time of the 
injury, and at the tirne of the trial, was in the employ of the défend- 
ant corporation in the capacity of locomotive fireman, and who had 
charge of the engine No. 257 pulling the dead freight train at the 
time of the injury, testifies that it was one of the plugs that had been 
put in one of the holes in the crown sheet above mentioned, that blew 
eut, and when it blew out, the door was thrown open and the steam, 
water, cinders, and everything else blew out at the door and the 
plaintifï was badly scalded. At the time the accident happened there 
were two gauges of water in the boiler, which was a safe quantity to 
hâve ; that it was one of his important duties to watch the water, keep 
plenty of water in the boiler, and, at the same timiC, not to hâve too 
much. At the time of the accident there was betwecn eight and nine 
inches of water over the top of the crown sheet, that he was carrying 
between 19-') and 200 pounds of steam, which was a safe head of steam, 
thèse engines heing supposed to carry 200 pounds ; that they were run- 
ning at the rate of S or 10 miles per lionr going uphill. 

A. B. Pdwers, a witness for plaintiff, tcstified in substance that, in 
June, 1904, at the time the injury was receivcd, he was working for 
the défendant railway company as a boiler maker, and that he did 
some work at that time on engine No. 257; that originally there were 
four pipes in the fire box of this engine, which, before he commenced 
to work for the company in 1901, had been taken out, and the holes 
plugged up v/ith iron plugs by tap])ing thcm out, and screwing plugs in 
instead; that almost ail of the engines on that division originally had 
pipes in them which were eut out and the holes plugged up as above 
mentioned. There were eight holes — four in the crown sheet, and 
four in tlie flues : thèse plugs had to be rcnewed ail along by cutting 
new threads on the sheet where the pipes came out and putting in 
new plugs. We had to tap the sheet hère. By tapping, I mean cut- 
ting threads through the crown sheet and the flue sheet. After cut- 
ting threads in tliese sheets we used iron plugs with corresponding 
threads to iîll up the holes. When thèse threads were first eut on 
there, there were four and a half threads to the sheet. The sheet is 
three-eighths of an inch in thickness and there are 12 threads to the 
inch. When the plug was screwed in, there were about 43/2 threads on 
the plug corresponding to the threads on the sheet. When this en- 
gine came back after the accident, I do not know that I examined the 
threads, because I was in a hurry, working at night, and I and my 
helper just retapped the sheets and screwed a new plug in. Of course 
the sheet had to hâve a new thread jnit in it. I could not tell at that 



390 149 FEDERAL REPORTER. 

time how many threads were in the sheet; I did not count them; I 
never paid much attention to it. It was in bad shape, and had to be 
repaired, but I could not say how many threads were there. I never 
saw the plug, but the sheets had been calked. That is ail I know. It 
had been calked several times, I know. AU the évidence there would 
be of this would be a little ring around the sheet to show where it had 
been puUing against the plug. Every time you calk it, it would be a 
little thinner, a litle bit thinner — eut out a little more of it next to 
the plug. This calking thins the sheet out a little every time and 
makes it a little thinner. Calking it takes a little of it off and this 
shortens the threads up. We had to eut new threads in this hole be- 
cause the plug blew out "and this kinder stripped the threads ofï." I 
could not tell whether the boiler plates around that hole was thinned 
from having been calked one time or more. It might hâve been made 
by the first calking, or it might hâve been made by more calkings. 
The sheet was thinner than the original sheet fom the calking. The 
calking made it thinner. I do not know whether it was the first, 
second, or third calking, but I know it had been calked and was thin- 
ner than the original sheet when it was first put on. This crown sheet 
was originally three-eighths of an inch thick. I would say it was 
about one-eighth of an inch thinner — just by estimating it. 

N. C. Mace, a witness introduced by the plaintiff, testified in sub- 
stance: I am a boilermaker; foreman of the El Paso Foundry & 
Machinery Company; hâve had 11 years' expérience; am familiar with 
the construction and repairing of locomotive boilers, having served 
my apprenticeship in a locomotive engine shop where they repair 
locomotive boilers. Since this time I hâve had 11 years' expérience. 
I am foreman of the boiler department of the shop where I work. 
My work has been gênerai boiler repairer and the construction of new 
boilers. Erom my expérience I know the manner and way in which 
holes in boilers should be plugged or stopped up. I am familiar with 
the construction of crown sheets and flue sheets connected by pipes 
for the purpose of supporting brick arches, and know how thèse pipes 
are fitted in the boilers. The openings made by the removal of thèse 
pipes are usually stopped by tapping the holes, and screwing plugs 
on the inside of the firebox. By tapping, I mean eut threads in the 
hole to be filled with the plug. This can be done so as to make the 
boiler reasonably safe. I would say that if the plug is put in in the 
proper manner, under ordinary circumstances, it is impossible for it 
toTilow out. If the plug is put in in the proper manner, and kept in 
proper repair, it is impossible for it to blow out. I know what is 
meant by calking. I understand that term as applied to boiler mak- 
ing. It is proper when the plug is inserted to calk. This is done 
by taking the peen of the hammer — that is, the reverse side or round 
end of the hammer — and tapping around the edge of the plug so as 
to make it lap over onto the sheet. You tap the plug and not the 
sheet, for the reason that the blow striking that way on the plug has 
a tendency to expand it, make it tighter, drive the particles of mat- 
ter together, and the calking of the sheet would bave a tendency to 
the reverse to a certain extent; that is, it would bave a tendency to 
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loosen it up or drive the sheet further froni the ping. It would not 
enlarge the hole very perceptibly, but the jarring of the hammer on 
the sheet would hâve a tendency to disturb the mesh of the threads. 
If, when a new plug is put in one of thèse original pipe holes, the 
nian who put it in (the boiler maker) should calk the sheet (not the 
plug, but the sheet) se as to eut off one-third of the sheet — in other 
words, make it one-third thinner — in my opinion as a boiler maker that 
plug would not hâve been properly put in; because lie has weakened 
the sheet by one-third. Ordinarily, crown sheets are three-eighths 
of an inch thick. This is the cominon thickness of an average locomo- 
tive. If a plug 2 inches in diameter is placed in the crown sheet of 
an engine carrying 2 (200?) pounds steam pressure, the plug 
would of course carry 200 pounds to the square inch, and the area of 
a 2-inch plug is 3.141G, or 3%, and a little more than 600 pounds of 
pressure carried on that plug. If the crown sheet had been calked so 
as to do away with one-third of it, it would be considered reasonably 
safe if the calking process had not disturbed the threads, but you 
could not take away one-third of the sheet without disturbing the 
threads. So I would say that its efficiency had been lessened by one- 
third. An engine which is built to carry 200 pounds of steam will 
be considered safe until the steam pressure has reached seven times 
the amount carried ; in other words, seven is considered the factor of 
safety in locomotive boilers. It is not considered that a boiler is in 
danger of éruption until the pressure is seven times what the steam 
gauge registers. After thèse pipes are removed and the plug is prop- 
erly put in, I should not say it would equal the capacity; that is, carry 
the same pressure that a new sheet would. In my opinion that would 
be reduced to something like five — the factor. If the plug is prop- 
erly put in, it would be reasonably safe. I base this statement on my 
own expérience. I hâve put in numbers of thèse plugs. During some 
six years of my time, I hâve had some expérience ofï and on with 
this class of engines that had thèse pipes, and during this time hâve 
put in several of thèse plugs. The more gênerai cause of thèse plugs 
blowing out is that they begin leaking; the mud gets in around the 
meshes of the threads and has a tendency to destroy them, and as 
they are calked it generally loosens them up and destroys the meshes 
of the thread. Another reason that may be assigned would be an ex- 
cessive steam pressure, which is very seldom. It might be that the 
water had been low on the crown sheet and the sheet become heated 
to a higher température than it would be if the water were on it, and 
in that case the hole would be expanded and it would allow the meshes 
of the thread to separate with the pressure. I would say that it was 
not possible that 195 pounds of steam on an engine that carries the 
pressure of 200 pounds to blow out one of thèse plugs, if it was prop- 
erly put in and in proper repair. 

M. H. Gibbs, a witness for the plaintiff, testified in substance, that 
he had been employed as a boiler inspecter by railway companies. 
Had about nine years' experince working for the Santa Fé, was 
familiar with the construction of locomotive boilers and the manner 
in which an inspection of them is m.ade, knows what is understood by 
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flue sheets and crown sheets, and is familiar with the manner in which 
holes that vvere left by the removal of pipes are stopped in thèse crown 
and flue sheets. 

T. J. Maloney, a witness for the plaintifl^, testified that he was a 
machinist, had had 25 years' expérience as such, had worked for the 
G. H. Railvvay Company in El Paso as a machinist and afterwards 
as foreman. His duties required him to look after the repair of lo- 
comotives. Hc had charge of that work. He was familiar with the 
manner in which openings in the crown sheets and the flue sheets 
are closed, and knew how to do that work. Thèse witnesses, Gibbs 
and Maloney, were examined fully, and thoroughly cross-examined, 
and their testimony was substantially to the same eftect as that of 
the witnesses whose testimony bas been recited. As is not unusual in 
such cases, ail of thèse witnesses for the plaintift were examined by 
able counsel with the ingenuity acquired by vétéran expérience, and 
some qualification in the shading of the testimony is shown in the nar- 
rative of it as given on this acute cross-examination ; biit the substance 
of the évidence, we think, is as we hâve stated it. The rule to dé- 
termine when the évidence is such as requires that it shotdd fie sub- 
mitted to the jury to find the facts as to the issue joined by the par- 
ties is so admirably discussed and clearly stated in the case of the 
Grand Trunk Railway v. Ives, 144 U. S. on page 417, 13 Sup. Ct, 
679, 36 L. Ed. 485, that it bas not been departed from or qualified in 
the many more récent cases, but bas been expressly approved, or as- 
sumed to be correct in ail of them. Some of the language of the 
opinion to which allusion bas just been made is the following: 

"Tliere is no flxMl staudai-d in the law by wliieli a coiirt is enablcd to 
arbitrarily say in evcry ease wliat conduct sliall lie eonsidered reasonable and 
prudent, and wliat sliall constitute ordinary caro. (nidor any and ail eirenin- 
stances. The terms "ordinai'.v caro," "reasonable prudence" and sncli like 
terms, as applied to the eonduct and affairs of nien, havc a relative sis- 
nifieanee, and cannot be arbitrarily defined. What niay be deemed ordinary 
care in one case, may, under diiïorent surrouudhi.ss and cireunistances, be 
gross négligence. The policy of the law bas relegated the detenuinatiou of 
such questions to the jury, under proper instructions from the court. It is 
their province to note the spécial cireunistances and surroundings of cacli 
]!artlcular case, and tlien say whether the eonduct of the parties in that case 
was such as would be expected of reasonable, prudent men, under a similar 
State of affairs. Wlien a given state of facts is such that reasonable men may 
fairly differ as to whether there was nogligouco or not, the détermination of 
the matter is for tlie jury. It is only where the facts are such tbat ail reason- 
able men must draw the same conclusion from them, that the question 
of négligence is evcr eonsidered as one of law for the court." 

We deem it unnecessary to cite other authorities. There are re- 
ported cases almost without number which bave been passed upon by 
courts of last resort, both state and fédéral, illustrating the applica- 
tion of the rule above announced. A number of such cases bave been 
before us on writ of error, and our views bave heretofore been fully 
expressed in the reports of the opinions aunotmcing the décisions of 
this court in such cases. Refcrring generally to the décisions of the 
Suprême Court of the United States, with which we assume that the 
members of the bar are familiar, and to the décisions of this court, 
with v/hich the members of the bar in this circuit should be familiar, 
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we conclude that the trial court in the case now before us erred in 
withdrawing the case from the jury by his instructions to them to re- 
turn a verdict for the défendant. 

Therefore, the judgment of the Circuit Court is reversed, and the 
case is remanded to that court, with directions to award plaintifï a new 
trial. 



FIRST NAT. GOLD MINING CO. OF NEW YORK & COLORADO r. 
A1.TVATEK et al. 

(Circuit Court of Appeals, Eighth Circuit. December 5, lûOO.) 

Ko. 2,342. 

1. Tkial— Direction of Verdict. 

A question ot law arises at tlie close of the évidence whetlipr tlipre Is 
anj substantia] évidence on which a verdict eau be sustained in l'avur ol 
the party produciug the évidence, and, if there Is no such évidence, it 
Is the duty of the court to direct the jury to return a verdict agaiiist them. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trial, §§ 339, 
376-380.] 

2. Mines and Minekals— Locations— Assessment Work— Performance- 

Evidence. 

In a suit to quiet title to a mining claim, évidence held insufflcient to 
establish that tlie persons under whoni defoiidauts clainu-d tille to the 
grouud under a prior location had jjerforined the assi'ssiuent worli re- 
quired hy Rev. St. 1878. § 2-!2'4 [U- S. Conip. St. 1901, p. 1420], so as to hold 
the ground against plaintiff's subséquent location. 

In Errer to the Circuit Court of the United States for the District 
of Colorado. 

H. Riddell and E. W. Hurlbut, for plaintifï in error. 
William H. Bryant (Charles S. Thomas and William P. Malburn, 
on the brief), for défendants in error. 

Before SANBORN and VAA DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

_ PHILIPS, District Judge. The plaintifF in error, the First Na- 
tional Gold Mining Company of New York and Colorado, in 1901 
made application to the General Land Office of the United States for 
a patent on what is known as the "Burroughs Lode," embracing a 
number of alleged contiguous mines hitherto known as the "Garrison," 
the "Vanderen," the "Beverly," the "Ford," the "Farmer," and on the 
west of said group the "Garrison," the latter embracing 233% feet 
in length and 50 feet in width. The said mines had been located, per- 
haps, as early as 1859. The First National Gold Mining Company 
claims to hâve acquired said mining claims prior to 1889. There was 
no record évidence of the title to the said Vanderen, Beverly, Ford, and 
Farmer claims beyond a prior occupancy by the plaintifï in error and 
its predecessors. Said application for a patent was adversed by John 
Clear, Joseph Updegrafif, and Martin Lawler, who are represented in 
this litigation by their respective administrator and administratrix. 
The said John Clear in his lifetime became the assignée of the prop- 
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erty in controversy under a location made thereon August 30, 1891, 
known as the "John Clear" location, August 30, 1891. Conformably 
to the provisions of section 3336, Rev. St. [U. S. Comp. St. 1901, p. 
1430], tlie adversing claiinants instituted tliis action to détermine the 
rights of the respective claimants to the preniises. 

The statute applicable to the situation (chapter 6, § 333-1, Rev. St. 
1878) déclares that: 

"On ail daims loeated prior to tlie tenth day of May, 1872. tcn dollars' 
worth of labor sliall be performed or impvovenionts made by the tenth day 
of .Fune, 1874. and each year thereafter, for eat^h one huiidred feet in length 
O-long the vein until a patent bas been issued therefor ; but where sneh cbuiiis 
are held In çouimon, snch expenditure may be made upon auy one daim ; and 
upon a failnve to eomply witli thèse conditions, the daim or mine upon whidi 
such faihire occurred shall be opeu to re-lotation in the same manner as 
if no location of the same had ever been made, iirovided that the original 
locators, their heirs, a.ssigns, or légal représentatives, bave not resumed work 
upon the claim after failure and bcfore such location." 

The contentions made in the pleadings on behalf of the plaintiffs 
below are (1) that when said Clear made his discovery location and 
sunk his shaft in August, 1891, the premises were public domain, 
subject to entry, because the défendant below had not donc the requir- 
ed amount of assessment work thereon for the years 1890 and 1891 ; 
and (8) that even if the défendant below did any such work, it was 
at the easterly end of the entire strip of ground, and as it had not 
shown any title to the 300 feet embracing the said Vanderen, Beverly, 
Ford, and Farmer claims, of 300 feet in length, the assessment work 
done on the strip east thereof could not be regarded as sufficient to 
préserve the other claims. At the conclusion of the évidence the 
court directed a verdict for the plaintiiïs below. 

As the ground in controversy, where Clear and others made their 
alleged discovery shaft in August, 1891, had never been patented, it 
was subject to location if there had not been done the required amount 
of work thereon for the year 1890 by the applicant for the patent. 
Lawler and Updegraff having died before the hearing, their testi- 
mony is absent. There is no claim made that the défendant below did 
an}' assessment work in 1891 before the location of the Clear Iode, but 
it is claimed that the required assessment work was done in 1890 
on the 183-foot strip in the shafts and drifts thereon, known as the 
Gould Shaft. The substance of the testimony on behalf of the plain- 
tiffs below was as follows : Said Clear testified that he had lived 
for many years in the immédiate vicinity of the Btirroughs Iode, and 
had known it for many years ; it was about 400 feet f rom where he 
lived. He saw no work done thereon in 1890, although he worked on 
the Camp Grove mine, 300 or 400 feet away, for three months in 
1890 ; that in passing f rom the Camp Grove to his home he went with- 
in about 300 feet of the Burroughs mine ; that he worked on the Kan- 
sas Iode about 150 feet therefrom ; that nobody did any work on the 
Burroughs Iode to his knowledge ; that he saw the Gould shaft on that 
part of the Burroughs Iode every day in the week from his boarding 
house, and did not see anybody about the Gould shaft in 1890, and that 
he did not believe that any one could hâve been working there without 
his seeing them. 
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Harvey Henry, who had lived near this place since 1865, wlio was an 
engineer and miner, testified that he knew the premises ever since he 
went there, and that he worked on the Camp Grove in 1890 ; that to 
the best of his knowledge no work was done on the Burroiighs in that 
year; that he would hâve seen the work had it been done because he 
was working right there close to it always. The Camp Grove claim 
was 450 or 500 feet away ; that he worked as an engineer on that claim, 
which kept him on the surface and in plain view of the Burroughs ; 
that he worked on the Camp Grove claim during the last eight nionths 
of the year, but lived in Nevadaville, close by, right along. He was 
satisfied that no work was done on the Burroughs for the year 1890, 
because he was passing back and forth ail the time ; that there was 
hardly a day but that he passed around the mine somewhere ; that he 
worked on the Phœnix a few days, and that the parties could not 
hâve worked on the Burroughs during the first part of 1890 without 
him seeing them; that if anyone had worked there he must hâve known 
it. He testified that he knew the witnesses of the défendant below, 
William Williams and Arthur Lugg, and he knew Matthews in his 
lifetime, and that if thèse men had been working up there the first 
three or four months of 1890 he must hâve known it. 

James Williams, a miner, knew the Burroughs Iode about 20 years. 
In 1890 he worked on the Leavenworth, about a mile from the Bur- 
■roughs, and passed within 600 or 700 feet of the property every day, 
and did not know of any work having been done thereon in 1890, and 
that he would hâve known it if it had been done. The ground he 
worked on was west of the Burroughs Iode, about 350 feet west of 
the Clear Discovery shaft. Did not see anybody working in the 
Gould shaft; that if anybody had been working there in the spring 
of 1890 he would hâve known it because he knew where the men in the 
settlement worked. He knew Williams, Lugg, and Matthews. They 
did not work in the Gould shaft in 1890. In that year they worked 
in the shaft 78 feet west of the Ophir shaft, 108 feet east of the Gould 
monument, ofF of the ground in controversy. That he walked by the 
shaft where Williams and others were working twice a day in 1889 
and 1890. This testimony is not obnoxious to the criticism that it is 
négative in character. As to whether the locator has done the neces- 
sary amount of assessment work to entitle him to hold his claim, when 
contested, the évidence of the assessment necessarily is more or less 
in form négative. The witnesses ordinarily can only testify that they 
did not see the work done. The value of their testimony is conditioned 
upon their opportunities for observation and their relation to the situs 
of the mine, so as to enable them to see it and to say whether it was 
probable that they would hâve observed such a physical fact as the 
working of the mine had it been done before their eyes. Thèse wit- 
nesses were miners. From the very habits of their vocation they would 
take notice of the présence of their fellows engaged in such work with- 
in the range of their vision, where they were daily passing, do- 
ing like work in close proximity. It is a noteworthy fact that 
Clear and others who lived in the immédiate vicinity of this mining 
claim, familiar with it many years prior to 1890, passing by it during- 
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that year, slioiild in 1891 express their confident assurance in its hemg 
public domain, based upon the absence of any work having been done 
on the ground in 1890, by entering tliereon and making the locatioa 
shaft. 

To meet this persuasive proof, the défendant below introduced Wil- 
liam Williams, vvho tcstified that he was living in that vicinity in 1889 
and 1890 and knew the Burroughs Iode and the Gould shaft, and work- 
ed in the shaft in 1889 and a part of 1890 ; that hc was working about 
100 feet down in the shaft; that he was working under a lease from 
Messenger, who was defendant's agent ; that Matthews was interested 
in the lease with him and Arthur Lugg drove the whip ; that he thought 
they did $200 or $300 worth of work in the shaft. Matthews is dead. 
The cross-examination of this witness demonstrated beyond any rea- 
sonable contestation that if he worked there at ail it was in 1889. His 
statements were so confused and contradictory as to destroy the effect 
of his testimony as to his work there in 1890. The cross-examination 
further developed the fact that he had for some time been out of the 
country where this mine was located, and was living at Idaho Springs. 
He could not tell the year he left the locality of the mine. It further 
developed the suggestive fact that W. C. Matthews, brother of Thomas 
Matthews, who seems to bave been acting in behalf of the défendant 
below, hunted up this witness at Idaho Springs, who, though he had 
never worked on the premises, had refreshed the witness Williams' 
mind as to the circunistances. In response to the question : "Will you 
swear you ever struck a pick in that ground in 1890 ?" He answered : 
"No, sir, I won't." 

"Q. Don't you know thnt you dklii't? A. I don't lieliovp I did. Q. No\y, you 
are certain, aren't you. Huit you be2;aii to w.orlv in tlie sprint' of 18S9, and 
vvorlced about two montlis? A. Worked two or tliroo niontlis. Q. You are also 
eertaiu you went baclv tliero about tliree moiitiis later and tbon went to work 
a^ain and worked aliout tlu-ee niontlis? A. Xes, sir. Q. Never worked tliere 
atter that, did you? A. No, gh>." 

When inquired of, if as a matter of fact he had not forgotten ail 
about the matter when William Matthews came to see him, this ques- 
tion was asked him : 

"If lie badn't corne to sre you you would liavc never reniembered anytbing 
more about it? A. Yes, sir." 

Arthur Lugg, a witness for the défendant, testified that he lived at 
Nevadaville, which is near the Gould shaft, until he was about 15 years 
old ; that he knew the Gould shaft, and vvorlced there one Saturday 
driw'ng the whip horse (used for hoisting) when he was 13 years old; 
that being 13 years before the trial. This witness was also approached 
by said William Matthews, who asked him if he did not work for Tom 
and William, and he said, "Yes." 

The last witness for défendant below was Mrs. Eliza Matthews, 
widow of the man who is alleged to hâve done the work. She testified 
that she remembered her husband to bave worked there in 1890 on 
account of the birth of her son; but she testiîied that he v/orked alone 
there that year, and that Williams worked with him the previous year; 
and she also put the boy Lugg there with him in 1889. It was further 
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developed on cross-examination that from the time of the alleged work 
to a few days previous to the trial she had never thought of the mat- 
ter; and she said her husband never worked there alter September, 
1890, and when confronted with his affidavit to his having done work 
there in 1893, she admitted that she did not remember dates, because 
she never interested hersclf vvith the mining at ail. If she is to be 
credited the other two cannot be, since she testified to work done by 
her husband along in 1890, and she is the only one who does so testify. 
In this she is flatly contradicted by three witnesses, to say nothing of 
the remarkable circumstance of a rnan working unaided in a mine 100 
feet below the ground. 

Judge Riner, who presided at this trial, after the argument on the 
motion for an instructed verdict, said : 

"I hâve watcbed this testimouy with a good deal of care. Jly owu view is 
tliat you hâve uut sliowu tlie auiouiit of aissessineut worlv over there to eiititle 
you to that. As to the worlv you did in the Gould shat't, you briug in hère a 
woman who testifled her liusbaud worl^ed tliere a certain time, and a boy wlio 
said he w:orlîed there one Saturda.y drivlng a horse ; and against tliis testi- 
mony we hâve the testnaoïiy of Mr. Williams, who testifled that he passed there 
every day. I think the XJlaiutilt bas tbe prépondérance of the évidence as 
against you, so that I am inelined to grant tlie instruction.. I do not think 
the testiniony showing the amount of your assessment work is at ali satistac- 
tory ; it would not he to ]ne, and I think it fails in that, so tar that it briugs the 
case witliin the rule that obtains in this court, viz. : When the court is sat- 
isflod that the verdict sbould be but one way, it is its bounden duty to instruct 
that way. I think the ])reponderance of the évidence is in favor of the plain- 
tifC's contention that you (iid not do the assessment work." 

No right-minded, self-asserting judge, with a proper sensé of duty, 
will permit a judgment, subject to his supervisory control, to be en- 
tered which his intelligent conviction advises him is unsustained by 
sufficient évidence. While abstaining from an undue assumption of 
the province of the jury to détermine where the truth lies in conflict- 
ing évidence, and the reasonable inferences to be drawn therefrom, 
as said by Mr. Justice Brewer, in Patton v. Texas & Pacific Ry. Co., 
179 U. S. 6G0, 21 Sup. Ct. 275, 45 h. Ed. 3C1 : 

"ïhe judge is primarily responsible for the just outcorae of tlie trial. * * * 
He bas the same op]>ortunity that jurors hâve for seeing the witnesses, for not- 
ing ail those niatters in a trial not caitable of retord, and when in liis del.berato 
opinion there is uo excuse for a verdict save in favor of one party, and he so 
rules by instructions to that effect, an appellate court wlll pay largo respect to 
liis judgment." 

In Cudahy Packing Company v. Marcan, 106 Fed. 645, 45 C. C. A. 
575, 64 ly. R. A. 258, the syllabus prepared by the court lays down the 
proposition that: 

"At the close of the évidence there is always a prolimiiiarj- question for 
the judge before the case can be properly sul)initted to the jury, aud that is 
whether or not there is any substaiilial évidence upon wliicli the jury can 
projjerly return a verdict in favor of tlie party who prodncon it, and. if there 
is no such évidence, it is the duty of the court to direct the jury to return a 
verdict against him." 

Conceding that, under the pleadings, the burden was upon the plain- 
tiff Delow to show the failure of the défendant below to perform the es- 
sential work on the claJtn in question for the year 1890, we are satisfied 
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from an examination of ail the évidence that the trial court was war- 
rantée! in directing a verdict for the plaintiffs. In view of this conclu- 
sion, it is unnecessary to consider other questions raised in the assign- 
ment of errors. 

The judgment of the Circuit Court is aiîSrmed. 



TOLEDO, ST. L. & W. R. CO. v. CONNOLLY. 

(Circuit Court of Aiipeals, Slxth Circuit. January 8, 1907.) 

No. 1,553. 

1. Eaileoads— Injuries to Licensees— Négligence— Question for Jubt. 

In an action against a railroad eompany for liîlling the superintendeut 
of a milling oompany by crusliing bim between certain cars and a wooden 
spout or chute througli whieh grain was loaded from the mill into the 
cars, évidence heUt to require submission to the jury of the question of 
defendant's négligence in baclsing the cars onto the switch without notice 
to décèdent. 

2. Tbial— Instructions— Ceedibility of Witnesses. 

An instruction that a witness might be contradicted, not simply by a 
witness swearing to the opposite, but by the improbability of his story, 
and by anything, either in the testimony as giveu or in the circumstances 
of the case presented, which in the judgment of the jury tended to dis- 
crédit the witness' statements, the jury being required to ascertain the 
truth by the exercise of common sensé, etc., was proper. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, §§ 531-533.] 

3. Death— Actions— Parties— Beneficiaeies. 

Under the Ohio vvrongful death act, providing that the recovery shall 
be for the exclusive beneflt of the vvife or husband, and children, or if 
there be neither of them, then of the parents and next of kin of tlie person 
whose death shall be so caused, the recovery to be apix)rtioned aniong the 
beneficiaries with référence to their âge and condition and the laws of de- 
scent and distribution of Personal estâtes left by persons dying intestate, 
where décèdent died leaving a father and mother and brothers and sisters, 
the action was properly brought for their joint beneflt, and not for the ben- 
eflt of decedeut's next of kin, excludîng his parents, though on decedent's 
death his Personal estate would hâve passed to his brothers and sisters, 
and not to his father and mother, as provided by Ohio Rev. St. 1906, §§ 
4153, 4159. 

[Ed. Note. — For cases in point, see Cent. Big. vol. Ip, Death, §§ 47, 48.] 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

C. A. Schmettau, for plaintiff in error. 

James M. and Walter F. Brown, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This suit was brought to recover dam- 
ages for the death of Patrick Duffy through the wrongful act, neglect 
and default of the Toledo, St. Eouis & Western Railroad Company. 
There was a verdict and judgment for the plaintiff below which the 
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railroad coHfipany seeks to hâve reversed principally on the ground that 
the court should hâve given certain directions in its favor. . 

The accident occurred on January 26, 1904, on a switch of the rail- 
road Company adjacent to the mill of the Miami Maize Company. Duf- 
fy was a foreman of the Maize Company in charge of the loading and 
unloading of cars. At the time of the accident, a car was being 
loaded by a gang of men under control of Duffy. This car stood on 
the switch next to the mill and was being loaded by the use of a wood- 
en spout or chute extending from the mill into the car through its 
door. Standing on the switch about five feet to the west of this car, 
was a string of three empty cars on which the brakes were not set. 
There was a downgrade from the main track to the mill on this side 
of the switch. While Dufïy was standing in the door of the car, direct- 
ing his gang of fîve or six men, two box cars, coupled together and in 
charge of a brakeman, were kicked down upon the switch by the engine 
of a switching crew in charge of Conductor Turner. The cars, when 
eut off from the engine, were thrown into the switch with such force 
that the brakeman failed to stop them ; they struck the three empty 
cars, forced them violently against the car being loaded, and Dufïy 
was caught between the side of the door and the wooden spout and 
killed. The négligence charged against the railroad company was, 
fîrst, in not giving Duffy notice that the two cars were about to be 
kicked down upon the Maize Company's switch; second, in failing 
to set the brakes on the stationary cars; third, in throwing the two 
cars, detached from the engine, upon the switch with such force that 
they could not be controlled; fourth, in failing to provide a proper 
and sufficient brake on one of the two cars thrown in, so they could 
be stopped in time ; and, fîfth, in not stopping thèse two cars in time, 
but negligently permitting them to coUide with the cars standing on the 
switch. 

The principal contention was with respect to the claim of négligence 
in failing to give Duffy notice that the two cars were about to be 
thrown in upon the switch. The railroad company contended it had 
established by the uncontradicted testimony of Conductor Turner, sup- 
ported by his assistant Smith, that notice was given Duffy, and the 
court was requested, for that reason, to give certain charges which 
would hâve required the jury to dispose of this claim in favor of the 
railroad company. The court refused to do this. Notwithstandïng the 
vigorous argument of counsel for the railroad company, we think the 
court below took the proper view of this matter in leaving to the jury 
the décision of the disputed question of fact involved. Counsel as- 
sumed that because Turner, supported by Smith, testified that Duffy, 
some 20 minutes before the accident, gave him a list of the cars to be 
taken from and the cars to be put upon the Maize Company's switch, 
saying, "Come right away, just as soon as you can," and he replied 
"AU right. Pat, I will be there right away," that ail the notice required 
had been given, and since there was no witness to contradict this 
statement, Duffy being dead, it must be accepted as the truth, and this 
claim of négligence eliminated. The court was asked to charge that 
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"while the jury are the judges of the credibility of the wîtnesses, yet 
the jury has no right to disregard the uncontradicted testimony oî a 
witness whose credibility and veracity are unimpeached." This the 
court gave as correct in the abstract, but, applying it to the case in 
hand, reminded the jury that a witness might be contradicted, not 
simply by a witness swearing to the opposite, but by the improbabihty 
of his story, and by anything, either in the testimony as given or in the 
circumstances of fhe case presented, which in the judgment of the 
jury, tended to discrédit his statements. "Common sensé," said the 
court below, "is to be apphed hère as everywliere; and no technical 
rule of law harnesscs your judgment or controls your common sensé 
view of what is the truth, when it cornes from the witness stand. You 
are the judges of that." 

We find nothing to criticise, but something to admire, in the htcid 
définition given by the court of the word "contradicted" as apphed to 
testimony given in the course of the trial; and we think the court 
was justified in view of the argument of counsel for the railroad Com- 
pany, in saying to the jury that the fact that Dutïy, after his conver- 
sation with Turner, immediately put himself in a place of grcat danger, 
where he met his death, might be treated by the jury as a circumstance 
contradicting Turner's statement that lie was notified they vvere going 
to throw the cars in upon the switch at once. A number of witnesses 
testified to the custom of the railroad company to notify Duffy or one 
of his men, whenever it was about to kick cars in upon the Maizc Com- 
pany's switch, so that, if a car was being loaded, the spout, might be 
removed and the men look out for themselves. Whether this custom 
existed, whether ordinary care required its observance, and whether 
any notice in compliance with it was given just prior to the time of the 
accident, were ail questions which were properly submitted to the jury. 
We are clearly of the opinion that the court would not bave been jus- 
tified in taking this case, or the part to which we hâve alluded, from 
the jury. 

Duffy left a father and mother and some brothers and sisters, and it 
is submitted that no testiniony as to the condition of his father and 
mother, and the help he had been in the habit of giving them, should 
hâve been admitted, because, under the statutes of descent and dis- 
tribution of Ohio, his Personal estate would hâve passed to his brothers 
and sisters and not to his father and mother. Rev. St. Ohio, 1906, §§ 
4153, 4159. But the Oliio statute regulating the action for injury by 
wrongful death, provides that it shall be "for the exclusive benefit of 
the wife, or husband, and children, or if tliere be neither of them, then 
of the parents and next of kin of the person whose death shall be so 
caused." This action was properly brought for the benefit of the par- 
ents and next of kin of Duffy. The subséquent provision that the 
amount recovered "shall be apportioned among the beneficiaries, unless 
adjusted between themselves, by the court making the appointment in 
such manner as shall be fair and équitable, having référence to the âge 
and condition of such beneficiaries and the laws of descent and distri- 
bution of Personal estâtes, left by persons dying intestate," did not 



DADT V. BACON. 401 

inake this an action simply for the benefit of the next of kin, exclud- 
ing the parents. While the lavvs of descent and distribution of Per- 
sonal estâtes are to be considered by the court making- the apportion- 
ment, the distribution is not to be made strictly in accordance with 
such laws, for the court is also required to consider the âge and condi- 
tion of the beneficiaries, a thing not taken into account in the laws of 
descent and distribution. Rev. St. Obio, 1906, § 6135. 
The judgment is affirmed. 



DADY V. BACON. 
(Circuit Court of Appeuls, Second Circuit. Deceinlier 4, 190G.) 

No. 4.-). 

TOWAGE—SiNKINO OF TOVV— LlAllILlTY OF TO'.VINO VeSSEL. 

A steamsliip held not in fault for the sinkJng of a barge wliicli shn was 
towiug on one of lier regular trips from New Yorlc to C'ul)a, lx>cause of lier 
keeping up lier ro<cular speed until tlie iiarfo was +ou''d t'> b" i-^ di''tTp=is. 
where tlie weather was fair, and tlie siniîing resulted from the unsea- 
worthine.ss of tiie barge for such a voyage liue to lier ago aid Mructural 
weakness, wiiich condition was not Icnown to the mastor of tlie stc.iniship 
nor apparent; he ha'ving the riglit to rely on tlio assuniption tliat hof 
owner considered lier fit for tho vo.yage wh(>n lie contractei for the tow- 
age, knowing tliat the steamship was required to make schedule finie. 

[Ed. Note. — For cases in point, see Cent. I)ig. vol. 45, ïowage, §§ 11, 
24, 25.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below see 13.3 Fed. 986. 

This cause cornes hère upon cross-appcals from a decree of the Dis- 
trict Court, Southern District of New York, holding the respondent, 
who was operating the S. S. Vitneira undcr a time charger, liable for 
one-half the damages sustained by libelant by reason of the sinking 
and total loss of his barge James L,. Ogden and her cargo. 

Peter S. Carter, for libehnt. 
C. S. Haight, for appellee. 

Before LACOAIBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The steamship with the barge in tow 
on a hawser, started from New York about 4 a. m. on Junc 3, 1902, 
bound for Cardenas, Cuba, and laid her course for Cape Hatteras. 
The following excerpt from the opinion of the district judge accurately 
sets forth the circumstances attcnding the sinking : 

"The weather was fine [at the start) and continued so until tlie end. Tlie 
steamship's usual speed was from 8 to 9 knots. During the day she made 
about 7 knots. Up to about 8 o'cloek p. m. so far as the steaniship was ad- 
vised nothing unusual occurred on the barge, althoiigù she was sheering 
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badJy owing to her laek of a rudder, but at that time a signal was dîs- 
played to the steamship asking her to proceed slowly. The steamship complied 
with the request and during the night went at the rate of about 2 knots. 
There is a conflict between the witnesses from the barge as to her con- 
dition at this time, one of three men on board testifying that there were then 
two feet of water in the hold. and another that the barge was not then leaking 
seriously. I am incllned to believe the former. There is no dispute between 
the two witnesses, who hâve been examined of those on board, that after 
the signal she leaked badly. During the night, one of her two pumps became 
choked and useless. By pumping ail night with the other she was kept 
afloat, but when day broke on the morning of the fourth a sign was dis- 
played on the barge, that she wouid not float more than two or three hours 
and the men were then taken off by a boat from the steamship. At this time 
the tow was opposite a point on the coast about half way between the Dola- 
ware and Chesapeake Bays. The master of the steamship so estimated, and 
that they were then about 50 miles from the coast and about 90 miles from 
Cape Henry. Under the circumstances, he did not feel bound to deviate from 
his course, especially as the appearance of the barge indicated that it was 
not probable she wouid last much longer, though in fact she did not sink 
for 8 or 10 hours. If that could hâve been known at the time, it does not seem 
that it would bave made much différence, as it is doubtful if in view of her 
position, she could hâve been saved in any event. Her distance from the coast 
and the nearest point of refuge was such that going at the slow rate of speed 
she was obliged to use under the circumstances, she was practically without 
reasonable hope of reaching harbor, after she became partially filled with 
water." 

The barge was an old one, built in 1864, and although she had been 
repaired and was no doubt fit for ordinary towing, she was in no con- 
dition structurally to withstand the strain of a long sea voyage, with- 
out a rudder, in tow of a steamship of a regular hne, which was running 
on schedule time and had to Iceep up to a speed of 7 knots in or- 
der not to fall behind it, or incur liability for delay to the shippers 
of her cargo. She was, as the District Judge found, unseaworthy in 
the sensé of not being in a fit condition to tow safely on the voyage 
which she entered upon. 

The claim made in the hbel, and on which libelant relied upon the 
trial was that there was a spécial contract that instead of laying the 
usual and direct course for Cardenas the steamship would keep along 
the coast, so as to be within 10 or 15 miles of shore and therefore, in 
a case of disaster much nearer to a port of refuge than she would be 
on her regular course and to tow at a lower rate of speed. On the 
argument, it was further contended that, even without a spécial con- 
tract, she should bave followed the coast line as a safer course with a 
barge in tow. There was a sharp conflict of testimony as to what 
took place when the contract was made; on the part of the libelant 
évidence was put in tending to show such a contract; on the part of 
the respondent there was proof that such a contract was asked for 
but that it was refused, that libelant's agent was told the Vimeira would 
not follow the coast, and that her speed would not be reduced because 
she was running on a regular line, and because the sum ofifered for 
towing the barge was not sufficient to warrant her going at any less 
speed than ordinary — 8j4 to 9 knots. The District Judge heard and 
saw the witnesses, and found against the libelant on this branch of the 
case. lîe says: 
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"If the eontract was as contended for by the libelant, the respondent would 
hâve incurred a liability for expenses considerably in exeess of the towage 
returns. The improbability of such a eontract being made In connection with 
the testimony satisfles me that the respondent's version of what occurred be- 
tween the parties should be accepted." 

We fully concur in this conclusion. The libelant, therefore, took 
the chances as he had the right to do if he so elected, of whatever in- 
creased risk there was in towing 40 or 50 miles from the coast at the 
speed which the Vimeira maintained, until advised of disaster, viz., 
7 knots. 

The District Judge held the respondent in fault because, although 
net advised of the structural unseaworthiness of the barge, the master 
of the Vimeira nevertheless could see enough about her to inform him 
that she was not in fit condition to tow at that rate of speed, and 
should therefore hâve reduced it. Two circumstances are relied upon : 

(1) Her freeboard. There is some dispute as to what this was; 
one witness says 2 feet amidships and 4 to 4^ feet at the bow, an- 
other makes it between 5 and 6 feet at the bow and a foot and a half 
less aft. Moreover there was a bulkhead built across the bow to 
throw the water off when it struck her. Whatever was her actual 
freeboard it was amply sufficient for towing at 7 knots down to the 
time when signal was made and the speed reduced. The weather 
was fine and during her course down to the time when she was found 
to be making water — as the respondent's own witness testified "she 
rode beautifully in the sea * * * there was no washing at ail 
over her, she acted beautiful that way." There seems to hâve been 
nothing in her freeboard to call for réduction of speed during that 
period. 

(2) The absence of a rudder. Before starting the respondent had 
her rudder removed, apparently because it would be difficult to handle 
it in a heavy sea. In conséquence, it was apparent that she would 
continually sheer from side to side and thus be exposed to greater 
strain. Because she had no rudder, the pilot who took the Vimeira 
down through the harbor refused to tow her, and she was brought 
down to the Lightship by a tug. That, however, was because of the 
damage she might do to other craft which would hâve to be encoun- 
tered in a crowded harbor. In the open océan with plenty of sea 
room the situation would be différent. She was not heavily laden and 
we do not find sufficient in the évidence to warrant the conclusion 
that a Sound, well-built craft might not be expected to withstand the 
added strain of towing without a rudder without incurring any par- 
ticular risk. She was not in fact sufficiently sound in structure to 
stand that strain, but there was nothing in her appearance to convey 
that information to the master of the steamer, who knew she was 
turned over to him to tow through the open océan at his ordinary 
speed. He was entitled to rely on the assumption that her owner, who 
knew her internai structure and condition, considered her fit to set 
out on such a voyage, and until something occurred to indicate that 
such assumption was unsound, was entitled to rely upon it. The Dis- 
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trict Judge, in our opinion, gave toc much considération to a remark 
of tbe master upon cross-exaniination tliat lie considered "one knot 
was too great a speed to tow that barge." Tliis is wisdom after the 
event, and manifestly an exaggerated form of expression epitomizing 
his gênerai disgnst at the complète break down which occurred withoùt 
any untoward condition of wind or sea. He says that he did not think 
her "ail right" to tow when she was given to him, but his testimony 
shows that what he meant was that he considered it a "very foolish 
idea" to tow without a rudder. 

In our opinion, no fault is proved against the steamer. The decree 
is reversed, with costs, and cause remitted, with instructions to decree 
in accordance with this opinion. 



PENNSYLVANIA E. CO. v. McCAPFREY et ux. 

(Circuit Court of Appeals, ïliird Circuit January 14, 1007.) 

No. 27. 

1. Cakeiebs — Injuries to Passengehs — Burden or Proof. 

In an action against a carrier for injuries to a passenger, tbe burden of 
proof of nesli.i,'once is on tlie i)laintitt', and eaïuiot l)e sliifted to the de- 
fendant witliout sliowins that the injury in question was caused, by somo 
person or thing couneeted witJi the carrier's railroad or business of 
transportation. 

fEii. Note. — For cases in point, sce Cent. Dlg. vol. 9, Carriers, §§ 1283- 
12M.] 

2. Same— Evidence. 

In an action for injuries to a passongor by a missile coraing through an 
open car window, plaintiffi's évidence was that the missile enterod, through 
an opon window on the side next to a passing froiglit train, that it was a 
boit with a nut on the end of it, and that such bolts were largol.v used 
in construeting ordinary freiglJt cars, while, on the other band, tliere was 
e^'idenee that tlie missile was thrown through an open window on the op- 
posite side of the car by one of several boys who were jielting the train 
as it went by them. neld, that tlie évidence as to wbether tlie missile 
came from a source for which tlie carrier was responsible was iiisuffleient 
to juPtify a verdict against it, and that a verdict should, therefore, hâve 
been directed in its favor. 

In Error to Circuit Court of the United States for the District of 
New Jersey. 

James B. Vredenburgh, for plaintiff in error. 
Edwin F. Smith, for défendant iu error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. In this opinion the parties to the cause 
will be referred to in accordance with their respective positions in 
the court below, where Mr. and Mrs. McCaffrey were the plaintiffs 
and the Pennsylvania Railroad Company was the défendant. 

While the plaintiffs were passengers in one of the cars of a train 



PENNSYLVANIA R. GO. V. m'cAFFKET. dOS 

operated by the défendant, Mrs. McCaffrey was struck by something 
which entered the car from the outside, and the défendant was averred 
to be liable for the injury thus caused to her, because, as was alleged, 
it "carelessly, negligentîy and improperly allowed certain of its roliing 
stock to become so eut of repair and unsafe, and so carelessly, negli- 
gentîy, and unskillfuUy operated, managed and controlled its said 
railroad and the appurtenances thereto, and in particular a certain 
other train of cars consisting of box or freight cars, drawn by a 
locomotive upon the track next northerly to the track whereon was 
the train of passenger cars in which the said p'aintiff, Mary lî. AIc- 
Cafifrey, was, that the said plaintiiï, Mary B. McCaffrey, vvithout any 
notice or warning to her given, and witbout any fault or négligence 
on her part, was struck upon the head by a boit, bar, or other pièce of 
iron or steel, coming loose and separated from one of said box or 
freight cars (the same being then and there unsafe and out of re- 
pair)." The plea was the gênerai issue, and at the close of the trial 
the court, though requested, refused to direct a verdict for the de- 
fendant. This refusai, amongst other things, is hère assigned for 
error. 

It is unquestionably true, as in substance vi'as averred, that the 
défendant owed to Mrs. McCaffrey the duty to see to it that, while 
she was a passenger upon its train, no harm would corne to her through 
any négligence in the opération or management of its railroad or of 
the appurtenances thereto, inckuling "the certain other train of cars" 
referred to in the above extract from the déclaration. But, except as 
against its négligence or that of its servants, the défendant did not, by 
accepting Mrs. McCaffrey as a passenger, become an insurer of her 
safety. The gravamen of her complaint — the gist of her cause of 
action — was négligence. She neccssarily alleged that her injury was 
caused by lack of due care, and évidence of négligence, or of some fact 
or circumstance justifying the assumption of its existence, was there- 
fore indispensable. The burden of proof in ail such cases rests at 
iirst upon the plaintiff, and, even in the case of a passenger, it cannot 
be shifted to the défendant, witbout showing that the injury in ques- 
tion was caused by some person or thing connected with its railroad 
or business of transportation. Hence it was that the plaintifFs in the 
présent case endeavored to maintain their spécial allégation that the 
thing which struck Mrs. McCaffrey had corne "loose and separated" 
from one of the cars of a passing train, anrl, if the évidence they ad- 
duced had been sufficient to warrant a finding that such was the fact, 
nothing more, at the outset, couM hâve been required of them, for 
from such a finding, if made, a presumption of négligence would bave 
arisen, which, unless and until rebutted, would hâve been conclusive. 
When, however, the learned judge was asked to direct a verdict for 
the défendant, the taking of testimony had been concluded, and the 
question then presented was whether, upon ail the évidence, the 
p'aintiffs' hypothesis as to the source of the ofïending missile could 
reasonably be adoptcd, and we think this question .should bave been 
negatively determined. There was no direct testimony as to where 
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it came from, nor was there any proof from which, in our opinion, îts 
nature and origin could be legitimately inferred. The évidence on be- 
half af the plaintiffs was, in effect, that it entered through an open 
window on the side next to the passing freight train, that it was a 
boit with a nut on the end of it, and that such bolts were largely used 
in constructing ordinary freight cars; whiist, on the other hand, there 
was évidence tending to show that the harm-inflicting thing, whatever 
it may hâve been, was thrown througli an open window on the op- 
posite side of the car, by some one of several boys, who, as was testified, 
were pelting the train as it went by them. 

Upon this State of the proofs the defendant's request for binding 
instructions should not hâve been denied. Undoubtedly, it commonly 
is within the province of the jury to décide an issue as to neghgence 
by drawing the reasonable inference from the primary facts. But 
reasonable inference is one thing, and mère guess or arbitrary sur- 
mise is another and very diiïerent thing, and though it may be that 
the évidence for the plaintiffs, if alone considered, would hâve war- 
ranted a suspicion that in some way or other the moving freight train 
was responsible for Mrs. McCafïrey's hurt, yet it is plain that, from 
the évidence as a whole, no more explicit déduction could hâve been 
properly made than that the missile which struck her came either from 
that train or from one of the boys that hâve been referred to. The 
jury, however, was allowed to conjecture that it came from the train, 
and upon that conjecture merely to base the further finding, also an 
inferential, though a légal, one, that the défendant had been guilty 
of négligence. 

We think this should hâve been prevented by granting the de- 
fendant's request for a directed verdict, and therefore the judgment of 
the Circuit Court is reversed. 



MORRIS V. DUNRAR. 
(Circuit Court of Appeals, Tbird Circuit. January 3, 1907.) 

No. 47. 

Writ of Ereoe— Final Judgment. 

Défendant flled a gênerai demurrer to plaintiffs statement or declara- 
tio», which demurrer was sustained with leave to the plaintiff "to discon- 
tinue on payment of costs," but it did not appear that there had ever been 
a dlscontinuance, or that défendant had ever entered Judgment against 
plaintiff prior to the suing ont of the writ of error. Held, that the order 
was not such a final judgment as would support the writ. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, § 
465.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
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L. C. Barton, for plaintiff in error. 

John N. Dunn and A. S. Moorhead, for défendant in error. 

Beforc DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. The record submitted to us in this 
cause sliows tliat the défendant filed a gênerai demurrer to the plain- 
tifï's statement, or déclaration. After argument of the demurrer, as 
appears by the opinion brought up witii the record, the court concluded 
that the demurrer should be sustained, and added that "the plaintiff 
wiU hâve leave to discontinue on payment of costs." A writ of error 
opérâtes only on a record in which a final judgment bas been entered, 
and the only final judgment that could hâve been entered against the 
plaintiff on this demurrer was a judgment nil capiat, or its équivalent. 
2 Archbold's Practice (13th Ed.) 934; Tidd's Practical Forms (8th 
Ed.) 250; United States v. Leverich (D. C.) 9 Fed. 481; Gould v. 
Evansville, etc., R. R. Co., 91 U. S. 52G, 527, 23 L. Ed. 416; Cole 
V. Wooden, 18 N. J. Law, 15, 20. It is a common practice, however, 
when a demurrer is sustained, to enter an interlocutory order in favor 
of the demurrant, and to allow the defeated party an opportunity to 
amend or to plead over. Alley v. Nott, 111 U. S., 472, 474, 4 Sup. Ct. 
495, 28 L. Ed. 491. In this case, instead of allowing the plaintiff to 
amend his statement, or déclaration, the court stated that he might 
discontinue. Whether he entered an order of discontinuance does not 
appear. Neither does it appear whether the défendant has entered any 
judgment against the plaintiff. 

The resuit is that we are compelled to dismiss the writ of error. But 
as the défendant bas argued only the points presented by the assign- 
ment of errors, and has not moved to dismiss the writ, no costs will be 
allowed. 



In re DIAMOXD. 
(Circuit Court of Appeals, Second Circuit Deceiuber 4, lOOG.) 

Ko. 44. 

1. BANKBUPTCr— COUET OF Baskiîuptcy — PoWEE TO Amend Priob Obuebs. 

A court of bankiniptcy has power to amend an order of discharge at 
any liiue before the proceedings in the case hâve been closed provided such 
amendaient will not afïeet vested rights. 

2. SaME — DiSCIIABGE — PAKTNEESniP DeBTS. 

Partnership creditors may prove their claims against the estate of a 
banlcrupt partner, although entitled to share only in the surplus of his 
estate after his individual creditors hâve been paid, and wliere their debts 
hâve beeu scheduled, and they hâve had due notice of the proceedings, the 
bankrupt is entitled to a discharge ffom such debts as well as his individ- 
ual debts. 

XEd. Note. — For cases in point, see Cent. Dîg. vol. 6, Bankruptcy, § 778.] 
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Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

Tins cause coines liere upon pétition to review an order m;tde by tlie 
District Court, Soutliern District 01" New York, aniemlin!; tlie order of sid- 
judication and iietition and order for disclmrse, so as to disciuirgo tlie t)anlî- 
rupt from lilg dei)ts as nieuilier of a partnersliip. as well as from liis in- 
dividiial délits. ïlie original sciiednle euunierated ail tbe firm creditors, wlio 
had due notice of ail proceediiigs. 

Sol. J. Frendenheim, for petitioncr. 
E. J. Myers, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The amendments were such as the District Court 
had power to make, and the case seems a proper one for the granting 
of the relief prayed for. See In re Kaufnian (D. C.) 1?>G Fed. 262, 
in the conclusion and reasoning of which we fuUy concur. The peti- 
tioning créditer contends that the case citcd was erroneously decided 
because it held that firm creditors might présent their claims against 
the individual bankrupt, whereas this court in Re Tanes, 133 Fed. 912, 
67 C. C. A. 216 held that "such proof could not'be rnade." Tliis is 
a misreading of our décision in the Janes Case. We did not hold 
that such claims might not be made — indeed section 5f, Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424], 
evidently contemplâtes that they may be made — but only that when 
creditors of a partnership and creditors of an individual member there- 
of had proved their claims, they sliould not ail share alike in the indi- 
vidual estate, that the individual creditors should first be paid from the 
individual estate, and that it was the surplus only, if any there were 
after such payment, which could be marshaled for distribution to the 
firm. creditors. 

The order is affirmed. 



WELLS & RICn.\UDSON CO. v. ARKAIIAM et al. 

(Circuit Court of Appeals, Second Circuit. Noveniber 19, 190G.) 

No. 173. 

INJUNCTION — Grounds — Indiicinq Hreacu OF CoN'TRAOTS. 

An order granting a in-eliminary injunction restraining défendants from 
inducing complainaut's custoniers to violate tlieir contracts by selling a 
proprietary medicine nianufactured b,y coniplaiuant to défendants, contrary 
to tbe terms of tlieir said contracts, considered, and affirmed. 

AVallace, Circuit Judge, dissonting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 146 Fed. 190. 

E. Ë. Wise, for appellants. 

F. S. Reed, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 
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PER CURIAM. The assignments of error do not require us to dé- 
cide whether the terms of the injunction are broader than the case 
warrants. The fifteenth assignment is the only one directed to the 
point, and does not specify any particulars in which the terms are too 
broad. For reasons stated on the argument, we are of the opinion that 
\ve are not authorized to pass upon the question of jurisdiction pre- 
sented. 

Upon the principal question argued we are not convinced of the un- 
soundness of the conchisions of Judge Thomas as expressed in his 
opinion in the court below, and see no reason for departing from our 
usual custom not to formulate an extendcd opinion on api^eals from 
orders for prehminary injunctions where we affirm the court below, 
unless we disapprove the reasoning of its opinion. 

The order is affirmed. 

WALLACE, Circuit Judge (dissenting). I do not agrce, with the 
majority of the court that we are not authorized to pass upon the 
([uestion of the jurisdiction of the court below. In Boston & Maine 
Railroad Co. v. Gokey (lately decided by this court) 1-19 Fed. 43, I 
bave given the reasons why I think the court should no longer adhère 
to its décisions in United States v. Lee Yen Tai, 113 Fed. 4fio, 51 C. 
C. A. 299, and Fisheries Co. v. Eennen, 130 Fed. 533, 65 C. C. A. 
''9. I think, however, that the biJl shows a case in which the requisite 
jurisdictional amount is involved. One of the rights sought to be 
protected by the complainant is i's System of contracts, which is al- 
leged to be of the value of more than $2,000, and the bill allèges that 
the acts of the défendant which are complaincd of are destructive 
thereof. 



BULLOCK ELECTRIC MFG. CO. v. (JILXKR.XL ELECTRIC CO. 

(Circuit Court of Appoiils, Sixtli Circuit. Ueconibei' 4, lUOG.) 

No. ],."mO. 

1. Patents— Invention— AEM.vruRE Coiîes. 

The Reist y)Uteiit, No. ri08.(>:î7, for an improvemcnt In armature cores 
designed to secure iun])le veiitilation by t))(> use ot luctal scjiarators be- 
tween the stn-tioiis of lauiiii;ie of whicii tlie core is built u]i, discloses 
merely a cavryius forwavd of tlie idea of ]ii-ior aevices l)y the use of tlie 
saine means chan^ed only in form or des;i-ee \yhich did not iuvolve inven- 
tion : it is also void for ins-uflicioucy of descriiition of tlie separators in 
respect to their thickness, fovm, and composition to diil'erentiate them 
iToui tliose of the prior ai't, being described in the specilieation merely as 
"thiii'' and of "métal." 

2. Same. 

Vï'hen tlie novelty of an invo'ntion consists In the dimensions or the 
niaterial of the new thin,? devised, the i)atentee must specify the par- 
ticulai- dimensions or the particular maleritil his invention contemplâtes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 133 ■ 
135%.] 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
For opinion below, see 1 IG Fed. 549, 
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Thomas F. Sheridan and C. V. Edwards, for appellant 
W. K. Richardson, for appellee. 

Before LURTON, SEVERENS, and.RICFIARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal from an interlocu- 
tory decree of the Circuit Court sustaining certain claims of a patent, 
awarding a perpétuai injunction, and ordering a référence to a mas- 
ter for the ascertainment of profits and damages. The patent whicli 
is the basis of the controversy is No. 508,637, issued to H. G. Reist, as 
assignor to the complainant, November 14, 1893, for an "improvement 
in the construction of armature cores" in dynamo electric machines. 
The biU charged the défendant, the BuUoclc Electric Manufacturing 
Company, with infringement. The answer denied that Reist was the 
fiirst inventor of the devices for which the patent was granted, averred 
the anticipation thereof by numerous former domestic and foreign 
patents and earlier publications disclosing the supposed invention of 
Reist, and also denied infringement. In his spécification the patentée 
States that his object was to improve the construction of armature 
cores, so as to obtain ample ventilation for dissipating the beat generat- 
ed therein without détriment to the inductive qualifies of the core. 

It was well known that in the opération of such machines, heat was 
generated in the core of the armature by eddies of the magnetic flux 
in parts remote from the conductor whereby a waste of power was in- 
curred; and besides, the obstruction thus encountered incited heat 
which might become injurious to the armature. Other factors are 
suggested which combined to create heat in the core, but that mention- 
ed has been recognized as the principal one. Naturally this difhculty 
was most serious in large armatures consisting of massive collections 
of iron. The core of the patent in suit is, says the patentée, to be built 
up in the usual manner of annular iron laminae in layers, and is sup- 
ported by a spider having arms radiating from the shaft, but instead 
of making the core solid from end to end, he builds it up in sections 
or bundles of laminse, and between each two sections he introduces 
skeleton separators which consist of "ribbed castings, riveted or other- 
wise suitably fastened to the side of one of the laminse, and each adapt- 
ed to bear against the outside lamina of the next section." In another 
place, he states that, instead of the ribbed castings, he proposes in 
some cases to make the separators of sheet métal, having one portion 
turned up at right angles to the other, which latter is "riveted or other- 
wise secured to" the outside lamina of a section, while the edge of 
the turned up portion bears against the outside lamina of the next 
section as in the first instance. Thèse separators, in one form, consist 
of thin, flat plates secured to the lamina by rivets, and are provided 
with' thin ribs extending outwardly to the outside lamina of the ad- 
jacent section, the ribs being radial to the centre of the armature. In 
another form the ribs are riveted directly on the lamina, and of them- 
selves constitute the separators. In another form several equidistant 
ribs are assembled on a skeleton form of separator, which are specially 
adapted to the toothed, or Pacinotti, style of armature ; the ribs in such 
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case bearing against the opposite teeth of the separated sections. The 
material of which the separators shall be composée! is "brass or other 
métal, cast in the shape desired." For a more complète understanding 
of the structure it seems désirable to exhibit the drawings (except Fig. 
6, which is unnecesary) attached to the spécifications, as follows: 
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Fig. 1 shows the separators in cross-section of the armature. C is 
no part of the separator ; B is one of the laminse ; A is the flat portion 
of the separator; and a is one of the ribs set up upon it. Fig. 2 is 
a face view showing the separated sections of the armature and the 
separators in place. Thèse two figures illustrate the separators when 
used in the form of armature wherein the periphery is entire, and on 
the surface of which the conducting wire is wound. The other figures 
are of toothed, or Pacinotti, style of armature wherein the core is in 
regular spaces recessed at the periphery, and so, of course, the rings 
or laminse of which it is composed. The wire is wound in the spaces 
between the teeth. In ail the figures, b shows the holes in which the 
rivets are to be driven to attach the separators to the lamina. It will 
be observed that in Figs. 4, 5, and 7, the separators consist only of flat 
pièces riveted to the laminas. And it will be noticed also that in Figs. 
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1 and 3 the ribs of the separators extend outwardly to the periphery of 
the core, in both forms of the rings, the smooth and tlie toothed périph- 
éries. The daims which it is alleged are inf ringed are thèse : 

"(1) A laminated armature core bnilt up iu sections, and separators at- 
taclied to the lamin;» between two consécutive sec^tious, as aud for the pur- 
pose dcscrilicd. 

"(2) In au armature core the combination witli sections laiilt np of laminie, 
of separators eousisting of ribs of métal between said sections, aud in cou- 
tact witli adjacent laminœ vvliereby ventilating space is atïorded betweeu the 
innér and outer surfaces of said core, as described." 

"(4) In a toothed armature core built up of laminated sections, separators 
consisting of ribs extendlug outwardly from the teeth on one of said se(!tions 
to the corresponding teeth on the adjacent section, wlierel)y said sections are 
niutually supported and air passages radial to the center of said core af- 
forded, as and for tlie purpose specitied. 

"(ô) Au armature core consisting of laniinje arranged side by side and sep- 
arators attached to certain of tlio laminiB to form a ventilating space or s]iaces 
iu the core. 

"(0) An armature coi'e consisting of layers of lamin;e built up in sections or 
buudles, and pronged or skeleton sejiarators attached to an outside lamina of 
each of said sections, whereby ventilating space is provided betweeu iidjacent 
sections, as described." 

"(8) In an armature a sheet or laniiua having teeth or projections for the ré- 
ception of the armature coils or armature couductors, and métal separators 
ri-^-eted or otherwise secured thereto, said separators extendlng toward the 
poihts or free ends of said teeth or in'ojections." 

A very comprehensive, and, as we think, extravagant, interprétation 
is put upon thèse claims by the coinplainant's expert in laying the foun- 
dation for his comparison witlt eariier structures. It is stated that the 
invention is principally intended for dynamo-electrical machines in 
which the armature revolves inside the stationary magnetic fîeld. But 
it is further stated that it is also applicable if the machine is one in 
which the field is the revolving member and the armature is stationary. 
And this is apparent. But it will conduce to clearness to discuss the 
subject by référence to a machine organized in the fjrst of the forms 
nientioned, though some of the characteristics of separators required 
in this first form might not be so important in the other, a circumstance 
resulting from the fact that in one form thcy are in a rapidly rotating 
organization while in the other that body is stationary. If this had 
been an original invention, first dcvised to sccure ventilation of the 
armature by fixing open spaces in its organization through which cur- 
rents of air could be carried, it must bave been admitted that it ex- 
hibited a new and very useful device to supply a need that had been 
recognized in the art as a serions one. But it was not. It followed 
in the wake of numerous patented inventions intended to meet this 
need, and the défendant contencls that no new idea is shown by the 
Reist patent, but only the mechanical skill which one conversant with 
the subject, and with what had already been pointed out as means for 
meeting the difficulty, might be expected to supply. It is contended 
that Reist discovered no new principle or mode of opération which is 
represented by the means he proposed, and that the means which he 
did propose eiïect no new resuit, but are the équivalent of former con- 
structions operating in the same way, more skillfully designed perhaps, 
but carrying forward an old idea in better forms. This défense makes 



BULLOCK KLECTRIC MFQ. CO. V. GENERAL ELECTRIC CO. 413 

it necessary to find out what had already been discovered and known 
in the art when this patentée brought out his method of constructing 
separators in armatures to effect their ventilation. We cannot under- 
take to critically analyze and exhibit in détail ail the former construc- 
tions of separators shown in tne patents found in the record, but shall 
confine ourselves to a few which seem to us most relevant and impor- 
tant ; thoug'h there are many others in the record which illustrate the 
gênerai idea of the proper method of providing for ventilating the ar- 
mature, that is, by separating the core into sections and putting separa- 
tors between them, to maintain the spaces for currents of air. We may 
préface what we hâve to say by stating that the necessity, or at least 
the great advantage, of ventilating the corcs of armatures had been 
known and appreciated several ycars beforc Reist gave his atten- 
tion to it, and that the method of doing this by dividing the core into 
parallel sections and interposing between them, separators to hold them 
apart, and provide space for the circulation of air in the body of the 
core had been devised, and for several years practiced, in the manu- 
facture of such machines. 

In 1881, one Brown obtained a patent for improvemcnts in arma- 
tures which showed them built up of sections of soft iron bars, a 
miCthod of construction since superseded by the use of thin laminœ in- 
stead of bars. The need of ventilation was the same as in the later 
construction. For the purpose of securing it, Pirown employed plates 
of sheet métal, such as Russian shcet iron, secnred to the outer bar of 
each section. Thèse plates were providcd with fianges turned up at 
right angles from each edge of the plate. The edges of the flanges 
did not bear directly upon the opposite bar, as in the Reist patent, but 
contacted with the corresponding cdges of a similar plate riveted to the 
opposite bar. Thèse plates separated the sections and formed an air 
chamber. The sides of the plates were radial to the central line of the 
armature. Several openings were made in the flanges on both sides 
of the plates through which the air from the central chamber was 
drawn through the armature, some of it passing directly through the 
periphery and part sidewise through an opening in the bars, and thence 
out through the radial chamber. And in his third claim, he includes 
thèse plates to form, as he says, "an air chamber which communicates 
with the external air, whereby, during the révolution of said armature, 
air will be drawn into said chamber and circulate into and through the 
air sp?.ces of the bobbins or sections." 

In November, 1883, patent No. 388,0.51 was grantcd to Giles for 
an invention, the sole purpose of which was to provide for the forma- 
tion of air spaces in the core of armatures. Instcad of dividing the 
lamjnœ into bundles or sections, he attached separators upon "one or 
both" sides of each lamina (he calls them "rings") "oblique ribs uni- 
formly arranged and spaced, and inclining away from the direction of 
the armature," a feature shown in other patents, evidently designed 
to facilitate the draft of air. The ribs were attached to the "rings" 
and extended the entire width of them, but were insulatcd from them 
to "prevent electrical currents from traversing the core." AU his 
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claims call for thèse ribs as means for separating the rings and afford- 
ing ventilating spaces. 

On March 3, 1884, R. E. B. Crompton obtained a patent in England 
for an invention of improvements in dynamo electric machines which 
was patented also in Belgium in 1885, and in the United States August 
7, 1888, where it was numbered 387,343. He states that the objects of 
his invention are, referring to the armature: 

" * * * Third, the arranging of the winding and its insulation so as to al- 
low of the free aecess of a ventilating current of air to every part of its sur- 
face, and the providing this ventilating current by simple means." 

His preferred form of armature is built up of annular rings of soft 
sheet iron mounted on the dove-tailed radial spokes of the spider. Cor- 
responding dove-tails are made in the inner edges of the laminœ. Fig. 
2 shows one of the rings (or "laminae," or "washers," as they are 
indiscriminatelv called in the art) of the Gramme form of core. 

F/G. 2 




The rings are composed of sections arranged in parallel form with 
ventilating spaces between the sections. In building up the armature, 
he lays the rings one upon another, properly insulated, and "at regular 
intervais as shown at g, gl, g2, g3, etc., the washers may be spaced 
from one another by strips of material, i, i, which must also insulate 
them from one another and thus leave radial ventilating channels or 
space." He says "radial" ventilating channels or spaces. Référence 
to his drawing shows that the separators and spaces are in a gênerai 
sensé radial, but not quite so, for they are turned backward some- 
what (having regard to the motion of the armature indicated by the 
arrow) so as to promote the exit of the air, as in other constructions 
heretofore referred to. And, he adds cautions appHcable to the plain 
ring core and to the toothed ring core to so construct them and form 
the winding as not to obstruct the ventilating spaces. At this point, 
we remark upon a matter which will be referred to later. In his 
drawings Crompton shows in Fig. 2 in cross-section a smooth armature 
and the spacing ribs, i, i, extending to its periphery. In Fig. 4 he 
shows a toothed armature, but the spacing-ribs are not shown. And 
a question is whether in the latter form he extends the ribs along the 
teeth. Inasmuch as hé had extended them in the smooth form to 
the surface, and the teeth are so thin and fragile as to require a sup- 
porting séparation to prevent their collapsing into the ventilating space, 
and no other way of preventing it is suggested, we think it is a reason- 
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able supposition that he extended the separators back of the teeth to 
the periphery of the armature. He could not préserve the air space 
without resorting to some such expédient. In claim 3 he talces in the 
separators, called "spacing pièces," as follows : 

"(3) In an armature for a dynamo-electric machine, the combination of a dé- 
tachable spindle with radial bars and iron disks arrangea wlth spacing-iiieces 
and radial ventilating passages, substantially as set forth." 

It is to be observed that it is not hère stated of what kind of mate- 
rial his separators are composed. In the spécification he terms them 
"strips of material" and, as just noted, in his claim, "spacing pièces." 
But it is apparent that any kind of insulating material sufïiciently rigid 
to maintain the séparation would meet the requirements. We say 
"insulating material" because the patentée takes pains throughout to 
lay stress upon the insulation of the rings. 

A later patent to R. L. Cohen, No. 397,340, was granted February 
5, 1889, the object of which was to so build up the armature "that 
ample opportunity will be afforded for the perfect ventilation of the 
armature during the working of the machine." In this the armature 
was divided into sections, at one end of which were plates extending 
to the periphery of the core. On thèse plates were projected "lugs" 
as they are called in one place, or "distance pièces" as the^r are else- 
where called, or "spacing pièces" as designated in the claims, bear- 
ing against the opposite section and providing the ventilating spaces. 
Fig. 3 shows one of thèse plates with the spacing pièces, a, a, projected 
thereon. 




Two features of thèse spacing pièces may be noticed hère. They 
are radial to the center of the armature, and they are uniformly set 
with their wider dimension in the line of the current of air plainly in- 
dicating that the patentée had in mind the idea of so constructing his 
spacing pièces as that they should econoniize room for the current of 
air in the ventilating spaces. Claim 1 in this is as follows : 

"(1) The combination of the shaft of an armature with the shell comprising 
hollow bobblns and interposed spacing-pieces, eaeh hoUow bobbin consisting 
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of oprosite end disks and an interposed tubular shell, ail substantially as 
specifled." 

In a later patent to Cohen, of March 11, 1890, he converts the 
"wings or liigs" in each radial line into one wing extending across 
the width of the rings. In other respects the organization of the 
armature exhibited in the Cohen patents is unhke the forms in the 
other patents to which we hâve referred; but the différence does not 
materially affect the particular purpose common to ail thèse construc- 
tions in the provision of ventilating spaces, which we are now con- 
sidering. 

The new thing which Reist claims to hâve invented is his separators, 
and the question is whether he made any advancement beyond the 
former art which partakes of the quality of invention. And if he 
did in what did it consist? Separators in a considérable variety of 
forms had, as we bave seen, already been provided. There was noth- 
ing new in tins gênerai fact. Their purpose in such machines was 
understood. The principles and method of construction had been 
illustrated and were well known. If he could develop some new prin- 
ciple or some new means having the qualities of originality and utility, 
he might, if the sources of his new light were obscure and requircd 
more than the intuition and skill of those in the practice of the art to 
discover or recognize them, be entitlcd to a patent. But, if he was 
in the bea*:en path and saw only how the means already known and 
-practiced could be improved in détail, such as bv chann-ing the form, 
cxtcnding the size, carrying the same thought into another part of th2 
sanie structure with no change in the character of its function there, 
or in any like case which does not display something extraordinary, 
somcthing beyond the sphère of the common intelligence of those con- 
versant with the art, such exercise of skill wonld not be invention. 
Rcfcrring to his claims, it would seem as if Rcist considered himself 
the originator of the idea of using separators as a device for the divi- 
sion of a solid armature and transmit'ing the air between the sections. 
But we bave seen how far this was from the fact. It had for a nnm- 
ber of years been embodied in varions forms and put into practical 
use. Ile simply changed the form of such separators and attached 
them to cne of the outside lamina of the sections. By this attachment 
before using those parts in building the armature, he made them m- 
teg-ral as they were in Cohen's patent, and in Giles', and in the still 
earlier patent to Brown. As has been already shown, in some of the 
previous structures the separators were attached to the sections ; in 
others tliey were not. and the clamping of the sections together seem-, 
to hâve been relied upon for holding the separators in place. And, 
indeed, there could be no invention in making such attachment to 
something, if it seemed necessary to maintain the separators in posi- 
tion, and prevent their flying ont in the rotation of the armature; and 
what mode of attachment could be more obvions than securing it to 
the laminas with which it was in contact in former constructions? 

It is contended that there is an advantage in Reist's conception of 
making the strips and spaces radial to the center of the armatt.re. 
Whether there is any advantage in an adhérence to that form we can- 
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not say. It would seem so. If there îs, it was so formed in Cromp- 
ton's patent, and such was the form in Cohen's and in others. But 
the principal novel feature which Reist contemplated was that his 
separators should be thin; the object being- to obstruct as little as pos- 
sible the ventilating spaces. It seems hardly possible to say that there 
could hâve been any invention in this even if Reist was the first to 
advance in set form such an idea. Every electrician would appreciate 
that it was désirable to use as little inert material as might be, as well 
as that what was used should be put in the line of the current of air, 
and not cross-wise of it. This Crompton did to make his "radial ven- 
tilating spaces" and it was what Cohen did in both his patents when 
he set the sides of his spacing pièces in the direction of the air current. 
But Reist does not state how thin his separators shall be, nor how far 
they shall project toward the opposite section. If it be answered that 
he leaves thèse things to the judgment of the builder, the resuit would 
be that he appreciated that the builder would be compétent to déter- 
mine what would be the right dimensions for properly ventilating the 
armature, and this had been the only problem, if we call it such, that 
Reist himself had before him, for the state of the art was already ad- 
vanced to that question. Supposing the artisan to take up the work 
of building an armature and using Reist's separators having ribs set 
up on a base attached to a lamina, how far shall they project? And 
of what thickness shall they be? Any intelli'^ent person would say 
that thèse dimensions should be in proportion to the size of the arma- 
ture, the bulk of the material to be ventilated. And so what would 
be thin in a large armature would be thick in a small one. Thus it 
is a question of degree. Or suppose the artisan wishes to construct 
a ventilated armature, and does not care to use Reist's separators, how 
shall he know in what manner he shall avoid the Reist patent? How 
thin must his separators be to do this ? Or suppose a purchaser wishes 
to buy one. He must look out for the patent. By what test or com- 
parison shall he be guided? Thèse inquiries enforce the ruie that the 
patentée must describe with sufficient certainty the particulars of his 
invention so that the artisan and the public may know the character 
and limits of it, and how it is to be distinguished from others which 
the one may make, or the other purchase, in safety. Again some of 
the forms which Reist suggests as embodying his invention consist 
only of a flat member lying on the face of the lamina. It must be 
obvions that in such case it must be thicker than in case he forms a 
rib or lug upon it. For ventilation could not be adequately secured 
without a considérable thickness of his flat separator. The same con- 
ditions in respect to the thickness of his separator would exist as in the 
Crompton patent, and in both cases the same question would arise, 
how thick shall the separator be? And, if in Crompton's case that 
question is left to the judgment of the builder, so it is in Reist's, and 
it follows that the latter has taken no forward step whatever. This 
feature of the indcfiniteness of description was adverted to by the 
Chief Justice in delivering the opinion of the court in Guidet v. Brook- 
lyn, 105 U. S. 550, 26 h- Ed. 1106, and influenced the décision. The 
patent was for an improved stone pavement. In earlier practice the 
blocks had been comparatively smooth but slightly rough on the sides, 
149 F.— 27 
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and when put in place their upper edges were too near together to 
afford sufficient holding for the caulks of the shoes of draft horses 
used on the road, and strips of wood or stone had been put in the 
spaces or the edges of the blocks were chamfered. The patentée speci- 
fied that the blocks he proposed should be sufficiently rough to hold 
them in composition sufficiently far apart to give the proper space 
between their edges, and so to relieve the objection. But the court, 
referring to (among other things) the fact that the patentée did not 
specify any degree of roughness, held that he had only carried out 
an old idea maïcing a change, not definitely indicated, in degree only, 
and that the patent could not be sustained. The case of Preston v. 
Manard, 116 U. S. 661, 6 Sup. Ct. 695, 29 L- Ed. 763, is of still more 
direct application to this feature of the patent. The patent was for 
an improved fountain hose-carriage. The new élément brought into 
combination with old éléments was "a réel of large dimensions to al- 
low the water to pass through the hose when partially wound thereon." 
Mr. Justice Gray, in the opinion, said : 

"The reqiiisite diameter of the réel, and its proportion to the size of the 
hose, are not defined in the spécification, but are left to be aseertained by ex- 
periment, or from gênerai knowledge. If the patentée had discovered any- 
thing new in the size or proportions of the réel, requisite to allow the water 
to flow through the hose, he should hâve described it wltli such précision as 
to enable others to construct the apparatus." 

It was reasonable to suppose that a large réel would carry a hose 
giving a more direct passage for the water, than one with narrower 
convolutions, but the improvement was only in the form and size of the 
réel, and there was no spécification of the size except that it should be 
large. And the very gist of Reist's invention was in the dimensions 
of his separators. 

In Howard v. Détroit Stove Works, 150 U. S. 168, 14 Sup. Ct. 68, 
37 L. Ed. 1039, the patent was for an improvement in stoves. The 
novel feature of it was a flange cast or riveted upon the inside of the 
lower end of the fire pot. This flange formed the support of the 
grate. This part of the fire pot was exposed to undue expansion by 
reason of excessive beat at that place. Stoves had formerly been con- 
structed with a flange on the inside of the upper edge of the ash-basin, 
just under the fire pot, and the grate rested upon this. The patentée 
conceived that it would be an advantage to put the flange at the bot- 
tom of the fire pot and make it so wide as to gather the ashes there, and 
thereby minimize the beat in that part of the fire pot. And he ob- 
tained a patent embodying that idea. But, though he described the 
flange and the purpose of it, he failed to state what the inward projec- 
tion of it should be. For this reason the patent was held void. It was 
also held that the transferring the flange from the ash-basin to the fire 
pot did not involve invention. And see, also, the Incandescent Lamp 
Patent, 159 U. S. 465, 16 Sup. Ct. 75, 40 L. Ed. 281. Thèse cases 
would seem to lead to the conclusion that the description of the separa- 
tors in this patent is insufficient, and not in compliance with the re- 
quirements of the statute ; and, if so, the patent is void. 

But there are other considérations leading to the same resuit, which 
we think should be stated. In none of the claims of the patent in suit 
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is it stated whether the separators are to be of the form of a flat spa- 
cing pièce lying against the lamina or of such a pièce with a flange or 
rib upon it, and either would answer the calls of the claims. And 
some of the forms in earlier patents would answer just as well. In 
some of the forms of Reist's separators there is a web or skeleton form 
the function of which is to hold the ribs in proper relation to each 
other. But the flat sheet métal plate in the Brown patent attached to 
the side of the section performed that function. In Cohen's, a disk in 
the same form as the core of the armature held the distance pièces in 
place. And as we understand the patent of Giles, his "ribs" were at- 
tached to the lamina. For he says his "rings" were provided with 
"ribs." And in tvvo of thèse patents the lamina performed the func- 
tion of the web in holding the separators in place and therefore were 
the équivalents of a web. And in Cohen's the web to which the separa- 
tors were attached consisted of a disk. But Reist makes no claim 
which includes the feature of a web unless it be in the projection of the 
separators upon the teeth of a Pacinotti armature, a matter we shall 
consider presently. 

The eighth claim of the patent is for separators in a toothed arma- 
ture extending upon the teeth and attached thereto, and this, it is con- 
tended, is a particularly advantageous feature. Referring again to the 
spécification, we find it stated that the object of this construction is to 
hold the teeth of the opposite laminge apart and prevent their collapsing 
into the ventilating channel when the sections of the armature are 
clamped and pressed tightly together. But, having understood the 
need of air channels between the sections, and having adopted a scheme 
of separators to maintain the spaces, which separators extended to the 
periphery of the entire rings of the Gramme form and used the same 
device in the body or entire portion of the rings, there could be no in- 
vention in extending the same scheme to accomplish an identical pur- 
pose in respect to the teeth in the other form. It is as plain a case 
as can be for the application of the rule laid down in Smith v. Nichols, 
31 Wall. 112, 23 L. Ed. 566, and followed in many subséquent cases 
by the Suprême Court, and in several cases by this court. That rule. 
as applied to the facts of this case, is that the mère carrying forward a 
new or more extended application of the original thought, is not such 
invention as will sustain a patent. 

An apposite case among our own décisions is Soehner v. Favorite 
Stove & Range Co., 84 Fed. 182, 38 C. C. A. 317, where it was held 
that, it having been ascertained that an advantageous form in which to 
build the sides of a stove was to make them curved in along the upper 
and lower borders so as to enlarge the oven space, there was no inven- 
tion in extending a similar form to the vertical fiues in the rear end of 
the stove to accomplish a like purpose of enlarging the flues. And in 
American Carriage Co. v. Wyeth, 139 Fed. 389, 71 C. C. A. 485, 488, 
we held that the prolongation of a flanged strip of métal, which had 
been used to connect and hold in place the knees of a sleigh with the 
rave, so as to connect and hold in place the knee and the runner was 
not invention, citing L. Schreiber & Son v. Grimm, 72 Fed. 671, 19 
C. C. A. 67, and Dunbar v. Myers, 94 U. S. 187, 34 L. Ed. 34. 
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While the spécification of tiie patent in suit statcs tliat the separator 
must be of métal and expresses a préférence for brass castinjrs, therc 
is no limitation to any kind of métal in any of the claims, and in the 
first, fourth, fifth, and sixth claims, the separators are not required to 
be of métal, while in the second and eightli the}' are. And if some 
kind of métal is required, it is not stated in thèse claims what kind 
it shall be ; whether it should be a kind which shall insulate the op- 
posite laminœ, or be of a kind which shall hâve conductivity for the 
magnetic current. In some of the previous patents the material of the 
separators is not stated. In others it is stated to be of métal, and in 
one, of hard rubber. If the purpose of Reist was to introdnce some 
kind of métal which had not been used before, as a good médium for 
the movement of the magnetic flux, or for insulation, or for any other 
purpose, he should bave stated \vliat it was. In the absence of any at- 
tempt to do this, we incline to think that he thought of métal for the 
material because of its greater strength and rigidity in pro]3ortion to 
the space it would occupy. But it is not material since he proposes no 
spécial kind of métal which would distinguish bis own from former 
constructions. Another rule which bas been only suggested thus far 
by the récital of the facts m„ay now be formally stated. Among the 
facts it appears that ail the features of the means proposed by Reist 
were to be found in earlier patents and that what he did was no more 
than selecting from them parts which in bis combinations performcd 
essentially the same functions as they did in the organizations from 
which they had been taken. We bave often held that there is no in- 
vention in this, and such is the rule recognized by the Sui^reme Court. 
We refer to a few of our own décisions: Goodvear Tire & Rubber 
Co. V. Rubber Tire Wheel Co., 116 Fed. 363, 369, 53 C. C. A. 583; 
Burnham V. Union Mfg. Co., 110 Fed. 765, 770, 49 C. C. A, 163 ; Over- 
weight Counterbalance Elevator Co. v. Ilenrv Voght Machine Co., 
103 Fed. 957, 761, 43 C. C. A. 80 ; Campbell Printing Press & Mfg. 
Co. V. Duplex Printing Press Co., 101 Fed. 282, 294, 41 C. C. A. 351. 
There is a recognized exception to this rule, or rather counterpart of 
it, when in the new combination a new mode of opération is efïected 
which produces an original resuit, as we said in Dowagiac Mfg. Co. v. 
Superior Drill Co., 115 Fed. 886, 901, 53 C. C. A. 36.' But this must 
be something novel in principlc, and not a combination operating upon 
a principle which was common to the old machines from which the 
éléments were taken, as in the case at bar. 

For the reasons stated, we are of the opinion that there was no pat- 
entable invention in the Reist patent. We admit that it exhibits a 
good, a skillful, and perhaps a more useful pièce of workmanship than 
had before been attained. But it is in substance only an illustration of 
the principles discovered and applied by his predecessors by means 
the same as, or équivalent to, his own. It is stated and pressed upon 
our attention that separators like his bave gone into extensive public 
use. But it is easy to see how this might happen without attributing to 
the patent anything new in principle. A thing or a combination of co- 
operating parts may be inventée! and the original embodiment of it be 
shown in a crude and imperfect form. The skill of the trained work- 
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man will develop the idea of the inventer in more refined, more délicate 
and more exactîy suitable forms than the original. He may eut avvay 
needless bulk, lie may increase the size of parts, he may make theUi 
stronger, if need be, by the substitution of one familiar material for an- 
other, make them lighter or heavier, he may divide one part iïilo two, 
or combine two in one, or make any other transformation of détails, so 
long as he is pursuing and working out the original discovery or inven- 
tion by the exercise of the insight, good judgment, and expertness which 
he is expected to possess and apply. And this improvement may go 
on so long as any improvement in bringing the means already supplied 
to greater perfection can be made, and yet it continues to be only an 
embodiment of the primai idea. In ail the useful arts such improve- 
ment as this is being continually carried forward. It is easy to under- 
stand that purchasers should prefer and insist on having the article, 
especially if it be a machine, in its best form, and the latest improve- 
ment would be likely to measurably supersede the older one. Another 
thing which affects the value of the presumption arising from the gên- 
erai acceptance and use of a thing is that in modem usages of trade 
such articles are often pressed upon the attention of purchasers in- 
stead of being chosen. And in many instances an article gets into 
gênerai use from being pushed upon the market by energetic tradesmen 
with strong financial backing. No doubt the presumption still ob- 
tains, but it does not and for that matter never did, hâve a controUing 
influence, unless the question of invention hangs in doubt. And our 
impressions of the présent case are such that we do not invoke the pre- 
sumption as a helping factor. 

But, if we were to hold the patent valid, it must be because of his 
adaptation of the separators for attachment to the adjacent laminîe for 
the purpose of securing them in place. In his description he enforces 
this point, and in ail the drawings which indicate the manner of as- 
sociating the separators with the laminœ, holes are shown for the riv- 
eting. And in the form of separator wherein he proposes to turn up a 
part of the separator to constitute a rib, it would seem to be neces- 
sary that the part lying against the lamina would be secured to it, 
in order to hold the ribs in proper position. In his directions for 
building the armature, he says: "A suitable number of laminse are 
bundled together in sections, and a lamina provided with separators, 
as shown added thereto;" which indicates that the attachment has al- 
ready been formed. It is true that in his second claim there is no re- 
quirement that the separator shall be attached to the lamina. But in 
others there is, which indicates an intended distinction. And a ques- 
tion might arise whether this claim is not broader than his invention, 
if the method of attachment is to be regarded as the substance of the 
invention as we are now supposing. But the défendant does not adopt 
this spécial feature which we are now crediting to the Reist patent. Its 
separators are not attached to the laminae, but in that one of its forms 
which most resembles Reist's, dépends upon a dove-tailed connection 
with the arms of the spider to prevent their being throvvn out by cen- 
trifugal force during the rotation of the armature, a method of Con- 
necting the body of the core with the spider previously in use. The 
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défendant connects sections of the ribs together by a web to keep them 
in proper distances apart. But this was accomplished in a similar way 
in the structures of older patents, not probably by a web so thin. But, 
as the complainant does not limit the thickness of the web, we may 
dismiss that subject from further considération, with the added remark 
that the web used in their separators by the respective parties is, as 
we gather from the record, of substantially différent thickness. The 
other form of the defendant's separator consists of a triangular bar at- 
tached to the lamina by raising fingers eut into the body of the lamina 
on opposite sides of the bar and after the bar is inserted between thèse 
fingers, pressed down upon the outer surfaces of the bar; its other side 
resting- upon the lamina. This triangular bar has no adaptation for such 
attachment to the lamina as would prevent it from being thrown out 
by centrifugal force, for the thin strips of fingers of the lamina would 
hâve little griping force of their own and the security of the bars from 
longitudinal displacement would dépend rather on the compression of 
the sections in clamping them together to form the core, than on the 
capacity of the fingers. We do not think that this can be the attach- 
ment intended by the Reist patent, which seems to require a more inté- 
gral union, one which would of itself prevent the slipping out of the 
separator. The separator has little or no resemblance to that of the 
patent unless it be to that form consisting of a flat bar thick enough 
to give the requisite spacing and that was the form of rib shown in the 
Giles patent. The complainant's expert argues, curiously enough, that 
this form of defendant's separator infringes the Reist invention not- 
withstanding it is too bulky. But he differentiates Reist's separators 
from the earlier ones on that very ground. And, in fine, when this 
separator of the défendant is brought into combination with the lamina, 
it constitutes a substantially diiïerent combination from anything 
shown by the patent in suit, if it be conceded that the separators of the 
latter differ substantially from those in earlier patents by reason of this 
attachment to the lamina. We are therefore of opinion that, if the con- 
troversy were brought to a question of infringement, the defendant's 
form herein first considered does not infringe, and we are strongly in- 
clined to think that the second does not. 

The decree of the court will be reversed, with direction to dismiss the 
bill, with costs. 
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WEST DISINPEOTING CO. et al. v. FRANK et al. 
(Circuit Ooui't of Appeals, Second Circuit UecemDer 4, 190G.) 

No. 220. 

Patents — Inpringement — Design for Casino for Disinfectant. 

The Taussig design patent, No. 33,G33, for a design for a casing for 
disinfecting apparatusi is valid; the attractive appearance of the casing 
shown rendering it popular vvitli users, notwlthstanding original struct- 
ural defects. Also, held infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 146 Fed. 388. 

L. C. Raegener, for appellants. 
W. H. Kenyon, for appellees. 

Before LACOMBE, TOWNSEND, and COXË, Circuit Judges. 

PER CURIAM. The conclusion of the court below as to the 
novelty of the patented design is supported by a comparison thereof 
with those of the prior art. The réduction in the diameter of the 
annular band of perforations and its rearrangement in the upper por- 
tion of the cylindrical body, so as to leave a closed portion of said body 
extending above the band, and the introduction of the graceful round- 
ed ends, which, while carrying out the outline of the cylinder, suggest 
a firm and substantial support, as distinguished from the Lewis struc- 
ture, with its ends shaped like a coffee pot cover and its projecting 
shoulders, are persuasively illustrative of an artistic sensé of harmoni- 
ous proportion, producing a pleasing efïect, which is not found in the 
structures of the prior art. 

If there be a doubt as to whether thèse departures constituted in- 
vention, it should be resolved in favor of the patent, not only by reason 
of the presumption arising from the grant, but also because the patent- 
ed construction was adopted and retained on account of the novelty 
of the design, notwlthstanding the original objections of corrosion and 
leakage, resulting from its peculiar conformation, which necessitated 
repairs and ultimately resulted in a substitution of a new material 
for the bottom., and, furthermore, because of the évidence as to the 
much greater popularity of the new design, because of its attractive 
appearance, and, finally, because of the actual bodily imitation by de- 
fendants of the exact patented construction, under circumstances which 
indicate an inéquitable attempt to appropriate the benefits shown to 
hâve resulted from the harmonious arrangement and proportions of the 
patented design. 

The decree is affirmed, with costs. 
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A. B. DICK CO. V. HENRY et al. 
(Circuit Court, S. D. New York. January 11, 1907.) 

1. Patents — Contributory Infeingement — Inducing Fukchaseb to Violatb 

LicENSB Restriction. 

Complainant manufactured a patented duplicatlng macliine known aa 
the "rotary mimeograph," and sold the saine subject to a lieenso restric- 
tion that It might be used only with paper aud ink and otlier supplies inade 
by complainant. Défendants made a spécial ink designed tor use on sucli 
machine and similar ones and witli knowledge of such restriction sold 
tlie same to tlie owner of one of complainant's macliines l'or use tbere- 
on, advising that it be placed in one of complainant's cans. Bfld, tliat 
défendants were chargeable vvitti contributory infringement of tho 
patent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 401. 

Contributory infringement of patents, see note to Ekiison lilectric L. Co. 
T. Peninsular Light, P. & H. Co., 48 C. C. A. 485.] 

2. Same— Smx fok Infringement— Equitt Jqiusdioïion. 

The fact that a complainant which made and sold a patented machine 
subject to a license restriction that it shouid be used ouly with ink 
made by complainant, rerjuested a purchaser of one of its machines to 
give défendants an opportuuity to sell her ink for use thereon does not 
relieve défendants from the charge of contributory infriiigeuient where 
tliey made such sale with fuil knowlodge of tlie llecnse restriction, and 
tor the purpose of iuducing and procuring its violation by the pui-chaser, 
nor does the fact that complainant suftered no damages preclude it from 
maintaluing a suit in equity to enjoin such infringement. 

This is a suit in equity for alleged contributory infringement of 
United States letters patent Nos. 746,931 and 749,983, issued De- 
cember 15, 1903, and January 19, 1904, respectively, to complainant as 
assig-nee of Albert B. Dick. 

Samuel Owen Edmonds (Edmund Wetmore, of counsel), for com- 
plainant. 

A. Bell Malcomson, for défendants. 

RAY, District Judge. The patents in suit cover tlie stencil-duplicat- 
ing machine known as the "Rotary Mimeograph." In using this du- 
plicating machine it is necessary to use ink of a peculiar make and com- 
position if good results are to be obtained and the machine made a suc- 
cess. This patented machine vvas placed on the market in August, 1904. 
As to this ink the président of the complainant company says : 

"The ink used on this type of machine is the resuit of long and protraeted 
experiments of color-makers and experts einployed for this purpose, repeated 
tests under varying conditions so as to adapt the ink to various climates 
nnà so as to hâve it work in harmony with the stencil-paper without injury. 
^'hat I mean b.y this is, that some years ago I discovered an ink being sold 
f.ir stencil use which contained a large proportion of benzine, and as benzine 
will dissolve the wa.^ on the steneil-sheets it was 111 adapted for the purpose 
and soon destroyed the stencil and rendered it useless. We made hundreds 
of experiments, changiiig the formula each tiine. and flnally rested with an 
ink which is thoroughly well adapted for the purpose intended. I found in 
practice that each type of duplicatiug machine requires an ink having peculiar 
characteristics in order to get the best resuit from the machine, and it was 
«n ink of this character which we flnally developed and put on the market 
(or use on the rotary mimeograph," 
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Ail the machines sold hâve been parted with itnder a license re- 
striction plainly and distinctly lettered on a metallic plate and affixed 
in plain view on each machine. This license agreement reads as 
follows : 

"Edison Rotary Mimeoffraph No. 7-5. 
"License Restriction. 

"This machine is sold hy the A. B. Dicl; Co. with the Licoiisa Restriction 
that it may be used only with the Stencil l'ai'er. lulv. and otiiev Sujiplies. 

"Made by A. B. Diclv Company, Chicago, Vj. S. A." 

This notice was also reproduced on the feed board of the machine, 
so that ail purchasers and users of the machine who can read are 
charged with notice of the restriction. Each machine lias another plate 
giving the dates of complainant's patents. It is alleged, and not denied, 
and the évidence shows that défendants had actual notice of this license 
agreement and restriction. The évidence establishes that the com- 
plainants sell the machines at a loss, less than the actual cost of making, 
relying on sales of supplies thercfor for a profit. The complainants 
hâve sold about 11,000 of thèse machines under this license restriction. 
The complainants sell their ink intended for this machine and other 
supplies at a reasonable price. As to thèse sales the évidence of com- 
plainant says : 

"This plan euables us to fui-nish the purchaser exelusively with the 
supplies to be used on the macliiue, thus pveventing trouble and annoyance 
on his part, as with the supplies furnished by the Dick Cîompany he can 
invariably socure the best results. not only because of their spécial adapt- 
ability but also because ol" their uniforniity. Résides this. tbey get the beneflt 
of ail of our exyieriments and expériences in the use of the machine, includin.? 
information as to spécial uses to whicli the machine may be put but which 
might not be apparent at first sight (0. Rec. p. 80). After the possible 
custonier bas been satisfied that the niacliiue is well adapted for his purposes, 
and after he has made an investigation as to the cost of the machine and 
the cost of the supplies and he is satistted with same, the sale is made (0. 
Rec. p. 77, fol. a08). ' 

In fact there is nothing unreasonable or extortionate in thèse license 
agreements and restrictions ; the purchasers or liccnsees of thèse pat- 
ented machines can take them, subject to the license restriction, or let 
them alone. They are not a prime necessary of life required to main- 
tain existence nor are the supplies. They are a convenient and useful 
thing, and a labor saving machine. It is a spécial ink made specially 
for use on thèse machines. This ink is neither a s'aple article of com- 
merce nor a public commodity required in the ordinary affairs of life. 
The sam.e is true of défendants' ink. The évidence shows, and I find, 
that défendants' ink is a spécial ink, designed for use on this machine, 
and a similar one known as the "Rotary Neo.style," a patented machine 
sold under and Vv'ith a like restriction. 

The alleged contributory infringement complained of consists in 
the facts : (1) That one Christina B. Skou was licensee of complain- 
ant, she having purchased one of thèse machines with full knowledge 
of the restriction; (2) she used same, except in the one instance com- 
plained of, within the license agreement using thereon and therewith 
supplies obtained from complainants ; (.3) the complainants had reason 
to suspect and did suspect that défendants were furnishing and selling 
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their ïnk made for use on such machines to various of the licensees 
of complainants for the purpose of having such Hcensees use same on 
such machines bearing the license restriction and Hcense agreement in 
violation thereof , défendants, as stated, having full knowledge thereof ; 
(4) the complainants thereupon requested Miss Skou to afiford défend- 
ants an opportunity to sell her ink of défendants' make for use on such 
machine; and this she did ; (5) being given the opportunity by Miss 
Skou the défendants did sell to her such ink for such purpose rcquest- 
ing her at the same time to put same into one of complainant's cans 
and throw his away. The complainants did not instruct Miss Skou 
to lead défendants into selling her ink of their make, or to induce them 
so to do, but simply to afïord them an opportunity. On this subject 
the évidence is: 

"Re-(1. Q. 311. Your testimony concerning wliat I wishwî you to do with 
regard to thèse défendants Henry has been so niueli sarbled by défendants' 
counsel that I will ask yoii to state If you were instructeâ to lead Heni-y 
into purchasing thèse supplies? A. No, sir; not at ail. Re-d. Q. 312. Were 
you instructed by me to procure him to sell you auy supplies? A. No, not 
at ail ; no. Re-d. Q. 313. Were you instructed by me to do anytliinK more 
than to afford him an opportunity to sell you his .supplies for use on the 
rotary mimeograph if he chose? (Objection.) A. That Is ail." 

The transaction between Miss Skou and Henry was as follows: 

"He came in and broughi with him a tube of black ink I ordered ; the 
pound of purple Ink for the rotary mimeograph, and also a part of his box 
machine, the lineograph, and he showed me what he thouglit was superior 
in that machine to the A B. Dick Company's box mimeograph. After explain- 
Ing to me about the box machine, he noticed that I had the rotary mimeograph 
lu the office, and he went over and examined it. Miss Bennem was working 
at it at the time, turning ont duplicate copies from It, and he looked it 
■over and noticed the restrictions on the machine itself, and also the restric- 
tion on the feed-board abont the purcha.sing of the materials, and then he 
"sald he would rather not sell the purple ink for the rotary mimeograph, but 
he went on to say, 'I will sell it to you, but pour it into the A. B. Dick Com- 
pany's can ; throw my can away, because the A. B. Dick Company has given 
me quite some trouble in selling thèse supplies.' ïhen I took up that purple 
ink he had in his hand at the time, and looked at the can and there was a 
notice on that, 'Not sold for Dicensed Jlachines.' I sliowed tliis to Mr. 
Henry, and called his attention to it — no; I again asked him, 'Can I use this 
ink on my rotary mimeograph?' and he looked at it, and sald, 'Why. that's 
nothing; my lawyer told me to put that on.' lie left the purple ink for the 
rotary mimeograph and I paid him for that, and I also paid him for the tube 
of black ink for the box machine." 

As this is corroborated, I find the facts as stated, notwithstanding 
the déniai. That défendants sold their ink of a peculiar make for use 
on such machines, for the purpose of enabling and inducing a licensee 
of complainants to violate the license restriction agreement by using 
such ink on this licensed machine in place and stead of the ink sold by 
complainants and intended for use on the licensed machine, and which 
the licensee had agreed to use on the machine to the exclusion of ail 
other inks, is established by the évidence and cannot be doubted. 

Are défendants guilty of contributory infringement ? This is a 
patent not a trade-mark case. The machine was sold under the recited 
license agreement and restriction as to which there is no doubt, and of 
such license défendants, as to the particular machine, had full notice 
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at the time the sale of ink was made. The défendants intended to 
induce and procure a violation thereof, and sold this ink to Miss Skou 
for that purpose and in order to obtain a market for and use of their ink 
in place of complainant's ink. It is clearly established that the com- 
plainants having a patented duplicating machine which they are intro- 
ducing into the trade and selling, and which to produce a good resuit and 
prove a success must be used with ink of a peculiar make, hâve sold 
their machines under this license restriction only. The complainants 
seek to introduce and build up a market for their machines, and of 
course désire to hâve them successful. They manufacture spécial ink 
to be used thereon which if used produces go'od work or results. The 
complainants look to their sales of ink for profit. They bave parted 
with their machines, and permitted others to hâve and use them only on 
condition this spécial ink shall be used thercwith. The défendants 
hâve knowingly and willfuUy made and sold an ink for use thereon, 
not the same in kind and quality, to one of thèse licensees for the ex- 
press purpose of inducing, aiding and abetting her to violate this 
license agreement or restriction by using the licensed machine in a 
way she has agreed she will not use it, and in a way she has no right 
to use it. That such license restrictions are lawful, good, valid, and 
binding in the case of patented machines and articles has been estab- 
lished by a long line of décisions. Also that one who knowingly and 
directly aids, abets, and procures a violation of such license restriction 
is a contributory infringer of the patent. Heaton-P. B. F. Co. v. 
Eurêka Specialty Co. et al., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 
728, 47 U. S. App. 146, cited and approved ; Bement v. Harrow Co., 
186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058; Victor Talking 
Machine Co. v. The Pair, 123 Fed. 424, 61 C. C. A. 58 ; Cortelyou 
et al. V. Lowe et al., 111 Fed. 1005, 49 C. C. A. 671 ; Rubber Tire 
Wheel Co. v. Milwaukee Rubber Works Co. (C. C.) 142 Fed. 531; 
Rupp & Wittgenfeld Co. v. Elliott et al., 131 Fed. 730, 65 C. C. 
A. 544; Cortelyou v. Johnson (C. C. A.) 145 Fed. 933. While this 
last case attacks and seeks to limit this doctrine of contributory in- 
fringement in patent cases, it expressly affirms the doctrine of the 
Peninsular Case, 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728, and 
the Lowe Case, 111 Fed. 1005, 49 C. C. A. 671, and it simply reversed 
the court below, on the ground it was not shown by sufficient évidence 
that défendants had knowledge of the license restriction. See page 
936 of 145 Fed. In this case the évidence is overwhelming that défend- 
ants did know of the license agreement when it made the infringing 
sale as Henry looked at and read it on the machine for use upon which 
he sold his ink. He also, as stated, requested a concealment of the 
fact that he was selling this ink for use on this machine. Ink for 
ordinary writing and printers ink for printing are sold generally to 
ail who use ink in writing or printing, and may be what judge Coxe 
refers to in Cortelyou v. Johnson, supra, as "staple articles of com- 
merce" or public commodities required in the ordinary affairs of life. 
But the ink made and sold by défendants is neither made nor sold as 
a staple article of commerce or as a public commodity required in the 
ordinary affairs of life. It is made and sold for use on the patented 
machines referred to. True, the défendants put on their cans a notice 
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that same was not to be used on such machines, but tliat was donc 
under advice, to mislead and deceive, and was a part of the plan to 
induce and procure a violation of the license restrictions by the licensees 
of complainants. 

In a court of justice under this évidence, it lias and should be given 
the same effect v,'e would give a label on the back of a thief, caught in 
the act, reading, "I am not a thief, I must not and will not steal." 
Indeed, I cannot see, but for the opinion in Cortelyou v. Johnson, 
supra, that it is material whether or not the ink sold b}' défendants is 
a staple article of commerce or a public commodity used in the ordinary 
afïairs of life. If the décisions referred to hâve any vitality — any solid 
basis on vvhich to rest — it must be for the reason that the owner of a 
patent has the right to make and use the patented article or not use it as 
he pleases; to sell it, or license it, or its use, or to license it for a limited 
use as he sees fit. If he sells or licenses he may limit or restrict its use 
in any way he sees fit, however ridiculous such restriction may scem, so 
long as he violâtes no law in so doing, or commits no vvrong, and im- 
poses no obligation on another, bis licensee, to violate a law or commit a 
wrong. Such is the doctrine of Bernent v. Harrow Company, supra, 
enunciated by the Suprême Court of the United States. If this be so 
such restriction has nothing to do with trade or commerce. If the li- 
censee did not bave the machine, he would not necd the ink or use it. If 
he takes and uses the machine under the license, he wants the ink, and, 
as the license agreement is valid and binding, and, under the authorities, 
makes him a licensee of the patentée, he is an infringer when he uses 
any other ink thereon or therewith in operating it. The owncr of the 
patent may be extremely whimsical in imposing the license restriction, 
but that is of no concern to courts or to the public if no law is violated or 
wrong done, and the restriction be plain and undertsood by those who 
deal with the machine or its use. If the licensee is an infringer in so 
doing, thcn one who knowingly and designedly aids, abets, and in- 
cites him in so doing, and knowingly furnishes the means to accomplish 
the infringement, intending they shall be used for the purpose of in- 
fringing, is as much a wrongdoer as the licensee. In the case at bar, 
any person may purchase, use, make, or sell this ink, or any ink for 
ail other uses and purposes, but not for the purpose of putting the 
licensed machine to an unlawful use, a use prohibited by the license. 
If this is not the law, then there is no such thing in patent law as 
contrib-itory infringement. 

In Walker on Patents (4th Ed.) § 407, the law is thus stated, and 
I think quite correctly, viz. : 

"Sec. 407- Contributory infringerrient is intentioiial . aidi or co-operatioii 
in ti'ansactions, wliieh collectively constitute fom]ilete infriiigeiiieiit. For 
example; wbere a person furnislies one part of a piiteuted combin-itiin, in- 
tending that it sliall be assemblecl witli the otlier p irts thereof, and that the 
complète combinatiou shall be used or sold, that persou is liable to an action, 
as infringer of the patent on the complète (Oiubinatiju. And where a per- 
son furnishes a machine whieh is usefal oniy fi:)r ihe p-.u'pose of making a 
patented article, intending that it shall be tlnis nseil, that person is Lim- 
self liable for any infringement whicli is aftcrwanl comuiitteil iu tl r lu a- 
facture of that article with that machine. So, also, a per.'on is cliargoable 
with contributory infringement of a patent on a maciiiue, where he furnislies 
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articles for tliat machine to oporiite upon, intendins that tlie machine shall 
be used by operating on those articles. Furthennore. wliore a person 
furnishes a machine, composition of matter or other article, which is par- 
ticularly adapted to be used in performing a patented procès^, and Tvliieh 
tbe person l'uriiisliing tlie same intends shall be thns used, that person is 
liable as a eoiitributory infriiiKcr for any infringenient which atlenvard 
occurs in acconhince ivith his intention. I?nt wliero tlie machine or other 
property tlius furnished Is useful for some other purjiose than to be a part 
of a patented comhination, or to nial<e a patented article, or to be opcrated 
Uîxjn by a patented machine, or to be used in perforuiing a iiatentcd process, 
and where he who furnishes the property does not intend or know, wbeii 
furnishing the same, that it is to be thus used, be incurs no liability to an 
action for infringement. But if he knew or intended that the property 
furnished by him was to be used in either of tlio infringing ways, lu' cannot 
defeat an action for infringement by sbowing that the furnished property 
could bave been used in some noninfringing way." 

The vice of the transaction is in becoming a party to the infringe- 
ment b}' inciting, aiding and abetting it, not in the mère selhng of some- 
thing to a licensee which he may use in infringing the patent by violat- 
ing tlie Hcense. 

In Impérial Chemical Mfg. Co. v. Stein et al. (C. C.) 69 Fed. 616, 
the patents were for a process for dyeing hair, viz. : 

"(1) Coloring liuman hair or tbe hair or fur of animais by treating tbe 
sîiid hair or fur flrst with an annnoniiical solution of nickel, and then with 
pyrogallic acid, subst.antially as hereinbefore dcscribed and set fortli. (2) 
Tlie dye batb, oonsisting of an ammoniacal solution of nickel and pyrogallic 
acid, suhstantially as described." 

The court, Judge Townsend, now of the Circuit Court of Appeals, 
said: 

"The patent states, as an essential élément of the patented process, that 
the liquids used theroin shall be successively applied in a given manner. 
The défendants hâve sold a hair dye put up in three sepnrate bottles, one 
containing sulphate or nitrate of nickel, one a solution of ijyrogallic acid in 
water. and one a solution of nitrate of silver. The circular accompanying 
Siiid bottles shows that défendants apply said dye in tbe manner specilied 
in the patent, and sell it to otliers to l)e so applied. Sucli sales constitute con- 
tributory infringenumt. Chemical Works v. Tlecker. 2 Ban. & A. 351, Fed. 
Cas. No. 12,133; Boyd v. CheiTy (C. O.) 50 Fed. 279." 

It is conimon knowledge that such articles are common articles of 
commerce, and sold generally by druggists for many différent uses 
and purposes, and that they are used for other purposcs than the 
dyeing of hair. The vice of the transaction in that case was that dé- 
fendants applied the substances in violation of the patented process 
and sold same to others to be so applied. But it is insisted that com- 
plainan*^s procured the alleged infringement, and cannot be heard to 
complain and that they suffeired no actual damage. The answer is, first, 
that the complainants did not procure the infringement. They had the 
right to bave a licensee afford the suspected infringer an opportunity 
to infringe and allow him to do so if he chose, and, second, if infringe- 
ment is proved, the amount of damage is immaterial. This action is 
maintainable, if maintainable at ail, as one in equity for an injunction 
because of the infringement, and not bccause of the amraint of damages 
snstained. As was said bv Judge Lacombc, in Chicago P. T. Co. v. 
Philadelphia P. T. Co. (C. C.) 118 Fed. 852: 
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"There Is no force In the suggestion that the sale was made to a pur- 
chaser who bought in the interest of complalnants, in order to secure proof 
of infringement. We are not now dealing with any question of damages, but 
witli the mère fact of sale of a deviee made In conformity to the patent. 
The sale of such a deviee is an act of infringement, although it may be made 
under such circumstances that complalnants cannot recover damages for it." 

In Badische Anilin v. Klipstein (C. C.) 125 Fed. 556, it is said: 

"Défendants further contend that the sales were not infringements of 
which a court of equity should take notice, because, being made to its agents, 
It was as though Badische Anilin had bought the cans ; that the dye-stufl 
was not sold to a person who intended to dye with it; and that sales to a 
patentée are licensed sales. A slmilar objection was overruled by this court, 
in Chicago Pneumatlc Co. v. Phila. Tool Co. (C. C.) 118 Fed. 852, where it 
was held that, although a complainant might not be able to recover damages 
or profits for such a sale. It was nevertheless an Infringement, entitling com- 
plainant to injunctive relief." 

See, also. Lever Bros. v. Pasfield (C. C.) 88 Fed. 485; Samuel Bros. 
& Co. V. Hostetter Co., 118 Fed. 358, 55 C. C. A. 111; People v. Mills, 
178 N. Y. 374, 70 N. E. 786, 67 L. R. A. 131. 

Damages for an infringement are recoverable in an action at law, 
and equity will not take cognizance for the purpose of giving damages 
or awarding an accounting. The accounting is an incident to the in- 
junctive relief and given to avoid the necessity for an action at law. 
Hence, when the patent has expired, equity will not take hold of the case 
even where there hâve been hundreds of infringing acts and thousands 
of dollars of damage sustained. In such case, as there is no use for 
an injunction, the remedy at law is adéquate and complète. 

The complalnants hâve made a case by a prépondérance of crédible 
évidence. I am satisfied the défendants hâve intentionally infringed, 
and are prepared to continue the wrong and intend so to do. 

There will be a decree for the complalnants. 
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(Circuit Court, N. D. Illinois, E. D. November 22, 1906.) 

No. 28,245. 

Patents — Infringement — MECiiA'NioAi,"MovEMBNr. 

The Schroeder patent, No. 5,S5,465, claim 1, for means for operating 
washing machines as oonstrued in prior adjudications, and limited by the 
prior art, held not infringed, on a motion for a preliminary injunction. 

In Equity. On motion for preliminary injunction. 

Poole & Brown, for complainant. 
Charles C. Bulkley, for défendants. 

KOHLSAAT, Circuit Judge. This suit is brought to restrain de- 
fendants from infringing claim 1 of patent No. 535,465, granted to 
John Schroeder, March 12, 1895, for new and useful improvements in 
"means for operating washing machines." Claim 1 reads as follows: 
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"(1) An operating shaft having a rotary reclprocatlng motion, a cyllnder 
placed upon the shaft and having a sliding movement thereon, and through 
which cylinder motion is alone communieated to the shaft, and a double row 
of teeth or cogs tipon the cylinder extending at an angle to the shaft, com- 
bined with a driving shaft having means for revolving it attached to one 
end, and a vrheel for engaging the teeth on the cylinder at the other, the 
driving shaft being driven continuously in one direction, substantially as 
shown." 

The cause is now before the court on a motion for a preUminary 
injunction. 

In view of the record and the décisions of the courts in Brammer 
V. Schroeder, lOG Fed. 918, 46 C. C. A. 41 (by the Circuit Court of 
Appeals for the Eighth Circuit, affirming Judge Shiras of the Circuit 
Court) ; B. & B. Mfg. Co. v. Simpson Mfg. Co. (C. C.) 132 Fed. 614, 
rendered by Judge Seaman, and B. & B. Mfg. Co. v. Heffron-Tenner 
Co. (C. C.) 144 Fed. 429, rendered by Judge Ray, ail sustaining the 
validity of the patent in suit, that fact must be deemed sufficiently 
established for the purposes of this proceeding; so that the question 
now involved is: Does defendant's device infringe? In arriving at 
a proper disposition of this question, it is important that the court 
ascertain just what is the scope of the patent in suit as disclosed by 
the claim, spécification, and décisions of the courts above cited, to- 
gether with such other facts in évidence herein as bear upon that sub- 
ject, including the prier art. 

Claim 1 in suit is, upon its face, for a mechanical device where- 
by a reciprocating rotary motion may be obtained in the thing driven, 
while the driving shaft is operated continuously in one direction. The 
spécifications set out that the object of the invention is to provide a 
mechanism for use in operating reciprocating rotary washing machines, 
and it is for the use thereof in connection with washing machines that 
the bill proceeds. It is plain, however, that the device is one which 
may be used in any connection requiring reciprocating rotary motion. 
This position was taken in the foUowing language by the patentée be- 
fore the Circuit Court of Appeals for the Eighth Circuit in Brammer 
V. Schroeder above cited: 

"Appellee simply daims to be the inventer of the means employed for 
effecting this action of the stirrer-shaft, and not the funetion of washing 
«lothes in a tub by the backvrard and forward révolution of the stirrer- 
head, and, in this connection, it will be observed, that the claims of the patent 
in suit are drawn simply to cover said means, and that the language of thèse 
claims does not limit the combination of éléments embodied thereln to wash- 
ing machines." 

The fact that it was patentee's invention, primarily, to use it in driv- 
ing washing machines is not to the purpose. It is a device for gênerai 
use in attaining the reciprocating rotary motion, well adapted, presum- 
ably, for use in connection with washing machines. The court, how- 
ever, must deal with it as unrelated to such machines, further than that 
use may be found to throw light incidentally upon the construction 
to be placed upon it. From the claim it is apparent that this reciprocat- 
ing rotary movement is obtained by the combined use of (1) a sta- 
tionary or fixed driving shaft having means for revolving same at its 
outer end, and a wheel or cog at or about its inner end for engaging 
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teeth upon a cylinder made vertically movable npon an operating post ; 
(2) a cylinder placed upon the operating post, having a vertical slid- 
ing-movement thereon and a double row of teeth or cogs meshing with 
the wheel or cog of the driving arm or shaft in such a manner as to 
give it a reciprocating rotary motion, which it in turn imparts to the 
operating post. 

It will be noted that the thing driven, under the terms of the claims, 
is the operating post. A¥hat use that movement may be applied to, is 
not anywhere limited in the daim. It is with regard to this mechanical 
device that the condition of the art must be considered, and not neces- 
sarily with relation to its relation to wash tubs. Considering, then, 
the éléments of the patent in suit in the order stated, it may be definite- 
ly stated that the securing of reciprocating action from a continuons 
or straightforward actuation of a driving shaft is vcry old; as is also 
reciprocating rotary motion. The former is shown clearly in mechan- 
ical movements 197 and 198, contained in the book entitled: "507 
Mechanical Movements," No. 371 of the same book, shows a recipro- 
cating rotary movement. It is also disclosed in the ancient and well- 
known mangle-wheel device. Moreover, it appears in a number of 
washing machine patents set out in the record. Indeed, that it is old, 
is conceded by complainant. Very many devices for effecting this 
resuit — some of them cnmbersome, complicatcd, and unsatisfactory — 
are referred to in the record. Such, complainant's expert finds tiic 
caseto be with the "Erammer Lever," "Davenport Rotary," and "Origi- 
nal Benbow Rotary" patented devices. Howevcr, it must be remem- 
bered that this testimony was given with référence to the use of thèse 
devices in operating washing machines. The mechanical movement 
known as ''No. 371" is in said book described as a "modification of 
mangle wheel motion." It is further thcrein said: 

"The large wlieel is tooflied on both faces, aud an altei-nntiua; circnlnr mo- 
tion is prodiK'ed by the iniifonu revo'ntiou ol' tiie piiiiou, wliich ijasses fr'iin 
oue t-ide of tlie wlicel to tbe otlier tbrougli au opeuiiig- on tlie let't of tbo 
figure." 

This is, it seems to me, substantially defendant's device. In com- 
plainant's device, the pinion on the driving arm is stationary and the 
teeth located upon the cylinder move about it. This movement as 
adapted to reciprocating movement alone, is substantially shown in 
"Mechanical Movement 198" above referred to. The universal joint 
and floating driving arm of défendant is substantially shown in No. 
197 of same book. The rotary movement is addcd to the reciprocating 
movement by placing the teeth upon the cylinder or driven post as in 
No. 371, instead of in a straight line, as in Nos. 197 and 198. To 
resta':e the différence between the devices in suit, it should be noted 
that the complainant's device is operated by means of the teeth of a 
vertically sliding cylinder meshing with the teeth upon a stationary 
driving shaft, while defendant's device is actuated by the meshing of 
the teeth upon a moving driving shaft, having teeth mounted upon and 
intégral with a driven post, which is, vertically stationary. 

It is complainant's contention that defendant's movement is merely 
an équivalent of its device. That the two effect the sam,e rcsult is 
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obvious. In view, however, of the state of the art, it is évident that 
a very narrow construction should be given to the patent in suit; so 
that unlcss defendant's device is in ail respects an équivalent, the gên- 
erai rule should not be applied. That complainant was the first to 
apply the movement to washing machines, bas little to do with the case. 
Resting the vaiidity of the patent in suit, for the purposes of this mo- 
tion, largely upon the décision of the cases cited from the Eighth Cir- 
cuit and that of Judge Seaman, it is important to ascertain upon what 
ground the patent was in those cases sustained. In ail of them, the 
court found that the alleged infringing devices employed complain- 
ant's sliding cylinder. The infringing device in the former case varied 
the précise means employed by the patent hère in suit for elevating 
and lowering the cylinder. That before Judge Seaman involved the 
use of a single row of teeth upon the cylinder, instead of a double row 
as contained in the patent in suit. The opinion in tlie former case 
(106 Fed. 918, 46 C. C. A. 41) sets out at considérable length, what 
it found to be the patentable novelty in the Schroeder device. "It is 
plain," says the court, "that the cog bearing, actuating, sliding cylinder 
was the élément of this corabination which embodied its principle and 
distinguished its mode of opération from those which preceded it. 
This principle bas been appropriated by appellant." And again : 

"What Schroeder doscribed aiid ehiimed lifre. was the cog liciirins. actu- 
ating-, sliding cylinder lu combiiiation ; not tlie spécifie t'orni of that <'yliiKlor 
wliieh he descrilicd, nor the identical means lie jiointed ont to hold its 
CORS in niesh with the pinion, luit this tooth-heariiiK, actnating, slidinj; 
cj'linder in comliiiiation with the drivina; siiaft aiid pinion and the aiiLvulra- 
operuting shaft of tlie wasliing inacliine." 

After defining the principle of a machine to be "i^s mode of opéra- 
tion, or that peculiar combination of devices which distinguish it 
from other machines," the same court adds : 

"Now what was the principle of Kciiroeder's invention? Wliat was the 
advance in the progress of tlie art wliich liis coiiibinatiou niariicd? A'.'iiat 
was the pecnliar combination of devices which distinguished liis from ail 
]irior machines? It was the combination of the sliding c ig-!ieariiig cylinder, 
by which aloiie the reeiprocatiug rotary motion was im]iarted to tlie operating 
shaft, with the old and familiar éléments of his combination. Tlie history of 
the pi-ior art lias been searched in vain for any device or machine in wiiich 
il sliding actuating cylinder on the operating sh.-ift. provi(ied witji co-c; or cog 
wlicels adapted to mesh with tliose of tlie driving wliet'l, is disclosod. The 
use of sueh a sliding cylinder to impart motion to the sliaft, iu coniliination 
with the other parts of tliis machine desiguated In the first daim of tliis 
patent, was new in the art." 

In Benbow-Brammer Ce. v. Simpson Mfg. Co., supra, défendant 
had substituted a single row of teeth for the double row of com- 
plainant's patent. On application for a preliminar)- injunction, Judge 
Seaman granted the motion, citing with approval the languagc just 
ritioted. The spécifications of the patent in suit limit the device to 
a sliding cylinder in combination. In order that the operating shaft 
may be grasped by the cylinder. it is inade square or angular. Défend- 
ants' operating shaft, being rigidly intégral with the teeth constituting 
a part of the driving device, entirely éliminâtes this feature of the 
patent in suit. Unless novelty may be predicated upon the sliding 
149B\— 28 
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cylinder and its adjustment to the reciprocating devîce, there wotild 
seem to be no escape from the conclusion that it was a bodily appro- 
priation of the prior art — not of one or more éléments, but of a prior 
combination of éléments placed in the same relation to each other and 
producing the same resuit, with such slight modifications as wonld 
readily occur to anyone versed in the art. 

As for défendants' device, it is almost a Chinese copy of mechanical 
movement 371 above noted. It can be read almost literally upon the 
device of the Norris English patent (1875), for improvements in the 
metliod of actuating washing machines. The latter employs the 
floating arm, which swings upon a pivoted bearing instead of the 
universal joint used by défendant. The mangle art of which ail thèse 
washing machine actuating devices are but modifications, must bc 
deemed an analogous art. Assuming, therefore, that the patent in 
suit is established for the purposes of this proceeding, it seems clear 
from the foregoing that, so far as may be determined from the présent 
record, its validity rests entirely upon the use of the sliding cylinder 
and its adaptation to the uses set out. If that be so, it follows that 
defendant's device does not infringe, and the motion for a preUniinary 
injunction must be, and is, denied. 



HAUDER et al. t. UNITED STATES RTEET, rTTJNa PO. 

(Circuit Court, N. D. Illinois, E. D. November 'À'I, lyoU.) 

Ko. 27,851. 

1, Patents — Invention — Featukes Not Claimed. 

A patent for a meta) pilinj; ruade in lutorloeklng sections cnTAunt be 
sustairicd alone because tlie form of the sections and interlo<kiii}; parbJ is 
suc-li tbat they be rolled from steel, wliereas tliose of tbe prior art, while 
similar in princiiile o1 of)er.<)tion, could not be so made. where the patent 
doef uot claim sucli ad van ta ge nor mention tlie material or niethod of mak 
iug and the device bas never been manufactured or entered into «xjmmer- 
clal use. 

2. Same — Ijjfbingement — Stieet Pilino. 

The Harder patent. No. 771,420, for a Kection.il sheet pilinsr construed, 
and, in vicw of Its limitation by tbe prior art, held, not liifriuged. 

In Equity. On final hearing. 

John G. Elliott, for complainant. 
Thomas F. Sheridan, for défendant. 

KOHLSAAT, Circuit Judge. Complainants file their bill to en- 
join the infringement of claims 3 and 4 of patent No. ll\,\t%, grant- 
ed October 4, 1904, for improvements in sheet-piling used in the con- 
struction of cofferdams and other similar work. The claims in ques- 
tion are as follows : 

"(3) A beam piling section, hnvlng a stralgbt cross flange on one of Its 
edges and a C-shaped flange on tUe other edge. 

"(4) In a sheet-pIling, a beara-section provided witb a C-sh.iped flnneed 
edge and a companion beam provided on its Joining edge with a cross-flange 
engaglng the recessed G edge." 
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The device consists of a beam in the nature of a T-beam, having 
a C-shaped flange on one edge and a straight cross fîange on the 
other, both intégral with the central or web portion of the beam. In 
practice, the beams are driven into the ground or other substance in- 
to which they are to be sunk, vertically. The next sheet or beam is 
then in like manner driven in in such a manner as that the straight 
cross flange shall télescope the C-flange of the beam first driven in, 
while the web of the beam slides down the opening between the points 
of the C. This process is repeated until the work is finished, the 
beams being locked together "so as to comparatively form a tight 
joint, and at the same time permit of the parts being assembled or 
separated with facility." "By means of this intégral locking arrange- 
ment" it is set out in the spécifications, "much valuable time, material, 
and expense is saved, as the use of ail separate parts such as angle and 
Z irons are entirely dispensed with." For the complainants, it is 
insisted the patent créâtes a new art. For the défendant, it is claimed 
the alleged infringing device is but a summary of the prior art. The 
defendant's device differs from the patent in suit only in the shape of 
its cross and recess flanges which is practically that of a D and C 

connected thus: D C. This leaves a vacant space in 

the cross-flanged recess at the opposite side of the beam, as shown in 
the models, equal, substantially, to the dimensions of the cross-flange, 
thereby forming a much larger opening than that of the patent in suit. 

In interlocking sheet-piling beam with bead-flange on one side and 
recess-flange on the other, both intégral with the web, is not new. It 
is distinctly claimed and found in the devices of the Dodge patent. No. 
103,028, granted May 17, 1870; the Behrend patent under which de- 
fendant claims to be operating, dated December 26, 1899, upon which 
complainant's original claim 1 was rejected; and Gregson's British 
patent, accepted September 30, 1890. Ail of thèse, however, call for 
flange and recess edges which fit snugly into each other, forming a 
dovetail, or tongue and groove joint. In the Behrend device, the 
tongue is recessed, so as to permit of the use of packing, "preferably," 
it is stated, "one which expands by the action of moisture upon it," 
thus making the joint tight. The others make no claim of this char- 
acter; but it appears from the testimony of the experts that by the 
act of forcing the beam into the ground, earth, and other material is 
made to supplément the tongue, so as to make the joint tight. 

There seems to be no différence between the device of the patent in 
suit and the prior art which calls for inventive genius, so far as the 
adjustment of the parts is concerned. The working principle of com- 
plainants' beam-piling is thoroughly anticipated. As above noted, the 
tongue of the Behrend device, and sometimes the groove, are recessed 
for packing purposes. Instead of the recess shown in the patent, de- 
fendant, now the owner of the Behrend patent, has removed approxi- 
mately one-half of the tongue, and thereby secured what complainants 
call a "straight cross flange" tongue. This change, complainants in- 
sist, involves the différence between failure and success, because, until 
it was made, the Behrend device could not be rolled, but must be cast. 
It is in évidence, and must be apparent that sheet-piling, in order to 
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withstand the thrust of a pile-driver, must be wrought or rolled. Wit- 
nesses versed in the art of rolling, testify that none of the devices of 
the prior art above named, can he maiiufactured by rolhng-mill pro- 
cesses, owing to their form; but that those of the parties hereto can be 
so manufactured. Tlie claims of tlie Behrend patent call for steel, 
and rolled steel piling. The patent in suit makes no mention of the 
material of or method of making the piles. Generally speaking, thèse 
matters would not bear seriously upon the question of invention, es- 
pecially when invention therefor is not claimed. Where, by reason 
of such a modification of a device, a commercial success bas bcen at- 
tained, and injustice might arise by holding to the strict rule, a court 
might be disposed to consider it persuasive évidence of invention. Hère, 
however, it appears that the device of the patent in suit bas never been 
manufacturée! or entered into commercial use. The court cannot rest 
entirely upon the question thus raised. With other evidential facts, it 
might be potential ; alone, it cannot avail. Whatever of patentable 
improvement over the prior art there is in complainant's device must 
be found in éléments which do not exist in defendant's piling, and 
the injunction must be denied. 

The bill is dismissed for want of equity. 



CALCULAGRAPII CO. v. AUTOMATIC TIME STA5IP CO, 

(Circuit Court, S. -D. New Yorlv. October 23, 1900.) 

Patents — St;it foe Infrt>"gement — PiiEi-iMiKARY Injunction. ' 

An application to a Circuit Court for a preliniinary injunction to rpstrain 
infringeinent of a patent will not lis> îtraiited, wliere It lias been ad- 
judgedby a Circuit (^nirt of Appeals of anotliei- circuit, after l'ull con- 
sidération and ui)ou sul)stantia]ly tlie same record, tliat defendant's device 
does not infringe. If tlie record ou sucli a])plication contains important 
new matter, tlie court will exercise its own judjïnient on the wliole record. 
[Kd. Note. — For cases in point, see Cent, Dig, vol. 38, Patents, §§ 481- 
488, 

Grounds for déniai of preliniinai'y injunction in patent infriugenient 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. G, x\. 123.] 

In Equity. On motion for preliminary injunction. 

Edwin J. Prindle, for the motion. 
Emery & Booth, opposed. 

LACOMBE, Circuit Judge, The alleged infringing machine is 
identical with the one which was the su'bject of controversy in the 
First circuit, The practice in this circuit is well settled by numerous 
décisions, many of which are not reported, since it is not usual hère to 
Write more than a brief mémorandum on déniai of motions for prelim- 
inary injunction, When a patent bas been carefully discussed by a 
Court of Appeals in some other circuit upon a full présentation of the 
State of the art, the construction of the patent adopted by the appel- 
late court is accepted by the circuit judge upon application for a pre- 
liminary injunction as a correct exposition, It is not the function of 
the Circuit Court to revicw the décision of the Circuit Court of Ap- 
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peals upon substantially the Same record. Sometimes the record on 
the later application contains important matter, not before the appel- 
late court. Prior patents, prior publications, prior public uses not at 
first presented may challenge attention. In such a case the new mat- 
ter is considered, and if the Circuit Court reaches the conclusion that 
such new matter would, if presented in the earlfer case, bave probably 
induced a différent conclusion by the appellate court which heard it, the 
Circuit Court will exercise its own judgmcnt upon the wholc record. 
But there is no such new évidence presented hère. There is only a fur- 
ther élaboration by the patentée, or by experts, of the évolution of the 
invention by the patentée. 

Under thèse circumstanccs, application for an injunction preliminary 
to final hearing should be denied, since the Court of Appeals in the 
First Circuit held that the very machine now sought to be enjoined 
did not infringe. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. CUTTER ELECTRICAL & 

ilFG. CO. 

(Circuit Court, E. D. reimsylvauia. Deeember 5, 1000.) 

Xo. 5. 

Patent.s— Suit for iKFpaNOEMENT — I'iîeliminaey In.jumctio?:. 

A preliminary injunction to re.strain infringenient of the Wright & 
Aalborg patent, No. ().'fâ,772, for an autoinatic circuit breuker, deuied, on 
tbe ground tliat, under the évidence and the co]istructioii jilaced on the 
patent in ])rior litigation between tlie parties, Infringenient by défend- 
ants new device was doubtful. 

In Equity. On motion for preliminary injunction. 

Kerr, Page & Cooper and Robert W. Archbald, Jr., for complainant. 
Joseph C. Fraley, for défendant. 

HOLLAND, District Judgc. This motion for a preliminary in- 
junction is based on patent No. 633,772, granted on September 2G, 
1899, to the complainant's assignées, Wright & Aalborg, for an ini- 
provement in automatic circuit breakers. It was before this court in 
a former suit, and is reported in 136 Fed. '218. The case was appeal- 
ed to the Circuit Court of Appeals, and it was there held that the de- 
vice wdiich the défendant in this suit was then manufacturing and 
putting upon the market was an infringenient of the complainant's 
patent. See 143 Fed. 966. 

In the former suit the Court of Appeals found that the invention of 
Wright &. Aalborg was not a primary one ; it is a combination, and ail 
the éléments are old. They hâve been used in the art long prior to the 
issuance of the patent in question. P)efore the Court of Appeals the 
défendant contended that the pivot called for in the claims 2 and 5 was 
the pivot B, and that the shunt contact member consisted of carbon 
block, 7, its frame, 18, and the long arm, 20. The complainant con- 
tended that the movable shunt contact consisted of the carbon block, 
17, and its frame, 18 ; that the pivot referred to in the claim was pivot 
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A, ànd that daims 3 and 5 were not limited to a construction învolving 
the ann, 20. The Court of Appeals took the view of the complain- 
ant, basing its décision on three grounds : (1) That there was nothing 
in the language of claims 3 and 5 to restrict them to the pivot, B ; (3) 
that the pivot, A, was essential to the practical opération of the ap- 
paratus, and therefore the said claims should be construed to include 
it; and (3) that the pivoted arm, 20, was expressly made an élément 
of claims 1 and 3, but was omitted from claims 3 and 5. See opinion 
of Court of Appeals, 143 Fed. 966. The court also held that the con- 
tention of the défendant that it had eliminated from its structure the 
loose and yielding connection at point B, which is an important feature 
of the complainant's patent, was not in fact true, but that this function 
was accomplished by the slot, 7, in which its movable laminated con- 
tact member was pivoted, and thèse two devices the court held to be 
équivalent mechanical arrangements. 

Subséquent to the décision by the Court of Appeals, the défendant 
set about to place upon the market a type of circuit breakers which 
did not infringe the complainant's device, and submitted a modified 
form to the complainant, with the information that it (the défendant) 
intended to place it upon the market in order that it might be able to 
continue its business. Upon an examination of the modified breaker, 
this bill was liled, and the complainant moves the court for a prelimi- 
nary injunction, claiming the modified device is an infringement the 
same as the one previously manufactured by the défendant, and bases 
its claim for the injunction upon prior adjudication between the par- 
ties, which they must accept with ail its limitations. 

We do not intend to discuss in détail the différence between the dé- 
fendants prior device and the modified machines now before us, other 
than to say, however, that the pivots in the shunt of the defendant's 
former device, the slot affording the motion of translation, and the 
toggle joint hâve ail disappeared from the modified forms. This fact 
we think gives additional importance to the Hewlitt patent, and, in 
view of the further fact that there is now before us two patents which 
were not considered in the former case, to wit, a British patent, issued 
to Drake & Gorham July 10, 1889, and the Scott patent, issued August 
18, 1903, together with the proofs in opposition to the motion for this 
injunction, there is sufficient, in our judgment, to raise a doubt as to 
the right of the complainant. The rule of law applicable under thèse 
circumstances is aptly stated by Judge Dallas, in the case of Blakey v 
National Mfg. Company, 95 Fed. 136, 37 C. C. A. 37: 

"It is suflicient (or the présent purpose to say, as has often been saîcl be- 
fore. that a preliminary injunction should not be awarded where the right 
is doubtful, or the wrong uncertain, and that the infringement hère charged 
has not been clearly established." 

Injunction refused. 
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KBASBET & MATTISON CO. v. AMERICAN MAGNESIA & COVERING CO. 

(Circuit Court, E. D. Pennsylvania. Mo^v^ember 26, 1900.) 

No. 30. 

CosTS— Patent Suits— Expense or Printing ExiiiniTS. 

The expeii.'^e of printin.iî exliibits in a patent case is not a taxable dls- 
bursemeut, iu the absence of a rule of court nuikiug it so. 

LEd. Note. — For cases iu point, see Cent. Dig. vol. 13, Costs, § 6G0.] 

On appeal from taxation of cost,s and motion to di.smiss appeal. 
See 148 Fed. 91. 

Joseph P. Nolan and Edward K. Jones, for complainant. 
Harold Steele Macka3-e and Kenyon & Kenyon, for respondcnt. 

J. B. McPHERSON, District Judge. The motion to dismiss the 
appeal, on the ground that it was not seasonably taken, does not seem 
to be well founded, and must be refused. The meeting on Septem- 
ber 24th was an adjournment from September 6th, and continued the 
discussion between tlie parties ; but the taxation was not finally made 
until October 2d, when the clerk's décision upon the disputed items 
was announced. The appeal was therefore taken within the time 
limited by the rule of court. 

The first and second exceptions to the taxation are sustained on the 
authority of Tesla Electric Co. v. Scott (C. C.) 101 Fed. 524, and the 
third exception is sustained on the ground that, when the two witnesses 
therein referred to were recalled for further examination, their testi- 
mony thus taken did not become a new déposition for which a second 
attorney's fee of $2. -50 would be properly charged. The fourth ex- 
ception is disallowed, in view of the stipulation on page 104 of de- 
fendant's record, agreeing to the taking of testimony in New York^ 
except as to the charge of double mileage in the case of the witness 
Lysinger; this charge being reduced to single mileage for 100 miles. 
The fifth exception must be sustained on the authoritv of Hussey v. 
Bradlev, 5 Blatch. 210, Fed. Cas. No. 6,946a; Wooster v. Handy (C. 
C.) 23 Fed. 49; Cornelly v. Markwald (C. C.) 24 Fed. 187; Kelly v. 
Springfield Railway Co. (C. C.) 83 Fed. 183; and Edison v. Ameri- 
can Mutoscope Co. (C. C.) 117 Fed. 192. The sixth exception dis- 
putes the correctness of the clerk's computation of the total amount, 
and is disallowed, because I am not convinced that a mistake has been 
shown. 

The taxation will be corrected in accordance with this opinion, and 
thereupon the decree, presented to the court on October 10, 1906, but 
modifîed as required by the re-taxation, may be entered by the clerk. 



SCHELL V. ALSTON MFG. Co. et al. 

(Circuit Court, N. D. Illinois, E. D. September 10, lOOG. 

No. 28,111. 

Corporations— Stookholdeks' Actions— Pabties—Joinder. 

In a suit by a stockholder of a corporation to obtain an accountin^ es 
to certain coriwrate transactions, the reissue of smaller stocli certitlcates, 
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ratification or an issue of stoelv dividends by tlie corporation, and otlier 
relief, there was no sucli community of interest betweeu the corporation 
and its président and secretary as authorized tlieir joinder, in tlie ab- 
sence of trand, as parties to tbe suit. 

[Ed. Note. — For cases in ])oint, see Cent. Dig. vol. 12, Corporations, J 
719.1 

2. Plkading — Facts ob Conclusions---Fkaud. 

In a suit a^ainst a corporation aud its président and .secretary, it is 
insufïicient tliat the bill charge tliat tlie acts c(niiplained of werc fraudu- 
lent witliout tlie allégation of facts sliowins frand. 

[Ed. Note. — For cases in point, see Cent. Dis. vol. 12, Gor])oratious, § 
721 : vol. 39, Cent. Dig. l'ieading, § 28i/. ; vol. 23, Cent. Dig. Fraïul, 
§ 37.] 

3. Same-Acts of Officers. 

The fact that un ofticer of a corporation insisted that there was a 
lien against coniplainant's stock, or that liis stock was worth less than 
l)ar, and that the suiijlus of the corporation was less than it really was, 
could not subjeet the corporation to a charge of fraud or conspiracy. 

[Ed. Note. — For cases in point, see Ceut. Dig. vol. 12, Corporations, §§ 
I(j8û-1G92.] 

4. Equity — Piirx — Mui.tifabiousness. 

A bill by a st:)ckholder against a corporation and its président and 
secretary eharged certain alleged misconduet of such officers, and prayed 
for an accounting, the reissue of smaller stock certiflcates, ratification 
of an issue of stock dividends by the corporation, the issue of auother 
stock dividend from tlie surjilus, an accounting of damages incnrred, 
that coni])lainant's stock be decl.ared free from any lien, that défend- 
ants be enjoincd from selling additional stock, and that a receiver bo 
appoiuted for the corporation. Hcld, that the bill was niultifarious, 
both as to partie!) and subject-matter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. It), P^quity, §§ 340- 
S(i7, 371.] 

5. COBPORATIOXS — Stock DIVIDKNDS — DECLARATtON— Directob.s— Djsciïkïion. 

The déclaration of a stock dividend from the surplus of a corporation 
is within the discretionary powers of the directors, and will not be 
controlled by the e<nirt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
585.1 

C. SaME — ISSUANOE OF STOCK— MaNNER AÎSfD FORM. 

A demand of a stock holder of a corporation to bave 2,5 shares or nis 
stock issued in 2.") certiflcates calling for one sharo each was unrea- 
sonabie, aud it was not therefcu'e imiiropor for the corporation to re- 
fuse to comply. 

Thomas C. Clark and Howard & Howard, for coiTi[:)lainant. 
John Stuart Roberts and Elbert C. Ferguson, for défendants. 

KOHLSAAT, Circuit Jiidge. The bill herein allèges that défend- 
ant Company is a corporation of Illinois, and that the other défendants, 
Levy and H^olabird. are, respectively, président and secretary thereof. 
It further appears that complainant is a stockholder and former em- 
ployé thereof; that originally he owned 50 shares of the company's 
stock; that he, as such stockholder, voted to increase the stock of the 
corporation from $100,000 to $200,000 ; that $50,000 of such increase 
was to go to the stockliolders as a stock dividend ; that the remaiuin;.;- 
$50,000 of stock was to be offered to the stockliolders, and, if not tak- 
en by them, then to be placed in the market. Complainant further al- 
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leges that he voted for such additional stock on said terms under the 
impression, conveyed to him by the said individual défendants, that 
there was a surplus of only $50,000 ; that he gave notice of his refusai 
to take any of the new issue not paid for by his share of the surplus,; 
that he received 35 shares of the new stock as his stock dividend, after 
a considérable delay, certain of the défendant corporatibn's officiais 
insisting- that the same was subject to a lien for the price of the com- 
plainant's proportionate share of the remaining $50,000 of stock ; and 
that the directors and stockholders hâve not officially ratified the issue 
of stock under the increase. The bill further charg-es, on information 
and belief, that the surplus was in fact not less than $80,000, and that 
830,000 surplus still remains, of which he is entitled to his share, either 
in stock or money ; that complainant was deceived by certain officiais 
in consenting to the said agreement for the $100,000 new stock; that 
certain of the corporation officers hâve tried to get his stock for less 
than par. lie also charges that he bas not been permitted properly to 
examine the corj)oration books ; that he made application to bave his 
35-share certificate split up into 25 certificatcs, and his 50-share certif- 
icate split up into 10 5-share certificatcs, which was refused. whereby 
he lost sales of stock ; that by selling the last $50,000 of the new stock 
his share of the surplus, $:îO,000, would be prejudiced; that défend- 
ants and others are conspiring to wrong and injure him. He therefore 
prays (1) for an accounting as to corporation's transactions; (2) the 
reissue of smaller stock certificatcs; (3) ratification of said issue of 
stock dividends by the corporation; (4) that a stock dividend be is- 
sued to him for any surplus in excess of $50,000; (5) that he bave an 
accounting and decree as to his damages incurred; (6) that bis stock 
be declared frce from sucli lien; (7) that défendants be enjoined from 
selling the additional $50,000 of stock; (8) that a receiver be appoint- 
ed to wind up the corporation. 

To the bill défendants demurred generally and upon the following 
spécial grounds : (1) Want of jurisdiction as to amount and because 
of a remedy at law; (2) multifariousness as to parties and relief 
sought; (3) that, in the absence of action by directors, no further divi- 
dend can be made; (4) want of compliancc with equity rule 94; (5) 
that the directors are not in such case answerable to a stockholder ; 
(G) nor to the court. It is apparent that, in the absence of fraud on 
the part of the défendants, there is no such community of intercst 
between the défendants as would justify their joinder in this proceed- 
ing; nor is it sufficient that fraud be charged in the bill. The facts 
must be stated. Certain letters and acts of the individual défendants 
and others are set ont which uttcrly fail to furnish a satisfactory foun- 
dation for the charge of fraud. At bcst, they are the expressions of 
opinions only, and form no ground for the allégation of conspirac}-. 
Within certain limits, officers of a corporation as individuals may speak 
for their corporation, but beyond that they hâve no ])ower to commit it 
to any course of action. The niere fact that some ofiicer of the cor- 
poration insisted that there was a lien against the com])lainant's stock, 
or that his stock was worth less than ];: -, or that the surplus was less 
than it really was, cannot subject the corporation to a charge of fraud 
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or conspiracy. In its affairs a corporation acts through its directors. 
But, were it otherwise, the facts stated fail to support the charge. 

It would, indeed, be a short road to summary relief, could the com- 
plainant in the same proceeding combine ail the demands above enu- 
merated. No conspiracy being shown, it cannot be claimed that each 
of the défendants is liable for the acts of the other. Both as to parties 
and subject-matter the bill is multifarious. The main point in the bill 
consists in complainant's demand that he receive the benefit of the sur- 
plus in excess of $50,000. To give him his share of this in the form 
of a further stock dividend would be the déclaration of a dividend from 
the surplus. This is within the discretionary powers of the directors, 
and will not be controUed bv a court. Beveridge v. N. Y. El. Ry. Co., 
113 N. Y. 1, 19 N. E. 489, 2 L. R. A. 648. 

In Cook on Corporations (5th Ed.) § 545, it is said: 

"Tbe board of directors déclares the dividends, and it is for tlie directors, 
and not the stocliholders, to détermine whether or not a dividend sball be 
declared" — eiting Hunter v. Roberts, etc., Co., 83 Mich. C3, 47 N. W. 131; 
Grant v. Ross, 100 Ky. 44, 37 S. W. 203. 

It is there further stated : 

"When, therefore, tlie directors hâve exercised this discrétion, and refused 
a dividend, there will be no interférence by the courts with their décision, un- 
less they are guilty of a willful abuse of their discretionary powers, or of bad 
faith, or of a neglect of duty. It requires a very strong case to induee a court 
of equity to order the directors to déclare a dividend, inasmuch as equity bas 
no jurisdiction unless a fraud or breaeh of trust is involved." 

See, also, section 539, same author. To the same efïect are many 
adjudicated cases. There is no such case made by the bill in this suit. 

The manner in which stock shall be issued is, generally speaking, 
a matter for the discrétion of the directors under the by-laws. In the 
absence of any such requirement, there must exist a right in the stock- 
holder, within reason, to hâve his holdings in such amounts as he may 
désire. To hâve 25 shares issued in 25 certificates calling for one 
share each does not on its face seem reasonable, nor can the court as- 
sume that it is reasonable. It is a matter of common knowledge that 
it is such a cumbersome method as would justify the directors in de- 
clining to permit it, in the absence of a by-law requiring it. The bill 
in that respect does not appeal to the judgment of a court of equity. 

Undoubtedly, in a proper case, complainant would be entitled to 
examine the books. In view of what is said above, that matter is not 
before the court at this time. Were the bill in other respects unob- 
jectionable, the jurisdictional allégations would be such as to invest 
this court with power to adjudicate the questions raised. 

The demurrer is sustained. 
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MARTLAND TRUST CO. v. KIEBT LUxMBER 00. et al. 

(Circuit Court, S. D. New York. October 27, 1906.) 

Dépositions— Gkanting Open Commission— Conditions. 

Upon tlie granting of an open commission to examine vvituesses in a 
remote jurisdiction, the adterse party may properly be given tlie right, 
at his élection, to reserve bis cross-examination until the direct testimony 
shall hâve been retunied, and to then cross-examioe, either orally or on 
written interrogatories. 

[Ed. Note. — ï'or cases in point, see Cent. Dig. vol. 10, Dépositions, §§ 
142-145.] 

On Motion for Open Commission. 

Arthur H. Van Brunt, for the motion. 
Jno. G. Carlise, opposed. 

LACOMBE, Circuit Judge. The Kirby Lumber Company may ex- 
amine such witnesses as it desires to call in Texas upon a commission 
vvhich shall set forth the names of the witnesses to be examined, so 
that counsel for the claimant may be able intelligently to détermine 
whether or not it is désirable that he should attend their examination. 
The commission may be an open one, not on written interrogatories, if 
counsel for défendant so elect. But, in the event of such élection, 
claimant's counsel may give notice that they elect not to incur the ex- 
pense of attendance in a remote jurisdiction, and if they do so they 
may interpose their objections to testimony, and may prépare their 
cross-interrogatories after the direct testimony shall hâve been re- 
turned; or they may, at that time, elect orally to cross-examine the 
Texas witnesses, in which event such witnesses shall be produced for 
such cross-examination on reasonable notice. 



UNITED STATES v. BICHAKDS et al. 

(District Court, D. Nebraska. December 20, 190G.) 

No. lOl. 

1. CONSPIBACY— DEFINITION. 

Under the act of Congress providing that if two or more persons con- 
spire either to commit any offense against the United States or to de- 
fraud the United States in any manner or for any purpose, and one or 
more do any act to effect the object of the couspiracy, ail shall be liable 
to a penalty, the gist of the offense is conspiracy, combination, or agree- 
ment to effect an unlawful end, which offense is completed only on some 
one or more of the parties doing an act to effect the object of the con- 
spiracy, termed an "overt act." 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Conspiracy, §§ 
38, 39, 60.] 

2. Same— OvEET Act. 

An overt act, required to constitute conspiracy, must be a subséquent 
independent act, following the complète agreement or conspiracy, and done 
to carry into effect the object of the original combination. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 38.] 
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3. Pee JURY— Défi -\iTiox. 

To constitute perjury, the party dinrirrcl inust tako an oath before 
some compétent tribunal or oflicer. tbat lie will testify, déclare, dépose, 
or certify tmly tbat bis writton teslijnony, déclaration, or certificate by 
him subscribed was true, wlion in tact sonie ninterial niatter so testiflcd, 
declarcd, or certified by bim was taise and nutrue. and kiiown by bim 
at tbe time of taking sucb oath to bave been taise and untrne. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. Î5U, Perjnry, §§ 1-3.] 

4. Public Lands — Homestead. 

It is not a com]jliance witb tlie boiuestead law for a inan to fde ou a 
tract of laud witb no intention of makins it bis borne, witb no purpose 
to live tbere, and \A'ith no intention of cultivatiug nîiy part of it and ac- 
qniring it for a i)lace of résidence; but tbere nmst be a coniblnation of act 
and intent to niake tbe property entered liis actual place of abode. 

[Ed. iSîote. — For cases in point, see Cent. Dig. vol. 41, Public Lands, 
i 74.] 

5. Same— Agreement to Sell. 

An a.srcement to sell land entered by a bomesteader, made prier to bis 
acquisition of tbe patent, in violation ot tbe bomestead law, need not be 
in vvriting, nor of sufficient foria or of a nature to be onforced in a court 
of law ; but it is sulflcient tbnt tbe minds of tlio applicant and some otber 
person bave met definitely and understandingly, so tbat tbere was a mut- 
ual consent tbat, wben tbe apjilicant acquired title to tbe land from tbe 
lînited States, It sbould inure to tbe beueflt of tbe otber for a considéra- 
tion. 

[I>!d. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, §§ 
371, 373.] 

6. Same— Disposition. 

An entryman may acquire a valid title under tbe bomestead law, tbougli 
bis entry was. made witb a view of disposing of tbe land after be bad 
completed bis pnrcbase, provided tliat at tbe tinie and before tbe com- 
pletion tbereof be bad not entered into any agreement wbereby sucb otber 
sbould reeeive any of tlie benefit of sucb jiurcbase. 

[I'"d. Note. — l'or cases in point, see Cent. Dig. vol. 41, Public Lands, 
§§ 371-373.] 

7. Cbiminal Law — Evidence — Indictmext. 

A flnding of an indictment by a grand jury against a party is no évi- 
dence of tbe defendant's guilt. 

8. COXSFIRACY— OvEBT ACT— CONSIDERATION. 

In a proseeution for conspii'acy, the overt act niny bo considered, witli 
otber évidence, as one of tbe circumstanees in determiiiing whetber or not 
tbere was a conspiracy or agreement cliargcd. 

[l']d. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, §3 
104, 107.] 

9. Ceiminal Law— BvinKNCE— Déclarations of Conspiratoks. 

In a proseeution for conspiracy, tbe acts and déclarations of tbe persons 
aeeused niay be considered, tboiigh made in the al)sence of some of tbe 
defendfints, where tbe conspiracy bas been fully establisbed by independ- 
ent évidence, and it bas been shown tbat tbe défendant against whom 
it Is offered was a ])arty tbereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law. §§ 
084, 1012.] 

10. Conspiracy— Homestead Entêtes— Fraitd. 

In a proseeution for conspiracy to defraud the United States of certain 
public land under bomestead entrîes, the fact tbat défendants advanced 
money to the entryman to pay bis entry fee and to make imin-ovements on 
the land was not in itself uidawful, and could only be considered iu do- 
termining whetber or not tbere was a con.spiracy or unlawfiil agreement 
witb tbe entrynmn, of wbicb sucb advancement formed a part. 
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11. Crtmikal Law^Evidence— Accomplices— Wetgiit. 

'J'iiousçh evKlonfo of acconiplices is admissible in a criniinal case, the jury 
sliould scrutinize tlie saïue wlth great care. 

[Ed. N()t<> — For cases in point, see Cent. Dig. vol. 14, Crimiual Law, 
?§ 100!), 11 11 .] 

12. SaME— PllIOSUMPTION DP INNOCENCE— KeASOXA lU.E DOUBT. 

Tlie presunii>tiou of lnno<'ence continues witli accused tlirousbont the 
trial, and stands as suffieient évidence to .instify an acfiuittnl, until on tbe 
w'hole évidence tlio jury is satisfiodi beyond a reasonabk; doiibt of bis 
guilt. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 14, Criniinal Law. 
g§ 719, 731.] 

13. SaME — ReASONABT.E DoUBT—DErlNIXION. 

A reasonable doubt is sutîicient to ac(iuit a person of an offense, and is 
an actual, substantial doubt, arising and resting in tbe inind as tes- 
timony is lieard and considered, wbicb rcsuits aftcr tbe exercise of .iudg- 
meut and reasou, wlien fairly and candidly applicd to an investigation of 
tUe évidence. 

[IM. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 12G7, 1006.] 

14. CONSPIE.VOY— CiRCUMSTANTIAl, EVIDENCE. 

Though the offense of consi)iracy niay be cstaMisIied by circunistantial 
évidence, the circunistances niust be of sndi a cliaracter as to exclude 
every reasonable hypotliesis but that of <U"lbndant's guilt of the offense 
charged. 

[I£d. Note. — For cases in point, see Cent. ])ig. vol. 10, Conspiracy, § lOG ; 
vol. 14, Criniinal Law, § 12(n.] 

15. Same — iNDiCT.MEST—CouNTS— Issues and Taoop. 

Where an indictnient for conspiracy contains sevcral couiits, it is suffi- 
eient, to warrant a conviction ou counts cliarging two or more ovort acts, 
that the e^-idcnce establisbes the commission of one of tlicni. 

|E(l. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, §§ 
105-107.] 

16. Criminal I.aw — Venue — Fkooe. 

In a jirosecution in a fédéral District Court sitting in Nebrasl^a, tlie 
évidence, in order to warr;uit a conviction, niust show that tbe. offense 
eharged was comndttod within that state : tlie limits of tbe district of 
NebrasI^a being coe,\tensive with tlie boundaries of the state. 

17. PUBEIC LaNDS— H05IESTEAB — EnTBY BY SorJlIKÏ! — ViEW. 

A soldier of the United States may -^ntcr a homestead claim selectod by 
an agent without ever viewiiig it. 

18. Same— Fkaud. 

Fraud in the mailing of homestead entries inay not be inferred from tlie 
fact that a large iiumber of entries niay liav(> lieen solicited and located 
by one person, if the entries theuiselves are Icgal. 

19. Same— Lease. 

That défendants desired and did ieiise homestend lands from entry- 
men for> grazing ])urposes conld not make tliein rcsponsil)U; for any fail- 
ure of the entrynieii to comply witli tlio law relating to settlement or 
résidence on the laud. 

20. Same — Ageeemekt to Seix. 

A liomestead eiitrynian may agrée Avitli any person at any time tliat 
wlien be has proved up on liis land, if be desires to sell, be will give 
that person the first option to buy ; such option in itseif uot heing a viola- 
tion of the law. 
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Charles A. Goss, U. S. Atty., and Sylvester R. Rush, Sp. Asst. 
U. S. Atty. 

Richard S. Hall, Harry C. Brome, and A. W. Crites, for de- 
fendants. 

MUNGER, District Judge (charging jury). I congratulate you 
that your labors, with those of the counsel and court, are drawing to a 
close. For 30 days you hâve been deprived of your liberty, the society 
of family, and eut off from intercourse with the world. The court 
would not hâve subjected you to this restraint, but for the public in- 
terest which the case has excited. It was proper that you should be re- 
moved beyond the reach of any popular feeling, whether favorable to 
the government or any of the défendants ; for no popular wishes or con- 
sidérations, no thoughts other than those which pertain to strict, im- 
partial justice, should be permitted to invade the sanctity of the jury 
room to bias or even shade your délibérations. Now that the case is 
about to be committed to you for considération and détermination, we 
trust that your action will be such that you can return to your homes 
with a conscientious assurance that you hâve performed your duty just- 
ly and impartially, and with family and friends enjoy a Merry Christ- 
mas and a Happy New Year. 

The prosecution in this case is based upon a statute of the United 
States as fo'lows: 

"If two or more persons conspire, either to commit any offense against the 
United States, or to defraud tlie United States in any manner or for any pur- 
pose, and one or more such parties do any act to effect the object of the con- 
spiracy, ail the parties to such conspiracy shall be liable to a penalty." 

The statute then prescribes the penalty for a violation of its pro- 
visions. This statute uses the word "conspire"; "if two or more per- 
sons conspire," etc. "conspire," or "conspiracy," has been defined 
as "a combination or agreement formed by two or more persons to 
effect an unlawful end, they acting under a common purpose to ac- 
complish that end." Under this statute the gist of the offense is 
the conspiracy — the combination or agreement between two or more 
persons to effect an unlawful end. But, Lefore the offense is a 
completed one, some one or more of the parties must do some act to 
effect the object of the conspiracy. Such act is termed an "overt act."' 

Persons may conspire together to commit an offense against the 
United States ; but if the offense stops with an agreement, and no act 
is donc to carry into effect the object of the agreement, no criminal 
offense has been committed. But, the moment any act is done to ef- 
fect the object of the conspiracy, that mor ^nt criminal liability is 
fixed, and this act to effect the object, though it be done by only one of 
the parties, binds each and ail of the parties to the conspiracy and 
complètes the offense as to ail; for in that case the act of one be- 
comes the act of ail. The overt act must be one independent of the 
conspiracy or agreement. It must not be one of a séries of acts con- 
stituting the agreement or conspiring together; but it must be a sub- 
séquent, independent act foUowing the complète agreement or con- 
spiracy, and done to carry into effect the object of the original com- 
bination. 
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In this case the grand jury hâve presented an indictment against 
Bartlett Richards, Will G. Comstock, Charles C. Jameson, Ammi B. 
Todd, Aquilla Triplett, Thomas M. Huntington, Fred Hoyt, James 
K. Reid, and F. M. Walcott. The court has granted separate trials 
for some of the défendants, and in this case the only défendants on 
trial are Bartlett Richards, Will G. Comstock, Charles C. Jameson, 
Aquilla Triplett, and F. M. Walcott. 

The first count of the indictment in substance charges that Bartlett 
Richards, Will G. Comstock, Charles C. Jameson, Ammi B. Todd, 
Aquilla Triplett, Thomas M. Huntington, Fred Hoyt, James K. Reid, 
F. M. Wa'.cott, and divers other persons to the grand jurors un- 
known, on the 28th day of June, 1904, within the district of Nebraska, 
did unlawfully conspire, combine, confederate, and agrée together 
among themselves to defraud the United States of the title, posses- 
sion, and use of large tracts of land in Cherry and Sheridan counties, 
Neb., of great value, of which the following described land is a part 
thereof, to wit: The N. J4 section 31, the S. E. Va of the S. E. ^ 
section 30, the S. W. Ya of the S. W. Va, section 29, and the W. J4 
of the N, W. Va section 32, ail in township 30 N., range 38 W. of the 
sixth P. M., in Cherry county, Neb. — by means of false, feigned, 
fraudulent, untrue, illégal, and fictitious entries of said lands under 
the homestead laws of the United States, the said lands being then 
and there public lands of the United States open to entry under said 
homestead laws at the local land office of the United States at Valen- 
tine, in the county of Cherry, and Alliance, in the county of Box 
Butte, respectively, in said state and district. 

This is the offei je charged, and for which the défendants are on 
trial, to wit: That they entered into an unlawful conspiracy, and 
did unlawfully combine, confederate, and agrée together among them- 
selves, to defraud the United States of the title, possession, and use 
of large tracts of land in Cherry and Sheridan counties, Neb., a por- 
tion of which were the lands above described. The overt act is 
charged in substance as follows: That in pursuance of said unlaw- 
ful conspiracy, combination, confédération, and agreement among 
themselves, had as aforesaid, and to effect the object of said con- 
spiracy, the said parties, whose names hâve been given, did, on the 
28th day of June, 1904, at the town of Merriman, in the county of 
Cherry, within the said district and state, fraudulently, unlawfully, 
and corruptly persuade, induce, and hire one Clyde R. Beckvvith to 
take an oath before one El L. Heath, a United States commissioner, 
that a certain written affidavit, then and there made by said Clyde R. 
Beckwith, was true, which affidavit was to the effect that a certain 
written application. No. 15,082, to the register of the United States 
land office at Valentine, whereby said Clyde R. Beckwith applied to 
said register to enter the public lands theretofore described, under the 
homestead laws of the United States, in which affidavit the said 
Clyde R. Beckwith stated in substance and effect that he did not 
apply to enter the said lands on spéculation, but in good faith to ap- 
propriate the same to his own exclusive use and benefit, and that he 
had not, directly or indirectly, made any agreement or contract in 
any way or manner, with any person or persons whomsoever, by which 
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the title he should acquire from the government o£ the United States 
should inure in whole or in part to the benefit of any person except 
himself ; whereas, in tnith and in fact the said Clyde R. Beckwith 
and said défendants (naming them), and each of them, then and there 
well knew that said Clyde R. Beckwith did not apply to enter said 
lands in good faith and for the purpose of appropriating the said 
lands to his own exclusive use and beneiît, but in truth and in fact 
for the use and benefit of said Bartlett Richards, Will G. Comstock, 
Charles C. Jameson, and the Nebraska Land & Feeding Company, a 
corporation, and said divers other persons to the grand jurors un- 
known. That in fact the said Clyde R. Beckwith and défendants 
(naming them) well knew that said Beckwith, in making said affi-davit 
and entry of said lands, was acting as the agent of, and in collusion 
with, and for the benefit of, said Bartlett Richards, Will G. Comstock, 
Charles C. Jameson, and the Nebraska Land & Feeding Company, 
under an agreement and contract before made with the said (naming 
ail défendants), whereby the said Beckwith agreed that the said title 
which lie might acquire from the government of the United vStates 
to said lands should inure to the benefit of said Richards, Co-aistock, 
Jameson, and the Nebraska Land & Feeding Company, and divers 
other persons to the grand jurors unknown. That in pursuance of 
said unlawful conspiracy, confédération, and agreement the said de- 
fendants (naming tliem) did pay and cause to be paid to the receiver 
of the United States land office at V^alentine the sum of $14, the 
filing fee and costs of said entry ; and, further, in pursuance of said 
unlawful conspiracy, combination, confédération, and agreement 
am..ong themselves as aforesaid, and to effect the object of such un- 
lavi'ful conspiracy, the said défendants (naming them) and divers 
other persons to the grand jurors unknown did bui'.d and cause to be 
built upon the lands above described and so entered as aforesaid a 
small house, of the value of $35, for and as the homestead improve- 
ments of the said Clyde R. B>cckwith, without cxpense, charge, or 
cost to him, the said Clyde R. Beckwith, therefor. 

Each of the first 31 counts in the inclictment are similar to this 
in charging the offense, to wit, the unlawful combination and agree- 
ment between the parties named to defraud the United States ont of 
certain of its public lands by means of a fraudnîent use of the home- 
stead law. The several counts differ in regard to dates, spécifie 
tracts of land, and the overt acts committed in furtherance of the un- 
lawful combination or agreement. It will, howcver, be unnecessary 
for me to read to yon the substance of the remaining 81 counts, as the 
principles of law which must govern you in the considération of this 
case are applicable to each of said 31 counts. 

Counts 32 to 38 inclusive, charge the défendants with conspiring 
together to violate section 5393 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3C54], which section is as follows: 

"Evcry person wlio procures iuiotlior to eomiiiit îiii.v perpiry is snilty of sub- 
ornation of perjur.v, and puuisliable as in tlie iirec'edinc; section prescribed." 

The gist of the offense in thèse counts is, as in the 31 counts, the 
unlawful conspiring, combining, confederating, and agreeing together; 
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differing in this: That in the first 31 counts the unlawful conspîr- 
ing, combining, confederating, and agreeing together had for its 
object the defrauding the United States out of certain lands by a 
fraudulent use of the homestead law. In thèse 7 counts, from the 33d 
to the 38th, inchisive, the object of the unlawful conspiracy, con- 
fédération, and agreement, was to commit an offense against the laws 
of the United States, to wit, section 53!);S of the Revised Statutes, 
which I hâve just read, to wit, by unlawfiilly, willfuUy, knowingly, 
and corruptly agreeing together and with divers other persons to the 
grand jurors unknown to unlawfully, willfully, and knowingly suborn, 
instigate, and hire certain persons n'amed in the several counts of 
the indictment to unlawfully, willfully, knowing'.y, and corruptly com- 
mit the offense of perjury against the laws of the United States. 

Perjurv is defined h\ section 5392 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 3053] as follows : 

"Evei'y jiprson wlio. liaviiiK takeii an oiitli bcfor^! ii eoiiipetent tribunal, offloe;-. 
or perHon, iu aiiy ctiHC in which a law of the United States authorizes an oatli 
to bp adniinisteretl. that he will testity, cleobn-p. dépose or certit'y truly, or 
that any written toPtimony, déclaration, deiioi-ntioi), or certificate b.y him sub- 
scribed is true, willfully and eontra.ry to sucli oatli states or subseribes auy 
material mattor wbich he does not belieye to bo true. is .liuilty of ]ier.inry." 

Section 5393, which I bave heretofore read, defines subornation of 
perjury by providing that: 

"Kvery person wlio procure.-s another to conniiit any per.lury is gnilty of sub- 
ornation of ])(^r,iin'.v." 

To constitute perjurv, a party must hâve taken an oath before some 
competer.t tribunal, officer, or person atithorized to adniinister an oath 
that he will testifv, déclare, dejjose, or ccrtify truly that his written 
testiniony, déclaration, or certificate by him suljscribed is true, when 
in fact some material matter so testificd, declared, or certified to by him 
is false and untrue, and known by the party at the timc of taking such 
oath to bave bccn false and untrue. 

The gist of the offense in thèse seven counts. as I bave said, is the 
combining, confederating, and agreeing together upon the part of 
the défendants and the parties namcd with them in the indictment to 
unlawfully, willfully, and knowingly suborn, instigate, and hire cer- 
tain persons named in the several counts of the indictment to unlaw- 
fully, Vi'illfully, and knowingly commit the offense of perjury against 
the laws of the United States. To constitute perjury it is not sufficient 
that the oath so taken be false and untrue as to some material matter, 
but it must further appear that the party kncw at the time of taking his 
oath that the same was false and untrue. 

The first 31 counts of the indictment, as liefore stated, charge that 
the parties entered into a conspiracy to defraud the United States out 
of certain lands by means of a fraudulent use of the homestead law, 
and that overt acts committed in furtherance of such conspiracy were 
the causing and procitring of a false and fraudulent dcclaratory state- 
ment, and in some of the counts fraudulent entries under the homestead 
law. The provision of the homestead law applicable to the considéra- 
tion of this case is as follows: 
140 F.— 29 
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"That any person applying to enter land under the preceding section shall 
first make and subscribe before tbe proper officer, and flle in the proper land 
office, an affidavit that he or she is the head of a famlly, or Is over twenty-one 
years of âge, and that such application is honestly and in good faith madc for 
the purpose of actual settlement and cultivatlon and not for the benefit of any 
other person, persons, or corporation, and that he or she wlll faithfully and 
honestly endeavor to comply with ail of the requirements of iaw with référence 
to settlement, résidence, and cultivation neeessary to aoqulre title to the land 
applied for ; that he or she is not acting as agent of any person, persons, cor- 
poration, or syndicate in making such entry, nor in collusion with any person, 
persons, corporation or syndicate to give them the benefit of the land entered, or 
any part thereof , or the tlniber thereon ; that he or she does not apply to enter 
the same for the purpose of spéculation, but in good faith to obtain a home 
for himself or herself, and that he or she bas not directly or indlrectly made. 
and will not make, any agreement or contract in any way or manner with any 
person, persons, corporation, or syndicate whatsoever, by which the title whieli 
he or she might acquire from the government of the United States should inure 
in whole or in part to the benefit of any pei'son except himself or herself." 

The object and purpose of the homestead laws of the United States 
were to grant land to actual, bona fide settlers, persons making settle- 
ment upon the public lands for use as homesteads, and to encourage rési- 
dence upon, cultivation, and improvement of the public domain. The 
applicant, as the portion of the statute I hâve read states, is required to 
ver if y that his application is in good faith, made for the purpose of 
actual settlement and cultivation, and not for the benefit of any other 
person ; that he will faithfully and honestly endeavor to comply with 
the requirements of Iaw as to settlement, résidence, and cultivation 
neeessary to acquire title to the land applied for ; that he is not acting 
as agent for any person in making such entry, nor in collusion with 
any person to give him the benefit of such land entered ; that he does 
not apply to enter the land for the purpose of spéculation, but in good 
faith to obtain a home for himself ; that he has not directly or indlrect- 
ly made any agreement or contract in any way or manner with any per- 
son or corporation by which the title he may acquire shall inure in 
whole or in part to the benefit of anyone except himself. 

In establishing a résidence, as required by the homestead Iaw, there 
must be a combination of act and intent — the act of occupying and 
living upon the claim, and the intention of making the same a home 
to the exclusion of a home elsewhere. Inhabitancy must exist in good 
faith. It is not a compliance with the homestead Iaw for a man to file 
on a tract of land with no intention of making it his home, with no 
purpose to live there, with no intention of cultivating any part of it 
and acquiring it for a place to réside in. 

The statute, in forbidding the applicant to make directly or indlrectly 
any agreement or contract in any way or manner with any person by 
which the title he may acquire from the government shall inure in 
whole or in part to the benefit of any person except himself, means 
by the word "agreement" that there must be a meeting of minds ex- 
pressed in some tangible way, and must be an intent in some way to be 
binding upon the parties. One party may hâve intended to sell, the 
other party may hâve intended to buy, yet this would not be sufficient, 
unless the intention of each was in some way communicated from one to 
the other, and was understood and agreed to by both. 
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An agreement, as the word "agreement" îs used, need not be in 
writing. It need not be of sufficient form or of the nature to be en- 
forced in court. It is enough if it is proven beyond a reasonable doubt 
that in some way the minds of the applicant and some other person hâve 
met definitely and understandingly — that there is a mutual consent — 
that, when the apphcant may acquire title to the land from the United 
States, it shall inure to the benefit of such other person for a considéra- 
tion ; that is, that in truth and in fact the applicant is ready to acquire 
the land for the use and benefit of another. And any words and acts 
manifesting this mutual consent of the minds of the parties are suffi- 
cient to constitute a contract or agreement. 

The applicant, under the statute, is also required in his affidavit to 
state that he does not apply to enter the land for the purpose of spécula- 
tion, but as a home for himself. This provision, that he does not seek 
to acquire it for spéculation, was not intended to limit the homesteader's 
dominion over the land after he has complied with the provisions of the 
homestead law, made his final proof, and acquired title. It is only in- 
tended to prohibit his entering the land under an agreement whereby 
he is acting for another. He may acquire valid title under the home- 
stead law with a view of disposing of the same after he has completed 
the purchase, provided that at and before the time of completing such 
purchase under the homestead law he has not entered into an agree- 
ment with another whereby such other should receive any of the benefit 
of such purchase. 

A person is required to réside upon his homestead five years before 
making final proof. An exception to this rule is where the home- 
steader has served in the army or navy of the United States. A per- 
son who has served in the army or navy of the United States and 
received an honorable discharge is given by law six months after mak- 
ing his filing to enter upon and establish his résidence upon the land, 
and the period of time served in the army or navy may be deducted 
from the period of five years résidence, provided, however, that in 
any event the party must réside at least one year upon the land. 

This prosecution is based upon an indictment found by the grand 
jury. The finding of an indictment by a grand jury against a party 
is no évidence of the defendant's guilt. That must be established up- 
on the trial by compétent and sufficient évidence. In this case, then, 
your first inquiry should be, was there an unlawful agreement entered 
into by two or more of the parties named in the indictment to defraud 
the United States out of certain of its public lands mentioned in 
the indictment, by means of the false and fraudulent use of the home- 
stead laws of the United States? The understanding, combination, 
or agreement between the parties in the given case to defraud the 
United States out of its lands, as charged in the indictment, must be 
proven, because, without the corrupt agreement or understanding, 
there is no conspiracy. 

It seldom, if ever, happens that, when parties enter into a conspiracy 
or agreement to accomplish an unlawful end, such agreement is re- 
duced to writing or specifically stated to witnesses, and it is usually 
necessary to resort to circumstantial évidence to estabhsh the agrée- 
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ment or conspiracy. The acts of parties in the partîcular case, tlie 
nature of those acts, or déclarations and statements, whether verbai 
or in writing, and the character of the transactions or séries of trans ■ 
actions, with the accompanying circumstances, as the évidence may dis- 
close, should be investigated and considered as circumstances froni 
which évidence may be derived of the existence or nonexistence of an 
agreement, which may be expressed or implied, to do the unlawful 
act. 

I hâve before stated that the overt act must be one independent of 
the conspiracy or agreement. This is true. Yet the overt act, the 
manner and circumstances under which it is donc, may be considered, 
in connection with other évidence in the case, as one circumstanct- 
in determining whether or not there was the conspiracy or agreement 
charged. But it must be estabhshed that the conspiracy or agrée 
ment which is charged to hâve existed, and which is the gist of the 
action in this case, had been formed before and was existing at the 
time of committing the overt act. 

The government afhrms the formation and existence of a conspiracy 
to commit the particular offense charged against the United States, 
and that thèse défendants were each a party to such conspiracy. The 
burden is therefore upon the government to prove what it thus af- 
firms by légal and compétent évidence, in order to ask a verdict in its 
favor. 

As has been said, in determining the question of the formation or 
existence of a conspiracy, the acts and déclarations of the persons ac- 
cused may, among other circumstances, be looked to and considered 
by the jury. Statements of some of the accused conspirators, in the 
aJjsence of the défendants, and some of them, on trial, and conversa- 
tions with some of the witnesses on the part of persons accused as 
co-conspirators, other than the défendants, made in the absence of the 
défendants, hâve been given in évidence. Thèse statements were ad- 
mitted to show the nature and purpose, the plan and opérations, of 
the conspiracy, if one existed, and to aid in shedding light upon the 
relation of the persons so speaking to the transactions ; but guilt can- 
not be fastened upon any person by the déclarations or statements, 
oral or written, by others. Guilt must originate within a man's own 
heart, and it must be estabhshed by his own acts, conduct, or admis- 
sion. To establish the connection of any one of the défendants with 
the conspiracy, such connection must be shown by facts and circum- 
stances, or by his own acts, conduct, or déclarations, independent of 
the déclarations of others, and, until this fact is thus estabhshed, he is 
not bound by the déclarations or statements of others. 

The principle of law and rule of évidence is that, when once a con- 
spiracy or combination is estabhshed and the defendant's connection 
therewith is shown by independent évidence, then he is bound by the 
acts, déclarations, and statements of his co-conspirators, because in 
that. event he is deemd to assent to or command what is done by any 
other in furtherance of the common object. In this case, in deter- 
mining whether any one of the défendants on trial was a party to the 
conspiracy, if you find a conspiracy was formed, you cannot consider 
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the déclarations and statements made by other persons to the varions 
entrymen or others in the absence of such défendant, as such défend- 
ant is not bound by or afïected by such statements and déclarations 
of others, until it is shown by other compétent évidence that he was a 
party to such unlawful conspiracy. 

It vvill be well, then, for you to take up and consider the évidence 
as it relates to each défendant on trial separately. For instance, Bart- 
lett Richards is the fîrst défendant named in the indictment. In con- 
siderino- whether or not he was a party to the conspiracy or agree- 
ment, if you find there was one, you are only to take into considération 
bis own statements, action, and conduct, and bis own connection with 
the action and conduct of others, as shown by the évidence, indepen- 
dent of any statements or déclarations by others ; and unless you find 
froni such évidence that he was a party to such conspiracy, if one 
existed, then it would be your duty to acquit him. If, however, you 
find that he was a party to such conspiracy, then the statements and 
déclarations of his co-conspirators may be considered as if made by him. 
Apply this same method in determining whether each of the other de- 
fendants were parties to the alleged conspiracy. 

The parties are upon trial for the offense charged in the indictment, 
to wit, a conspiracy to defraud the United States out of certain lands, 
and to suborn perjury, and are not on trial for any other offense; and, 
though the évidence might establish the commission of some other 
offense, they arc only to be found guilty for the offense charged. 
Should you find that a conspiracy existed, and that the défendants were 
parties thereto, then you should inquire whether or not one or more of 
the parties to such conspiracy did the act or acts in pursuance or in 
furtherance of such conspiracy, as is charged in the indictment, which 
acts I bave denominated and called the "overt act" ; for, although a 
conspiracy ma)' bave existed, unless some one or more of the overt 
acts charged in the indictment are established to bave been committed 
by one or more of the conspirators, the offense charged in the indict- 
ment would not be established. On the other hand, although the 
évidence may establish to your satisfaction that the varions homestead 
entries were fraudulent, yet that would not warrant a conviction, un- 
less such fraudulent entries were procurcd to be made in pursuance 
of a précèdent conspiracy or agreement, as I hâve before explained. 

You are further instructed that the mère advancing of money to 
a party to enable him to enter his homestead. or advancing money to 
make improvements thereon, are not of themselves unlawful acts, 
but are simply acts and circumstances which may be considered in 
determining whether or not there was a conspiracy as alleged, or un- 
lawful agreement by which the entryman was to make the entry, not 
for his own use and benefit, but for the use and benefit of another. 
Neither is it unlawful for a person having a bona fide homestead entry 
to permit another, by lease or otherwise, to use the same, if he does 
not thereby exclude himself from residing thereon. Such fact, if it 
be a fact, however, is to be considered witli the other évidence in the 
case in determining the good faith and bona fides of the entryman. 

Witnesses bave been called in the course of the trial who bave testi- 
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fied to their own participation in fraudulent and criminal practices. 
Criticism has been niade of their testimony, and the weight to which 
it is entitled. The court instructs you on this subject that it is the 
settled rule in this country that even accompHces in the commission 
of crime are compétent witnesses, and that the government has the 
right to use them as witnesses. It is the duty of the court to admit 
their testimony, and that of the jury to consider it. The testimony of 
accomplices is, however, always to be received with caution, and 
weighed and scrutinized with great care. But the jury should not 
rety upon it unsupported, unless it produces in their minds the most 
positive conviction of its truth. It is just and proper in such cases 
for the jury to seek for corroborating facts and circumstances in other 
material respects; but this is not absolutely essential, provided the tes- 
timony of such witnesses produces in the minds of the jury full and 
complète conviction of its truth. 

In determining the guilt or innocence of each défendant in this case, 
you must be convinced beyond a reasonable doubt that he has com- 
mitted the offense or offenses cliarged in order to convict him. Each 
and every fact necessary to constitute the offense must be so proven; 
that is, beyond a reasonable doubt. Until guilt is proven, there is 
an absolute presumption of innocence, and this presumption of inno- 
cence continues with the défendant throughout the trial, and stands 
as sufficient évidence in his favor until from the whole évidence you 
are satisfied beyond a reasonable doubt of his guilt. 

It is the settled rule in criminal cases that a conviction cannot be 
secured upon strong suspicion or probabilities of guilt, nor, as in civil 
cases, upon a mère prépondérance of évidence ; but guilt must be es- 
tablished beyond a reasonable doubt. By a reasonable doubt is meant 
an actual, substantial doubt, that arises and rests in the mind as testi- 
mony is heard and considered; that results after the exercise of 
judgment and reason, when fairly and candidly applied to an investiga- 
tion of the évidence. You may, therefore, in testing the character of 
the conviction or belief as to the guilt of each one of the défendants, 
ask yourselves this question : Would such a degree of conviction, cer- 
tainty, or opinion as the proof in this case has made upon my mind be 
sufficient to induce or lead a prudent man to act in a matter of the 
highest concern or importance to his own personal interest? If you 
answer that question in the affirmative, then you cannot be said to hâve 
any reasonable doubt of the défendants' guilt. On the other hand, if 
the proof leaves your mind in such a state of doubt and uncertainty 
as to the guilt of the accused as would deter or prevent a man from 
acting in matters of great moment and importance to himself, there 
would exist a reasonable doubt, and the défendants should hâve the 
benefit of that doubt. 

I hâve stated to you that the offense may be established by circum- 
stantial évidence; but circumstantial évidence, to warrant a convic- 
tion in a criminal case, must be of such a character as to exclude every 
reasonable hypothesis but that of guilt of the offense imputed to 
the défendant, or, in other words, the facts proved must ail be con- 
sistent with and point to his guilt only, and inconsistent with his in- 
nocence. The hypothesis of guilt should flow naturally from the facts 



UNITED STATES V. KICHARDS. 45Ô 

proven, and be consistent with them ail. If tlie évidence can be rccon- 
ciled either with the theory of innocence or vvith guilt, the law requires 
that the défendant be given the benefit of the doubt, and that the 
theory of innocence be adopted. 

The credibility of the several witnesses is wholly for you to dé- 
termine. In determining the credibility of the witnesses, take into 
considération their demeanor vipon the witness stand, the reasonable- 
ness or unreasonableness of their story, and their interest or lack of 
interest, if any, in the resuit of the suit. Ail thèse are matters proper 
to be considered in determining the weight or credibility which you 
will give to the testimony of any one of the witnesses. A large num- 
ber of witnesses bave been called, and many days occupied in the 
taking of testimony. This testimony, however, has been largely of 
the same character and with référence to overt acts charged in the 
indictment. Its credibility, the proper inferences to be drawn from 
it, and its application to the charges made in the indictment, hâve 
been so thoroughly, ably, and fairly discussed by counsel that it is 
unnecessary that I should advert to or call your attention to any por- 
tion of it. 

In your délibérations you should take up each count of the indict- 
ment separately, and consider the question of the guilt or innocence 
of each one of the défendants as charged therein, and if, in such con- 
sidération of each coimt of the indictment, and each defendant's rela- 
tion thereto, the évidence convinces you beyond a reasonable doubt 
that the défendant is guilty as charged in the count of the indict- 
ment, then you should find him gui'ty upon such count. If each and 
ail the essential facts to constitute the offense as charged is net estab- 
lished, then his guilt is not proven beyond a reasonable doubt, and you 
should acquit him upon such count. 

To warrant a conviction on counts of the indictment which charge 
two or more overt acts, it is not necessary that the évidence estab- 
lishes the commission of every one of the overt acts. It is sufficient 
if the évidence establishes the commission of one of the overt acts 
charged in such count. 

It is charged in the indictment that the several entrymen made their 
declaratory statements, applications, and entries, not for their own use 
and benefit, but for the use and benefit of the said Bartlett Richards, 
Will G. Comstock, Charles C. Jameson, and the Nebraska Land & 
Feeding Company, a corporation. Upon this feature of the case it 
is not necessary to establish that the entry was for the use and benefit 
of ail of the parties narned. It will be sufficient if the évidence es- 
tablishes that it was for the use and benefit of some one of them. 

The évidence must establish the fact that the offense, if committed, 
was committed within the district of Nebraska, and within three 
years before the finding of the indictment, which was June 15, 1900. 
The district of Nebraska is coextensive with the state of Nebraska. If 
the évidence does not show that the oft'ense charged was committed 
within the district of Nebraska, then this court has no jurisdiction, 
and your verdict should be not guilty; and unless the indictment was 
found by the grand jury within three years from the committing of 
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the offense, then the prosecution is barred by the statute of limita- 
tions, and in such event your verdict should be net guilty. 

The défendants hâve asked some instructions which I give, sonie 
modified, and they should receive the same considération and be ac- 
cepted as the law applicable to the case to as full an extent as if given 
by the court on its own motion. 

The jury is instructed that there is no law requiring a soldier of 
the United States to see bis land before entering it, and that a soldier 
who bas filed bis declaratory statement and had his land selected by 
an agent need not see the land before entering the same. 

The jury is instructed that they are not entitled to infer fraud from 
the mère fact that a large number of entries may bave been solicited 
and located by any of the défendants, if the entries themselves are 
légal. The great number of them woidd not make them illégal. 

The jury is instructed that the mère fact that any of the défendants 
desired to lease, or did lease, any lands entered by entrymen, for graz- 
ing purposes, would not make them responsible for any failure of the 
entrymen to comply with the law relating to settlement or résidence 
on such land. To say to an entryman upon government land vmder 
the homestead law that if, after he bas made final proof and obtained 
tit'e to the land, he desires to sell it, you will give him a definite sum 
of money therefor, is not a crime, and does not constititte an unlawful 
agreement respecting the title to public lands. 

The jury is instructed that there is no law of the United States pre- 
venting an entryman from agrceing with any ]3erson at any tlme that, 
when he bas proved up on his land, if he desires to sell, he will give 
that person the first chance to buy it, and that such an understanding 
of itself is not in violation of law. The mère fact that the homesteader 
may hâve said that, after he should prove up, he would sell if he could 
obtain a satisfactory priée, or that he would give another the first 
chance to purchase, should he conclude to sell, or the mère fact that a 
party may bave said to the homesteader, when he proved up, he would, 
give him a stated sum, such statemcnts alone would not constitute an 
agreement. 

The jury is instructed that in thîs case it is charged that the purpose 
of the défendants was to defraud the government by means of false, 
feigned, fraudulent, untrue, illégal, and fictitious entries of land under 
the homestead laws of the United States, and that they cannot convict 
thèse défendants upon this charge in any case whcre the entry was not 
false, feigned, fraudulent, untrue, illégal, or fictitious. 

The jury is instructed that the défendants, or any of them, had a 
perfect right to advance money to entrymen to pay filing fées, and to 
agrée that, in the event the entryman desired to sell after he had proved 
up and the défendant then desired to buy, such advances should be 
credited on the sale, or if no such arrangement was thereafter made 
the money would be refunded, and that such an agreement would not, 
in and by itself, be a violation of any law of the United States. But 
such fact may be considered in connection with the other évidence in de- 
termining the existence of the alleged conspirac}- or corrupt agreement. 

The jury is instructed that the fact that somebody in the course of 
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the proceedings before the United States land department bas made 
a false statement or false affidavit is not chargeable or imputable to 
the défendants, unless it is shown by the testimony, clearly and un- 
mistakably and beyond a reasonable doubt, that the défendants in this 
case knew of the fact that such afiidavit was false and procured it to 
be made with such knowledge. 

Before you can convict any of the défendants of the crime charged 
against thcm, you must be satisfied to a moral certainty, and beyond 
a reasonable doubt, that some two or more of the défendants did agrée, 
conspire, and confederate together, or with some other person named 
in the indictment as a co-conspirator, or with some other person or 
persons vvhose namjcs were actually unknown to the grand jurors, and 
alleged to be unknown to them, to induce scttlers to make entry upon 
the public domain, with the purpose and intent of having said settlers 
make final proof and final entry of said lands, without having com- 
plied with the laws of the United States with respect to settlement, 
résidence, and improvement on said lands, and with the intent that 
said settlers should not comply with said laws or some of them in 
a substantial and material respect, and that, notwithstanding such fail- 
ure in complying with such law by said settlers, they should make 
final proOf and entry of said lands, and then convey them to the de- 
fendants, Bartlett lîichards, Will G. Coms'ock, Charles C. Jameson, 
and the Nebraska I^and & Feeding Company, or to some one of them. 
There must hâve been a clear intent on the part of the défendants, or 
of those of them you mav fmd guilty, that said settlers should not com- 
ply with some law, and should make final entrv and decd notwithstand- 
ing such noncompliance. It is not enongh to warrant a conviction 
that the défendants may bave thought or believed that some of such 
settlers might not comply with the lavv' ; but the défendants must bave 
intended that such settlers should fail in some material respect in such 
compliance. 

The jury is instructed that the évidence in this case of Anna Mechler, 
Charles W. Reed, Martha Rééd. Mary Rose Reed, and Robert Reed, 
not being for acts charged in the indictment, was only admitted to 
show wrongful intent on the part of défendants, and cannot be consid- 
ered for the purpose of establishing independent overt acts not charged 
in the indictment. 

The case is now submitted to vour considération. 



JOXES V. BYRNE et al. 
(Circuit Court, W, D. Arliansas, Texarkana Division. Xovembcr 12, 190G.) 

1. Specific Perfoiîmakce — Principles Goverxing. 

The spécifie performance of a contract is not a matter of absolute rislit, 
but repts in tiie judicial discrétion of tlie court, to be exereised in accord- 
ance witli tlu^ ])rineiples of equity, and a spécifie performance will not be 
decreed wbere it would be ine(|uitable. 

[FA. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform^ 
ance, §§ 17, 18.] 
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2. SAME— CoNTBACtr FOB PUBCHASE OF LANDS— BrEACH OF TeUST BT PlTIiCHASKR, 

Complainant, wlio was a résident of Massachusetts, purcliased certain 
notes secured by vendor's liens on lands lying in Arlvansas and Texas near 
the line between them, and défendant, who was a lawyer, residing near 
the lands, beeame the owner of the légal title subject to such liens. Prior 
to niaturity of the notes, the parties entered into a written contract, by 
which défendant agreed to looli after the lands, free tliem from liens, aurt 
do wliatever was necessary to render thein niarketable, and to sell the 
same in bis discrétion; complainant agreeing to release bis lien on auy 
part so sold. The proceeds of any such sales, after deducting expeuses in- 
curred by défendant, were to be applied on the liens untJI tliey were extin- 
guished; and the contract iirovided that any land reniaining shonld bc- 
long to the parties equally. During a number of years défendant loolœd 
after the lands and made some sales, but complainant realized nothing 
therefrom. After a time défendant commenced negotiations for the pur- 
chase of complainant's interest, mailing ofCers whicli he increased from time 
to time untJl he flnally telegraplied an accei)tance of an offer whicli hart 
been made to hini by one acting in complainant's behalf. Prior to sucli 
acceptance he had entered into a contract witli bis c-odefendants for tlic 
sale to them of one-half in value of the lands in eonsideraation of tlieir 
furuishing the money to buy comj^lainant's interest. but such contract was 
not disclosed to complainant. Held, that the contract between the par- 
ties constituted défendant both attorney and trustée for complainant with 
respect to the lands and imposed on him the duty of fully disclosing ail 
the facts relating thereto before he could malie a valid contract for their 
purchase, and that, conceding that a contract otherwise ralid was made by 
bis telegram, it was in violation of bis trust, and would not be speciflcally 
enforced. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 173.] 

3. Courts— FEDERAL Courts— Peoper Distsiot for Suit— Canckllation of 

Instruments— Nature of Suit. 

A suit for tlie cancellation of a contract for the sale of land is one in 
personam, and may be breught in a district otlier tlian that in which the 
land is situated. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 13, Courts, § 809.] 

4. Cancellation of Instruments — Persons against Wiiom Suit wïll Lie— 

CoNTRAcrr in Bbeacii of Trust. 

A contract for the purchase of land made with the holder of the legai 
title, in violation of bis duty as trustée, for the o«-ner of an équitable in- 
terest therein, will lie canceled at suit of tlie latter, where the purchasers 
liad knowledge of bis interest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Cancellation of In- 
struments, § 47.] 

5. Courts- JuRiSDiCTioN of Fédéral Courts— Suit Affecting Lands in An- 

OTiiER State. 

A fédéral court is without jurisdiction to decree the foreclosure of a 
lien upon, and to ordcr a sale of, land which is situated In another stato. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 809.] 

6. Vendob and Pubciiaser — Yendor's Lien— Kigut to Enfokce— Violation 

OF Trust Agheement by Défendant. 

Cojiiplainant, who was the owner of notes secured by a vendor's lien 
upon lands entered into a contract with défendant who had purchased 
the légal title by which défendant was to talce charge of and sell suffl- 
cient of the lands to pay the lien notes, the reniainder, if any, to be owned 
by the parties equally. No time of performance was flxed nor for the 
diiration of the contract. After several years, défendant attempted to pur- 
ciiase complainant's interest without disclosing material facts, and did 
other acts in 'violation of bis trust and in fraud of complainant's rights. 
M^ld, that complainant was entitled to a foreclosure of bis lien. 
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In Equity. 

Tlie bill of complaint in this case Is not rolumînouiî, but the aniswer and 
cross-bill are long, rambling, argiiinentative, and evidentiary, and the an- 
swer to the cross-bill necessarily long. The material tacts are few, and, in 
the main, not in dispute. There is some confliet in the évidence on points 
not essentiai to the correct détermination of tlie case. No effort will b(! 
inade to set ont the substance of tlie pleadings, or the évidence in full. The 
sub.stantial facts are thèse: On the 27th of December, 1889, W. L. AVhittaker 
and wife soid to A. C. Jones, B. T. Lavs^s, and K. A. McKee, the lands in con- 
troversy, and the latter gave to said AVhittaker, for the unpaid balance of the 
purchase money, their 10 prouiissory notes, amounting, in the aggregate, to 
$5,2.00. The notes bear 10 per cent, interest. The notes are described cor- 
rectly in the bill, and, upou some of them, puyments hâve been niade. Whit- 
taker and wife executed a deed to said purchasers, which was duly recorded, 
and contained a description of tlie notes, and reserved a vendor's lien to se- 
cure the same. Before maturity, for value, and in the regular course of busi- 
ness, Whittaker assigned the notes to the complaiuant, Erastus .Tones. The 
lands for which the notes were given, by mesne conveyances, beeame vested 
in the défendant I^awrence Byrne. On the 2d day of .June, 1892, the complain- 
ant, Jones, and the défendant Byrne entered into the following agreement: 

"Whereas, under and by virture of a séries of conveyances, namely two 
deeds from W. L. Whittaker and wife to A. C. Jones, B. T. Laws, and R. 
A. McKee, under date the 27th day of December, 1889, and under deeds from 
said Jones, Laws, and McKee to the Miller Ilardwood Luniber Company, and 
bearing date 9th day of July, 1890, and by virtue of two other deeds from 
said Miller Hardwood Lumber Company to L. A. Byrne. bearing date Ist 
day of June, 1891, be the said L. A. Byrne owned the légal title to the follow- 
ing tracts of land, to wit: Ail that certain tract of land lying about five 
miles uorth of Texarkana, and known as the 'Texas and Pacifie survey, No. 1,' 
the same containing 040 acres of land, it being the same tract of land surveyed 
by virtue of certiflcate 2/1254 issued to the Texas & Pacific Railroad Com- 
pany, by the Controller of the General Land Office of Texas August 27th, 
1874, and patented March 4th, 1877, which land is situated in Bowie county, 
Texas (also S. E. % of the S. W. % of section 25; the fractional half of sec- 
tion 30: ail of fractional section 31; the S. E. % of the N. E. Vi the S. E. i4;of 
the S. E. % the west half of the east half and the west half of section 32; ail 
of section 33 ; ail in township 14, range 28, Miller County, Arkansas, and con- 
taining 2,023.63 acres more or less. 

"And, whereas, under the sale from W. L. Whittaker and wife to said 
Jones, Laws, and McKee, a balance of the purchase money is not yet due, 
which are evidenced by purchase money notes, and that shortly after the sale 
of the said land by said AVhittaker he transferred ail of said purchase money 
notes to Erastus Jones, who Is now the owner and holder of same, and that 
it is estimated there is an aggregate of about ifG.OOO.OO due upon said notes 
to said Erastus Jones, which amount, however, is subjeet to vary upon a 
complète settlement between the parties. 

"And, whereas certain payments bave been made to AV. L. Whittaker since 
the sale made by him which were intended as a payment upon said notes, 
but the said Whittaker lias failed and neglected to turn said payments over 
to the said Erastus Jones. 

"And, whereas tliere are certain expenses which must necessarily be ineurred 
in clearing the titles to said land and placing the same upon the market, such 
as rédemption from taxes, litigation now pending, surveying, and mapping 
the same, and any other expenses that may be absolutely necessary to place 
the eame upon the market. No charge shall be made by said Byrne for time 
in the sale of the land, or for attorney's fées to him: 

"Now, therefore, it is agreed between L. A. Byrne and Erastus Jones as 
follows: 

"That the said L. A. Byrne, in order to facilitate the niaking of deeds in 
case of sale of said land, the légal title thereof shall remain in his name, that 
he shall bave the right, and he is hereby empowered with authority to incur 
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ail necessary expensos to place said Innd upon the mai'ket; and he is finilier 
empowered witli awtliority to make ail sales of said liiud, and, in case of sale 
said Erastus Jones, will relinquisli his vendor's lien on tliat of the land sold. 

"Xhat ont of the proeeeds of any and ail sales of the land, the expeuses of 
preparing the sanie for market shall tirst be paid. 

"(2) The proeeeds arisiiig froui the sale of said land shall noxt he ajiplied 
to the payment of the balance of tho purchase nioney uow due Erastus Jones 
until ail of said purchase mouoy is paid. 

"(3) Theu after the balance due said Jones for purchase nioney is paid. the 
remainder of tlie land or the proeeeds thereof shall be owned and possessed 
by said Jones and Byrne equally. 

"(4) It is further agreed that the money collected by the said W. L. Whit- 
taker, and owing by hini, which should go as a payment npon said pnrchaso 
money notes, shall be applied to the payment of said iiotes when collected. 

"(5) It is further agreed that in case of sale of au.y of said land niade by 
said L. A. Byrne, and for the payment of which he shall take notes, that the 
same shall be assignod by him to said Krastus Jones as a payment ou the pur- 
chase money notes held by liim, in which case the said Erastus Jones waives 
and relinquishes his vendor's lien uuder the original notes to that part of the 
land sold by said Byrne, and accept the latter j)urehase money notes of the 
tract or tracts sold by sîiid Byrne in lieu thereof. 

"Witness our hands this second day of June, 1S92. 

"L. A. Byrne. 
"Erastus Jones." 

Liiiter, while the above agreement was in fnll force, défendant Byrne, with- 
out the knowledge or consent of the coinplainaut, entercd into a contract with 
his codefendants, which is as follows: 

"February llth, 1005. 

"For, and in considération that Louis Ileilbron, JI. C. Wade, and J. O. 
Stribling will furnish the money, cash, to purchase the interest of Erastus 
,Iones in certain lands, of wliicb the lands herein nauied are a part, I agrée 
to deed to said parties the foUowing tracts l'or said considération: 

"Ail that part of section 1, Texas & Pacific survey, lyiug west of right of 
way of K. C. S. Kailway, and south of center of the channel of McKinuey 
Ba.you, in Bowie county, Texas. 

"AU that part of fractional W.% of section 30, lying nortli of conter of 
McKinnev Bayou. 

"Also W. Y; of W. i/> section 32; S. V, of S. E. % of S. W. % of section 32; 
S. y. of S. B. 14 of section 32: S. E. % of N. E. i/t of section 32. 

"Àll that part of N. E. % of N. E. % of section 32, lying west of center of 
McKiuney Bayou. 

"Also W. % of the S, E. H of section 3e: S. y. of the S. W. Vi of section 
33k; N. E. % of the S. W. 14, except 5 acres of section 33; W. % of the N. 
W. % of section 33. 

"But, in case the interest of Erastus Jones in said land caunot be purchased 
for less than !f7,,'j00.00, which is the snui he asks, theu said Byrne is to add the 
E. y> of E. \ii of section 33 to the above iand. 

•'L. A. Byrne. 

"Accept the above proposition. 

".T. 0. Stribling. 
"M. C. AVade. 
"Louis Heilbron." 

llnder the contract of ,Tune 2, 1S02. Bvrne entered npon the discharge of his 
duties, iustituting some suits and defending others, ])aying taxes, redeemiug 
some of the lands whit'h had been forfeited for delinqneiit taxes, and gen- 
era.'ly clearing up the titles. Some of the taxes he paid with monay fnrnish- 
ed by Jones; some, presumably, he paid with his own uieans, withont any au- 
thority in the contract, or from Jones, dehors the contract. Ile also began im- 
proving the land, leasing it to tenants, building bouses, coUecting rents and 
carrying on farming opérations. ITe sold some of the land. and took notes 
therelor, and collected some purchase money. Some of the notes for the 
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purclmse money were turnèd over to Jones, and, later, returned to Byrne; 
l)ut it does not appcar tliat Jones ever realized a cent on his purcliase-money 
notes, nor tliat any detailed and accurate statement of Byrnes' doings in re- 
gard to the land was ever furnished Jones at any tinie, bel'ore or since the 
institution of tliis suit. Indeed, it does not appear tliat any sncli accounts 
were kei)t. Jones resided in Massachusetts, was far advauced in years, 
never saw tlie land, knew nothing personally of its actual value, or the con- 
dition of the titles. For ail this lie depended on Byrne. On the 11 th of No- 
vember, 1899, Byrne, by letter, Avhich will appear in the opinion in tnll. en- 
deavored to induce Joncs to (livide tho land, aud, to that end, wrote him; 
"The wav I figure is that you own about two-thirds and I own onc-tliird. The 
land is wortb about $15,000.00 and your two-thirds is worth .$10,000.00. If 
you will hold it for five years it will be worth .S20,000.€0, as the land is increas- 
ing in value." Jones declined to divide. In 11J04, possibly earlier, Byrne be- 
gau negotiations to buy Jones' iuterest in the land, and for this interest, 
which he represented in 1899, was worth $10,000.00, and if Jones should hold 
it flve years would be worth .$20,000, he offered .lones, flrst, $4,000. thi'n $5,000, 
then $0,000, then $7,000, and, tinally, ,$7,500. Before Byrne madc the olfer 
of $7,500 for Jones' interest in the land, he liad bargained to sell about half 
the land for $7,500 to his codefendants, as shown by the agreement of Feb- 
ruary 11, 1905, and studiously kept that fact a secret, and never did diselosc 
it until the original bill had been ]irepared, to euforce the f<n'ec!osure of the 
vendor's lien notes. The bill is to foreclose said notes, canccl the agreement 
of February 11, 1905, and conipel an aecounting. The cross-bill is for spécifie 
performance, based on the alleged aceeptance of Byrne of an offer of Beniis 
to sell Jones' interest in the land for $r,500. 

The faets above stated are undisputed. Otbor facts, considered of im- 
portance, will be fouud in the opinion. 

McRae & Tompkins, for complainant. 

W. H. Arnold and L,. A. Byrne, for défendants. 

ROGERS, District Jtidge (after stating the facts). Logically, the 
cross-ljill in this case, which is for spécifie performance, sliould be con- 
sidered first, because, if the comjilainant is compelled to convey the 
lands in cqntroversy to défendant Byrne, he is not entitled to a decrec 
enforcing his vendor's lien, and his amended bill should be dismissed. 
In I-Iennessey v. Woolworth, 12<S U. S. U2, 9 Sup. Ct. 109, 32 L. Ed. 
500, Mr. Justice Harlan, speaking for the court, said : 

"Spécifie performance is not of absolute right. It rests entirely in judicial 
discrétion, exercised, it is true, according to tho settled principles of equity, 
iind uot arbitrarily or capriciously, yet always witb référence to the facts of 
tM particular case. Willard v. Tavloe, 8 Wall. 557, 507. 19 B. Ed. 501 ; ilariile 
do. V. Kipley, 10 Wall. 3.39, 357, 19 L. Ed. 955; 1 Story's Eii. Jur. S 742; S.-y- 
niour V. Dtancy, G Jolms. Cb. (N. Y.) 222, 224. The ipiestion in cases of spécifie 
performance. Bord Eldon said, is not what the court must do, but what, under 
the circumstances it may do, in the exercise of its discrétion to grant or with- 
hold relief of that character. White v. Bamon, 7 Vos 30, 35; RadclifCe v. 
Warrington, 12 Ves. 326, 331. It should never be granted unless the terms 
of tho agreement sought to be enforced are clearly proved, or, where it is loft 
in doiibt whether the party against wbom relief is askod in fact made such 
an agreement. Colson v. Thompson, 2 Wheat. .336, 341. 4 L. Ed. 253; C'arr 
v. Duval, 14 Pet. 77, 83, 10 B. Ed. 301; Huddleston v. Briscoe, 11 Ves. 5S3, 
501; Bànz v. JIcBaughlin, 14 Miiin. 72 (Gil. 55); Waters v. Howard, 1 Md. Ch. 
112, 110." 

The doctrine stated is believed to be, not only sound, but universal- 
ly recognizcd by courts of equity. It is the doctrine of the Suprême 
Court of Arkansas (Et. Smith v. Brogan et al, 49 Ark. 309, 310, 5 
S. W. 337). It follows that the peculiar facts of this case must be 
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inquired into. In a great measure the décision of this case dépends 
on the proper construction of the contract between complainant and 
défendant of June 2, 1892. What status was estabhshed between 
the parties by that contract? Before the contract was executed tliey 
were at arms lengtli; neither owed the other any duty, and neither 
had assumed any obligations to the other. The plaintiff had the right 
to enforce his vendor's lien against the land on the maturity of his 
notes, and cause it, or so much as was necessary, to be sold to satisfy 
the same. The défendant Byrne had the right to pay the notes, and 
thereby release the land of the vendor's lien, but he was under no 
obligation to do so. Byrne had paid, as surety, $5,000 for other par- 
ties, and those parties had conveyed land to Bryne, subject to the 
vendor's lien, to reimburse him for the money he had so paid for them. 
Naturally Byrne wanted to realize something to that end. The titles 
to the land were defective, and it was desired by both parties that they 
should be perfected. If sold while imperfect, the complainant might 
reasonably fear that they would net bring the amount of his debt, and 
he would hâve to buy them in and perfect the title afterwards. He 
lived in a distant state (Massachusetts), and was himself advanced in 
years. Naturally he would be glad to avoid that contingency. On the 
other hand, Byrne was a lawyer, living only a few miles from the 
land, and, being interested to realize something to reimburse him for 
his loss, could readily look after the perfection of the titles, and 
would naturally not want to sell if any of the titles were imperfect, 
lest they fail to bring the amount of complainant's debt, and he should 
sustain a total loss. Such were the conditions out of which grew the 
contract under considération. The contract is loosely drawn, and is 
unlawyerlike, but I do not think it difficult of construction in this 
regard. 

As we shall see later, we are aided by the correspondence of the par- 
ties before there were any différences between them. Before the con- 
tract was executed the complainant had no interest in the land itself. 
He had only an équitable vendor's lien upon the land. Byrne held the 
légal title, so far as the complainant was concerned, for he had ac- 
quired such title as Whittaker, who was the payée of the notes, had at 
the time of selling the land and taking the notes ; but, by this contrat, 
Byrne, in considération of plaintiff's forbearance to enforce his ven- 
dor's lien on the land, undertook to do three things : First, to attend 
to ail suits pending in which the lands were involved, without compen- 
sation ; second, he was to perfect the title, sell the land, and pay off the 
notes of the complainant, without pay; third, after the notes were 
paid, the contract says : "The remainder of the land or the proceeds 
thereof shall be owned or possessed by said Jones and Byrne equally." 
A more critical examination of the contract will be made later. Now, 
the only thing under considération is the légal status created by the 
contract between the parties to it. Nothing can be clearer than that 
the relation of attorney and client was created, and there was a valid 
considération for the contract. Was the relation of trustée, and cestui 
que trust created? That dépends upon the proper construction of the 
contract. The légal effect of the contract was this; Byrne was to 
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hold, as before, the légal title to ail the land, and this was donc as a 
convenience, to facilitate the making of deeds when sales were made. 
He was to be the agent and attorney for perfecting the titles, either by 
litigation in the courts or by rédemption from tax sales and the like, 
and for preparing and placing the land on the market and selling the 
same, and was authorized to incur the necessary expense thereof. 
When sales were made the proceeds were to be used, first, for defray- 
ing the expenses referred to ; second, to pay off the notes of complain- 
ant ; third, the remainder of the land or the proceeds thereof to be the 
property of Jones and Byrne equally. 

The contract expressly provides that when Byrne sold lands Jones 
was to "relinquish bis vendor's lien on that of the land sold," and the 
last provision of the contract is that if lands are sold and notes taken, 
the same should be assigned to Jones as a payment of the purchase- 
money notes to be held; and, in that event Jones "waives and relin- 
quishes his vendor's lien as to that part of the land sold," and was to 
accept the new notes in lieu of the old. It is clear Jones did not intend 
by the contract to surrender his vendor's lien, except upon such of the 
lands as were sold in pursuance of the contract. But, in addition to 
the interest he held before the exécution of the contract, he ac- 
quired by the terms of the contract, an equal interest in the remainder 
of the lands after his notes were paid. This was the condition of things 
when negotiations began for Byrne to purchase Jones' interest in the 
lands. Was Byrne a trustée for Jones? He was both agent and at- 
torney; but was he also trustée? Did he hold anything real or Per- 
sonal under the contract for Jones, and in such way as to make him 
trustée for Jones? "A trust in the most enlarged sensé in which that 
term is used in English jurisprudence may be defined to be an équi- 
table right, title, or interest in property, real or personal, distinct from 
the légal ownership thereof." 2 Storys' Eq. Jur. par. 964. A trustée, 
in the widest meaning of the term may be defined to be a person in 
whom some estate, interest, or power in or afïecting property of any 
description is vested for the benefit of another. Hill on Trustées, p. 
46 ; Emmert v. De Long, 12 Kan. 67 ; Truesdale v. Philadelphia 
Trust Co., 63 Minn. 49, 65 N. W. 133 ; Burnet v. Bookstaver, 10 Hun 
(N. Y.) 48. "Express trusts are those which are created by the direct 
and positive acts of the parties by some writing, or deed, or will. Not, 
that in those cases, the language of the instrument need point out the 
nature, character, and limitations of the trust in direct terms, ip- 
sissimis verbis ; for it is sufficient that the intention to create it can be 
fairly collected upon the face of the instrument from the terms used, 
and the trust can be drawn, as it were ex visceribus verborum. Im- 
plied trusts are those, which are deducible from the nature of the trans- 
action, as a matter of clear intention, although not found in the words 
of the parties; or which are superinduced upon the transaction by 
opération oi law, as matter of equity, independent of the particular in- 
tention of the parties." By the terms of this instrument Byrne had 
the authority to sell the land, fixing the priées without consultation 
with Jones. He did that very thing in more than one instance under the 
£ontract. Doubtless Jones thought Byrne's personal interest, which 
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depended upon the payment of the lien notes, coupled with tlie fact 
that Jones had, by the terms of the contract agreed to release his 
vendor's lien in case of sales, was a sufficient guaranty that Byrne 
would sell for the best priée that he cotild obtain. It was his interest 
to do so; for, to get anything ont of the land himself, he had to look 
to what was left after the lien notes were paid. Jones reposcd this 
confidence in Byrne by the very terms of the contract. He reposed 
in Byrne the confidence to clear iip the title, to prépare the land for 
market, survey and map it when necessary, and the like, and to incur 
the necessary expense to do it, using his own judgment, and without 
even conferring with Jones. Byrne did thèse very things. Jones re- 
posed in him the additional confidence of holding, in his own name, the 
remainder of the land after the expenses referred to, and the lien notes, 
were paid, and of selling the same and dividing the proceeds between 
them. The latitude given Byrne in the management of the land, and 
so as to enable him to realize something for himself, was very vvide, 
bothas to the time in which the trust was to be discharged, the authority 
to clear up the title and prépare the lands for sale, as well as to con- 
duct the necessary litigation, and the expcnses within the powers 
conferred by the contract, were to be incurred in that respect solely 
in Byrne's discrétion. The relation, therefore, was one of great con- 
fidence and responsibility, requiring the utmost candor and good faith, 
and clearly made Byrne a trustée -for Jones. 

lyCt us consider the law governing the relation of attorney and 
client, and of trustée and cestui que trust when dealing with each other 
as to the subject-niatter of the litigation or trust while those relations 
subsisted. In 4 Cyc. at page !)(iO, the author says : 

"Owing to the confidentiel ami flduciary relation lietweeu an attorney and 
his client and to the infiiioîiice of tlie attorney over liis client growiug ont of 
that relation, courts of law. and cs^pecially of e(]nity, scrutinize most cloRel.v 
ail transactions betweon an attorney and his client. To sustain a transac- 
tion of advantage to himself with his client, the attorney bas tlic burden of 
showing. not only that he used no nndue influence, but that he gave his client 
al] the information and advice which it would hâve been his duty to give if 
he himse'f liad not been interested, and that the transaction was us bénéficiai 
to the client as it would hâve been had the client dcalt with a stranger." 

In note 81, sanie page, it is said : 

"It Is obvious that this relation must give rise to great confidence between 
the ])arties, and to a very stroug iiilinence over tlie actions and rights and in- 
terests of the client. The situation of au attorney or solicitor luits it iu his 
power to avail himself, not only of the necessities of his client, but of his 
good nature, liberality, and credulity, to obtain nndue advautages, bargains, 
and gratuities. Hence, the law, with a wise providence, not only watelies over 
ail the transactions of parties in this predicament, but It often interposes to 
déclare transactions void which, between other persons, would be held unob- 
jectionable." Story Eq. Jur. Par. 310 ((juoted in Gruijy v. Smith, 13 111. App. 
43, 45). 

See, also, Gray v. Emmons, 7 Mich. 533, 548. 

The text is sustained by the décisions of 15 states and the fédéral 
court. "An attorney can in no case, without the client's consent, buy 
and hold, o'herwise than in trust, any adverse title or interest, touching 
the th< ag to which his employment relates, or put himself in an adverse 
position." Id. p. 958, par. 3. "It is the duty of an attorney to make 
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known to his client any interest he ma}' hâve in the matter conccrning 
which he is employed, to be faithful to the interests of his cHcnt, and 
to render correct accounts where he is called upon to account. To 
make proper payments of money belonging- to his client is also the duty 
of an attorney wliere the pavment falls within the scope of liis employ- 
ment." Id. p. 9o7, § 1. In ïiill on Trustées, p. 217, it is said ; 

"lu ail thèse cases the title to équitable relief wil! (if course lie sniich strous- 
er, where sevenil fruuduleut ingrédients, snch as the inibecility or <lis{ress oi' 
the parties, or inadequacy of priée, etc., are to be met with togctlier in the s;iine 
transaction. It is froui the collaction of snch fncts. as Aviis l'eniai'ked by T.ord 
Thurlow, tliat it is to be made ont and evidenced. tliat friind or inisrepi-esenta- 
tion was used. Wherever. from the peculiar relations or connection existin.2; 
between the parties, considérable authorlty or influence necessarily exists on 
the one side, and a corresponding relianeo and confidence is placed on the other, 
a party will not be sufferod to abuse this authority or influence by extracting 
from it any advantage to himself. But the court will look hito transactions 
between persons in thèse relative situations with extrême .-jealousy ; and, If it 
find the slightest trace of undue influence used, or unfair advantage taken, 
will Interpose, and givc redress. Indeed, in sonio of thèse cases, as for in- 
stance, in dealings between guardian and ward, trustée and cestui que trust, 
or attorney and client, the transaction is in itself considered so suspicions, 
owing to the near connectio]i between the parties, as to tlu'ow the proof npon 
the porson who seeks to support it, to show tliat he lias taken no advantage of 
his influence or knowledge, but bas ]iut the other party on his guard, bringing 
everything to his knowledge which he himself know." 

In Ludington v. Patton, 86 N. W. ô<SO the Suprême Court of Wis- 
consin said : 

"Xo rule is better established than that, if a trustée, or a per-^on standing 
in relations of trttst and comidenciî to another, deal with the ce^tni (lue trust, 
or such other in resiiect to the sul).iect of snch trust, for his own benefit, or 
that of others wliom he represents, serving two persons at the sa.iiie tiuie, in 
form, wlien, in cont(>mplation of law he can serve but one loyally, the transac- 
tion cannot be upheld, if called in question by the cestui que trust, nnless the 
trustée is able to jirove to the satisfaction of tli(> court, by clenr and satisfac- 
tory évidence, that tlie two were at arni's lengtb in the ti-ansaction, that no 
confidence was reposed in him by the beneflciur.y, that the bai'g;t)n was profit- 
able to the beneficiary, and that he was fully itifornied in r(>gard to the value 
of the property and the nature of bis interest in it. Beacli. Trusts. § 518; 
l'w/.ey v. Senier. 9 Wis. 870; Relier v. Spihnore. i;i Wis. 20; Karker v. Barker, 
14 Wis. i;^l; Cook v. Woolen Mil! (lo., « Wis. 4:»,:',; Davis v. Dean, (if! Wis. 100. 
2« N. W. 7;î7: Creamer v. Ingalls. .S!> Wis. 112. (il N. ^V. 82: Disch v. Timm, 
101 Wis. 17!), 77 N. AV. lOG; Saunders v. lUchard, ;i.T Fia. 2.S. l(i Honth. (in), 
08.5; Spenecr's Appeal, 80 Pa. ;117; Brown v. Cowell. 11(1 Aia.ss. 4(11; In re 
Ilodge's Estate, (i;ï Vt. (i(jl. 22 Atl. 72.5: Colo v. Stokes, 11.", X. C. 271», 18 S. F.. 
;521; Mills v. Mills (C. (1.) G3 Fed 511 ; 1 Stnry, Kq. .Jur. g ::!21. The poUey of 
the law is to regard ail transactions of a contract nature, lietween a trustée 
and his cestui que trust, whereby the former obtains the interest of the lat- 
ter, or some part tliereof, in the subjoct of the trust, as presum])tive!y fraudu- 
lent and void at the élection of the latter. \'' -^iich a transaction be jier- 
mitted to stand, it is upon condition that the tru tee satisfles tlie ciiurt, fully 
and completely, that the cestui que trust received a full équivalent for that 
which he parted with, and that tlK; transaction was to his advantag(^ rather 
than to his disadvantage. The burden of proof in such a case rests upon the 
trustée to clearly free himself from the imputation of fraud arising from the 
facts, and the same is true where a person deals to his own advantage with 
a person with whom he sustains relations of trust and confidence. The ob- 
ligation of disclosure, and to protect the Interests of the weak or trusting. Is 
the same in one case as the other. 'It is the language of ail the authorities 
that such a transaction is always scrutinized in a court of e<iuity with a watch- 
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fui eye, and wlll not be sustalned to the disadvantage of the cestui que trust, 
except upon the most complète and satisfactory évidence of good faitli and 
fair dealing on the part of the trustée.' " Puzey v. Senier, 9 Wis. 370. 

At page 581 of the same case, it is said: 

"The trustée must show, 'by unimpeachable and convincing évidence that 
the beneflciary, being sui jnris, hacl full information and complète understand- 
ing of ail the facts eoncerning the property and the transaction itselt, and the 
person with whom he was dealing, and gave a perfectly ïree consent, and 
that the priée paid was fair and adéquate, and that he niade to the beneflciary 
perfectly houest and complète disclosure of ail the knowledge and infor- 
mation eoncerning the property possessed by himself or which he miglit, 
with reasonable diligeiice bave possessed.' 2 Pom. Eq. Jur. § 958. 'A trustée 
may buy froni the cestui que trust, provided there is a distinct and clear con- 
tract, ascertained to be such after a jealous and scrupulous examination of 
iill the circumstances, providing that the cestui que trust intended the trustée 
should buy, and there is no fraud, no concealment, no advantage taken by the 
trustée of information acquired by him In the character of trustée' — that the 
trustée took no advantage whatever of his situation, and that he gave his 
««stui que trust ail the information which he possessed. Lord Eldon, in 
Ooles V. Trecothick, 9 Ves. 247." 

In the case of Robertson v. Chapman, 152 U. S. 681, 14 Sup. Ct. 
741, 38 L. Ed. 592, Robertson, who lived in Maryland, employed Chap- 
man & Polk, attorneys residing in Plattsmouth, Neb., to sell certain 
properties belonging to the estate, of which Robertson was trustée. 
Polk, one of the firm, instead of selling the land for ail it would bring, 
arranged with O'Donohue to buy it for him, and it was donc, O'Don- 
ohue conveying the property the day he got his deed. The court say : 

"What is the case as to the défendant Polk? It is not to be doubted that 
the relations betweeu himself and the plaintifC in respect to the sale of this 
property, were those of agent and principal. He was precluded by the position 
voluntarily assumed by him from taliing advantage of his principal, or from deal- 
ing with the property comniitted to his care in any other capacity tlian as an 
agent, who was bound to subordinate his own interests to those of his prin- 
cipal. He could not, directly or indirectly, beeome the purchaser and maintain 
any title thus acquired as against his principal; for. In so purchasing, his duty 
and his interest would corne in conflict. If an agent to sell eJïects a sale to 
himself, under cover of the name of another person, he becomes, in respect to 
the property, a trustée for the principal, and at the élection of the latter, sea- 
sonably made, will be compelled to surrender it, or, if he bas dlsposed of it 
to a bona flde purchaser, to account not only for its real value, but for any 
profit realized by him on such resale. And this will be done upon the de- 
mand of the principal, although it may not appear that the property, at the 
time the agent fraudulently acquired it, was worth more than he paid for It. 
The law will not, in such case, impose upon the principal the burden of prov- 
ing that he was, in fact, injured, and will only inquire whether the agent lias 
been unfaithful in the discharge of his duty. Wbile his agency continues, he 
must act, in the matter of such agency, solely with référence to the interests 
of his principal. The law will not permit him, without the knowledge or 
assent of his principal, to occupy a position in which he will be tempted not 
to do the best he may for the principal." 

Apply thèse principles to the case at bar. At the very moment that 
Byrne offers to pay complainant $7,500 for his interest in the land, he, 
Byrne, had been ofïered by his codefendants that sum for about half 
of the land in value. I say about half— the record is in that shape that 
no one can tell from it how much he contracted to sell, or how much was 
left. The proof leaves it so the part contracted by Byrne to his code- 
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fendants was wortli more than the part left — ^how much more, nobody 
can tell — but I infer from the proof very little more. Byrne says the 
contract for that sale was executed a day or two after he offered to 
pay the $7,500 for Jones' interest, but he says also that the offer 
was based on an oral agreement of his codefendants to take the land 
at that priée, and that he had them exécute the agreement, so as to 
bind them, a day or two later. When the instrument was executed 
makes no différence. He had their offer to take the land at $7,500, 
and that at the very time that he sent his telegram of acceptance to 
Bemis to purchase the land at that sum, and his telegram was based 
upon the offer of his codefendants, so made. It is this alleged agree- 
ment that Byrne based his telegram of acceptance on, that he now 
asks the court to compel Jones to carry out. This offer of his codefend- 
ants to give $7,500 for the land was not communicated to Jones, or 
his agent, Bemis, and the authorities above cited show that it was 
Byrne's duty to give Jones ail the information about the land that he 
had. Can it be inferred that Jones would hâve sold his interest for 
$7,500 had he known it? Byrne had been trying to buy Jones' interest 
for several months, perhaps a year, prior to March 38, 1905, which 
is the date of his telegram, first offering $4,000, then $5,000, then 
$6,000, and then $7,000. This agreement with his codefendants was 
made after $7,000.00 had been refused by Jones. The agreement with 
his codefendants was prepared by Byrne himself. The first paragraph 
says: 

"For, and in considération, that Louis Heilbron, M. C. Wade, and J. O. 
Stribling will furnisli the money cash to purchase the interest of Erastus Jones 
In certain lands, etc., I agrée to deed to said parties the foUowina: tracts Tde- 
scrlbing them]." 

The last paragraph says: 

"In case the interest of said Erastus Jones cannot be purchased for less than 
$7,500, which is the sum he aslts, then said Byrne is to add the E. % E. % sec- 
tion 33 to the above land." 

But Jones did not know of this offer by Byrne, or that his codefend- 
ants had under considération the purchase. Evidently on February 
11, 1905, when Byrne drew the instrument he had made up his mind 
to buy the land from Jones for $7,500, if he could not get it for less, 
provided his codefendants would put up the $7,500, for he was willing 
to give up the additional 160 acres to secure the bargain, if he could 
not get Jones to take less. It was Byrne's duty to make the land bring 
every dollar he could, and to protect Jones' interest under the con- 
tract; but, on the contrary, he was trying to buy it as cheaply as he 
could. In order to do so, he was keeping to himself thèse material 
facts, which the law imposed on him the duty of telling Jones. L yrne 
proceeded upon the theory that because Bemis was Jones' agent, that 
he was absolved from his duty as attorney, agent, and trustée of Jones. 
In this he was mistaken. His trust was ahve, and his duties in no sensé 
modified or altered. His position was flagrantly inconsistent. He 
had agreed with Jones to represent him in selling, but he was also 
trying to buy from Jones, to use his own language, "by diplomacy and 
by blufifing," to get the land for the least possible figure. His personal 
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interest brought him in direct antagonism to liis duty as trustée. He 
seems to hâve laid much stress upon the fact tliat Jones liad llcmis for 
his agent to sell, and that he h^id invited Bemis to visit the land and 
see for himself its condition and vaine. Ile kncw that neither Demis 
nor Jones had ever seen the land, hut if thc}- liad known ail about the 
land, had been just as familiar with it, as Byrne was, still they were 
entitled to know, when Byrne came to purchase froni Jones, everything 
that Byrne knew which would be of any importance to Joncs in deter- 
mining the price. But the invitation to Bemis did not absolve Byrne 
from any duty the lavv imposed on him, as attorney, agent, or trustée 
for Jones. The truth is the évidence fails to show that Bemis was 
Jones' agent at ail, for any purpose, until the 8th of December, 
1904, when he gave him the power of attorney. He was Jones' 
relative and friend, and, prior to the exécution of the power of at- 
torney, had acted as such, advising him when called upon about the 
land; but he had no authority to bind him, and did not try to do so. 
The power of attorney was defectively acknowledged and inadéquate 
to bind Jones to any contract affecting the title to the land. Jones 
was not therefore bound by any représentations Byrne made to Bemis ; 
certainly not as to this land prior to the exécution of this power of at- 
torney. But if he had been, as stated, the duties the law imposed on 
Byrne, as trustée, remained unaltered, and without modification, not- 
withstanding Bemis' agency. Byrne was forbidden by law from deal- 
ing with his cestui que trust until he had put his cestui que trust 
in full possession of ail information about the property, which he, 
Byrne, had in his own possession. This he never did do at any time, 
and even now this record does not disclose fidl information. It is un- 
profitable to examine the évidence further. Spécifie performance 
should never be granted under such conditions. 

Another reason why no spécifie performance can be had, even as- 
sumùig Bemis as agent for Jones had the power to sell the lands, is that 
the telegram of Mardi 28, 1905, is not an acceptance of any ofïer made 
by Bemis. It is notice only that Byrne had 'Tmally decided to accept" 
the ofifer, not that he had accepted it, or did accept it. The letter and 
inclosures forwarded by Byrne the next day injected new and other 
conditions never referred to in any of the correspondence, and this was 
tantamount to a rejection of Bemis' ofl'er, assuming he had made one, 
and tlie tender of a new proposition by Byrne to buy, which Bemis 
had the right, and did refuse. It is unprofitable to discuss this matter, 
and I content mvself wdth citing authorities. Hcnnessv v. Woolworth, 
l-.VS U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 500; Couch v. McCoy (C. 
C.) 138 Fed. 702, and cases there cited ; James v. Darbv, 100 Fed. 
224, 40 C. C. A. 341, and cases there cited. 

Another reason why spécifie performance will not be granted is that: 

"Wliere the contract soiight to be enforced is intected witli fraud, misi-epre- 
poiit. ti' Il or bad failli, cquit.v wlll not lend its aîd to its eiiforcemeut." 2G 
Ain. & Eng. Enc. Law, p. 45, par. 71, and cases cited in footnote 4. 

Another reason is that: 

"It is well settled that a com-t of eqnity will refii'^e to enfnree an uiiron- 
scionable contract, or one wbcreby tbe party seeking a deeree woiild obtaiu 
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:;: •; :i:i;'; -U].' iu''viiii t:ig:c' over the other contracting party." Id. p. 68, and 

>-; ';■:'« ( ';!'!! ni iVwtilote (i. 

'i\v: crobS-biU should be dismissed for want of equity. 

W e !io\v c(jme to the considération of complainant's amendcd bill. 
Enougb, lias been statcd to show that the contract bctween Byrne and 
bis codefendants cannot stand; indeed, Byrne's codefendants wisely 
disclaimcd. 'f hey could not hâve defended the siiits for its cancella- 
tion, because the îaw holds them to a knowledg'c of ail that is contaiued 
in the contract between Jones and Byrne, and that Contract, in the light 
of their évidence, and that of Byrne, advised them that Byrne was act- 
ing in violation of his trust. Indeed, their contract with Byrne disclosed 
that fact, because, on its face, it appears that Byrne was trying to buy 
Jones' interest for the lowest price he could ; whereas, the law im- 
poses upon him the duty of making the land bring ail it woukU ]£very 
man is presumed to know the law, and Byrne and his codefendants 
must be held to hâve known it. Enough bas been said to show that the 
case at bar is one falling clearly within the jurisdiction of a court of 
equity. The objection to the amount involved is insufficicnt — proceeds 
upon a mistaken theory of the case, and does not merit discussion. It 
is contended, also, that a part of the land lays in Texas, and that 
this court cannot deal with that — certainly cannot en force the vendor's 
lien. The question is a serions one, so far as the Texas land is con- 
cerned. The court tmdoubtedly had the right, if necessary, to cancel 
the contract for its sale madc between lîyrne and his codefendants, 
for, to that extent, the action is in personam ; but to enforce the ven- 
dor's lien, or to enforce the contract between complainant and Byrne, by 
a decree directing the sale of land through its master or commissioner, 
which lies in another state than that in which the court rendering the 
decree is held, is quite a différent thing. Such an action is in rem. 
Pennoyer v. Neff, 95 U. S. 734, 24 L. b'd. 565. Counsel for com- 
plainant insists that the question is settled by the case of Muller v. 
Dows, 94 U. S. 445, 24 L. Ed. 207. To this the court cannot assent. 
That was a case covering railroad properties, lying partly in two stages, 
and complainant filed his bill to foreclose the same in a Circuit Court 
of the United States, sitting in one of the sta'es, and prayed a decree 
for the sale of ail properties in both states. The decree was madc and 
on appeal affirnied, but on facts peculiar to that class of property, and 
of circumstances widely différent from those at bar. There it was one 
mortgage and one trustée, and the lien was created by one instrument, 
recorded, of course, in both s<ates, and it was property that could not 
be sold in parts without destroying its value ; it was an exception to 
the gênerai rule. In the case at bar, five of the notes aggregated 
$3,750, and are a lien on the Arkansas land, secured, presumably, by 
a recitation in the face of one dccd, and the other four nctes are a lien 
on the Texas land, and secured, presumably, by a recitation in the face 
of another deed, and, in each case, the notes were cxecuted for the bal- 
ance due of the purchase money of the respective bodies of land. Mul- 
ler v. Dows, moreover, bas not been followed in the later décisions, for 
now the practice is to file ancillary bills in such cases in ail the juris- 
dictions where the property lies. Another and earlier case of interest 
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is that of Massie v. Watts, 6 Cranch, 148, 3 I^. Ed. 181, where Chief 
Justice Marshall reviews the English décisions and entertains jurisdic- 
tion, but that was a case of enforcing a trust by compelling an agent, 
who had entered in his ovvn name lands which it was his duty to enter 
for his principal, and to convey them to his employer. He simply 
compelled him to convey, although such entry was in another state than 
where the court sat. In that case, other cases are cited in the English 
Chancery Courts, which fully warrant the foreclosure of a mortgage 
on land in another jurisdiction than that in which the court' foreclosing 
the mortgage was sitting. Teller v. Carteret, 2 Ves. 494. This ques- 
tion, I think, was practically settled adversely to the complainant in 
Boyce v. Grundy, 9 Pet. 288, 9 L. Ed. 127. there a decree was ren- 
dered by the Circuit Court of the United States for the District of 
West Tennessee, in an action for rescinding a contract, and for an ac- 
counting. The contract was rescinded, and a personal judgment en- 
tered and made a lien on certain lands in Mississippi, and they were 
ordered to be sold to satisfy the lien. The court said : 

"Another objection is to that part of the deeree, which créâtes a lien nixm 
the land in controversy, lying in another state, and decrees a sale for the dis- 
charge of the lien. We are of opinion that the decree is erroneous in this 
respect. In the first place, the court had ùo jurisdiction to decree a sale to be 
made of land lying in another state, by a master acting under Its own au- 
thority." 

The case at bar does not fall within any of thèse cases except the 
last, and I hâve not been able to find any décision overruling or es- 
tablishing différent doctrines than that declared in Boyce v. Grundy, 
supra. Inasmuch as Byrne's codefendants hâve entered a disclaimer 
to ail the land, both in Arkansas and Texas, the bill, so far as it relates 
to the land lying in Texas, will be dismissed for want of jurisdiction to 
grant the relief sought, and without préjudice to the complainant to 
pursue any remedy he may elect in any court of compétent jurisdiction 
to enforce any claim he may hâve against the Texas land, described in 
the bill of complaint herein. It remains to be considered to what re- 
lief complainant is entitled as to the Arkansas land. Enough has been 
said in the discussion of the cross-bill to show that the défendant Byrne 
acted under the contract in violation of his trust. Without référence 
to what may hâve been his motive, whether good or bad, he totally mis- 
apprehended his duty, and violated his trust. Indeed, he seems, under 
a misconstruction of the contract, to hâve deliberately and purposely 
violated it. It is recited, in the fourth paragraph of the contract, as 
follows : 

"And, whereas there are certain expenses which mnst be necessarily incurred 
in clearing the titles to said land, and placing the sale upon the market, such 
as rédemption from taxes, litigation now pending, surveying and mappiug the 
same, and any other expense that may be absolutely necessary to place the 
same upon the market." 

And in the following paragraph it is recited: 

"Now, therefore, it is agreed between L. A. Byrne and Erastus ,Tones as fol- 
lows, that the said Jj. A. Byrne, in order to facilitate tlie making of deeds in 
case of sale of said land the légal title thereof shall remain in his name, and 
that he shall bave the légal right, and he is hereby empowered with author- 



JONES V. BTRNE. 471 

îty to incur ail neeëssary expansés to place said land upon the market, and 
ho is further empowered with authority to make ail sales of said land and in 
case of sale said Erastus Jones will relinquish his vcndor's lien on that of the 
land sold, that ont of the proceeds of any and ail sales of the land the expenses 
of prepariug the same for marlœt shall flrst be paid; second, the proceeds 
arising frorn the sale of said land shall next be applied to tlie payment of the 
balance of the purchase money now due lîrastns Jones uiitll ail of said pur- 
chuse money is paid." 

There is no other provision contained in this contract which atithor- 
ized Byrne to incur an}- expense of any cliaracter in connection witli the 
sale of this land than those paragraphs I hâve qtioted ; and yet it seems 
that under this contract Byrne has sold some tracts of land and used a 
part of the money to pay taxes and part to build houses and clear land, 
and entered upon a gênerai policy of farming opération upon snch parts 
of the land as he could get tenants to go upon. He says in his testi- 
mony that both Remis and Jones knew this. Jones and Bemis both 
deny it. Jones says that at différent times he received information that 
Byrne had or was about to sell lands, but that the notes or purchase 
money not being sent to him, he was under the impression that the 
sales had fallen through ; that he had never received any statement of 
Byrne's action in the premises, and when called upon by Byrne to fur- 
nish money to fence the vvhole land, he declined. Byrne insists that in 
the correspondence it appears that statements were furnished, but it 
does not satisfactorily appear to the court that any statements were 
ever fiu'nished, until about the time Byrne began to negotiate for the 
purchase of the land. Then some imperfect statements were rendered 
to Bemis, and immediately upon the furnishing of thèse statements 
friction arose, and controversy over this land between Bemis and 
Byrne began. This was perhaps as late as 1904. Byrne insists that 
Jones knew that he was improving the land, and made no objection; 
but there is a wide différence, having regard to the relations of the 
parties, between Jones knowing that Byrne was clearing and improv- 
ing the land, and that of his, authorizing Byrne to sell land and use 
the proceeds to make improvements. Jones thought, no doubt, that 
Byrne expected to get from the rents such money as he advanced for 
the improvements, and this could not reduce Jones' security; indeed, 
it improved it. But Byrne insists that his farming opérations were 
disastrous, and that Jones knew he was engaged in farming, and spend- 
ing money, etc., and did not object, and therefore the land is charge- 
able with his losses. No letter from Byrne to Jones (they never met 
each other) informed him of such claim, or understanding, has been 
produced. Byrne, in a letter of January 16, 1899, did advise Jones 
that he was leasing the land two, three, and four years to get it cleared, 
and spoke of revenue to be derived from it, but not that the proceeds 
of the land was to be used to clear it. Another letter, dated November 
11, 1899, is in évidence, which is signifîcant. It is as follows : 

"Texarkana, Arkansas, Xov. llth, 1899.' 
"Mr Erastus Jones, Spencer, Mass. — Dear sir: I wrlte you some informa- 
tion concerning our land interest. CoUected $48.00 of the nigger, Levi Mar- 
shall, on the 40 acres sold him. Shall I keep it to pay taxes, or send it to 
you. I brought suit against B. F. Cody to foreclose vendor's lien against the 
land bought by him. I had another tenant on a small iuiproveuieut on the 
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liiml, but he made no crop and I lost personally on this negro. Boiiglit Iiim a 
liorse, furnislied him witli supplies, and lie now owes me over .$100.00. l'il 
cbange tliis fellow for a bettér one. I am auxioiis to open iip a farn> on tliis 
laiid which will require an expeuditure of nioney and woidd liko for us to 
agrée on a division of the land. ïlie way I figure is tliat yon own abont two- 
tliirds and I own one-tliii-d. Tlie land is wortU about iSl.'i.OOO.OO, asid your 
two-tlurds Is wortb .fl(),0{K).00. If yon will liold it for flve ycars it will be 
wortli .$20,000.00, as tlie land is inereasing in valno. If yon will consent to a 
division, I will agrée to see after your interest, ])ay taxes, and colleet rents 
without charge. I will agrée to take tbe 040-iicrG tract in Texas in tbe di- 
vision. There is going to be sonie litigation over tbis tract, but 1 will take tbe 
cbances in tbis. ïbere is about 2.0SO acres in tbe several tracts and thcy join 
at tho state line. My object is not to get atiy iidvantage in tliis division, but 
to get my part, so I can iuiprove it. Give tbis uiatter j-our considération, e.nd 
Write me. 

"Truly yours, L. A. Byrne." 

It would seem, from this letter that Byrne was .secking a division of 
ihe land, so he could improve his own part of it ; not that he was using 
die money from the sales of the land to improve the remainder of it. 
November 4, 1899, in a letter, Jones declincd to (livide, saying he was 
"not prepared to give an opinion at présent." The only other letter of 
Jones disclosed in the record which is significant as to leasing land 
and clearing land except the one refusinf;- to fiirnish the money to place 
a wire fence around ail the land, is as follows : 

"Siiencer. Mass. .Tune 5tb, 1807. 

"Ij. a. Byrne, Texarkana, Arkausas. — Pear sir: In l'oply to your leitsT of 
récent date, I thiuk it would be well to lease if tbcre is an oppoftnnity, but 
l siiould not care to take au interest in the business niysclf. Should be very 
glad to know if the lan<l could be so shaped as to altord an iucouie, and hope 
tluit yen niay be able to accomplish that. 

"Yours truly, Erastus ,Jones." 

So it appears Jones specifically declined to take an interest in Byrne's 
fïiniîing, fencing, and leasing opérations, lîyrne also insists that the 
contract of June 2, 18ii<l, was changed by the ]3artics, so that he was 
to liavc a larger share in the land. The détails of the change, he says, 
were not agreed upon, but it was understood that on a settlcment that 
it should be of an équitable nature, having regard to the nature and 
charactcr of his services, and trouble in managing the land, which had 
far exceeded that contemplated by the parties when the contract was 
made. If such understanding was had, it was with liemis, and long 
1)efore he held Jones' power of attorney. This claim rests on liyrne's 
évidence alone, and is vague and unsatisfactory. There is nothing 
in writing in the record to show it, and both Jones ancl liemis flatly 
(îcny it. Demis disclaimcd any power or authority to aller the contract. 
Tlîat claim of Byrne's must fail. Without prolonging the discussion, 
it is enotigh to say that the contract of June 2, 1902, must control the 
relations between the parties. Byrne then had no right, under the con- 
tract, to use the proceeds of the land for any other purposc than that 
statcd in the contract of Jtme 2, 1902. Ile certainly had no right to use 
any portion of it in clearing land or in his farming opérations, nor had 
he the right to use it for payment of attorney's fées, unless authorized 
In- Jones. Byrne owned the equity of rédemption in the land, and 
it was his duty primarily to pay the taxes ; but by the contract of Jtme 
2, 1803, Jones became entitled, after his lien notes werc paid, to one- 
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half of the lancl remaining, or its proceeds, and should therefore pay 
one-half the taxes. Byrne, as the owner of the equity of rédemption, 
had the right also to clear the land, build houses on it, and carry on 
his farming opérations on it on his own account. He could not, under 
the contract. And therefore neither Jones nor the land was chargcable 
xvith his lusses or expenditures in that regard. If lie madc nioney by 
his farming opérations, it did not go to Jones. If he advanccd his 
own money in that regard, and the rents did not reimbur.sc him, it 
was his own lookout. If he leased the land for a long term of years to 
get it cleared up and put in cultivation, it neither injurcd the land or 
Jones, and the knowledge of Jones that he was so doing did not makc 
Jones responsible for Byrne's doings in that behalf. Indeed, as early 
as 1897, Jones declined to go into that business, as he had also declined 
to furnish money to fence land. Assuming that Byrne intcnded no 
wrong, his whole course of condnct in sclling lands, and using the pro- 
ceeds for other purposes than thosc spccificd in the contract; in failing 
to turn over the deferred purchase-money notes to Jones, as the contract 
required; in attenipting to purchase Jones' interest in the land, as 
shown by the contract with his codefendants ; his not advising Jones 
that he was _selling for the same sum he offered Jones for his interest, 
about half the land, thereby making clear for himself the balance of 
the land, whereas the contract recjuired him to pay ont of the land the 
lien notes, the principal and interest of which was far in excess of the 
price he offered Jones, and then give Je nés half the rcmaindcr of the 
land — were ail violations of his duty to Jones, and of his trust under 
the contract, and amonntcd to a légal, if not an actual, fraud. 

It is in just this class of cases that courts of equity will interpose, 
and afïord a complète remcdy and full relief to the injured party. The 
contract between Byrne and his codefendants, a copy of which is set 
ont in the bill of complaint, will as to the Arkansas lands be canceled. 
The lands which lie in Arkansas will be sold to pav off the purchase- 
money notes held by Jones, together with ail accunralated interest there- 
on, and the surnlu.s to be dislnirsed as ec|iiity requires. An account roust 
be had between Joncs and Byrne, on account of the land, and the case 
will be referred to the standing master, C. li. Moore, wlio will be gov- 
erned in stating it by this opinion as far as applicable, and the fol- 
lowing instructions ; 

(1) He will allow the complainant, Jones, the face of the notes given 
for the balance of the purchase money for the Arkansas lands, together 
with the pccuniulated interest to date of report, less any prcper crédits 
that he shall ftnd to exist, if any. 

(2) He will charge him with nothing not provided for in the con- 
tract of June 2, 18',)2, as interpreted by tins opinion, unless it shall be 
made to appear that outside of the contract he expressly authorized 
Byrne to make the expenditure under such conditions that he did not 
expect it to be rettirned to him. 

(3) He will charge Byrne with the purchase price of such land as 
has been sold and paid for, less any payments made to Joncs, and an}- 
expenditures made by him under the contract as herein interpreted, 
plus ail expendittires made by him, if any, vvhich were expressly author- 
ized or ratified by Jones, which were not provided for in the contract. 
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and not intended by both parties to be returned to Jones on a sale of 
the land. 

(4) He will cause Byrne to account for any unpaid purchase-money 
notes not turned over to Jones, as the contract required. 

(5) He will take no account of the rents and profits on the land, or 
the leases thereof, or of any expenditures made on such account by 
Byrne, unless he shall fînd that Jones expressly authorized such ex- 
penditures, outside of the contract, in which event such last-named 
amount shall be charged against Jones. 

(6) He will inquire into and report his conclusions of law and fact, 
in regard to the payment of taxes, and rédemption of lands froni tax 
sales, and ail money expended by Byrne in clearing up the title of the 
lands in Arkansas. 

(7) He will ascertain the exact status of any lands sold by Byrne 
under the contract of June 2, 1892, and report his conclusions of law 
and fact thereon. 

(8) He will ascertain and report to the court what amount on ac- 
count of vendor's lien notes for the land in Texas is due and unpaid. 

(9) He will report his conclusions of law and fact as to any other 
matters in controversy between Jones and Byrne in regard to the Ar- 
kansas land, arising out of the pleadings herein, and niake a full re- 
port to the court, adjusting the différences between the parties. 

(10) The standing master, C. B. Moore, will be appointed commis- 
sioner to make the sale of such of the lands, without delay, as lie in 
Arkansas, and which hâve not been sold by Byrne in accordance with 
the contract of June 2, 1892 ; and he is directed to bring the money 
into court to be disposed of under the order of the court as equity re- 
quires. Jurisdiction of the case is retained with power to make ail 
necessary orders in the future. 



UNITED STATES v. TRAECJEU. 
(District Court, W. D. Texas, San Antonio Division. January 2, 1007.) 

No. 1,920. 

1. JUBT — WaIVEE. 

In a proceeding to piini'sîi a civilian for refusai to testify before a gên- 
erai military conrt-niartial, nnder Aet Cong. Mardi 2. 1901, c. 809, 31 Stat. 
050, 951 [U. S. Comp. St. 1901, p. 965], providing tliat for a witnoss' will- 
ful refusai to testify and to answer proper questions lie sliall be subjeet to 
a fine of not more tlian $500 or Imprisoninent not to exoeed six months, or 
both, at the discrétion of the court, the parties may waive a Jury by writ- 
ten stipulation. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 31, Jury, §§ 197-199.] 

2, WiTNESSES — Refusal to Testify — Willeulness. 

Act Cong. March 2, 1901, c. 809, 31 Stat. 950, 951 [U. S. Comp. St. 1901, 
p. 965], provides that every person not beionging to the army of the United 
States who, being duly subpœnaed to appcar as a witness before a gên- 
erai court-martial of the army, "willfully" neglects or refuses to appear, or 
refuses to testify, etc.. shall be guilty of a misdemeanor, provided that no 
wituess shall be compelled to incriminate himself or to answer any ques- 
tions which may tend to incriminate or dégrade him. HeJO, that where 
B civilian so subpœnaed was advised by comiietent counsel that certain 
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questions asked of him with référence to a publication concerning an 
army rifle contest, if answered, miglit subject him to a civil or criminal 
prosecution for lltiel, and for this reason be refused to auswer on advice 
of counsel, and not from any evil intent, or with légal malice, bis refusai 
did not constitute a violation of such act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §| 37- 
41, 1008.] 

3. Same— Production of Documents. 

■\Miere a witiiess subpœnaed to produce certain documents before a mil- 
itary court-martial testifled that he bad destroyed tbe documents before 
iservice of tbe subpœua, bis failure to produce did not constitute a willful 
refusai to produce such documents within Act Cong. March 2, 1901, c. 809, 
31 Stat. S)50, 951 [U. S. Comp. St. 1901, p. 965], maliing such act a misde- 
meanor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 
25, 40.] 

4. Abmy and Navy— Oourts-Martiai, — Statutes. 

The acts of Congress toucbing army and navy courts-martial established 
in the United States are constitutional. 

5. Same — Déterminations — Conolusiveness. 

Wbere a military court-martial bas jurisdiction of tbe persou accused 
and of the offense cbargerf, and acts vi'ithin tbe scope of its lawful pow- 
ers, its décisions and sentence cannot be reviewed or set aside by tbe civil 
courts. 

[Ed. Note. — For cases in point, sec Cent. Dig. vol. 4, Army and Na\'y, §§ 
94, 95.] 

6. Same— Jurisdiction— Witnessks—Kefusal to Tkbtify— Power to Punisii. 

Under Rev. St. § 1342, 86th article of War [U. S. Comp. St 1901, p. 964], 
providing that a court-martial may punish at its discrétion any person wbo 
uses any menacing words, signs or gestures in its présence, or wbo dis- 
turbs its proceedings by any riot or disorder, such court bas no final ju- 
risdiction over a civilian subpœnaed to testify before it or power to pun- 
ish him for contempt for refusing to testify. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 4, Army and Navy, 
191.] 

7. Same— Décisions— CoNCLusiVENESs. 

Wbere a civilian witness was subpœnaed to testify before a gênerai 
court-martial, and refused to answer certain questions because tbe an- 
swers might tend to incriminate bim, tbe décision of such court that tbe 
questions were proper was not conclusive on the civil courts of the ques- 
tion wbetber the witness was guilty of contempt in refusing to answer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Army and Navy, §§ 
94, 95.] 

Prosecution for Refusai to Testify before Court-Martial. 

ïhe questions subiuitted for considération arise upon an information, flled 
by the district attorney pursuant to the following act of Congress, entitled an 
"act to prevent the failure of military justice and for other purposes," approved 
March 2, 1901 : 

"Be it enacted by tbe Senate and House of Représentatives of the United 
States of America in Congress assembled, that every person not belonging to 
the army of the United States wbo, being duly subiKEnaed to appear as a 
witness before a gênerai court-martial of the army, willfully noglects or re- 
fuses to appear, or refuses to qualify as a witness or to testify or prqduco 
documentary évidence wblch such person may bave been logully subpœnaed 
to produce, shali be deemed guilty of a misdenieanor, for wbich sueh person 
sball be punished on information in tbe district court of the United States; 
and it shall be the duty of the United States district attornoy, on tlie certifica- 
tion of the facts to him by tbe gênerai court-martial, to file an information 
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against and prosecute tho jx'rson so offeiuliiig, and tlie punislnnent of sueh 
person, on conviction, sliall lie a fine ot not nun'c tlian five hundred dollars or 
iniprisonment not to excced six niontlis, or botli, at tbe discrétion of tlie court: 
Trovided, that tliis sliall not apply to persons residius; beyoud tlie state, ter- 
ritory, or district in wliicli sucli gênerai eourt-uiartial is lield, and tliat tlie 
fées of sucli witness, and liis niileage at tlie rates provided for wltnesses in 
tlie United States district court for said state, territory or district sliall b(^ 
duly paid or tendered said witness, sucli anionnts to be paid by tlic pay de- 
partment of the ariny ont of tlie appropriation for coni])ensation of wltnesses: 
Provided, tliat no witness shall ba compelled to incriniiuate liimself or (o ;iii- 
swer any questions wliicb inav tend to incriminate or dégrade liiin." Act 
March 2, 1901, c. 809, 31 Stat. 9.50, 951 [U. S. Coinp. St. 1901, p. UV,'>1. 

It appears from tlie record tliat, upon the trial by gênerai court-martial at 
Ft Sam Houston, Tex,, of Post Quarterinaster Scrgeant Eber I, Sliarp, of 
the United States arniy, who was eharged witli coiiduct to the in'e.lndiie of 
good order and military discipline, the défendant, Otto Praeger, was sub- 
pœnaed as a witness in behalf of the governinent, and that, during tli(> trial 
of Sharp, Praeger refused to answer certain questions propouuded by tlie 
judge advocate, Ijieut. Ellery Fariner, and failed to produce a written com- 
munication, described in the following stateiaent, duly certified to the district 
attorney by the court-martial : 

"One Otto Praeger, a résident of San Antonio, Bexar county, Tex., a witness 
for the prosecution, in the trial of l'ost Quarterinaster Scrgeant ]']ber I. 
Sharp, United States arniy, eharged with conduct to the pre.iudiee of good or- 
der and military discipline, in violation of the Sixty-Second article of war, 
haviiig been duly subpœnaed according to law to appear before tliis gênerai 
court-martial, and being further required, by said subpœna, to bring with 
hini, to be used in évidence, in said cause, tbe following described document, 
to wlt, a written communication from Post Quarterinaster Sergeant Sliarp, 
United States army, reeelved ))y him about August 2, 1904. sent from Ft. 
Reno, Oklahoma Territory, about August 1, 1904, eontaining certain statements 
that appeared in an article entitled 'Bad features in the conduct of tlie* Ft. 
Reno rifle shoot' In the San Antonio Daily îtepress of August 3, 1004, unlaw- 
fully did refuse to testify, as sucli witness, and to produce tlie doeunientary 
évidence aforesaid, which lie hnd been legally subponiaed to prodnce, wlien re- 
quired to do so by this court. Whereupon it is ordered by the court tlint in 
comjiliance witli the provisions of section one of tlie act oï Congre-^s, approi'eil 
MarcU 3, 1901, c, 800, entitled 'An act to prevent the failure of nnlit.ary .iustice. 
and for other purposes,' that the facts aforesaid lie certifled to tlie United 
States District Attorney for the Western District of Texas by this court, to 
the end that he shall file au information against, and prosecute, said Otto 
Praeger, so offendiug as aforesaid, in accordance with tlie ternis of said act. 
To ail of which certification is hère made according to law and duly signed l)v 
the président of this court by its orders, and attested by the judge advocaio 
thereof." 

Upon receipt of the certifled statement of facts the district attorney, by leai-e 
of the (;ourt, flled au informati.on against the défendant, Praeger, tbe material 
part of which rends as follows : 

"And the said Henry Terrell, attorney as aforesaid, who, after (>xauîiuatioii 
of the charge contained in the said certification of tlie proceediiigs of said 
gênerai court-martial, finds that there is probable cause to require the said 
Otto l'raeger, mentioued in said certification of s.aid proceediugs, to answer in 
this court, and therefoi'e the said attorney charges: Ou the ôtli day of Xo- 
vember, A, D. 10O4, before a gênerai court-martial of the army, duly appointed 
to nieet at Ft. Sam Houston, Tex., on the Kitli day of Septembcr, A. D. 1904. 
pursuaut to spécial order No. 183, head(]uarters departinent of Texas, and 
by command of Brig. Gen. Lee, comnianding said de])artnient of Texas, and 
witliin the western district of Texas, and witliin the jurisdiction of this court, 
one Otto Praeger, late of said district, and of tlio county ôf Bexar, and city 
of San Antonio, being a person not belonging to the army of tlie United States, 
and being duly subpœnaed to appear as a witness before said gênerai court- 
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martial of the army, and being duly and legally sub]iœnaed to produce cer- 
tain docuinentary évidence required by the said gênerai courtniai'tial, wiH- 
fully did refuse to testify heforo said gênerai court-martial, and wilU'ully did 
refuse to prodnce the said doeumentary évidence wliich he, tli(^ said Otto 
Praeger, had lu-en legally sul)i»a,>uaed to producc. And the said United States 
attorney fnrtlici' says: Tiiat tbe fops of said witness (Hto Praegcr and liis 
miloage, at the rates provided for witiiesses in the United States District Conrt 
for tbe Western District of Texas, bave been duly iiaid to tbe said Otto 
Praeger." 

ïbc proceediug against Sliar]) before tbo court-martial bad its origin in tbe 
follovi'ing coinnuinication, wiiicb, it was cbargcd, be wroîe and caused to be 
published in the San Antonio Daily ]']xpi'ess. in its issue of August ;>, 1!)04: 

'"Ft. Reno, O. T., Jtily S. The infantry rifle compétition of tbe Southwestern 
Division for 1004, just completed. was a notable contest in uiauy rGsjiects, and 
not tbe 1' t notable for its irregular mode of condnct. 

"Coachiiig, tbougb strietly forbidden in régulations, was nevertbeless per- 
mitted in certain instances, to tbe discouragement of tliose wlio were away 
from tlieir homes. 

"Oflicers and ladies were allowed to follow tbeir favorites down the skirmisb 
range and protests availed nothiug. 

"Gonipetitors were allowed to draw for their target and order of fire tbe day 
preceding the shooting, until tbis practice developed sonie ingénions dis- 
honesty. On Friday luorning Private P.arr, ("onppany M, 'J'hirticth Infantry, 
ni making a skirmisb nm. tore the pai)er off bis prone figur*; entively. An 
Investigation followed by which it was discovered tbat Ronn> one bad worked 
hard the nigbt before and placed about GO iioimds of sni;ill stones just be- 
neatb tbe surface of tbe ground in front of tbis figure. A uumber of otber 
figures were doctored in like mamier, but were not nscd. At tirst the range 
otticer decided to give P.arr 00 points; this brouglit fortli a tlood of protests 
and the controversy was flnally settled by IbroAving ont tlie score, and ul- 
lowing another rnn. 

"Musieian ilonks, Company K, Twenty-Ninth Infantry, was dJsqtialified and 
rttled otî for liring on another's target, tbongb tbe same offense was over- 
looked in otber cases. 

"Competitors froui Ft. Reno were allowed too many ndvautagos for a fair 
compétition. 

'"fbe worst feature of tbo compétition was tbe mess. Tbere is no visible; 
reason why tbe mess sbotdd not bave been excellent, as ^'2.IM in adilition to tbii 
government ration, for eacli soldier, sbould bave lieen sntHcient, Init instead 
it was sorely inadeunate. both in quantity and qualit.v. this cansing a severe 
bowel trouble aniong (io ])er cent, of tbe visiting competitors, and altbougb tbe 
condition of the mess was knowii. it was not cori'ected. 

"^rhe compétition bas manifcsted tlie injustice of olticers and soldiei'S com- 
peting with each otber. One officer was permitted to use lus sling so attache, 1 
to bis body with rubher bands as to make it a task to detach iiiniself, or even 
to 'havness tip' without belp. 'l'his same olHcer bad' a coach witli field glasses 
who called bis score at two hnndred yard". 

"Tbere is no doubt that tne winners eaiaied tbeir places fair and sqtiare, but 
the contest bad many unfair and nnjust features tbat could only indicate tbe 
existence of favoritism, thougb perha])s tbe resuit was not changed thereby." 

It is not important to consider tbe niattor of tbe trial, conviction and 
sentence of Sharp by the court-martial. 1-îut a considération of tbe foregoing 
letter becomes esi-er' -1 in view of tbe defendant's alleged connection witb it 
as night éditer of tb,: San Antonio Daily Express. Although tbe information 
does not so charge, yet it is really based up>on tbe refusa! of tbe défendant to 
testify in référence to this letter, and ii]>on his failure to produce it in 
obédience to the subpœna. 

By written stipulation of the attorneys, a jury was waived, and ail mat- 
ters of law and fact were siibnntted to Ibe court for détermination. And 
it was further stipulatefi that tb;- recftrd of tbo court-martial sbould con- 
stitute the record and facts of the ca.use. 
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Charles A. Boynton, U. S. I>ist. Atty., and Captain C. D. Roberts, 
for the United States. 

Carlos Bee and Ogden & Brooks, for défendant. 

M AXE Y, District Judge (after stating the facts). It is thought 
proper to observe in the outset that the following grave constitutional 
question confronts the court at the threshold of the case : Is it com- 
pétent for the défendant to waive a jury and submit the cause to the 
détermination of the court? The punishment provided by the act of 
Congress, upon conviction, "shall be a fine of not more than five hun- 
dred dollars or imprisonment not to exceed six months, or both, at the 
discrétion of the court." While in view of the punishment prescribed 
by the statute, the question is involved in doubt, the court is inclined 
to the opinion that, in a case like the présent one, the parties hâve the 
right, under the authority of Schick v. United States, 195 U. S. 65, 24 
Sup. Ct. 826, 49 L. Ed. 99, by written stipulation to waive a jury. See, 
also, Stell V. State, 14 Tex. App. 59. It may be further remarked 
that the court entertains serions doubt as to the sufficiency of the in- 
formation filed against the défendant, in that the pleader merely sets 
out the gênerai language of the statute without alleging specifically 
any offense which the défendant was supposed to hâve committed. 
United States v. Hess, 124 U. S. 487, 488, 8 Sup. Ct. 571, 31 L. Ed. 
516 ; Evans v. United States, 153 U. S. 587, 14 Sup. Ct. 934, 38 L. Ed. 
830. But neither demurrer nor motion to quash has been interposed, 
and the court will proceed to consider such questions — and such ques- 
tions only — as may be deemed absolutely essential to the proper déter- 
mination of the case. 

In view of the allégations of the information, it becomes the duty 
of the court to détermine whether the évidence, as embodied in the 
record of the court-martial, establishes beyond reasonable doubt th& 
guilt of the défendant. To arrive at a correct solution of the questioni 
the exact charge preferred against the défendant, by the information, 
must be kept steadily in view. It is this : That the défendant will- 
fully refused to testify before the gênerai court-martial, and willfully 
refused to produce the documentary évidence, which he had been 
legally subpœned to produce. Do the facts disclose that he willfully 
refused either to testify or to produce the letter? That he refused to 
answer certain questions and failed to produce the letter demanded, is 
not only admitted, but it is clearly shown by the record. But the 
question remains, was the refusai, in the one case and failure in the 
other, willful? If not willful it follows that judgment must go in 
favor of the défendant. "Doing or omitting to do a thing knowingly 
and willfully," said the Suprême Court, in Felton v. United States, 96 
U. S. 702, 24 L. Ed. 875, "implies not only a knowledge of the thing, 
but a détermination with a bad intent to do it or to omit doing it. 'The 
word willfully,' says Chief Justice Shavi', 'in the ordinary sensé in 
which it is used in statutes, means, not merely voluntarily, but with a 
bad purpose.' Com. v. Kneeland, 20 Pick. (Mass.) 220. 'It is fre- 
quently understood,' says Bishop, 'as signifying an evil intent without 
justifiable excuse.' 1 Crim. Law, § 428." See, also, Potter v. United 
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States, 155 U. S. 446, 15 Sup. Ct. 144, 39 L. Ed. 214. Referring to 
the word willful as employed in a pénal statute, Judge Pardee, speak- 
ing for the Circuit Court of Appeals, in Roberts v. United States, 126 
Fed. 904, 61 C. C. A. 427, quoted with approval the following lan- 
guage used by the Court of Appeals of Texas in Thomas v. State, 
14 Tex. App. '204 : 

"In a pénal statute the word willful means more than it does in common 
parlance. It means witli evil intent, or légal malice, or without rensonable 
ground for believing the act to be lawful. State v. Preston, 34 Wis. «7.5 ; State 
V. Clark, 29 N. J. Law, OG ; Savage v. l^iUar, Brayton (Vt.) 223 ; United States 
V. Three Railroad Cars, 1 Abb. U. S. 396, Fed. Cas. No. 1(3,513. In cmumou par- 
lance it is used in the sensé of intentional, as distinguished from accidentai 
or involuntary." 

"To the same purport," said Judge Pardee. "see Sam Lane v. State, 
16 Tex. App. 172; Wood v. State, Id. 574; Shubert v. State, Id. 645. 
See, also, Owens v. State, 19 Tex. App. 249, where the court ap- 
proved 'by willfull}', as used in this charge, is meant that the act was 
donc without reasonable ground to believe the act of taking was law- 
ful.' " It was said by Mr. Chief Justice Stayton, speaking for the 
Suprême Court of this state, in State v. Alcorn, 78 Tex. 393, 14 S. W. 
664: 

"It is nniversally held that the word 'willful' when used in a pénal statute 
means with evil intent or without reasonable ground to believe the act lawful." 

Keeping in view the meaning of the word willful, in its application 
to pénal offenses and as it is used in the présent information, the court 
is of the opinion that, if the défendant, in refusing to answer the 
questions propounded by the judge advocate, and in failing to produce 
the communication described in the subpœna, had reasonable grounds 
to believe that the answer to the questions and the production of the 
communication would tend to criminate him (see act Mardi 2, 1901, c. 
809, 31 Stat. 951 [U. S. Comp. St. 1901, p. 965]) then he would not 
be guilty of a willful refusai in either case, although his refusai may 
hâve been based upon an erroneous conception of the rules of évidence. 
In other words, if the défendant was really and in good faith impressed 
with the belief that the testimony, sought to be elicited by the judge 
advocate, would if produced tend to show that he had himself com- 
mitted the offense of libel, the refusai to produce it would not be will- 
ful within the meaning of the law. To reach a satisfactory conclusion 
as to the conduct of the défendant as a witness before the court-martial, 
the facts appearing of record should be consulted. It is shown that 
a gênerai court-martial was regularly convened at Ft. Sam Houston, 
to try Post Quarterma.ster Sergeant Éber L Sharp, upon the following 
charge and spécification: 

"Charge: Conduct to the préjudice of good order and military discipline, 
in violation of the Sixty-Second article of war. 

"Spécification: In that Post Quartermaster Sergeant Eber I. Sharp, United 
States army, being on duty at Ft. Reno, Olilahoma ïerritory, in connection 
with the southwestern di-s'ision infantry rifle compétition, did, to the mani- 
fest préjudice of good order and militan,' diiscipline, write and cause to be 
published in the San Antonio Daily Express, in its issue of August 3, 1904, a 
communication criticizing the officiai conduct of his superior offlcers and 
other-." 
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The communication referred to in the spécification is set ont in tlie 
statement of the case, and need not be hère repeated. At the time of 
the publication of the article in the San Antonio Daily Express the 
défendant, Praeger, was a civilian and night editor of the paper. The 
statements contained in the publication were evidently construed as 
seriously reflecting upon the offîcers engaged in the Ft. Reno riile com- 
pétition, and upon the trial of Sharp it was thought essential to prove 
the authorship of the communication and the facts regarding its pub- 
lication, Evidently for that purpose the défendant was summoned as a 
witness and was required by the subpœna to produce the communica- 
tion. Praeger appeared in answer to the subpœna, as did also his 
counsel, Mr. Bee and Mr. S. J. Brooks, both lawyers of expérience, 
and of character and standing in the community. Praeger was duly 
sworn as a witness, and, in answer to questions propounded by the 
judge advocate, stated that he had authorized Sharp to wirc him the 
scores of the compétition, or rifle shoot, from day to day and that 
Sharp had wired him the scores every day during the compétition. 
The witness was tlicn shown a copy of the San Antonio Daily Ex]jrc.ss 
containing the article, set out in the statement of the case, and was the» 
asked by the judge advocate the following question: 

"Did tlje îi' 'iKod Liiie;iiuii<; Sliuri»] furiiisli you îiuy of the facts, in thin 
article, by nuUr.'" 

To the question the counsel for Sharp objected. The objection, 
however, was overruled by the court, and l'raeger thereupon made 
the following response : 

"I will say to tlie court tliat I liave marte no évasion in regard to that 
article, and that on tlie udvice ot niy lawyer I vvonld liko to file niy reîisou witli 
the conrt for decliniiisî to answer this and other (ine.stions of that nature." 

By permission of the court the following paper, addressed to the 
président and members of the court, was read by the witness : 

"With every respect for the anthority of the seneral court-martial and d\ie 
respect and obédience to its pro<'ess, and witli ]}ersonal respect for rhe in- 
dividual members of the court, I décline to answer tlie questions i)ri)poundGd 
to me b.y or under the direction of your ]ion.or;il)]e hody. I so décline because 
of niy sincère belief in the lack «f riglit on tlie p.-irt of your body to re(iuire 
nie to answer ((uestions the elïect of vvhicli may tend to incriniiuate nie. I 
therefore décline to answer any further questions." 

Thereupon the court was closed for consultation, and, upon bcing 
reopened, the président requested of the judge advocate a légal opin- 
ion on the subject of the refusai of the witness to answer. The ar- 
guments, submitted by the judge advocate and Mr. Bee, in response 
to the suggestion of the court, vi'ere confincd to a discussion of he 
following points: (1) Was the article published in the San Antonio 
Daily Express a libelous publication undcr articles 721-7-19 of tit. 
16, Pen. Code, 1895? (2) If libelous, was Praeger, as night editor 
of the paper, and the party directing the publication of the article, 
subject to criminal prosecution for its publication? (3) Was Praeger 
justified in refusing to answer the question because, in the judgment 
of himself and his counsel, the answer would tend to incriminate him? 
Upon the conclusion of the discussion the court sustained the objection 
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înterposed by Praeger and held that he would not be required to an- 
swer. At a subséquent session of the court the foUowing questions 
were propounded to Praeger by the judge advocate: 

"Q. Mr. l'i'aeger, you stated iu your tostiuioiiy in tliis case the fii'st day 
you were laere tliat j'ou made arrangements witli Sergt. Sliavp, 1 believe, 
whereby lie would turnish you with reiiorts froiu tliat compétition from day 
to day, did you not'.' A. Why, yes, I testitied I uiade arrangements witli 
him to telegrapli us the sc-ores trom day to day, and I gave him a letter to the 
Western Union, autliorizing tlicni to reeeive, 1 think, about one hundred vvords 
per day on the scores from him. Q. And you also testilied that you had re- 
ceived a nuniber of sueh telegrams or mes^sage.s from hiinV A. Yes, sir. Q. 
Pid you hâve any corrrespondenee with anybody at Ft. Iteao during that 
compétition?" 

The last question Praeger decHned to answer. In reply to the judge 
advocate, who insisted upon an ansvv'cr, i\lr. Brooks, in bchalf of the 
witness, made substantially the following statemeiit: That the prose- 
cution was endeavoring to prove by the witness the responsibihty of 
the article appearing in the San Antonio Daily Express ; that the 
witness could not be required to answer either directly or indirectly 
with référence to the authorship or the publication of the article, be- 
cause the article might be construed as lil)elous under the laws of 
Texas. In this immédiate connection he made the further statement : 

"I understand from Mr. l'raeser that threats liave been mado for a prosecu- 
tion for libel under that article, and we s;iy tliat no question can be asked 
of him directly or iudirectly drawiiig any stateiiient with référence to the 
publication of that article or the authorship of it." 

After discussion by counsel and consultation by the court, the ob- 
jection of the witness was overruled, the court assigning for its action 
the following reason : 

"Jîr. Praeger déclines to answer this question on the grouiid that the an- 
swer will tend to crhninate him. Jir. Praeger admits that he is night éditer 
of the San Antonio Daily Exi)ress, and on .\ugust ;!. ]!)04. the article in ques- 
tion aiipeared in tliis .journal. It is presumcd by the court that ?.Ir. Praeger 
objects to answering this question on the grouiid that a knowledgo of this 
article will tend to subject him to a criminal or civil prosecution for libel. 
To the court the situation appears as follows: Kither Mr. Praeger is respon- 
sible for the pxiblication of said article in said journal, in wliicli case he is 
liable under the law if the article is libelous — the two facts, the publishina- of 
the article unsigned and his position being that of respousibility, being prima 
facle évidence of his liability, in which case aiiything he may say with regard 
to the vvriting of the article cannot tend to incriminate him furtlier ; or Mr. 
Praeger's position is such that lie cannot be i)er.sonally responsible for the 
publication of said ai'ticle, in which case no teslimony lie can give with re- 
gard thereto. can possibly incriminate him. In either case ihe court fails 
to sec how the ansv.'er to tins <|uestion can tend to incriminate Jlr. Prae,ger, 
and the question will lie answered." 

Responding to the judgment of the court-martial Mr. Brooks re- 
plied as follows : 

'■As I bave stated before, we bave tal;en the position with ail due respect 
to the court, and we feel that oui- position is a (•orreet one under the law. 
And in making this statement as to tlie légal corrcotiiess, 1 ,ani further con- 
flnned in that vipw by Mr. I5ee, who bas been the rcgular counsel for Mr. 
Praeger. and it is liis eandid oiiinion that any statement he might make would 
incriminate him, particularly a question like this ; and, tUercfore. having that 
viow of the law, the witness nnist insist on dccliuing to answer the question." 

149 F.~31 
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The witriess then answered a number of questions propounded by 
counsel and the court; and after testifying that Sergt. Sharp did net 
Write the article, which appeared in the Express of August 3, 1904, 
he was interrogated by a member of the court as foUows: 

"To the best of your knowledge did Sergt Sharp furnish the facts or the 
allégations of it, upon which this article was based?" 

The court overruled the objection of Praeger's counsel to the ques- 
tion and held that the witness should answer. The court, it niay be 
remarked, had previously sustained the objection of Praeger's counsel 
to substantially the same question. In référence to the ruling Mr. 
Brooks observed: 

"As I said before, we are of the opinion that the position we take in référ- 
ence to the law in tliis matter is correct, nnd that the witness would tend to 
incriminate himself by answering the question, and therefore he must décline 
to answer it." 

The only remaining question in référence to the conduct of Praeger, 
as a witness, has référence to his failure to produce, in obédience to the 
subpœna duces tecum, the communication, alleged to hâve been writ- 
ten by Sharp at Ft. Reno and mailed to him at San Antonio. Touch- 
ing this communication, Praeger testified that he did not hâve it in 
his possession, but declined to answer the question: 

"Did you ever hâve it?" 

The record is silent as to the action taken by the court-martial upon 
the refusai of Praeger to answer this question. It, however, does 
appear from the testimony of the judge advocate, who was sworn as 
a witness, that Praeger informed him that he had destroyed ail com- 
mimications that he had received from Sharp. The conversation be- 
tween the judge advocate and Praeger was detailed by the former in 
the following language: 

"Well, I went to see Mr. Praeger — the first subpœna I served on him I had 
a conversation with him and asked him if Sergt. Sharp was his correspondent 
during the compétition at Ft. Reno, and he told me that he was, and I asked 
him if he was the author of that article that appeared in the paper on August 
3, 1904, and he hesitated, and I bave forgotten the exact words he used, but 
the impression he left and the substance of the words was that Sergt. Sharp 
was not the author — did not write the article, but he fumished the facts that 
appeared in that article. Then I asked him if he could show me that article — 
the original letter that Sergt. Sharp wrote him concerning thèse statements, 
and he told me that he had destroyed ail of the communications that were 
received from Sergt. Sharp, and that he didn't hâve anything." 

Nothing else was required of Praeger before the court-martial and 
he was dismissed as a witness. It will be observed, throughout the pro- 
ceeding, that, in declining to answer questions, Praeger merely insisted 
upon the assertion of the right, which both he and his counsel thought 
he possessed, of declining to give évidence which might tend to show 
that he had committed an offense. "It is an ancient principle of the 
law of évidence," said the Suprême Court in Counselman v. Hitchcock, 
142 U. S. 563, 564, 13 Sup. Ct. 198, 35 L. Ed. 1110, "that a witness 
shall not be compelled, in any proceeding, to make disclosures or to 
give testimony which will tend to criminate him or subject him to 
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fines, penalties, or forfaitures." And at pages 565 and 566 the fol- 
lowing extract from the opinion of Chief Justice Marshall in Burr's 
Trial, 1 Burr's Trial, 244, was quoted with apparent approval by the 
court: 

"If the question be of such a description tbat an answer to it may or may 
net criminate the witiiess, according to the purport of that answer, it must 
rest with himself, who alone can tel) what it would be, to answer the ques- 
tion or not. If, in such a case, he say upon his oath that his answer would 
criminate himself, the court can demand no other testimony of the fact. 
* * * According to their statement" (the counsel for the United States) 
"a witness can never refuse to answer any question, unless that answer, 
unconnected with other testimony, would be suflieient t» convict him of crime, 
ïhis would be rendering the rule almost perfectly worthless. Many links 
frequently compose that chain of testimony which Is necessary to convict any 
individual of a crime. It appears to the court to be the true sensé of the 
rule, that no witness Is compellable to furnish any one of them against 
himself. It is eertainly not ouly a possible, but a probable case, that a wit- 
ness, by disclosing a single fact, may complète the testimony against him- 
self; and to every elïectual purpose accuse himself as entirely as he would 
by stating every circumstance which would be required for his conviction. 
That fact of itself might be unavailing, but ail other facts without it would 
be insufflclent. While that remains ooncealed within his own bosom, he is 
Bafe ; but draw it from thence, and he is exposed to a prosecution. The rule 
which déclares that no man is compellable to accuse himself, would most ob- 
viously be infringed, by compelling a witness to disclose a fact of this de- 
scription. What testimony may be possessed, or is attainable, against any 
individual, the court can never know. It would seem, then, that the court 
ought never to compel a witness to give an answer which diseloses a fact that 
would form a necessary and essential part of a crime which is punishable 
by the laws." 

And again at pages 585 and 586 of 142 U. S., at page 206 of 12 Sup. 
Ct. (35 h. Ed. 1110) it was said by the court: 

"It Is quite clear that législation cannot abridge a constitutional privilège, 
and that it cannot replace or supply one, at least unless it is so brr d as to 
hâve the same extent in scope and effect. It is to be noted of section 860 
of the Revised Statutes [U. S. Comp. St. 1001, p. 661J that it does not under- 
take to compel self-criminating évidence from a party or a witness. In several 
of the State statutes above referred to, the testimony of the party or wit- 
ness is made compulsory, and in some either ail possibility of a future pros- 
ecution of the party or witness is distinctly taken away, or he can plead in bar 
or abatement the fact that he was compelled to testify. We are clearly of 
opinion that no statute which leaves the party or witness subject to prosecu- 
tion after he answers the criminating question put to him, can hâve the effect 
of supplanting the privilège conferred by the Constitution of the United 
States. Section 860 of the Revised Statutes does not supply a complète pro- 
tection from ail the périls against which the constitutional prohibition was 
designed to guard, and is not a full substitute for that prohibition. In view 
of the constitutional provision, a statutory enactment, to be valid, must afCord 
absolute immunity against future prosecution for the ofCense to which the 
question relates. In this respect, we give our assent rather to the doctrine of 
Emery's Case, in Massachusetts, than t« that of People v. Kelly, in New York ; 
and we consider that the ruling of this court in Boyd v. United States, 116 
U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, supports the view we take. Section 
860, moreover, affords no protection against that use of oompelled testimony 
which eonsists in gaining therefrom a knowledge of the détails of a crime, 
and of sources of information which may supply other means of convicting 
the witness or party." 

See, also, the following cases more or less in point: Brown v. 
Walker, 161 U. S. 594, 16 Sup. Ct. 644, 40 L. Ed. 819 ; Jack v. Kansas, 
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199 U. S. 372, 36 Siip. Ct. 73, 50 L. Ed. 234; Ballraann v. Fagîn, 200 
U. S. 186, 26 Sup. Ct 212, 50 L. Ed. 433 ; Haie v. Henkel, 201 U. S. 
43, 26 Sup. Ct. 370, 50 L. Ed. 652. 

While it is thought tliat, in view of the doctrine of the above cases, 
the défendant was witliin Iiis légal rights in cleclining to answer the 
questions propounded, it is not dcemed necessary to go to that extent 
in deciding whether he is guilty as charged in the information. It 
may be that his counsel mistook the law in insisting upon his privilège 
as a witness ; it may be that the laws of Texas do not denounce as liliel- 
ous the article which appeared in the San Antonio Express; it may be 
that a prosecution for libel under the state laws could only be brought 
in the state courts, notwithstanding Et. Sam Houston is a military 
post within the exclusive jurisdiction of the United States. Let ail 
thèse things be conceded; yet the record clearly discloses (1) that 
Praeger was not actuated by any evil motive or bad intent in refusing 
to answer questions; (2) that hc acted under the légal advice of rep- 
utable ccunsel (see Stcwart v. Sonneborn, 98 U. S. 196, 197, 25 L. Ed. 
116; Griffin v. Chubb, 7 Tex. 604, 58 Am. Dec. 85) ; and (3) he had 
reasonable grounds to believe that, if he made answer to the questions 
propounded, the answers would tend to incriminate him. Thus his 
good faith was made manifest — the very reverse of willful conduct 
as the word willful is used in pénal statutes. 

The information also charges that the défendant willfully refused to 
produce documentary évidence required by the court-martial. What bas 
already been said by the court applies with equal force to this charge. 
Whether the conrt-niartial had the right, under any circumstances, to re- 
quire the défendant to produce a pajîer which would tend to incrinViuite 
him, need not be dccided (see Eoyd v. United States, 116 U. S. 616, 6 
Sup. Ct. 524, 29 L. Ed. 746 ; Ballmann v. Fagin, supra), since the record 
makes it reasonably clear that the documentary évidence, described in 
the subpœna and referred to in the information, had been destroyed. 
and in the nature of things could not be produced." Lex non cogit 
ad impossibilia." 

It is, however, contended by counsel for the government that, 
although Praeger may bave acted within his privilège in refusing to 
answer objectionable questions, he cannot now insist upon his im- 
munity because the court-martial decided the question against him and 
its r-ding is final and not reviewable by this court. The exact propo- 
sition of counsel is stated in the following language : 

"T!ip eourt-martial liaviiig exereised its prérogative ot deciding, from ail the 
faets before it, tliat tlic witness' obieetiou to ansAveviiig was based on insiiffl- 
cient ground, its décision iu this matter was linal and is not subject to reviow 
by any civil tribunal." 

In this connection it is well to note that the following propositions 
bave been conclusively settled by the Suprême Court: (1) The acts 
of Congress, touching army and navy courts-martial in this country, 
are clearly constitutional. Ex parte Reed, 100 U. S. 13, 25 L,. Ed. 
538; Dynes v. IToover, 20 How. 625, 15 L. Ed. 838. (2) Where a 
court-martial bas jurisdiction of the person accused and of the offense 
charged, and acts within the scope of its law fui powers, its décisions 
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and sentence cannot be reviewed or set aside by thc civil courts, by 
writ of habeas corpus or othervvise. Johnson v. Sayrc, 158 U. S. 
109, 15 Sup. Ct. 773, 39 L. Ed. 914; Dynes v. Hoover, supra; Ex parte 
Reed, supra; Ex parte Mason, 105 U. S. C96. 26 L. Ed. 1213; Smith 
V. Whitnev, IKi U. S. 167, 6 Sup. Ct. o^O, 29 L. Ed. 601; Swaim v. 
United States, 165 U. S. 553, 17 Sup. Ct. 1 18, 41 L. Ed. 82;î ; Carter v. 
Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861 ; United States 
V. Fletcher, 1 !8 U. S, 8!, i;', Sup. Ct. 552, 37 L. Ed. 378. And it 
niay be added that the proposition is true in relation "to every tribunal 
acting- judicially, while acting- within the sphère of its jurisdiction, 
where no appellate tribunal is created ; and even when there is such an 
appellate power, the judgment is conclusive when it only cornes collat- 
erally in question, so long- as it is unreversed." Wilcox v. Jack- 
son, 13 Pet. 511, 10 L. Ed. 2(;4. 

The principle announced in the foregoing cases is peculiarly ap- 
plicable to the trial, judgment and sentence of Sergt. Sharp. The 
proceedings in that case against him are not reviewable by this, or any 
other civil court, since thc court-martial was legally organized and had 
jurisdiction of the accuscd and of the offense çharged against him and 
acted within the scope of its îavvful authorit}'. But does the principle 
announced prevent the court from inquiring into the charge, preferred 
by the information, against the défendant Praegcr? It must be re- 
mernbered that Praeger, a civilian, was before the court-martial only 
in thc attitude of a witness. That court had no final jurisdiction over 
Praeger; it was witb,out power to punish him for contempt for re- 
fusing to tcstify (18 Op. Atty. Gen. 278; Rev. St. § l:îl2, Eighty- 
Sixth Article of War jU. S. Comp. St. 1901, p. 96!]), its authority 
over him in that regard being limitcd to a certification of the facts 
to the United States district attornev. See act of Congress, approved 
Mardi 2, J901. c. 809, 31 Stat. 95(), 951 [U. S. Comp. St. 1901, p. 
965]. Under the act of Congress the facts only may be certified, and 
v/hen that bas been donc it becomes the duty of the district attorney 
to file an information against and prosecute the offending party. The 
proceeding then assumes the form of a criminal prosecution, a direct 
proceeding, against the offender, wdio, upon conviction, may be fined 
not more than $500 or imprisoned not cxcceding six raonths, or, at 
the discrétion of .tlie court, the punishment may include both fine and 
imprisonment. In this prosecution, as in ail other criminal trials, the 
burden of proof is on the prosecution from the beginning to the end 
of the trial and applics to everv élément necessarv to constitute the 
crime. Davis v. United States, 'l60 U. S. 487, 16 Sup. Ct. 353, 40 L. 
Ed. 499. In the lattcr proviso of section onc of the act of Congress it 
is expressly provided, "that no witness," before a court-martial, "shall 
be compelled to incriminate himself or to answer any questions which 
may tend to incriminate or dégrade him." Whether the information 
in the présent case should négative this proviso (United States v. 
Cook, 17 Wall. 168, 21 U. Ed. 538 : Ledbctter v. United States, 170 
U. S. 609, 610, 18 Sup. Ct. 774, 42 L. Ed. 1162), or whether the pro- 
viso contains purely défensive matter for tlie défendant to prove, it 
is not necessary to décide, since, however the fact be made to appear. 
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évidence showing an incriminating tendency of answers to questions 
before the court-martial would operate as a complète défense and 
therefore as an acquittai of the défendant. This is so because the law 
is thus written ; and certainly there is nothing in the act which, either 
expressly or impliedly, tends to impart the attribute of conclusiveness 
to the ruling of a court-martial that an answer to a question would 
not incriminate the witness. Were the contention admissible there 
would remain for the court, in the trial of a criminal cause of this 
nature, to do little except to enter a judgment of conviction, a judg- 
ment based not upon facts before the court but upon the légal opinion 
rendered by a court-martial. Such a proceeding, it is thought, would 
contravene not only the words of the statute and the plainest principles 
of right and justice, but would set at naught the safeguards of the 
constitution which guarantee to a défendant, charged with crime, the 
right to a fair and impartial trial and to be confronted with the wit- 
nesses against him. 

The court is therefore of the opinion, upon this branch of the case, 
that the principle announced by the Suprême Court in Johnson v. 
Sayre, supra, and other cases of thg,t class, is inapplicable in prosecu- 
tions, like the présent, arising under the act of 1901. 

For the reasons above given, judgment will be rendered in favor of 
the défendant. 



UNITED STATES v. CHICAGO, M. & ST. P. UY. 00. 
(District Court, S. D. lowa, O. D. November 27, 1906.) 

1. Commerce— Intebstate Commerce. 

Ail commerce ia tlie United States is under control of either a state 
or of the nation, and it cannot be justly elaUned that any of such com- 
merce fallB within the i)0\ver of neither ; and when merchandise is 
carried from one state Into another, no System or scheme can be devised 
to make it intrastate trafBc. 

2. Railroads— Statutort Régulation— Eqtjipment of Trains— Safety Ap- 

plianoes. 

The midoubted purpose of Con^ress in enacting the safety appl lance laws 
was humanitarlan, and such statute should not be frlttered away by ju- 
dicial construction. 

3. Same. 

Two of the purposes for which the safety appliance act of 1893 (Act 
March 2, 1893, c. 190, § 1, 27 Stat. 5,31 [U. S. Comp. St. 1901, p. 3174] i 
was amended by the act of 1903 (Act March 2, 1903, c. 976, § 1, 32 Stat. 
943 [U. S. Comp. St. Supp. 1905, p. 603]) were: (1) To include certain 
vehicles omitted by the former statute ; and (2) to include cars "used" 
by an Interstate carrier on any part of its line. The original statute 
was broadened, and not restricted, by substitution of the word "use" 
for the words "haul and use." 

4. Same. 

Where an Interstate carrier hauls cars considerably damaged by de- 
railment, so that the coupllng devices are gone, .379 miles past three or 
more places where repairing is donc, in order to make the repairs at 
larger and better equipped shops, it violâtes the safety appliance law. 

5. Same — Defective Coupling. 

Where a coupler coujiles by impact, but cannot be uncoupled, uuloss 
the brakemau or switcluuau goes between, or over, or under the cars, 
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or around tlie end of tbe train, in order to reauh tlie appliance on tbe 
Connecting car, sucli a coupling is defective, and prohibited by law. 

G. Commerce— IxTEBSTATE Commeece. 

A carrier operating its own construction train, wbich hauls its own rails 
and products frojn a iwint in one stute to a point in anotber state, is 
engaged in interstate commerce. 

7. Railroaus— SïATUTOKY Kegulatiox— Equipmeint of Traiks— Safety Ap- 

PLIAKCES. 

lï an interstate carrier receives and liaiils a defectively equipped 
foreign car, whicb it cannot be required to do, it violâtes tiie l'edei-al 
safety appliance acts. 
(Syllabus by the Court.) 

Lewis Miles, U. S. Atty., and Luther M. Walter, spécial counsel, for 
the United States. 

J. C. Cook and. George H. Carr, for défendant. 

SMITH McPHERSON, District Judge (charging jury): This 
case lias been fully heard by the court and jury on oral testimony, at 
the close of vvhich each party moved for a peremptory direction for 
a verdict under every one of the four counts of the pétition. It is 
my custom, and, as I think, my duty, when taking a case from the jury, 
to explain why that body can hâve nothing further to do in the case, 
I assuming ail responsibility. This is an action by pétition, under 
direction of the Attorney General, on information of the interstate 
commerce commission, against the défendant company for four al- 
leged violations of the acts of Congress of 1893 (Act March 2, 1893, 
c. 196, § 1, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), amended 
in 1896, and act of 1903 (Act March 2, 1903, c. 976, § 1, 32 Stat. 943 
[U. S. Comp. St. Supp. 1905, p. 603]), relating to coupling and un- 
coupling devices. 

The act of 1893 makes it unlawftil for a company to do certain 
things: First. To haul a car. Second. To permit the car to be 
hauled. Third. To use or permit a car to be used. Ail three of thèse 
prohibitions are with référence to cars on the lines of the company 
within this judicial district. And the prohibitions are with référence 
to cars used only in interstate traffic, and which cars are not equipped 
with couplers coupling automatically by impact, and which cars can 
be uncoupled without the necessity of men going between the ends of 
the cars. It is contended with much earnestness that as this is a pénal 
statute the statute mtist be strictly construed. This point need be 
elaborated but little. It is an elementary rule of construction, that the 
statute cannot be broadened by construction, so as to cover acts or 
omissions not clearly within the spirit and language of the statute. 
But while this is conceded, another rule equally important and as clear- 
ly established is that statutes are not to be frittered away by courts by 
construction. A statute, like a contract, must be held up by the four 
corners and examined, and when remédiai in its nature, it must be 
examined in the light of its history and its purposes, and the then 
existing evils, which were to be corrected, remedied, and prevented. 
The statutes, and particularly that of 1903, are assailed as being be- 
yond the power of Congress. 
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I shall dévote but little time to argument as to this. I shall state 
my views, and then leave that phase of the case. As every one knows, 
it at times is diflkult to state whether certain traffic is within the powcr 
of a state or that of Congress. But we ail agrée that, generally speak- 
ing, when the traffic starts from, is carried, and ends within the one 
state, Congress cannot regulate it, and that the state only can do so. 
And, generally speaking, we ail agrée that when the traffic starts from 
within one state and is carried to a point within another state, tlie 
state cannot regulate it, and Congress alone can do so; and particular- 
ly is this so when Congress has legislated with référence thereto. The 
only dissent that can be urged against the foregoing is one phase of 
the question not covered by the facts of this case, and not necessary 
to now state. In so far as commerce can be regulated or controlled, 
it falls within the power of a state, or of Congress. To say that it 
falls within the power of neither is to argue an absurdity, and to say 
that up in the air somewhere is a subject-matter not grappled with by 
either the state or nation. I do not for one moment believe in that 
kind of talk. It is due to counsel to say that no such argument was 
made in this case, but it is often made. It is enough to know and 
state that, in the case now for décision, questions of Interstate trafic 
alone are presented, which will be noticcd later on, connected with 
which were the evils to be remedied, corrected, or prevented. It is 
within the knowledge of niost men that back of a few years ago, when 
the pin and liiik couplers were in use, it v.'as of almost daily occurrence 
for a heavy freight train to break into two parts. This was unavoid- 
able bccause of the weakness of the couplers and the great amount 
of slack. The results were injuries to and deaths of employés and 
passengers in the way car or caboose, as well as the damage to prop- 
erty, and particularly live stock. But the greater evil to be corrected 
was the injuries to and deaths of those required to couple and uncouple 
cars. Ten and more years ago every day we read of men killed in 
making and unmaking couplings. Scldom did we then meet a brake- 
man or switchman but wlio had becn injured while at work. The coml 
dockets, state and fédéral, were in part made up of such personal in- 
jury cases. The plaintiff charged négligence, generally, against the 
engineer, and the company denied that, and plcaded contributory nég- 
ligence on the jiart of the injured man, and that he assumed ail such 
risks. Some of them recovered large judgments, and others were de- 
feated. I do not know whether statistics are obtainable as to whether 
the judgments obtained against and expense incurred by the com- 
panies were greater than those incurred in putting on the automatic 
coupler. But aside from ail that, an undonbted purpose of Congress 
was humanitarian. The purpose was to end the maiming and killing 
of the vast army of men engaged in railroad work. And that the 
results hâve been good one now needs but look at the court dockets 
and the men newer in the railroad service and read the statistics of 
the past few years. 

But it is contended that one or more of the cars in question was 
not in use in Interstate traffic, nd therefore not covered by the 
act of 1893, and that such car or cars were not in "use," and there- 
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fore not covered by the act of 1903. And this argument was madc 
before me, because, under the act of 1893, the car must hâve been 
"hauled or used" in interstatc traffic. Why was the statute of 1903 
passed as an amendment to the prior act? Was thcre an evil stil! 
existing- under the former statute? If so, what was it? Was there 
a difficulty in enforcing the older statute? If so, what? The older 
statute was with référence only to cars used in moving interstate traf- 
fic, regardless of whether it was a local road or one extending into sev- 
eral states. The reported cases, and the reports of the Interstate 
Commerce Commission, show that it was often difficult to prove for 
what traffic, local or interstate, the car was being used, and without such 
évidence neithcr state nor national prosecution could be carried on. 
And therein the older statute was thought to be defective. And to 
cure that defect, the later statute covers ail cars used on any rail- 
road engaged in interstate traffic, regardless of whether the particular 
car was for local or interstate use. 

The Circuit Court of Appeals for this circi^t had held August 28, 
1903, in the case of Railway v. Johnson (117 Fed. 4(i2, 54 C. C. A. 
508), affirming the Circuit Court for the District of Utah, that the older 
statute did not cover a locomotive under the term "car." Knowing 
that other courts might adopt that construction, and knowing that ail 
judges on the circuit within this circuit must follow stich construction, 
Congress in the later statute required locomotives to be equipped the 
same as cars. And as to couplers, no other changes wcrc made. And 
as to locomotives, the change was not necessary, because of the re- 
versai of the Circuit Court of Appeals by the Suprême Court, Decem- 
bcr 19, 1904, as will be seen by the report of the same case. Johnson 
V. Railway, 19(S IL S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. But such re- 
versai was not obtained until after the enactment of the later statute. 
And yet, in the face of this undisputed history, and thèse undisputed 
facts, counsel for défendant coiUend the later statute curtailed the pro- 
visions of the oïder statute. Such an argument only bas force by 
adopting, and alone following the strict construction theory pertain- 
ing to pénal statutcs, vidiich as to this statute was brushcd away by the 
Suprême Court in the Johnson Case, because while it is pénal, yet 
it also is remédiai. And because the older statute recited the words 
"haul and use," and the later statute the word "use," only, thereforc, 
the word "use," only must be referred to with référence to cars en- 
gaged in local traffic on an interstate road. I hâve found no word 
in the history of thèse statutes to warrant such as being the purpose 
of Congress. If Congress could regulate the use it could regulate 
the hauling. The maiming and killing of men was what Congress 
was striking at. And I can conceive of no reason, and none was of- 
fered in argument, why Congress intcndcd to abridge the older stat- 
ute, while it was apparent that it was enlarged for the two purposes 
stated. As to one count, the car was used or hauled but a short dis- 
tance. But the car was employed both in interstate traffic and on an 
interstate road. And the distance cannot be chopped up so as to make 
it partly state and partly interstate. Xone of the cases cited otherwise 
holding are of binding authority on this court, and the reasoning in 
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the opinions are net at ail persuasive to me. The merchandise was to 
be and was carried from one state into another, and when siich is the 
case no sj'stem nor scheme of bilis of lading, waybills, transfers, or 
other schémas, necessary or devised, can make it state or local traf- 
fic. No single step in the entire distance can be taken and thereby 
g-et ont from under the national statute, if there is one. Such are my 
views of the powers of Congress, the purposes thereof, and the con- 
struction to be given the two statutes. 

It remains to présent my views as to the several counts of the péti- 
tion. 

Count 1. That is with référence to a refrigerator car of another 
Company, with the coupling devices gone and chained to a car of de- 
fendant. It was hauled from Elmira, Mo., to Dubuque, lowa, thus 
chained, a distance of 379 miles. Near Elmira it, with several other 
cars, was derailed, thrown down an embankment, left on its side, and 
off its trucks. A wrecking crew, with two locomotives, in pulling it 
up to the track still further injured it, but placed the trucks under it, 
chained it to another car, and placed them in a train for Dubuque. 
Thèse two cars, so far as made to appear, were not uncoupled in 
transit; and how many cars were taken out and put into the train 
within the 379 miles is not made known, nor how many brakemen or 
switchmen went between them to vmcouple and gave up the effort, 
can only be surmised. The excuse for taking it 379 miles thus chain- 
ed is, that at Dubuque the company has extensive shops for making 
permanent repairs, while at Kansas City, a short distance west of 
Elmira, and at three or more places between Elmira and Dubuque, the 
company was only equipped for making light repairs. A great part 
of the time of this trial was taken up with évidence as to whether the 
damage to the cars was of a light nature, or such as required repairs 
of an extensive kind. If slight, they could bave been made at nearby 
points. If extensive, and which could be made only at Dubuque, then 
the évidence without conflict shows that this empty box car, with the 
trucks detached as they were, could easily bave been placed on a flat 
car properly equipped. And ail the witnesses who testified on the sub- 
ject, défendants included, say that such is easily and often donc. 
And, in my opinion, défendant did not bave the choice of methods, 
by abandoning the one quite or nearly as cheap, entirely safe, and adopt 
the other, which was a menace to life at every stopping place for near- 
ly 400 miles, and, in my judgment, unlawful. 

Second Count. This covers a car loaded with old steel rails taken 
from the tracks in lowa and being hauled to a point in Illinois, to 
there be placed in side tracks or put to some other use by the company. 
The coupler would couple by impact, but could not be uncoupled 
without going between the cars, except as the attached car might bave 
the appliance on that side of the car, where the brakeman or switch- 
man might be, or by going over or under the cars or around the end 
of the train. The statute will admit of no such construction. An- 
other défense pleaded is that, as the company was hauling its own 
rails, and would receive no compensation, it was not engaged in com- 
merce or traffic. That is to say, that construction trains with cars 
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both hauled and used, both locally and across state Unes, and cars 
hauled and used, as just stated, for hauling its own products, can still 
be eqiiipped with links and pins and fastened with chains, and can be 
carried back and forth over thousands of miles of roads. Counsel will 
not expect me to discviss that. 

Third Count. The facts under this count for ail practical purposes 
are the same as those under the second count. It was being taken 
from a point in Missouri across lowa, to a point in Illinois. 

Fourth Count. The facts under this count hâve caused more dis- 
cussion by counsel, and me more thought, than ail other phases of this 
case. It was an Illinois Central Railroad car loaded with lumber, 
brought from a point in Arkansas to Ottumwa, lowa, consigned to a 
manufacturing or industrial plant at the latter place. What Com- 
pany brought the car out of Arkansas is not made to appear. The 
Rock Island Company brought the car to Ottumwa, and that com- 
pany placed it with a string of cars on the tracks of défendant, which 
in turn was to take it a few blocks to the house or plant of the con- 
signée. By doing this with that car, défendant is not only an Inter- 
state road, but was engaged in an interstate traffic. Soon after the 
car was placed on defendant's sidetrack, two différent efforts were 
made to uncouple it, when in motion, and which uncoupling was made 
as it only could be done by a man going between the ends of the cars. 
One of ,the appliances was broken, but when or where is not made 
known, and the defect codld not be detected by the eye. While thèse 
efforts to uncouple were being made, inspectors of the government 
witnessed the same, and made report thereof, this case, as to this 
count, being the resuit. The defendant's inspectors when the car was 
received, and at no other time until after it was known that the gov- 
ernment inspectors had witnessed the foregoing, made no effort to in- 
spect this and the other cars. Thereafter, it was placed on other side 
tracks until repaired, which was easily done by substituting for the 
defective appliance one kept in stock, and at a trifîing and nominal 
expense. On this state of facts, in my opinion, the company is liable 
for the penalty of $100. Defendant's counsel hâve said much as to 
acts of necessity being a défense, and hâve cited many cases. The 
complète answer thereto is that this was not a necessity. The com- 
pany is not under a necessity to rcceive defective foreign cars. True 
it is that this car was placed on its track by another company, but no 
doubt with and under an implied if not an express contract for so 
doing. And if a defective foreign car is received, and no inspection 
is made, the receiving company is liable for injuries and damages that 
follow. The rule generally is, as contended "by defendant's counsel, 
that guilty knowledge is necessary to constitute an offense. But thé 
statutes in question make no such requirements. When passing on 
the demurrer to this count I referred to the numerous cases, without 
citing them, where one who allows a minor in a billiard room or saloon 
is liable, even though he believes the party is an adult. And to many 
like cases I alluded. But it is now contended that such cases are not 
in point, because there is no gênerai right to hâve a billiard hall or 
saloon, a license therefor being necessary. Such an attempt to dis- 
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tin}.xuish those cases from the one at bar is not an answer. Take the 
cases for violations of the pure food lavvs. It is no défense for the 
seller that he believed the food was pure. Statutory ofifenses general- 
ly are complète when the language of the statute is violated. 

Mr. Merritt of the jury wiU act as foreman, and, as such will sîgn 
the four verdicts which I now hand him, which are for the govern- 
ment under ail the counts, and on which judgments will be entered. 
AU of which is now clone. 



PERI<: :\IAKQUETTE R. CO. V. BRADFOUD et al. 

(Circ-uit Court, W. D. Miohigan. Api'il 4, 1906.) 

No. ].jS9. 

1. Cancéllation of Instruments — Adéquate Remkdy at I,aw— Défense to 

Action on Instbumekt — Xeciotiabue Bonds. 

Where negotinble bonds of a ('oi-])oration were pvocured to be issued by 
fraiid, the corporation niay mnintiuii a suit iu equity agaiust liolders wlio 
are eiiargeable willi notice ot tlie fraud loi- tlicir cancéllation ;nid to en- 
.1oin tlieir transfer, notwitlistandiiig tlie fact tbat as agaiust the deCeudants 
tlie fraud migiit be jileaded as a défense at law. 

[Kd. Note. — For cases la point, seo Cent. IJig. vol. 8, Cancéllation of In- 
struments, § 13.] 

2. In.tunction — Grounds foe Dissolution of riiELniiNAitY In.junction— New 

Maïteb in Answee. 

A preliininary injunction will not be dissolvort apon an answer ad- 
mittin.? the material equities of the blll and settiiig up new luatter In 
avoidance. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Injunction, § 381.] 

3. Sajie. 

The rule that a prellmlnary injunction. granted ex parte, will be dis- 
solved on the coming in of an answer denying the equities of the bill, is 
not of universal application ; but the niatter rcsts lurgely in the discrétion 
of the court. 

[Ed. Note. — For cases in point, see Cent. Tng. vol. 27, Injunction, § 381.] 

4. Pâme— Preliminaky Injunction — Prévention of lEiiEPAiiAiïUE Injury. 

Complninant railroad conipauy filed its bill for the rescissiou of a contract 
for the purehase of the stock of another coniunny and the cancéllation of 
its negotiable bonds, to the aniount of ^^..^^«.(XIO, issucd in luiynicat for 
sucli stock and held by defend.-nns. fhe bill alU,; od that the contract was 
niade wlth, and tbe bonds iss-aed to, one of the défendants, through 
fraudulent collusion botween him and a grou]) of oiiieers and diroctors of 
coniplainant who tlien controlled its action, and who aeted iu the trans- 
action in their own private interest and contrary to the interests of 
coniplainant, and farts were allcred whi-h. if rrov<"l, f^T-^-rv-i pu'-h 
allégations. It was also alleged that the other défendants had knowledge 
of tbo fraud. The answer. to which oatb was wai-s-ed Isy the bill, denied 
the fraud and set up other matters in avoidance. A temporarj' restraining 
order was issucd ex parte, and on a motion for preliminary injunction 
to restrain défendants from transferring the bonds and from further 
prosecnting actions at law on coupons therefroin the proofs were conflict- 
Ing. TTcld, that such injunction sliou'd be grantod. in view of the ir- 
réparable loss which coniplainant would sustain by a transfer of the 
bonds to Innocent bolders, should It sustain the allégations of its bill on 
final, hearing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, S§ 
305, 30G, 95.] 



PERE MARQUETTE E. CO. V. BRADFORD. 403 

In Equity. On motion for preliminary injunction. 

Otto Kirchner (Lawrence Maxwell, Jr., and Francis Lynde Stetson, 
of counsel), for complainant. 

Taggart, Denison & Wilson (Lawrence Godkin, H. D. Peck, and 
John F. Dillon, of counsel), for défendants Ikadford and Kleybolte. 

Harmon, Colston, Goldsmith & Hoadly, for receiver. 

LURTON, Circuit Judge. The complainant, a railroad corporation 
of the State of Michigan, filed this bill lo obtain the rescission of a 
contract under which the corporation purchased the entire capital stock 
of the Chicago, Cincinnati & Louisville Railroad Company, a railroad 
corporation of the states of Ohio and Indiana, from the défendant 
\Vm. A. Bradford, Jr., and to cancel an issue of collatéral trust bonds, 
aggregating $3,500,000, issued to said Bradford in payment for said 
stock. It is averred that 1,11S of thèse bonds are now held by the 
défendants Kleybolte and the remainder by the défendant Bradford. 
/Vnother object of the bill is to enjoin the trial of two suits on the law 
side of this court, upon maturcd coupons from bonds held by the de- 
fendants Kleybolte, wherein said défendants are plaintiffs and this 
complainant a défendant. 

Two grounds of relief are relied upon : First, that the contract 
under which the purchase of said shares was made and the bonds of 
the corporation were issued was procured by fraudulent collusion 
between the défendant Bradford and a group of the officers and 
directors of the railroad company then dominating its corporate action ; 
second, that the Père Marquette Railroad Company, as a corporation 
of the State of Michigan, neither owning nor operating any railroad 
in the state of Indiana or Ohio, had no power, under either its charter 
or the law of Michigan or any other state, to acquire the capital stock 
of the Chicago, Cincinnati & Louisville Railroad Company, and that 
the contract under which its said bonds were issued was, therefore, 
ultra vires. 

Upon a former clay a restraining order was issued upon an ex parte 
application, to stand until notice could be given of an application for a 
temporary injunction. In pursuance of this order an application for 
such iniunction bas now been made upon the bill, answer, and ex 
parte affidavits filed by each side. That the bill upon its face makes 
a prima facie case for an injunction is plain. Indeed, one cannot read 
its averments without concluding, if the facts charged are true, that 
the case furnishes an example of the most pernicious methods of what 
bas come popularly to be known as modem "high finance." In sub- 
stance the bill charges that the action of the corporation in bu)'ing 
the capital stock of the Chicago, Cincinnati & Louisville Riilroad 
Company and issuing its bonds in payment for same was dictated by a 
dominating group of the company's officers and directors, styled in 
the bill "pi"omoters," in their own selnsh and personal intercst, and as 
a means of carrying out a scheme for their own benefit. 

If the averments of the bill be true, that group of directors ovvned 
110,000 of the shares of the Père Marquette Conipan}-, a block suf- 
ficient to control for ail practical purposes the action of the corporation. 
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Thèse "promoters" conceived a schéma for selling this controlling- 
block of Père Marquette stock to the Cincinnati, Hamilton & Dayton 
Railroad Company, a corporation of the state of Ohio, at a larg-e 
profit to themselves. But, according to the charges of the bill, this 
resuit was not to be effected by an open negotiation with a board of 
directors free to act for the bes't interest of the C, H. & D. Ce, as an 
entity, but by obtaining a controUing interest in the stock of the C, 
H. & D. and thereby reorganizing its board of directors in the interest 
of this deal. Now the charge of the bill is that thèse "promoters" 
undertook to organize a "syndicate," who should subscribe a fund 
great enough to obtain the necessary amount of Cincinnati, Hamilton 
& Dayton stock to carry ont their plan, and that to obtain the neces- 
sary assistance varions inducements were offered to secure the co- 
opération of others. The défendant Bradford was induced to join the 
svndicate and to subscribe thereto the sum of $685,000. It is in sub- 
stance averred that thèse directors of the complainant corporation, for 
the purpose of securing the co-operation of said Bradford in their 
plan of selling their stock to the Cincinnati, Hamilton & Dayton 
Company igreed that his subscription to the syndicate pool, organized 
to obtain control of the directory of the Cincinnati, Hamilton & 
Dayton Company, should be conditioned upon a sale by him of his 
stock in the Cincinnati, Chicago & Louisville Company to the Père 
Marquette Company on or before the falling due of any payment by 
him of the first installment of his subscription at a price satisfactory 
to him. In support of this averment an agreement in writing between 
F. H. Prince & Co. and Newman Erb, alleged to hâve been acting 
for the said directors composing the "promoters," and George Fer- 
nauld & Co., representing said Bradford, is filed as an exhibit. That 
agreement is in thèse words: 

"In considération of George A. Fernauld & Company subscribing for 5,000 
shares of common stock of the C, H. & D. Railroad Company under the sub- 
scribers' agreement of May 19, 1904, with George W. Young and others as 
syndicale managers, and for other valuabie considérations, moving from said 
(Jeorge A. Fernauld & Company to us, the receipt of which is hereby acknowl- 
edged by us, we hereby agrée that in case the negotiations now pending for 
the Père Marquette Railroad Company acquiring the capital stock of the 
Chicago, Cincinnati & Ijouisville Railroad Company, and issuing temporary 
bonds in payment therefor, not being consunimated and carried out on terms 
satisfactory to William A. Bradford, Jr., on or before the tirae when the flrst 
installment upon said subscriptions shall become due and payable (not later 
than. June 30th, 1904), we, the undersigned, Newman Erb and F. H. Prince & 
Co., jointly and severally, agrée to and will assume and talce off the hands 
of said George A. Fernauld & Co. said subscriptions for 5,000 shares of common 
stock, and pay ail liabilities connected therewith, including the installments 
called, or to be ealled, and to protect said Fernald & Co. against ail liability 
connected tlierewlth ; said subscription to be thereupon assigned by said George 
A. Fernald & Company to us. 

"[Signed] F. H. Prince & Co. 

"Newman Erb." 

That this arrangement gave thèse directors of the Père Marquette 
Company a personal interest in carrying out this plan of causing a sale 
of Bradford's stock to their corporation, which was antagonistic to 
their relation as trustées of that corporation, is clear. Another part of 
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the proposed deal with Bradford was that when the object of the 
syndicale should be accomplished the bonds of the Père Marquette 
Company, issued to him for his stock, should be indorsed by the 
Cincinnati, Hamilton & Dayton Company. It is then averred that the 
plans of the "promoters" went through. The syndicate succeeded 
in obtaining enough shares to secure control of the Cincinnati, Hamil- 
ton & Dayton Company. The directors of that company, or nearly 
ail of them, were induced to resign. The nominees of the syndicate 
succeeded them, and this reorganized board carried out the pur- 
pose for which they had come into being by putting through the 
various deals prepared beforehand, including the purchase of the Père 
Marquette shares owned by the "promoters" vvho had obtained Brad- 
ford's co-operation. The averment of the bill is that the Kleyboltes 
were partners, and as such members of this Cincinnati, Hamilton & 
Dayton syndicate; that one of them, Rudolph Kleybolte, was put into 
the Cincinnati, Hamilton & Dayton board, and as director voted to 
confirm and carry out ail of the prearranged plans, including the pur- 
chase of the Père Marquette stock owned by the "promoters" and the 
guaranty of the Père Marquette bonds issued to Bradford for his 
stock; and that in fact he was in complicity with the plans of the 
syndicate and aware of the character of the deal made with Brad- 
ford when he obtained the Père Marquette bonds now held by his 
firm. It is averred that the railroad controlled by the stock so pur- 
chased from Bradford is of no value to the Père Marquette System ; 
that it will require a vast sum of money to complète it at the two 
unfinished ends. It is bonded to the amount of $6,000,000, and it is 
averred that it has never been able to earn its operating expenses, 
and that the stock imposed upon the Père Marquette Company at a 
cost of $3,500,000 has no value, except such as is purely spéculative. 
It is charged that the "promoters" in the board of the complainant 
knew, or would hâve known if they had exercised their faculties, that 
this was not a purchase which was to the advantage of their company. 
It is also averred that by the sale of their stock the promoters lost 
their control of the complainant corporation, and that it has been 
lately set free by the élection of a new board of directors, which 
represents the corporation itself and stands for ail of its stockholders 
and creditors, and that the new board, upon becoming aware of the 
fraudulent imposition of said contract upon their corporation, re- 
pudiated the agreement and directed a return of said stock and the 
institution of this suit to rescind the agreement and obtain the can- 
cellation of the bonds issued under its provisions. 

If the averments of the bill shall be established, no other conclusion 
can be drawn than that the purchase of the Chicago, Cincinnati & 
Louisville stock was the resuit of a fraudulent plot carried through 
by the dominating influence of directors of that company, acting for 
themselves and not for the corporation, whose représentatives they 
nominally were. Waiving for the purposes of the présent motion 
the question of ultra vires in the acquisition of stock in a railroad 
wholly outside of the state of Michigan by a Michigan railroad 
■corporation, there can be no doubt that, if the complainant shall 
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ultimately make out the truth of tlie facts charged, the cancellation 
of the bonds issued in pursuancç, of the deal must foUow. 

Aside from the défense of ultra vires, which I do not now consider, 
the bonds in question are negotiable securities, against which the 
défense of fraud in thcir inception would be unavailin^^ if they shall 
come to the hands of an innocent holder for value. The mère fact that 
the défense of fraud can be niade at law is no answer when a com- 
plainant is so circumstanced as that his défenses will be eut off if the 
bonds shall come to the hands of an innocent purchaser. If they are 
now, as is charged, in the hands of holders who are not entitled to 
enforce payment if the facts charged in the bill are true, equity \\i\\ 
interpose and enjoin their assignment until the question can be tried 
out, and then compel their cancellation, and thus avoid the danger 
of their being put to some vexations or injurions use if sufïered to 
remain outstanding. In the case of Louisville, etc., Ry. Co. v. Ohio 
Valley Improvement Co. (C. C.) 57 Fed. 42, I had occasion on circuit 
to pass upon the question of équitable relief against negotiable bonds 
l'n the hands of persons affected with notice of défense, and that case 
upon that question was subsequently approved bv the Suprême Court 
in Louisville, N. A. & C. R. Co. v. Louisville Banking Ce, 174 U. S. 
;k12, 5G7, 19 Sup. Ct. 817, 43 L. Ed. 1081. It follows that upon the 
face of the bill the compîainant bas made a case upon the fraudulent 
character of the bonds sought to be canceled wdiich entitles tliem to a 
temporary injunction, and it was upon the showing so made, and upon 
the considération stated, that I made an ex parte restraining order, 
to hold until notice could be given and formai application made for 
an injunction pendente lite. 

The défendants bave answered, and bave denied any knowledge of 
any bad faith in their issuance or connivance in the breach of any 
duty by complainant's directors. The oath to the ansvvers was waived. 
and their answers, though sworn to, are entitled only to the evidential 
weight of an ex parte affidavit upon this motion. Affidavits and 
counter affidavits bave also been filed, tending to support or controvert 
the averments of the bill. Certain so-called "spécial défenses" are pre- 
sented by the answers of Bradford, involving the question of whether 
the compîainant is entitled to rescission by reason of alleged changes 
in the condition of the property of the Chicago, Cincinnati & Louis- 
ville Company since it passed under complainant's control as sole 
stockholder, and a question of alleged subséquent ratification by the 
stockholders of the compîainant company. 

The question as to whether, under ail the circnmstances of the case, 
the compîainant company is in a situation to demand the equity of 
rescission by reason of an alleged inability to restore the Chicago, 
Cincinnati & Louisville Railroad to Mr. Ijradt'ord as sole stockholder, 
or by reason of estoppel by reason of the effective subséquent ratifica- 
tion of the contract with Bradford by its stockholders, are manifestly 
défenses in avoidance of the case made by the bill. I am not sure that 
new issues thus presented should be of controlling influence, if the 
court is othervvise persuaded that upon the equities of the bill the 
injunction should stand. That an injunction will not be dissolved 
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upon an answer admitting the material equities of the bill and setting 
up new matter in avoidance is well settled. Beach, Modem Eq. § 
'?82 ; Speak v. Ransom, 3 Tenn. Ch. 210; Iloffman v. Hummer, 17 
N. J. Eq. 203, 2(u. This practice is peculiarly applicable hère, in view 
of the character of the new matter set up by th.e answers. Both in- 
volve questions rcquiring a wide range of évidence, as well as com- 
plicated cjuestions of law, and are manifestly questions which sbonld be 
postponed to a final hearing, when the évidence shall be fuUy before 
the court. This is also true of the défense made by the Klcyboltes 
of innocent purchasers, That is a défense in avoidance, and, if the 
plaintiffs show that the bonds were issued in fraud of the corpora- 
tion, it will dcvolve upon them to make out this défense. Louisville, 
etc., Rv. Co. V. Ohio Valley Co. (C. C.) 57 Fed. 42; Stewart v. 
Lansing, 104 U. S. oOo, 2() L. Ed. 800. 

Aside from the question of ultra vires arising out of the Michigan 
actof February 27, 1889 (section llfO-la, How. Ann. St. Supp.), 
the resuit in this suit must ultimately turn upon the question as to 
wdiether complainant's board of directors acted in good faith when 
they contracted to buy Bradford's stock in the Chicago, Cincinnati & 
Louisville Railroad Company and when they issued the company's 
collatéral trust bonds in payment for same. A mère mistake of judg- 
ment will not suftice to convict them of bad faith. The question will 
be whether, in dealing with him, they were honestlv actinc foi- the 
corporation, or agreed to buy his stock as a means of benefi'ing them- 
seîves at the expense of their coqxjration. Of course, if it shall ap- 
pear that' the bargain they madc was palpably detrimental to the 
corporation they represented, then action so o]3posed to the true in- 
terests of the corporation itself would Icad to an inference that thev 
were not actiiated by an honest désire to su')serve such interest. If, in 
addition, it appear that they had a private end to suliserve, the infer- 
ence that they acted in their own interest and for their o\vn ends will 
be much supported. T ?,m not sure that the showiiig made bv t^'e cx- 
hibits and ex parte afiidavits make it clear that the complainant will suc- 
ceed vipon a final hearing. But upon a question of the allowance or dis- 
allowance of an injunetion pendente lite it is not essential that there 
shall appear anvthing more than tliat there is ground for sup]iosinfT that 
relief may be givcn. Beach, Modem Equity, § 700 ; Huffman v. Hum- 
mer, 17 N. J. Eq. 2G3 ; Hudson v. Butrom, 3 Madd. 4i<S; Atwood v. 
Barham, 2 Russ. 18'j. The case as prescnted hère is more analogous to 
a motion for the dissolution of an injunetion upon the coming in of an 
answer than it is to an original application for an injunetion, by reason 
of the fact that upon the strcr'^th of tlie averments of the bill a re- 
straining ordcr bas been alreads- allowed. 

The sufhcicncy of the complainant's case, as exhilîited by his bill, to 
justify an injunetion, cannot be denied. The question, then, is whether 
the pending jnjunction, which has préservée! the status quo until to~day, 
shall be discharged because the défendants bave filed an answer deny- 
ing the fraud alleged. The rule that an injunetion granted ex parte 
will be dissoived upon the coming in of an answer denying the equities 
of the bill is not of universal application. The continuance of a re- 
149 F.— 32 
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straining- order or the dissolution of an injunction g^ranted upon notice 
must, in the very nature of tlie matter, rest larçely in the discrétion of 
the court. Blount v. Société, etc., Pasteur, 53 Fed. 98, 3 C. C. A. 
455, 457 ; Duplex Printing Co. v. Campbell Printing Press Co., G9 Fed. 
250, 16 C. C. A. 220. In Blount v. Société, etc.. Pasteur, cited above, 
our own Circuit Court of Appeals approved the rule as stated in Glas- 
cott V. Lang, 3 Mylne & C. 455, where it was said : 

"In looking throuijh the pleadings and évidence for tlio purpose of an in- 
junction, it js not necessiU'y tiiat tlie court should find a case wliich would 
entitle tlie piantiffs to relief at ail events. It is quite suiîicient if tlie court 
finds, upon the pleadings aud upon the évidence, a case whicli makes the trans- 
action a i)roper snbject of investigation in a court of equity." 

In the same case Judge Jackson cited and approved the ruling of 
Lord Cottenham in Shrewsbury v. Railway Co., 1 Sim. (N. S.) 410, 
426, when he said: 

"That there are two points in whieh the court miist satisfy itself: First, 
it must satisfy itself, not that the plaintifC bas certainly a right, but that he 
lias a fair question to raise as to the existence of such a right. The other is 
whether 'intérim' interférence, on a balance of conveuience or inconvenience to 
the one party and to the other, is or is not expédient." 

The fundamental purpose of a spécial injunction restraining the as- 
signment of negotiable instruments, such as the railroad bonds hère in 
question, is to préserve the statu quo until the hearing. The plain and 
undeniable fact is that the défense of fraud in the inception of thèse 
bonds will be eut ofï if they shall pass into the hands of an innocent 
purchaser. To discharge the restraining order, which has operated 
to prevent an assignment until this hearing, upon the déniai of the an- 
swer supported by ex parte affidavits from some of the parties im- 
plicated in the transaction sought to be undone, will be to deny ail re- 
lief against the bonds, if upon a final hearing complainant shall make 
out its case, if the défendants in the meantime shall hâve disposed of 
them to innocent purchasers. Under such circumstances it is the 
plain duty of the court to préserve the situation until the transaction 
depicted by the bill may be thoroughly investigated. High on Injunc- 
tions, § 1512; Beach, Modem Eq. Pr. §§ 785, 786; Poor v. Carleton, 
3 Sumn. 70, Fed. Cas. No. 11,272. The injury to complainant by a 
dissolution, followed by a bona fide sale of the bonds, would be im- 
possible, and a practical déniai now of the relief it is plainly entitled 
to if the facts be as alleged. Hoagland v. Titus, 14 N. J. Eq. 81; City 
of Newton v. Levis, 79 Fed. 715, 718, 25 C. C. A. 161. If the case be 
one which turns upon a question of fraud, put in issue by the answer, 
the chancellor should be slow to dissolve or deny an injunction upon 
the déniais of the answer and ex parte affidavits, especially when the 
fraud alleged largely dépends upon inferences to be drawn from 
either established facts or facts about which there is an apparent con- 
flict in the affidavits. High on Injunctions, §§ 1508, 1509 ; Beach, Eq. 
Pr. §§ 782, 785, 786, 787; Huffman v. Hummer, 17 N. J. Eq. 263. 

I am not insensible of the conséquences to the défendants if an in- 
junction be allowed to stand. They, at most, however, will be re- 
strained from selling and compelled to hold onto their investment, 
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when they might wish, or their circumstances demand, that tHey shall 
be sold. This is, at most, a minor in jury, compared to that which will 
resuit to complainant if défendants are allowed to sell their bonds and 
complainant shall make out its case at a final hearing. This in jury 
may be mitigated by a speedy préparation of the case for trial, and if 
the complainant is to hold onto its injunction it should speed the case. 
I will make ail reasonable orders to this effect upon application and 
notice. 

Neither do I think, under ail the circumstances of this case, that the 
défendants should be suffered to prosecute their suits at law. Those 
suits are upon coupons eut from the bonds in the hands of the défend- 
ants Kleybolte and Bradford. The questions of fact and law in those 
suits are identical with those hère. The détermination of this suit up- 
on its merits will détermine the obligation of the complainant upon the 
coupons there involved. The convenience of ail parties will be sub- 
served, and time and expense saved, by the trial of thèse questions in 
this case. If so advised, the défendants may file cross-bills asking 
decrees upon their interest claims, if it shall turn out that the bonds 
from which their coupons corne are valid obligations of the complain- 
ant. If they do not take this course, there will be no great delay if, 
when this case is decided, the decree is promptly set up in the actions 
at law as a bar to a relitigation of the same défenses. There is no hard 
and fast rule for the détermination of cases coming under the gênerai 
doctrine of avoidance of a multiplicity of lawsuits. Each case must 
in large measure stand upon its facts. Haie v. Allison, 188 U. S. 77, 
23 Sup. Ct. 244, 47 L. Ed. 380; Wyman v. Bowman, 127 Fed. 358, 
263, 62 C. C. A. 189. 

The circumstances of this case are peculiar. To allow thèse suits 
to go on in the same court between the same parties, involving the same 
questions, where the hearing must include a large volume of évidence, 
partly oral and partly documentary, makes a case of great inconven- 
ience and justifies the continuance of the restraining order heretofore 
made; and it is so ordered. 



HOUSTON & T. C. R. CO. et al. v. STOREY et al. 

(Circuit Court, W. D. Texas, Austin Division. Deceniber 3, lOOG.) 

Carriers— Suit to Enjoin Enforcement op Rates — Demureeb. 

A suit to enjoin the enforcement of railroad rates estai)! ished by a state 
commission is of sucli gênerai importance, and so far independent on ttie 
particular facts wlilch may be developed by the proofs, that it will not be 
disposed of on. demurrer, unless tUe bill is clearly InsultJcieut. 

Saiie. 

In a suit by a railroad eompany to enjoin the enforcement of rates 
established by a state commission as unreasonable and unjust, allégations 
In the bill respecting the amount of stock and bonds of complainant out- 
standing are pertinent. 

Same. 

A schedule of railroad rates established by state authorlty Is not un- 
reasonably low as to a particular road because it wUl not enable the 



500 149 FEDERAL REPORTER. 

Company to acpumulaf e from its net earnings a sinking tvmd for tliè pay- 
msnt of its indebtedness. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 9, Carriers, § 19.J 

4. Same— State Kegulation of Rates— Constitutionality. 

Tlie railroad conimissiou of Texas, uiidor autliority froiu ttie Lo.aislature, 
bas power to tix railroad passeiiger rates iiot ext^eding a luaxiiiiiiiu rate 
of ttiree cents per mile, and may flx différent rates for différent car- 
riers, sni)ject to tlie constitutioual restriction tliat it cannot deny to on(> 
carrier tlie equal pi-ot<H-tion of tlie laws li\- i)rescvil)in,i; for it an nnreason- 
ably low and eonliscatory rate, wliile otlicr carriers siniilarly situated are 
I)orniitted to cluirge a higlier rate. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 19.] 

5. SAÎfE. 

A schedule of passenger rates )irescribed for a railroad by a state com- 
mission eaunot bo declared invalid on an allégation that its enforcenient 
will resnlt in a réduction in rates by otbor roads, haviug tlio rigbt to 
charge higlier rates, at coinfiotitive points, wbicl) will work a discrimina- 
tion between différent localities. 

6. CONSTITUTTONAL Law— Oblig.ation of Contkacts— Oontkact witii State— 

Texas Statute. 

The provision of tlie Texas act of 1858 wliieli empowers the Législature 
to prescribe rates to be obarged by railroad companies, subject tO' the 
limitation that no réductions shall be made in the rates of a compauy, 
unless it shall hâve made a net profit of 32 per cent, per annum duriug 
the previous 10 years, does iiot create a coiitract between tho state and 
raiiroad companies subsequently chartered thereby, wliich deprives the 
state of the riglit to change such law Or cxemiits the companies from the 
oiieratioa of future législation respecting rates. 

7. CAHÏilKiiS— Iîeoulatio.n or IJates. 

Various grounds of demurrer considered in suits by railroad companies 
to enjoin the enforcoment of schodules «f rates puescribed by the railroad 
coiiunission of Te.xas. 

In Equity. On demurrer to bills. 

Baker, BottS, Parker & Garwood, for Houston & T. C. R. Co.,- 
Houston, East & W. T. Rv. Co., Galveston, H. & S. A. Rv. Co., and 
Texas & N. O. R. Co. 

Terry, Cavin & Mills, for Gulf, C. & S. F. Ry. Co. 

N. A. Stedman. for International & G. N. R. Co. 

E. B. Perkins, for St. Louis Southwestern Rv. Co. of Texas. 

T.^ S. Miller and Eiset & McClcndon, for Missouri, K. & T. Ry. Co. 
of Tex^s. 

Thomas J. Freeman and W. E. Elall, for Texas & P. Ry. Co. 

Newton N. Lassiter, for Chicago, R. I. 8i G. Ry. Co. 

rpoon'^7, Thompson & Barwise, for Et. Worth & D. C. Ry. Co. 

C. H. Yoikum, for St. Louis, S. F. & T. Ry. Co. and Ft. Worth & 
D. Ry. Co. 

LIouston Bros., for San Antonio & A. P. Rv. Co. 

R. V. Davidson, Atty. Gcn. of Texas, and S. IL Covvan and R. J. 
Channell, for défendants. 

MAXEY, District Judge. Separate bills hâve heen filed by the fol- 
lowing- nanied railroads to enjoin the schedule of rates prescribed bv 
the railroad commission, to wit: Houston & Texas Central Railroad 
Company; Gulf, Colorado & Santa Fé Raihvay Conii^any; Inter- 
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national & Great Northern Railroad Compan}'; St. Louis Southwest- 
crn Railway Company of Texas ; Missouri, Kansas & Texas Railway 
Company of Texas ; Texas & Pacific Railway Company ; Houston, 
East & West Texas Railway Company ; Galveston, Harrisburg & San 
Antonio Railway Company; Texas & New Orléans Railroad Company; 
Chicag-o, Rock Island & Gulf Railway Company ; Ft. Worth & Denver 
City Railway Company; St. Louis, San Francisco & Texas Railway 
Company; Ft. Worth & Rio Grande Railway Company; San Antonio 
& Aransas Pass Railway Company. ]3emurrers are interposed by 
the défendants to ail the bills ; but, without making' spécifie rulings in 
each case, it is thought that the disposition of the demurrers in the suit 
of the Houston & Texas Central Railroad Company and the views of 
the court hereinafter expressed as to spécial matters arising in other 
suits will enable counsel to prépare the proper orders in each case. 

It is an elementary principle of pleading that facts well pleaded in a 
bill of complaint are admitted by demurrer to be true, and the déter- 
mination of the truth or falsity of facts alleged must await the judg- 
ment of the court when the proofs are considered upon the final hear- 
ing of the cause. The bills filcd by the varions companies présent 
questions of great importance to the plaintiffs and to the people, and 
it is conceived to be the duty of the court, in ruling upon demurrers to 
such bills, particularly spécial demurrers, to give to the allégations, a 
libéral construction, to the end that the court may, upon considération 
of ail the proof submitted by the parties to the cause, intelligently dé- 
cide whether the rates prescribed by the railroad commission are rea- 
sonable and just to the carriers and to the public. Along thèse lines 
it was said by the Suprême Court, in Covington, etc., Turnpike Co. v. 
Sandford, 164 U. S. 597, 17 Sup. Ct. 20.5, 41 L. Ed. 5G0 : 

"In short, cuc-h east' luust dépend tipou its speoial tacts; and wlien a court, 
without assumhis itself to prescriho rates, is i-e(inired to détermine whether the 
rates prescribed hy t!ie Législature for a corporation eontrollinc; a public higli- 
way are, as an entirety. so mijust as to dosti'oy the value ot its property for 
ail the purposos for whieh it was acquired, its duty is to talce into considéra- 
tion the interests hoth of the puhlie and of tho ownor of the property, to- 
gether with ail other cireumsfances that sire fairly to be considered ni deter- 
miuins whethei* the Le^jislature has, under the Kuise of regulating rates, ex- 
ceeded irs constitutional authority, and praetically deprived tho owner of 
property without due protess of law. What tliose other eirfumstances may 
he it is not necessary now to décide. That <!an bo best done after the parties 
hâve niaO.e their proofs." 

With thèse gênerai observations the court will procecd to rule upon 
the demurrers in the order as thcy appear. 

General Demurrer. 
The court is of the opinion that, taken as a whole, the bill states a 
cause of action, and the gênerai demurrer is therefore overruled. See 
Reagan v. Farmers' Loan & Trust Company, 154 U. S. 363, 14 Sup 
Ct. 1047, 38 L. Ed. 1014. 

Spécial Demurrers. 
1. The first spécial demurrer goes to paragraph 3 of the bill, which 
allèges that the act of the I^^egislature of Texas creating the railroad 
commission is unconstitutional and void. 
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That the act of the Législature, generally speaking, is a valid exercise 
of législative power, there can be no doubt, since the same has been held 
to be constitutional by the Suprême Court of the United States. The 
demurrer is therefore sustained. Reagan Case, supra. 

2. The second demurrer challenges the allégations of the bill, as 
contained in paragraph 3, that the rates, tariffs, classifications, sched- 
ules, etc., are void. 

The question hère attempted to be raised will be determined upon the 
final hearing. Hence the demurrer will be overruled. 

3. The third demurrer objects to the allégations of paragraph 4 of 
the bill that the plaintifï is a carrier of interstate passengers and freight, 
etc., and that its duty in respect to such interstate traffic is voluntary. 

The allégations of paragraph 4 may become material in determining 
the proper basis for rate prescription. The demurrer is overruled. 

4. The fourth demurrer refers to paragraph 5 of the bill, and objects, 
in effect, that the value of stocks and bonds constitute no sufficient légal 
or authoritative basis or ground f rom which the court can détermine the 
reasonableness or confiscatory character of the rates. 

Every pertinent fact or circumstance which would hâve a tendency 
to enable the court to arrive at the fair value of the plaintiff's property 
should be considered in determining the reasonableness of the rates 
prescribed by the railroad commission. Thus it was said by the Su- 
prême Court, in Smyth v. Ames, 169 U. S. 466, 467, 18 Sup. Ct. 418, 
42 L. Ed. 819 : 

"We hold, however, that the basis of ail caleulations as to the reasonable- 
ness of rates to be eharged by a corporation maintaining a highway under 
législative sanction must be the fair value of the property being used by it 
for the eonvenience of the public. And, In order to ascertain that value, the 
original cost of construction, the amount expended in permanent improve- 
ments, tho amount and. niarket value of Its bonds and stock, the présent as 
compared with the original cost of construction, the probable earning capacity 
of the property under particular rates prescribed by statute, and the sum 
required to meet operating expenses, are ail matters for considération, and are 
to be glven such weight as may be .jtist and right in each case. We do not 
say that there may not be other matters to be regarded in estiniating the val- 
ue of the property. What the company is entitled to ask is a fair return up- 
on the value of that which It employs for the public eonvenience. On the 
other hand, what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered by it are 
reasonably worth." San Diego, etc., Co. v. National City, 174 U. S. 739, 19 
Sup. Ct. 804, 43 L. Ed. 1154. 

In view of the ruling of the Suprême Court, the allégations are perti- 
nent, and proof of the facts would be clearly admissible. The demur- 
rer is overruled. 

5. The fifth demurrer objects to so much of paragraphs 7 and 8 of 
the bill as set forth that certain decrees, alleged to hâve been entered 
by the Suprême Court of the United States, are res adjudicata, etc. 

The contention of the défendants in this respect is correct; and, so 
far as the plaintifï attempts to plead the decrees mentioned as res ad- 
judicata, the demurrer is sustained. 

6. The sixth and seventh demurrers go to so much of paragraphs 
9 and 10 of the bill as allège the compromise of certain suits and the 
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establishment by such compromise of certain rules and régulations con- 
tamed in circular 7G6 of the railroad commission. 

Conceding the truth of the allégations, the railroad commission 
would not be estopped thereby from prescribing future reasonable and 
just rates; nor do the allégations show that the plaintifï acquiesced in 
the rates prescribed by circular 76G. To the extent, therefore, that 
the plaintifï relies upon the allégations as an estoppel, the demurrer will 
be sustained. The allégations, however, may remain as part of the 
bill, as they may become important in considering other questions, par- 
ticularly the suprême issue submitted, to wit, the reasonableness of the 
rates prescribed by the commission. 

7. The eighth demurrer objects to so much of paragraphs 10 and 19 
of the bill as compiain of certain circulars, orders, rates, scliedules, 
and tariffs issued by the railroad commission and described in Ex- 
hibit E. 

The ground of this objection is that the plaintiflf has, by its long- 
continued acquiescence in and observance of the régulations, confirmed 
their reasonableness and agreed to their enforcement. This demurrer 
is overruled, because the allégations of the bill show that the plaintiff 
has persistently and continuously protested against the rates referred 
to. 

8. The ninth demurrer challenges the right of the plaintiff, as claim- 
■ed in paragraph 10 of the bill, to earn an amount sufficient to provide 
a sinking fund for the discharge of its indebtedness, in addition to pay- 
ing the interest thereon. 

This claim of the plaintiff was doubtless based upon the decison of 
the Suprême Court of Pennsvlvania. vSee Brvmer v. Butler Water 
Ce, 179 Pa. 251, 36 Atl. 219, 36 L. R. A. 2C0.' With due respect for 
the opinion of that high tribunal, this court is unable to concur in the 
view expressed by it, and therefore sustains the demurrer. 

9. The tenth, eleventh, twelfth, and fourteenth demurrers go to para- 
graphs 10, 11, and 13 of the bill. Generally speaking, thèse para- 
graphs claim the right, on the part of the plaintiff, to earn a dividend 
of 6 per cent, on its capital stock, and to an allowance out of its earn- 
ings, in addition to operating expenses, fixed charges, and dividends 
for the betterment and improvement of its lines of railway and railway 
properties. The allégations of the bill further compiain of the man- 
ner in which the railroad commission proceeded in prescribing the rates 
contained in Exhibit E. etc. 

What was said by the court in the fourth clause of its conclusions 
applies to the grounds of demurrer under considération. Bcsides, the 
court may more intelligently consider the éléments which should prop- 
erly enter into the question of rate making when ail the facts are be- 
fore it. The tenth, eleventh, twelfth, and fourteenth demurrers will 
therefore be formallv overruled. 

10. The thirteenth demurrer objects to the allégations of paragraph 
12 of the bill which set forth that the évidence produced bv the plain- 
tiff before the railroad commission indicated that the tariffs and rates 
prescribed by the commission were unjust and confiscatory. 

The allégations complained of are pertinent at least in showing that 
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the plaintiff never acquiesceci in the rates fixed but constantly protcsK,! 
against them. The demurrer is not well taken and vvill be overruled. 

11. It is objected by the fifteenth demurrer that those allégations of 
paragraph 13 of the bill are iniproper, which show that the plaintiff is 
conducting at great loss within the state of Texas its domestic, as dis- 
tinguished from its interstate, business, etc. 

As before intiniated, ail thèse and kindred matters may be more just- 
ly and intelligently considered in view of the proof upon the final hcar- 
ing of the cause. The demurrer will be overruled. 

13. The sixteenth and seventeenth demurrers are interposed to cer- 
tain allégations of the fourteenth paragraph of the bill. In this para- 
graph the plaintiff assails the validity of passenger circular No. 4, 
which limits the plaintiff to a passenger rate of 3J/2 cents per mile, 
while, it is allcged, ail other railway companies in the state may charge 
3 cents per mile for the transjjortation of jjassengers. The spécial 
demurrers now under considération object to other allégations of the 
bill, sliowing tliat the order was not properly adopted by tlie railroad 
commission because of the disqualification of Mr. Colquitt, one of its 
members, who, it is alleged, had formed and expressed opinions prior 
to tlie adoption of the order. 

Thèse demurrers raise other questions, of a somevvliat similar nature, 
not necessary at the présent finie to be considered, since the demurrers 
were not pressed upon the argument ; the counscl for the défendants 
preferring to answer the bill in thèse particulars, in order that the law 
may be appHed to the proofs as shown upon the final hearing. The de- 
murrers will therefore be formally overruled. 

13. The eighteenth, twentieth, and twenty-second demurrers go also 
to certain allégations of paragrapli 14 of the bill, and thèse demurrers 
will be considered together. lîriefly stated, it is insisted by the plain- 
tiff, in this paragraph, that the passenger rate of 2J/^ cents per mile 
prescribed by passenger circular No. 4 is (1) unreasonable and con- 
fiscatory; (2) that it is unjust and discriminator)'; and (3) it is alleged 
that the railroad commission is without authority to establish passenger 
rates, because the I^egislature has established for ail roads in the state 
a passenger rate of 3 cents per mile. 

Upon the points suggested the following conclusions are announced. 

(1) The I^egislature of Texas having expressly authorized the rail- 
road commission to nrake and establish passenger rates, the commis- 
sion bas the power, with just regard for the constitutional rights of car- 
riers, to fix such rates, provided they do not excecd the maximum al- 
lowcd by the Législature of 3 cents per mile. 

(2) The commission, within the limits prescribed by the Constitu- 
tion, may fix différent passenger rates for différent carriers. Coving- 
ton, etc., Turnpike Co. v. Sandford. 1()4 U. S. 598, 1?' Sup. Ct. 198, 41 
L. Ed. 560; Dow v. Beidelman. 125 U. S. 691, (192, 8 Sup. Ct. 1028, 
31 L. Ed. 841 ; Chicago, etc., R. R. v. lowa, 94 U. S. 155, 24 L. Ed. 94. 

(3) Any order of the commission which prescribes an unreasonably 
low and confiscatory passenger rate of one carrier, while other carriers, 
similarly situated, are permitted to charge a higher rate, dénies to the 
former the equal protection of the laws as guarantied by the fourteenth 
amendment of the Constitution. Cotting v. Kansas City Stockyards 
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Company, 183 U. S. 79 et seq., 22 Sup. Ct. 30, 46 h. Ed. 92. The 
allégations of the bill, admitted by the demurrer to be true, bring this 
case within the principle announced in the last proposition, and it nec- 
essarily follows that the plaintiff is denied, by passenger circular No. 4, 
considered in connection with the allégations of the bill, the equal 
protection of the laws. The ultimate détermination of this interesting 
and important question must dépend upon the proof. The demurrers 
will be overruled. 

14. The nineteenth demurrer objects to the allégations of paragraph 
14 of the bill which set forth the construction of the Trinity & Brazos 
Valley Railroad and déclare the effect upon the plaintiff's business al- 
leged to resuit therefrom. 

The court is of the opinion that this demurrer is well taken, and it 
will therefore be sustained. See Covington, etc., Turnpike Co. v. 
Sandford, supra. 

15. The twenty-first demurrer is interposed to that part of paragraph 
14 of the bill alleging in substance that the enforcement against the 
plaintiff of the rate prescribed by passenger circular No. 4 would resuît 
in réduction of rates on other lines of railways at compétitive points, 
and that such réduction would work a discrimination between différent 
localities. 

It is thought that this demurrer is well taken, and it will be sustained. 

16. The twenty-third demurrer objects to those allégations of para- 
graph 15 of the bill which set forth the effect of the rules and orders 
of the railroad commission upon the plaintiff's Interstate and foreign 
trailFic. 

For reasons already given, this demurrer is overruled. 

17. The twenty-fourth demurrer objects to that portion of paragraph 
16 of the bill alleging the existence of a contract between the 
plaintiff and the state of Texas which precludes the state and the rail- 
road commission from prescribing rates tlie effect of which would re- 
duce the plaintiff's earnings, in contravention of the act of tb.e Légis- 
lature of 1853. 

The section of the act relied upon by the plaintiff is in the following 
words : 

"It shall be Inwfu! for the Lecrislatiire at any tirne to prescribe the rates to 
be charjTPfl for tlie transportatinn of persans and property upon any suoh road, 
shoiild they be deemed too hish, and may exorcise the saine power every ten 
years; provided, that no réduction shall be made unless the net [irofit of the 
Company for the previous ten years, the expenditnres of the comiiany heinf; 
bona fide, and not with a view to <lefeat the opération of tîils section, shall 
amoinit to a sum equal to 12 per centum per annnm upon its caiiital stock, 
and then so as not to reduce the future probable profits below said per centum." 

Upon the subject of exemption from future législation, as claimed 
by the plaintiff and other railroad companies filing bills, the following 
language was used by the Suprême Court of the United States, in the 
case of Chicago, etc., Railway Co. v. Minnesota, 134 U. S. 455, 10 Sup. 
Ct. 466, 33 L. Ed. 970: 

"It was held by this court In Pennsylvania Railroad Co. v. Miller, 132 U. 
S. 75, 10 Sup. Ct. 34, 33 L. Ed. 267, in accordance with a long course of dé- 
cisions botli in the state courts and in this court, that a railroad corporation 
takes its charter, containing a kindred provision with that in question, subject 
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to tlie gênerai law of tlie state and to such changes as may be ma de In such 
gênerai law, and Subject to future constitutional provisions and future gênerai 
législation, in the absence of any prior contraet with it exempting it from lia- 
bility to such future gênerai législation in respect of the subject-matter in- 
volved ; and that exemption from future gênerai législation, either by a consti- 
tutional provision or by an act of the Législature, canuot be admitted to exist 
unless it is given expressly, or unless it follows by an implication equally 
clear with express words." 

See, also, L. & N. R. R. Co. v. Kentucky, 183 U. S. 503, 23 Sup.. 
Ct. 95, 46 L. Ed. 298 ; San Antonio Traction Company v. Altgelt, 200 
U. S. 304, 26 Stip. Ct. 261, 50 L. Ed. 491. 

It may be said, in référence to ail the companies which seek to enjoin 
the rates of the commission, that no one of them relies upon a charter 
which either expressly or by implication exempts it from liability to- 
future législation as to the prescription of rates, and certainly the gên- 
erai laws of the state contain nothing which may be so construed. 
Hence ail the companies, whether chartered by spécial act of the Légis- 
lature or under the gênerai laws of the state, took their charters sub- 
ject to the gênerai law and to such changes as might be made in the 
gênerai law, and subject to future constitutional provisions and future 
gênerai législation. It is unnecessary to consider the case of each 
plaintifï separately in référence to this question. It is deemed suf- 
ficient to observe that the claim of ail of them, upon this point, is un- 
tenable. The demurrer will therefore be sustained. 

18. The twenty-fifth demurrer goes to paragraph 17 of the bill. 
This paragraph assails, as unconstitutional, sections 5, 6, and 7 of the 
act creating the railroad commission. 

Let it be conceded, though not decided, that the sections complained 
of are invalid. Still the hand of the commission should not be stayed 
on that account, since the act generally, which is constitutional, invests 
it with large powers in the matter of fixing and establishing rates. 
However, ail thèse questions may be considered upon the final hear- 
ing, and the demurrer is formally overruled. 

19. The twenty-sixth demurrer objects to that portion of paragraph 
18 of the bill alleging that the penalties imposed by the railroad com- 
mission act are excessive and confiscatory, thereby rendering the act 
unconstitutional. 

For the reasons assigned in the eighteenth clause of the court's con- 
clusions, the demurrer will be overruled. 

20. The twenty-seventh demurrer objects to that part of the bill 
which seeks to enjoin the railroad commission from ever hereafter mak- 
ing rates, or issuing or delivering any further tarifïs, orders, or circu- 
lars, affecting the plaintilï. 

For obvions reasons, not necessary to be enumerated, the demurrer 
is sustained. Reagan v. Farmers' Loan & Trust Company, supra. 

In addition to the above the following rulings are made : 

First. In the suit of the Texas & Pacific Railvvay Company, and 
perhaps in others, the défendants demur to so much of the bill as com- 
plains of réductions in the rates and charges of express companies. The 
demurrer is well taken, and is sustained. 

Second. In ail suits the rates and tariffs sought to be enjoined 
should be set out clearly and specifically, without confusing them with 
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prior rates, abandoned by the commission, or previous orders, set aside 
and annuUed. 

Third. Motions hâve been filed in several of the cases in the nature 
of exceptions. Disregarding thèse motions, the court has permitted, 
wherever necessary, the demurrers to stand as exceptions, and has 
endeavored to include in its ruhngs on the demurrers ail questions that 
may hâve been raised in either mode. 

Fourth. Leave is granted the plaintiffs in ail suits to amend their 
bills. 



KAXSAS CÎTÎ HYDUAULIC PRESS BRICK CO. v. NATIONAL 

SUUETY 00. 

(Circuit Court, W. D. ilissouri, E. D. December 24, 1900.) 
No. 3,133. 

1. Courts— FEDERAL Courts— Following State Décisions. 

ïhe question of the coustructloii aud validity of a bond given in con- 
formity to tlie requiremeuts of a state statute Is one of gênerai lavv, as to 
whicli a fédéral court is not eontrolled by a décision of the state courts, 
but inust exercise its independent jutlj,'inent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950- 
971 ; state Uiws as rules of décision in fédéral courts, see Wilson v. Per- 
rin, 11 0. C. A. 71, and Hill v. Hite, 29 C. G. A. 553.] 

2. Prixcipal and Surety— Contractor's Bond to Pay fob Labob and Ma- 

terials— Liability OF Surety. 

The surety on a bond given by a contracter for public work, as re- 
quired by law, conditioued for the payment of Indebtedness for labor and 
materials furnished in the course of the work, is not released froin lia- 
bility for a claim for materlal because the work was not completed by the 
time required by the contract, and such materlal was furnished thereafter. 

3. Bonds— Conteactoh's Bond to Pay for Labob and Matebial— Vai-idity. 

A bond given by a pavlng contracter under Gen. St. Kan. 1905, §§ 5578, 
5579, which requlre a bond to be taken from every contracter for public 
work, condltloned that he shall pay ail indebtedness contracted for labor 
or uiaterial furnished In the construction of such work, is not based on the 
contract between the contracter and city as a considération, nor required 
for the protection of taxpayers or the public, but for the beneflt of persons 
who may furnlsb labor or materlal, and in an action on the bond by such a 
person it is no défense that the contract with the city was invalid because 
not let on compétitive bids as required by statute. 

4. Limitation of Actions— Action on Contbactob's Bond— Kansas Statute. 

Gen. St. Kan. 1905, § 4890, which provides that "if any action be com- 
menced within due time and a judguient thereon for the plaintifC be re- 
versed or if the plaintiff fail in such action otherwise tlian on the merlts, 
and the time limited for the same shall bave expired, the plaintiff * * * 
may commence a new action within one'year after the reversai or f allure," 
as construed by the Suprême Court of the state, applles to an action on 
a bond given by a contracter fer public work under sections 5578, 5579, 
of such statutes, to seoure payment for labor or materlal furnished for 
such work which is reciuired by the latter section to be eommenced within 
six menths from tlie cempletion of such work. 

At Law. On demurrer to answer of défendant. National Surety 
Company. 

This was an action on bonds given by a contracter for the paving 
of certain strcets in Kansas City, Kan., to recover about $7,000 for 
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brick furnished by plaintiff and used in the work. The answcr de- 
murred to is as follows : 

Tlio défendant, NationnI Snrety Company, for îts separate auswor to the 
first cause of action in ])laintiff's pétition says : 

(1) It dénies eacli and every alJegation in said pétition made or contained, 
exco])t the exe(,'ntion of the saviiig contracts and bonds mentioned lu tlie 
pétition. 

(2) For another and fnrtlier answer and défense, tliis défendant says 
that at tlie time of tlie exécution of tlie contract hetweeu W. W. Atidn and 
the City of Kansas City, KiUi., d(>scrihed in jiiaintiffs ))etition, it was pro- 
vided by section 747 of tlje (ieaoral Statutes of Kansas liiOi tliat before any 
worlv of t!ie cliaraeter provided for iu said co!itra<-t sl'.onld be connncnced 
sealed pro]iosaIs thercfor shonld be invited tiy tlie city of Kansas City, and 
said work shonld be done by contract Jet to tin; lowest' and best i)idder. The 
purpose of the said provisions of the statute was to require compétition iu 
ail such worlî. 

The Diamond Brick & Tilo Company at ail the timcs mentioned in phiin- 
tiff's pétition, aud fur a ions finie prior tliereto was, and now is. engagea 
largely in the business of inaiiufactnring aud selliug vitrified paving brick 
for use in paviug streets of cities and towns. It liad the exclusive sale of ail 
said brick manutaclured by it, and it alone had the right to and did sell said 
brick to parties engaged in the business of paving with them streets in cities 
and towns. Said lirick liad become known as, and wc^re .gen(>rally called 
in the city of Kansas City aud vicinity, "Vitrified Paving Brick, Diamond 
Brand." At ail said times mentioned other kinds and makes of vitrified pav- 
ing brick were manufactured and sold in the city of Ivansas City and vicinity, 
and were u.sed in paving streets of cities and towns, eqnal in ail respects to the 
brick manufactured and sold iiy said Diamond Brick & Tile Company. Said 
other kinds and malces of brick were fidly up to ail the tests and standards 
established by the authorities of said city of Kans.as City for paving brick, 
and were as easily obtainable in the markets of said city as said brick made 
by .said Diamoud Brick & Tile Coui]vany. Some time prior to the exécution 
of the contract described in plaintiff's pétition, a.nd prior to the passage of 
the ordinance authoriziu.g the doing of the work ont of which this controversy 
has arisen, the Diamond Brick & Tile Company circulated and cansed to be 
circiilated among the résident owners of tlie lots and lands fronting upon 
Fiftli Street, a street in said city of Kansas City, betwecn Central avenue and 
Buclid avenue, asking that the proper authorities of the said city cause said 
street to be paved with vitrified paving brick, Diamond brand, the manu- 
facturer of said Diamond Brick & Tile Company, and procured a nia.1ority 
of said résident landowuers to sign said pétition. Its purpose in circulating 
and causing said jietition to be circulated aud signed as aforosaid was to pro- 
ciu-e the paving of said street with its brick, of which it had the exclusive 
manufacture and sale, to furnish sucli brick for such purpose, and to prevent 
compétition as to the brick to be used in paving s;iid street, as required and 
provided b.v the statutes of the state of Kansas, as aforesaid. Thereafter said 
Diamond B>rick & Tile Company, in furtlieranee of said purpose, requested 
and procured the authorities of the said city to bave cnacted Ordinance No. 
4C80 of said city, which provided that said street should be paved with "Ko. 
1 vitrified paving brick, Diamond brand," which was dul.v enacted. Said Or- 
dinance No. 4(îS0 was ai)proved on September .11. i;)OI, and was eiititled, "Au 
ordinance providing for the jiaving of Fifth street froni Central avenue to 
Euclid avenue." The work or inqirovenieut directed by said ordinance was 
of the character described in the provisions of said statute of the state of 
Kansas as hereinbefore referred to, and under the said lU'ovisions it was the 
duty of the authorities of said city to bave so acted as to bave had compéti- 
tion in makiug said improvemonts in ail resiiects and every single détail 
thereof, including the niaterials ont of which said improvemeut was to be con- 
structed. Said ordinance violated said provisions of said statute by absolutely 
preventing a)I and any compétition as to the brick ont of which said ini- 
provement should be constructed, and in that it reipiired absolutely tliat it 
should be of the manufacture of the Diamond Brick & Tile Company and solcl 
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exciuKively by it. Aftor the enactinent of the said ordinance said city entered 
into a contract willi tlje défendant W. W. Atkin, wbo was solicited by said 
Diamond Brielc & Tile Company to bid tliereon, for making said improvement 
in i)nrsuanoe of said illégal ordinance; and, in compliauce tlierevvitli, said 
«îontract also provided tbat said pavement sliould be made of tlio vitrified 
pavins brick, excinsively manufactured and sold by tlie Diamond Brick & 
Tile Company. Tbe Diamond lîrielv & Tile Coinpany circulated said pétition 
and obtained the signatures of property owners tliereto, re(in(!.ste(i and pro- 
cured tbe council to euact said ordinance, and found and iuduced tbe con- 
tractor to bid on said work and obtain said contract, for tlie ijurposo of sell- 
ing its brick for siich work, in sucb mamier tliat it \vould be impossible for 
any otlier kind of brick to be nsed, and witbont its active efforts to tbat end 
said work would not liave been done or said contract made. By reason of tlie 
premises said ordinance and said contract are absolutely void in wbole and 
in part, and the bond sued on bereiu, being founded ou said contract, is also 
absolutely void in whole and in part. If the plaintiff sold any of the niateriai 
described in its pétition to thé défendant W. W. Atkin, and delivtîred the sanie 
for tbe work described in the contract nieutioned in plaintiff's i>etition, sncli 
sale and delivery vvcre madowitb full knowledge of tbe tacts borcinbefore 
set forth. Wherefore, liaviug fully answered, défendant prays to be dis- 
charged with its costs. 

(3) For anotlier and fuither answer and défense berein, this défendant 
says tbat said contract described in j)laintiff's pétition, lietween W. W. Atkin 
and tbe city of Kansas City, ijrovided tbat the work describeil therein shonld 
be begun witliin 10 days after written notice so to do shonld liave been given 
to said W. W, Atkin by the city engitieer of the said city of Kansas City, 
and tbat said work shonld be completed with in fiO days th(>reafter. Such 
notice was given by said cit.y engineer to the saidW. AV. Atkin on, to wit, 
Soptember 15, 1002. Bnt this défendant says tbat, if any of tlie niateriai 
described in tbe plaintiff's jiotition was furnisbcd to the défendant W. W. 
Atkin for said work, said niateriai, and each and every part tbereof, was, 
without this defendant's knowledgo or consent, furnished more thaii CO days 
after said notice was given by said city engineer to said AV. W. .Vtkin, and 
more tban 70 days after said notice liad been given, and long after said con- 
tract had expired, and that, therefore, tbere is no iiability on the part of 
this défendant on said bond. Wherefore défendant, haviug fully answered, 
prays to be discharged, with its costs. 

(4) l'or anotlier and further answer and défense herciii. défendant says 
the work described in phiintiff's jierition was completed before ^iay .5, 1903, 
and more than six inontbs prier to the institution of this suit, and plaintiff's 
cause of action, if any it liad. bas been liavred by the provisions of section 
niol of the statutes of the state of Kiinsas, whicli provides that a suit on 
tbe liond sued on in this case raust hâve been conimeiiced within six mouths 
after the completiou of tbe work. 

(3) For another and further défense herein, this défendant says that at 
ail tinies herein nieutioned the city of Kansas City, Kan., was a city of the 
first class. with a ))opulation of more tlian 2."i,000 peoiile ; that by section 
1 of charter 81 of the Laws of Kansas of ISOtt ((Jeu. St. Kan. 1901, § 730), 
it was provided that no résolution for the jinving or repaving of any street 
should be valid unless a pétition asking such im])rovement shonld bave been 
ordered spread npou the .iournal of said city, which ])etition must bave been 
sigued by the résident owners of not less than oiu^-half of (lie feet fronting 
or abutting upon such street to be iniprovcd. This d<?i'endant sa.ys tbat 
no sucli pétition was ordered spread ujiou tbe .iournal in this case, iior was any 
légal pétition ever pro(-ured for sucb iiavemeiit ; but this défendant says 
that tbe pretended pétition referred to in paragrapb 2 of this answer (the 
allégation of said paragrapb 2 being made a part hereof, as thougli fully 
incorporated herein) was fraudulent and void for the following reasons: 
For tlie purpose of procuring signatures to said jietitioii, and to prtwent com- 
pétition as to the l)rick to be used in paving said street, as required by the 
statutes of tlie state of Kansas, as boreinliefore stated in said paragrapb 2 
of tliis answer, plaintiff and Diamond Brick & Tile Com]):iuy, vs-ithout the 
knowledge or consent of this défendant, secretly aud frandulently hired and 
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Ijaid numerous résident owners of the feet fronting or abutting xipon sucb 
Street to sign said pétition, wliereby tbere was procured, what could not hâve 
otherwise been procured, a pretended majority of tbe feet fronting or abutting 
upon such Street belonging to résident property owners. Défendant says that, 
witbout such signatures so seeretly and fraudulently procured, said pétition 
would not bave eontained a requisite majority of the feet fronting or abutting 
upon such Street belonging to résident property owners. By reason of the 
premises said pétition and the resolution, ordinance, and contract founded 
thereon are absolutely void in whole and in part, and the bond sued on herein, 
being founded on said contract, is absolutely void in whole and in part. If 
the plaintiffi sold any of the material described in its pétition to the défend- 
ant W. W. Atkin, and delivered the same for the work described in the con- 
tract mentioned in plaintifC's pétition, such sale and delivery were made with 
full knowledge of the facts hereinbefore set forth. Wherefore, having fully 
answeretl, défendant prays to be diseharged with its eosts. 

(6) The défendant reavers ail the allégations of paragraphs 1, 2, 3, 4, and 
5 hereof the same as If specifically set forth herein. This action caunot 
be maintained for the reason that the alleged cause of action, if it existed 
at ail, is given by and arises out of sections 1 and 2 of chapter 179 of the 
Laws of Kansas of 1887, now appearing as sections 5578 and 5579 of the 
General Statutes of Kansas 1905, which sections provide : 

"That whenever any public offlcer shall under the laws of the state enter 
into contract in any sum exceeding one hundred dollars, with any person or 
])ersons, for purpose of making any public improvements, or constructing any 
public building, or making repairs on the same, such offlcer shall take from 
the party contracted with a bond with good and sufficient sureties to the state 
of Kansas, in a sum not less than the suni total in the contract, conditioned 
that such contractor or contractors shall pay ail indebtedness incurrod for 
labor or material furnished in the construction of said public building or in 
making said public improvements." 

"That such bond shall be flled in the office of the clerk of the district court 
of the county in which such public improvement is to be made or such build- 
ing is to be erected ; and any person to whom tbere is due any sum for labor 
or materials furnished, as stated in section one of this act, or bis assigns, 
may bring an action on said bond for the recovery of said indebtedness : pro- 
vided, that no action shall be brought on said bond after six months from the 
compietion of said public improvements or public buildings." 

But thèse sections niake as a condition to a right of recovery that no ac- 
tion on the bond shall be brought unless within six months after the com- 
pietion of the public improvement mentioned therein or covered thereby, and 
such public improvement was in this instance completed more than six months 
prior to the institution of this suit. Wherefore, having fully answered, de- 
fendant prays to be diseharged, with its costs. 

Botsford, Deatherage & Young and McFadden & Morris, for 
plaintiff. 

Frank Hagennan, for défendant. 

CARLAND, District Judge. The above cause has been siibmitted to 
the court upon the plaintiff's demurrer to the second, third, and fifth 
paragraphs of defendant's answer. The grounds of demurrer are that 
said paragraph do not allège facts sufficient to constitute any défense 
to the plaintiff's cause of action. There was some question at the 
argument as to whether the demurrer fairly raised the question of the 
statute of limitations, but the case by agreement of counsel has been 
submitted to the court on the theory that the demurrer of the plain- 
tiff did raise the question as to whether or not plaintiff's cause of action 
had been barred by the statute of limitations at the time said action 
was commenced. The plea of the statute of limitations appears in 
paragraph 6 of defendant's answer, and there is no référence to said 
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paragraph in plaintiff's demurrer ; but, as counsel hâve agreed in open 
court that the record may be amended so as to raise the question, the 
same will be considered on this hearing. So far as paragraph 3 of 
defendant's answer is concerned, the demurrer of the plaintiff thereto 
is sustained on the authority of Guaranty Company v. Pressed Brick 
Company, 191 U. S. 416, 24 Sup. Ct. 143, 48 L,. Ed. 243. 

We will now consider the illegality of the contract or contracts 
entered into between W. W. Atkin ancl the city of Kansas City, Kan., 
for the paving of certain streets in said city, and as to how far the 
illegality of said contracts affect the contracts upon which plaintiff 
bases its right to recover from the défendant. In so far as the il- 
legality of the contracts made between W. W. Atkin and the city of 
Kansas City, Kan., are concerned, we are bound by the décision of the. 
Suprême Court of Kansas in the case of the National Surety Com- 
pany of New York v. Hydraulic Pressed Brick Company (Kan.) 84 
Pac. 1034, as the décision of this question involved the construction by 
the Suprême Court of Kansas of section 747 of General Statutes of 
Kansas 1901. But this court is not bound by the décision cited, in so 
far as it holds that no recovery can be had upon the contracts sued up- 
on by plaintiff in this action, for the reason that that question is one 
of gênerai jurisprudence and upon which this court is bound to exercise 
its independent judgment. 

In the first place, we will consider the language of General Stat- 
utes of Kansas 1901, § 5130, under and by virtue of which the bonds 
themselves were given. It appears beyond any question that the bonds 
were given for the benefit of one furnishing labor or material. Section 
5130 provides that the bond shall be "conditioned that such contractor 
or contractors shall pay ail indebtedness incurred for labor or material 
furnished," etc. The bonds in controversy were conditioned : 

"Now, therefore, if the said W. W. Atliin sliall promptly pay and dis- 
charge ail labor and material bills incurred in the prosecution of said work, 
then the above obligation to be void, otherwlse to be of full force and effect." 

It would be idle to claim that a bond executed under the section of 
the statute referred to, or that the bonds upon which recovery is sought, 
would authorize the recovery of a single dollar, except for the benefit 
of one who had furnished labor or material, so that, when the Suprême 
Court of Kansas in the case cited decided that the statute of Kansas 
which requires compétition in the letting of contracts for public im- 
provements was passed by the Législature of said state to protect the 
taxpayer and the public, it by no means followed from that décision 
that the statute which authorized the giving of thèse bonds in contro- 
versy was passed for the benefit of the public and the taxpayer. The 
best source of ascertaining the intention of the lawmaking power is 
from the language of the law itself, and the law says that section 
5130 was passed for the benefit of one who furnished labor and material 
in the construction of public improvements. The reason for this légis- 
lation is well known. Such laws bave been passed by other states and 
the United States for the reason that one who furnished labor or mate- 
rial for public improvements can obtain no security for his claim by way 
of liens, commonly known as "mechanics' liens." This being beyond 
question the purpose of the statute, what is the case before us? Plain- 
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tiff seeks to recover tlie value of certain material whicli it furnished 
to W. W. Atkin to be used by said Atkin in paving some of tbe streets 
of Kansas City, Kan., under and by virtue of certain contracts which 
W. W. Atkin had with said city of Kansas City. It seeks to recover 
this sum of the défendant, National Surety Company, for the reason 
that in and by the bonds, copies of which are attached to plaintiiï's 
complaint, the défendant agreed to pay ail labor and material bills in- 
curred by Atkin in the prosecution ôf the work which he had contracted 
to do. This is the agreement which the plaintiff is seeking to enforce. 
This bond was not given for the faithful performance of the contract 
between the city of Kansas City and Atkin. ' The city of Kansas City 
was in no wise interested in whether Atkin paid bis labor or material 
bills, and the contract between Atkin and the city of Kansas City was 
in no wise the considération of the bonds sned on in this action. The 
section of the Kansas statute which required tliis bond did not intend 
that materialmen and laborers should be paid if the contract for public 
improvements was valid, ,nd that they should receive nothing if it vvere 
void. Such a construction would place the laborer and materialmen 
in a position where they would hâve to furnish labor and material at 
their péril ; the cpiestion whether they would get their pay or not being 
made to dépend upon whether the contracter had for any reason en- 
tered into an invalid contract. But it is wholly beside the question at 
issue to force the invalidity of the contract between Atkin and the city 
into the présent controversy. It is urged by the Suprême Court of 
Kansas in the case cited that the contract between Atkin and the city 
of Kansas City was a considération for the contracts upon which suit 
is brought. This cannot be so. 

Atkin b}' the bond which he signed agreed to pay the plaintiff in this 
action for every dollar's worth of material that he should furnish him. 
What was the considération of that contract? Be3'ond ail question, 
it was the furnishing of the material by the plaintiff and the payment 
therefor by Atkin. Can it for one instant be claimed that there was 
anything immoral, or prohibited by statute in this agreement that the 
plaintiff should furnish and sell its material to Atkin, and that Atkin 
should pay for it? FIow can it be claimed that this valid and lawful 
contract is des*royed by the fact that the contract between Atkin and 
Kansas City, with which the plaintiff had nothing to do, was void, not 
by reason of any imniorality or moral turpitude, but because it was en- 
tercd into contrary to the provisions of the statute of Kansas? The 
considération for the contracts in controversy as between the plaintiff 
and tiie défendant surety company was the same as between the plaintiff 
and Atkin, with the addition that the défendant surety company re- 
quired the payment of a cash premium before it would sigTi the bond. 
The simple proposition, so far as this question is concerned, is this: 
The plaintitï furnished material to Atkin. Atkin agreed to pay for it. 
The surety compau)- agreed that, if Atkin did not, it would, and the 
considération of this agreement to do so was the furnishing of material 
by plaintiff to Atkin and the payment of the usual premium to défend- 
ant for signing such bonds, and in the opinion of this court that con- 
tract stands untaintcd and in full integrity, regardless of the invalidity 
of the contract between Atkin and the city of Kansas City. It is urged 
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that the plaintiff knew of the facts which are set up in the answer at the 
time it furnished the material sued for. I do not think this has any- 
thing to do with the présent controversy. There was nothing immoral, 
contrary to public policy, or public statute in the plaintiff selling brick 
to Atkin, even if it knew the facts set up in the answer. And it is very 
doubtful whether a citizen of the state of Missouri is bound to knovv a 
certain state of facts would render a contract void under the laws of 
Kansas, especially before the décision of the Suprême Court of Kansas 
declaring that they did. It results from the foregoing that in the 
opinion of this court the legality of the contract between Atkin and 
Kansas City cannot be urged as' a défense by the surety company in 
this action. 

We will now consider the statute of limitations. By section 4280, 
1 Rev. St. Mo. 1899, it is provided: 

"Whenever a cause of aetion has l)een fnlly liiirrcd l)y tlio laws of the state. 
territory or eountry in whieh it ori.iîinaled, said h.-ii- shall l)e coiiiiilote defer.se 
to any action thereon, brought in any of the courts of lliis state." 

The statute of Kansas hereinlaefore rcferred to, which authorized 
and provided for the giving of the bonds in controversy, provides that 
no action shall be brought on said bond aftcr six months from the 
completion of said public improvements or public buildings. Another 
statute of Kansas, being section 4890 of the Compilation of 1905, pro- 
vides as follows : 

"If any action l>e comnieneed within due time and a jndtînjent tliereon for the 
plaintiff be reversed, or if the plaintiff fail in sncU action otherwise than on 
the merits, and the time liniited for th(> saine sliall hav<> e\'i)ired. the plain- 
tiff, or if he die and the cause of action survive, bis représentatives niay com- 
mence a new action within one year after the reversai or faiiui'e." 

The question before us is whether the last-named section applies to 
the law providing for the giving of the bonds in question and the 
limitation therein specified. If so, this action is not barred, but if, on 
the contrary, it does not apply to said limitation of six months, then 
the plaintiff's action is barred, unless the bonds can be held good as 
common-lavi' bonds, independent of the statute. Conceding that the 
bonds in question are statutory bonds, the plaintiff did commence its 
action in the state of Kansas within the six months limited by law for 
the bringing of the same, and after obtaining judgment of the trial 
court the same was reversed and remanded by the Suprême Court 
of Kansas, and the plaintiff' then institutcd this action in this court 
within the time limited by sâid section 4 890. The court is of the 
opinion that under the décisions of the Suprême Court of Kansas 
this action is not barred. In the case of Seaton v. Ilickson, S-*) Kan. 
6G3, 18 Pac. 22, the Kansas Suprême Court held that section 23 of the 
Kansas Code, which is the same as section 4890 herein mentioned, 
applied to actions brought in Kansas under the mechanic's lien law. 
To the same eft'ect is the case of Hobbs v. S]3encer, 49 Kan. 769, 31 
Pac. 702, which was an action in regard to a tax title under a statute 
of Kansas which provided a remedy and limited the time within which 
the suit could be commenced. The Suprême Court of Kansas held that 
said section 23 was applicable. In the case of Piecker v. Railwav Co.. 
70 Kan. 193, 78 Pac. 408, decidcd in 1904, the Suprême Court of 
140 F.— 33 
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Kansas recognized tlie doctrine declared in Seaton v. Hickson, supra. 
This is the last expression of the opinion of said court which lias been 
called to the attention of this court, and it would seem that the Suprême 
Court of Kansas has in cases of this kind applied the provision of 
said section 33 uniformly. It is claimed, however, that the case of 
Rodman v. Railway Co., 65 Kan. 645, 70 Pac. 642, 59 L. R. A. 704, 
is décisive of the question now under discussion, and that tliat décision 
compels a holding by this court that the plaintifï's claim is barred. 
The court does not so view the décision last mentioned. The learned 
judge who delivered the opinion held that, where a statute créâtes the 
right of action itself and prescribes in what time the action shall be 
brought, the limitation is a condition of the right, and one who does 
not bring himself within the provision of the statute cannot maintain 
his action ; but it is also said in the opinion of the court as follows : 

"A limitation upon the time in which a pre-existing right of action may be 
exercised is governed by the gênerai statutes of limitations, and in consé- 
quence falls within the saving provisions of section 23, above quoted." 

No référence is made in the opinion of the court in the last-mentioned 
case to the other cases in the Suprême Court of Kansas, hereinbefore 
cited, and this court is of the opinion that it was not the intention of 
the Suprême Court in the Rodman Case to change the gênerai rule 
prevailing in the state. In the Rodman Case the right of action was 
created where none existed before, and it might well be held that the 
limitation expressed therein was a condition to the exercise of the 
right, but the law of Kansas authorizing and requiring the giving 
of the bonds in controversy created no new right of action, within 
the meaning of the phrase as considered in the Rodman Case. A right 
of action ujwn a bond by the "obligée against the obligor existed long 
before the passage of the law in question. In the law which authorized 
the bonds nothing is said about a right of action. The law simply 
authorized and required tlie bonds to be given. The law no more creat- 
ed a new right of action than do parties create a right of action when 
they enter into contracts every day. The right of action by obligor 
against obligée existed long JDefore the statute in question and the 
limitation in the statute referred to this pre-existing right. The Rod- 
man Case is, when carefuUy considered, direct and controUing authority 
that said section 4890 is applicable to the law authorizing the bonds, 
because that case expressly holds that, where the limitation is upon a 
pre-existing right of action, then section 23 or 4890 applies. The idea 
entertained by the court may be illustrated thus : I hâve no contract 
with A. to-day, consequently I may not sue him on contract. To- 
morrow I make a contract with A. which is subsequently violated by 
him. I hâve my right of action, but it was not given me by the con- 
tract, and it is immaterial for this purpose whether I entered into the 
contract voluntarily or by command of a statute. My cause of action 
arises from the violation of the terms of the contract. My right of 
action is as old as the common law. 

The demurrer will be sustained. 
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BROWX V. PEGRAM et al. 

(Circuit Court, E. D. Pennsylvauia. Kovember 30, 190C.) 

No. 19. 

3. jTJDGitENT— Equitable Relief— Pleading—Certaintt. 

A bill by a judgment debtor against the judgment créditer and other 
défendants, wbicb allèges that the créditer will bold a certain part of the 
amouut collected on the judgment in trust for his codefendants or one 
of them, and tliat complainant bas a set-ofC against ail and eacb of such 
codefendants, is not insutticient for uncertainty because it does not allège 
wbicb one is the owner of tbe bénéficiai iuterest in the judgment, but tbat 
complainant bas no knowledge as to sucb tact, and prays discovery in re- 
spect thereto. 

2. EQUITY— PlEADING— HULTIFARIOUSNESS. 

A bill by a judgment debtor to restrain the enforcement of a part of tbe 
judgment, on tbe ground that the judgment créditer holds the same in trust 
for his codefendants, eacb of whom is indebted to complainant, is not mul- 
tifarious because différent items of set-ofC are allégea, siuee they consti- 
tute no part of the cause of action, wbicb is tbe right to enjoin tbe col- 
lection of the judgment to the estent that it is not beneflcially owned by 
the judgment plaintiff. 

3. JuDGiiENTs— Suit in Equitt to Enjoin Enforcement— Gkounds. 

A judgment debtor is not debarred from the right to malntain a suit 
in equity to enjoin its collection on an allégation of set-ofïs against the 
bénéficiai owners, which would render its enforcement inéquitable by the 
fact that sucb set-offs are légal demands or unliquidated, especiully wbere 
tbe défendants against whom they exist are nonresideuts of the United 
States, or are insolvent. 

4. Discovery— In Equity— Jurisdiction of Fédéral Court. 

Wbere the subject-matter of a suit in a fédéral court is clearly within 
the jurisdiction of a court of equity, the complainant is entitled to dis- 
covery in respect to any matters relevant and necessary to bis case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, § 10.] - 

In Equity. On demurrer to bill. 
See 143 Fed. 701. 

Burr, Brown & Lloyd, for complainant. 
Dickson, McCouch & Glasgow, for Pegram. 

HOLLAND, District Judge. Thomas Pegram, one of the défend- 
ants in this bill in equity, brought suit in this court against Arthur K. 
Brown, receiver of the American Alkali Company (hereinafter called 
the "Alkali Company"), the plaintiff in this bill, and recovered judg- 
ment against him for $5,8,000, with interest, on two notes issued by the 
alkali company before it became insolvent, and which were held by 
him as collatéral security for an indebtedness which he had against 
the Commercial Development Corporation, Limited (hereinafter called 
the "Development Company"), the payée of the notes. Prier to the 
time that judgment was obtained for this amount, Thomas Pegram was 
paid about $33,000 on account of his claim against the development 
company, leaving a balance due him of about $20,000, with interest, 
for which he holds the judgment, and claims to be entitled to collect 
the entire amount of said judgment, to wit, $52,000, with interest, out 
of which the balance due him is to be paid, and the surplus, amounting 
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to about $30,000, lie, tlie saicl Pegram, claims to liokl for the bcnefit of 
the development coinpany or A. R. Harvey or Ruth L. Harvey, against 
whom Brown, the recciver of the alkali company, plaintiff in this case, 
has clamis, which tlie bill avers he is entitled to set off against any 
interest either may hâve in the surjilus of this juclgment over and abovc 
what is necessary to pay the amount yet due l'egram. The set-olt 
which the receiver claims to hâve against the development company and 
the Harveys, for whom Pegram as trustée will hold the balance of the 
judgment when coUected, according to the allégations in the bill, arises 
out of the following state of facts : The alkali company was a cor- 
poration organized under the laws of the state of New Jersey in 1899, 
with an authorized capital of $30,000,000, of which $24,000,000 was to 
be full-paid common stock, consisting of 480,000 shares, par value 
$50, and ${5,000,000 preferred stock, consisting of 120,000 shares, par 
value $50. One W. W. Gibbs became the président of the company, 
and in the spring of 1899 he, representing the alkali company, enrered 
into an agreement with the development company, which was represent- 
ed throughout the transaction by A. R. Harvey, for the purchase of 
certain patent rights owned by tlie development company, for which 
Gibbs agreed, on the part of the alkali conipan}-, to pay the develop- 
ment company, in addition to the common stock it was to receive, $1,- 
000,000 in cash, which suni was to be raised by subscription to the pre- 
ferred stock of the alkali company. The $6,000,()()0 of preferred stock 
of the alkali company was expected to be subscribed for and issucd, 
upon which the subscribers would be requircd to pay 20 per cent, 
of the par value on the 120,000 shares, which would net the company 
the suni of $1,200,000. Of this sum it was intendcd to pay $1,000,000 
to the development company for its patents, and $200,000 was to be 
used by the company for the construction of a plant to develop the 
Commercial value of this patent process. Each subscriber to the pre- 
ferred stock under the subscription agreement was only liable in case 
the whole of the 120,000 shares of preferred stock was subscribed for, 
and at one stage of the transaction it became clcar tliat the public 
would not subscribe for ail of this preferred stock ; and, in order tliat 
it sliould ail be taken, in accordance with the subscription agreement, 
A. R. Harvey subscribed for a large number of shares, either for him- 
sclf or the development company or Ruth L. Harvey. Of thèse shares 
(the exact number being unknown to the plaintiff) 7,000 were sub- 
scribed for by one James Allen, who was a clerk in the office of the 
brokers who were representing the development company or A. R. 
Harvey or Ruth L. ITarvey in the transaction. James Allen had no 
interest in thèse shares of stock only as a liolder for the real owner. 
Subsequently, the cash paynient due the development company for 
thèse patents was reduced by the amount which should hâve been 
paid on this pretended subscription by Allen. The alkali company, 
after consummating this agreement, became insolvent, and on Sep- 
tember 9, 1902, receivers were appointed, and the plaintiff, surviving 
receiver, in obédience to an order of the Circuit Court of the United 
States for the District of New Jersey, on September 19, 1905, levied 
an assessment of $8.50 per sliare upon the holders of the preferred 
stock, which assessment upon the 7,000 shares held by Allen for the 
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development company or the Harveys amounts to $17,500, which is 
now payable ; and it is claimed in the bill that this is a proper set-off 
against the intcrest wliich the development company or either of the 
liarvcys niay liave in the judgment obtained agaiiist tlie receiver by 
Pegram. It is further alleged in the bill that thèse notes, amounting 
to $.")0,000, upon which i'egrani brongîit liis suit against the alkali 
company, were executed l)y the alkali company in favor of the de- 
veîopuicnt coriipany as part payment for the $1,000,000 casli which the 
dicvelopinent coîiipany was to reccive for tliese patents, and that the 
development com])any assignetl tlîese notes as collatéral security to 
Pegram for a loan of $/J(),0()0, and that after the assignment the de- 
velopment company became insolvent, and, as a resuit, was unable 
to pay the entire amount of the loan at maturity, but it did pay, 
through its receiver, on account of this loan, about $30,000. This 
payment was made prior to the time that suit was brought in this 
district by Pegram against the alkali company. Prior to the payment, 
however, A. R. Harvey and l^uth L- Harvey had personally guarantied 
the payment of the entire judgment, and Pegram now claims a right 
to the whole amount of the judgment of $52,000, claiming to hold the 
balance over and above an aniount sufficient to pay what is due him 
for the benefit of the development company or A. R. Harvey or Ruth 
L. Harvey, whichever may be entitled thereto. According to the al- 
légations in the bill, it is further claimed that the receiver of the alkali 
company bas an additional set-off of $529,500 against any interest 
which the development company or tlic Harveys may hâve in the 
Pegram judgment, which arises out of the fact that A. R. Harvey, for 
the development company, entered into a secret and fraudulent agree- 
ment with Gibbs, who was then président of the alkali company, by 
which Gibbs was to receive $529,500 out of the $1,000,000 cash which 
was agreed should be paid for the patents of the development company ; 
so that, instead of the development company being paid $1,000,000 in 
cash for the patents which it sold to the alkali company, Harvey, by a 
secret and fraudulent agreement, permitted Gibbs to retain this large 
amount, which fraudulent payment to Gibbs by Harvey for the de- 
velopment company was without the knowledge of the alkali com- 
pany, and a fraud upon it, for which the development company and A. 
R. Harvey are liable to the alkali company, and is now claimed to be a 
set-off against any interest which the development company or Harvey 
may hâve in the Pegram judgment. It is further averred that Ruth 
L. Harvey, the wife of A. R. Harvey, bas the burden of proving that 
any interest she may bave in the judgment was not derived through 
her husband. 

The bill prays : (1) The défendants, Pegram, A. R. Harvey, Ruth 
L. Harvey, and the development company be compeîled to answer 
every allégation of the bill. (2) That the court fix the amount due 
Pegram on the judgment. (3) That the plaintiff hc permitted to set 
off the amount of tlie assessmcnt upon tlie 7,000 sharcs of stock and the 
amount fraudulentlv paid by A. R. ITarvey and the development com- 
pany to Gibbs against any interest the development company or the 
Harveys may hâve in the Pegram judgment. 

The défendants filed a demurrer to this bill, alleging that the plain- 
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tiff is not entîtied to the several reliefs which he prays, for reasons 
which can be considered under four différent heads. 

First. The facts are not averred with sufificient certainty, in that the 
essential facts in paragraph 6 of the plaintiff's bill are not averred by the 
plaintiff of his own knowledge or upon information and belief, and he 
expressly admits that he is ignorant of who may be the bénéficiai owner 
of such interest as Pegram may not bave in such judgment. It is true 
that the facts stated in paragraph 6 are not averred upon the knowl- 
edge, information, or belief of the plaintiff, and that they are essential 
to maintain the suit. The plaintiff states as a fact that Pegram, at the 
-trial of the suit against the alkali company, in which he obtained the 
judgment of $52,000, testified to certain facts, to wit: that he had 
ioaned the development company $50,000 ; that he had taken, among 
other collatéral the notes of the alkali company ; that he had received 
from the development company 80 or 90 pounds on account of his 
ciaim; that A. R. Harvey and Ruth L. Harvey had personally guaran- 
tied the loan of $50,000 to the development company ; and that he had 
received another payment on collatéral amounting to 6,000 povmds. 
Thus we hâve the allégation in the bill that Pegram testified to thèse 
facts in the suit upon which he recovered this judgment, and, follow- 
ing this, the plaintiff, in paragraph 7, makes an unqualified averment of 
the facts testified to by Pegram in paragraph 6, and further avers that 
Pegram holds the balance of the said claim and judgment as trustée 
for the said development company, A. R. Harvey, or Ruth L. Harvey, 
ail défendants in the bill, depending upon considérations which are not 
known to the plaintiff, and which he bas no means of ascertaining, but 
which he is bringing this bill in order to bave the court ascertain and 
pass upon. Taking paragraphs 6 and 7 together, there is no uncertainty 
about the allégation of thèse essential facts. The averments are clear 
and positive as to the amount Pegram Ioaned to the development com- 
pany; what collatéral notes of the alkali company were taken as col- 
latéral security therefor ; the amounts paid on account, and by whom ; 
and the amount still due Pegram on his judgment, and that he holds the 
balance of this judgment as trustée of the other défendants; but the 
plaintiff is unable to say which of thèse défendants bas the bénéficiai 
interest in the judgment. We do not think it essential that the plain- 
tiff should aver positively which of the défendants is the owner of the 
bénéficiai interest in the judgment, where he bas alleged facts showing 
the intimate connection of ail, and the circumstances are such that he 
cannot know with certainty ; but in paragraph 8 the plaintiff does al- 
lège that he bas a just set-ofï against ail of thèse défendants mentioned 
in paragraph 7 who may bave an interest in the judgment. Which onc 
it may turn out to be the plaintiff is unable to say, but he prays that ail 
the défendants may answer thèse allégations fully, and whichever one 
shah finally be determined to be the bénéficiai owner of the surplus in 
the judgment, he bas a set-off against that one. Less certainty is re- 
quired concerning facts upon which a discovery is sought from the de- 
fendants. Foster's Fédéral Practice, § 67 ; Towle v. Pierce, 12 Metc. 
(Mass.) 329, 46 Am. Dec. 679. 

The demurrer admits the truth of the allégations in paragraph 7, 
which is an averment of the facts which it is alleged in paragraph G 
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was testifîed to by Pegram in the suit to obtain the Judgment. Hère we 
hâve the positive allégation that the plaintiff has a valid set-off against 
three parties, and that one of thèse parties is entitled to the surphis in 
the Pegram judgment, but that the évidence as to the one so entitled 
is in the possession of the défendants. This is made to appear in the 
bill, with proper technical averments, showing a necessity for a dis- 
covery. 

We think the plaintiff has stated thèse essential facts with the cer- 
tainty the circumstances would permit. Thèse allégations set out the 
case intended to be made with certainty, and this is sufPicient. Story's 
Equity Pleading, § 242 ; Foster's Fédéral Practice, § ri!). 

Second. It is urged that the bill is multifarious, which consists in the 
joinder of two or more distinct and unconnected grounds for équitable 
relief, each of wdiich may be the foundation for a separate bill, and that 
in this bill the first cause of action set out is one at law for an assess- 
ment on stock, and the second a claim sounding in tort for the payment 
of secret commissions to Gibbs by the development company and A. R. 
Harvey. The défendants mistake the items of set-off for the cause 
of action. 

There is only one cause of action set forth. This single cause of 
action is the alleged fact that Pegram intends to collect this judgment 
from the plaintiff', when it would be unjust and inéquitable that he 
.should do so, because of the fact that he insists npon a right to collect 
the most of it for other parties, who ovve the plaintiff upon various 
claims, which should be liquidated before they are entitled to any 
portion of their claim in the judgment. The cases cited in the plain- 
tiff's brief in support of this objection to the bill, to wit, Lewarne v. 
Mexican International Improvement Companv (C. C.) 38 Fed. 629; 
Holton v. Wallace (C. C.) 66 Fed. 409 : First'National Bank of Sioux 
City V. Peavey (C. C.)?S Fed. 154; New Plampshire Saving Bank 
v. Richley, 121 Fed. 956, 58 C. C. A. 294— are cases where the 
plaintiff in the bill joins distinct causes of action or distinct grounds 
of relief. As an example, in the case first cited, the bill brought by the 
stockholders against the corporation and directors for an accounting 
sets forth in three distinct and separate causes of action (1) an illégal 
issue of preferred stock; (2) a breach of trust on the part of the 
directors in fraudulently issuing fuU-paid stock for a nominal con- 
sidération; and (3) the illégal purchase by them of a certain lottery 
grant. Of this bill it can well be said that it was multifarious, and it 
was dismissed; but in the case at bar there is only one ground for 
the relief sought, and that is that the plaintiff shall be protected 
against the collection of this Pegram judgment by parties who now owe 
the plaintiff company. The multiplicity of claims which the plahitiff 
allèges he is entitled to set off against thèse parties who are endeavor- 
ing to collect the judgment does not make the bill multifarious. Nor 
can the bill be said to be multifarious because of a misjoinder of de- 
fendants. They are ail interested in opposing the relief prayed. The 
rule in this regard was thus stated by Sir John Leacli: 

"In order to détermine whether a suit is imiltifarioiis, or, in other words. 
eontains distinct matters, tlie inquiry is not, as tliis défendant supposes, wlietli- 
ei' eaeli défendant is couuected with every branch of the cause, but wbetber 
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the plaintiff's bill seeks relief in respect of matters which are in their nature 
separate and distinct. If tlie object of the suit be single, but it liappens that 
différent persons liave se]>!irate interests in distinct questions whicli arise 
out of that single oi)ject, it neeessarily follows tliat such différent i)ersons 
must be brought before tiie court, iu order tliat tlie suit niay conclude the 
whole object." Foster's Fédéral t'ractice, § 73. 

The single purpose of this bill is to restrain I-^egrara from collecting 
this judgment partly for parties against whom, the plaintiff has several 
items of set-off, and the fact, if it should so turn out, that each dé- 
fendant is not interested in each item of set-off, does not entitle him to 
prevail in an objection to the bill that it is multifarious for that reason; 
nor do the pravers of a bill make it multifarious when the object of 
the bill is single'. Mills v. Hurd (C. C.) 32 Fed. 137. 

Third. The next objection is that the bill does not state a case 
which entitles the plaintiff to équitable relief, because he is, in effect, 
seeking, first, to recover an assessment on stock against an allegcd 
subscriber, and, second, to recover judgment in an action of tort, and 
to set ofï one or both of thèse two différent choses in action against the 
judgment. It is claimed the plaintiff is prohibitcd bv the judiciary act 
of 1789 (Rev. St. § 723 [U. S. Comp. St. 1901, p. 583]), from pursuing 
bis remedy in a court of equity, and that the défendants are entitled to 
a trial by jury. There might be some force in this objection if the 
primary object of this bill was to coUect an assessment upon stock, 
and to recover damages upon an action of tort against the défendants. 
In the enforcement of such obligations dcljtors are entitled in the 
United States courts to a trial by jury in an action at law where the 
amount to be recovered is $20 or more. The purpose is to restrain 
Pegram, one of the défendants, from collecting a judgment in wdiich 
the other défendants hâve an interest, and against which intercst 
the plaintiff claims to bave a set-off, which arises out of a liability 
on the part of thèse défendants for an assessment on stock and damages 
in an action of tort. The plaintiff has the right to invoke the power of 
a court of equity to relieve him against the collection of a judgment 
which in justice and good conscience should not be collected. 

Justice Jackson, in^Rolling MiU Co. v. Ore & Steel Co., 152 U. S. 
615, 14 Sup. Ct. 715, 38 R. Éd. 5G5, says: 

"It is well estublislied that equity will entertain jnrisdiction and afford re- 
lief against the colleerion of a judgment wlicre in justice and good conscience 
it ouglit not to be enforcod, as where there is a nieritorious e(iuit;ible defonso 
thereto, which coidd not l>ave boe]i set up nt law, or which the l)uriy was, with- 
out fault or négligence, prevenled fro]ii intcviiosiiig. Illustrations of thèse 
gênerai principles are found iu tlie cases of Lccds v. Jlariue 1ns. Co., (> Wheat. 
5C5, 5 L. Ed. ;î;!2; Scaiiiinon v. Kiiiitall. i)2 U. S. :V>2, '23 L. Ed. 4S:î ; Crim 
V. Handley, 94 U. S. i>r,2. 24 E. Ed. 21G : Euit.ry v. l'alnier, 107 U. S. 3. 2 Suj). 
Ct. 25, 27 L. Ed. 34G; Knox County v. lïarshnian, ]3:î U. S. 152. 10 Sup. Ct. 
257, 33 E. Ed. 58(5; Marshall v. Holmes, 141 U. S. 580, 12 Sup. Ct. C2, 35 L. 
Ed. 870." 

The plaintiff being entitled to équitable relief against an unjust en- 
forcement of this judgment, the fact that the ascertainment of amoitnt 
due on an assessment of stock and the liquidation of an tmliquidated 
claim for damages in an action of tort, as items of set-off are involved, 
cannot defeat the plaintiff's right to maintain bis bill, because the 
défendants would bave a right of trial by jury if the sole object of the 
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action was either the collection of the assessment on the stock or a 
suit for the action of damages. Nor is it a valid objection that the 
plaintiff cannot set off an unliquidated claim in a proceeding of this 
kind. Farmers' l'ank v. Penn Lîank, 2 L. R. A. 273 (note) ; Fidelity 
Trust Ce. v. iVIerchants' Bank, !) h. R. A. 108 (note). This point 
bas been passed upon by the Suprême Court of the United States in 
Rolling ;\Iill Co. v. Ore & Steel Co., supra, wherein it is said, on page 
615 of 152 U. S., on page ?15 of U Sup. Ct., 38 L. Ed. 565: 

"CrosR-dem.'intls and (■ountercliuiiis, wiietber arisiiig out of tlie same or 
wholly rtiRf(]iiuected ti'aiisactioiis. and wliether liquidated or unliquidated, may 
be enforccd by way of sct-olT whonevov tlie circaunstances are sucli as to war- 
rant the interférence of equity to prevent wrong and injustice." 

And again, it is hekl in tire same case that the decided weight of 
authority is to the effect that the insolvency and nonresidence of the 
party against whom the set-off is claimed are grounds for équitable 
interférence. In the case at bar the parties are ail nonresidents of the 
United States, and one of the parties (the dcvelopment company) is 
insolvent. 

Fourth. The only other matter we need notice is the objection that 
a bill for discovery cannot be maintained in a fédéral court where the 
only ground for équitable relief appears to be discovery of évidence for 
the enforcement of purely légal demands. We hâve shown that the 
plaintiffs bill niakcs a case of which a court of equity clearly has juris- 
diction. Where the subject-niatter of the suit is clearly within the 
jurisdiction of a court in equity for redress, and th.e relief prayed is 
such as the plaintiff is entitled to receive in this court, he is permitted 
to hâve ail the discovery which is relevant ,'md neccssary in aid of the 
relief bis bill entitles him to receive. Story's Equity Pleadings, § 289 ; 
Foster's Fédéral Practice, p. 233. 

The demurrer is overruled. 



Tiii] :\oxrAîin:L. 

THE WILLIAM IIEXGEUER. 
(District (."ourt. W. D. New York. Septoniber 7, 1005.) 

1. Canals— Construction of Rrioces — Authoiuty of State. 

A stalo bas complète iiower ovcr navisal)le water courses within its' 
I)onndarieK, and may autlioriKC and i^upervise the construction of bridgea 
over public canals or other waterways, subject, howevcr, to the i)Ower of 
the fédéral sovcrmuent to rcniove unnecessiu'y obstructions to navigation. 

2. Same— UA1I.R0AD KurncE — Obstkuction of Xavioatiox. 

A ruilroad comiiany, altbougli liaviiig the rieht under state authority to 
erect au abutment and pier ter a bridR'e over a public canal, if it main- 
tains tue same so as to create bidden or (langerons ohstructions to naviga- 
tion and to cause in jury to crafts rigiitfully using the canal, is liable ifor 
such injury. 

3. SAliH— I.IABiriTY FOR Ikjury to Vessel. 

A raiiroad company, whicb maintained a bridée over the Erie Canal, 
with ]iiers resting on submei'ged cribs extending beyond tbo piers on the 
canal side, whicb were not protected or marked in any way to show their 
locution, hchl liable for the injury of a canal boat and the damage to lier 
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cargo resulting from her collision with sueh crib, which was not apparent 
to her master, who exerclsed ordinary skill and carc in her navigation. 

4. Shipping— Cabbier a9 Bailee— Suit to Recover fob Damage to Cargo. 

A carrier by water of mereliaiidise is a bailee, and lias a spécial prop- 
erty tliereiu which entitles biui to nmintain a suit for ita loss or iujury 
in bebalf of ail parties in interest, and such right is not defeated by tho 
faet that the loss bas been paid by an insurer. 

5. Same— Use of Trade-Xame in Contbaot of Affretgi[tment. 

The fact that the owuer of a vessel is doing business nnder a fictitious 
or trade namo, and that contracts of affreiKhtineut are uiade in sueli 
name, will not defeat bis right to nmintain au actiou in bis own iiame to 
recover for damage to a cargo. 

In Admirait}-. 

Clinton & Clinton, for libelant. 

Pooley & Spratt and John K. White, for claimant. 

Harvey L. Brown, for canal boats. 

HAZEL, District Judge. This proceeding was instituted against 
the claimant, a railroad corporation, to recover damages sustained by 
the libelant in conséquence of a collision in the Erie Canal of the canal 
boat Nonpariel with a submerged wooden crib surmounted by a pier. 
Such pier or abntment, together with several others, supported the rail- 
road bridge of the claimant across said canal and adjacent waters of 
Tonawanda creek. The mishap occurred at about 1 :30 o'clock a. m. on 
May 14, 1901, at Tonawanda, N. Y., while the Nonpariel was being 
pushed by the steam canal boat William Hengerer, which also had in 
tow two other canal boats not involved in this controversy. The canal 
boats named were brought in on pétition of claimant tmder admiralty 
rule 59. They were securely lashed together tandem fashion, and were 
proceeding westwardly in the Erie Canal, bound for Buffalo, N. Y. 
The weather was favorable, excepting a slight haze, which, however, 
did not obstruct the view of the commandant of the tow and in no 
way contributed to the accident. About 1,000 feet easterly of the abut- 
ments referred to, there is a bend in the canal, from which point 
the piers of the bridge can be plainly seen. The distance between the 
towpath and the abutment with which the Nonpariel coUided is about 
70 feet. On the night in question the master of the tow stood watch 
on the Nonpariel. From the time of turning the bend in the canal 
his ability to observe objects in his course became impaired and ob- 
scured by reason of the glare from strong reflector lights upon an 
approaching canal boat and scovv drawn by horses on the towpath side 
of the canal. Immediately upon seeing such boats, which were pro- 
ceeding eastwardly about 50 feet from the canal bank, and to keep clear 
of them, the speed of the Hengerer was reduced from 3 to 2 miles 
per hour and her helm ported ; the tow going starboard toward the 
berm bank. Soon afterward, while proceeding in the canal and creek, 
the master of the tow again altered his course tp port. He was then 
approximately 60 or 75 feet from the abutment and heading toward 
it. He was unable to clear the submerged crib upon which the abut- 
ment rested, and accordingly the Nonpariel collided with it and stove 
a hole in her bow. The injured boat was 98 feet long, 17 feet 6 inches 
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beam, drawing G feet of water, and was steered by the rudder on the 
Hengerer. Directly after the impingement she sunk to the bottom of 
the canal and her cargo of sugar was extensively damaged. The 
submerged cribbing extended in an easterly direction toward the ap- 
proaching boat about 6 feet beyond the end of the pier, and upon the 
southerly or canal side of the pier it projected about 1 foot. 

The navigability of the creek as a separate watervvay or as a part of 
the Erie Canal is in sharp conflict. Evidence was given tending to 
show that Tonawanda creek was a navigable stream, though in différent 
parts near the place of collision its waters were concededly shallow. 
Passing canal boats did not navigate on the northerly side of the 
pier, but invariably remained in the canal, on the southerly side thereof. 
Capt. Kill, master of the tow, a compétent navigator of canal boats, 
was thoroughly familiar with the bridge, the abutments spanning the 
canal and creek, and their distances from the canal bank. The facts 
show that the glare from the lights on the approaching canal boats 
did not prevent him from seeing the tovi'path, yet he was unable, on 
account thereof, to see the abutment until close to it. As he neared the 
bridge, the moving reflector lights, which were then west of the 
abutment, became brighter. Although proceeding cautiously, he was 
unable to plainly observe objects in his pathway until the Nonpariel 
reached a point about 60 or 75 feet distant from the pier. He en- 
deavored to avoid the collision with the abutment by a seasonable 
maneuver of his helm, and probably would hâve cleared the same, had 
not its crib extended about 1 foot into the canal beyond the invisible 
bank. The contention of claimant that the in jury to the canal boat 
was sustained solely on account of bad seamanship is not supported 
by the proofs. 

Libelant contends, inter alla, that, as the waters of Tonawanda creek 
were canalized, such creek was a navigable stream, within the légal 
définition of that term, and the érection of the abutments in question 
was presumptively illégal and a public nuisance. The principle of law 
governing this contention is quite clear ; but, as this action was not 
brought to remove objectionable piers and bridges, the légal navigability 
of Tonawanda creek is not strictly necessary to a décision of this con- 
troversy. Assuming Tonawanda creek, however, to be public waters 
of the United States, it is nevertheless shown by the évidence that in 
canalizing the same a well-defined channel for the saf e passway of canal 
boats was established. Conceding that Congress did not authorize the 
construction and maintenance of the bridge and pier in question, and 
that they were not erected in accordance with fédéral supervision, the 
évidence of claimant, nevertheless, indicates that the state exercised 
authority and control over the waters in question. It is incontrovertible 
that the state bas complète power over navigable streams and water 
courses within its boundaries, and it may authorize and supervise the 
construction of bridges over canals, rivers, and waterways within its 
limits, reserving, however, to the fédéral government the power to re- 
move unnecessary obstructions to navigation. Escanaba v. Chicago, 
107 U. S. 678, 2 Sup. et. 185, 27 L. Ed. 442 ; Transportation Com- 
pany V. Parkersburg, 107 U. S. G98, 2 Sup. Ct. 732, 27 L. Ed. 584 ; Will- 
son V. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L- Ed. 412. The pier 
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in question was erected by authority of the gênerai railroad law cf tliC 
State and by express permission of its officers baving authorit)- in tlic 
premises. Whether such permission was properly exercised, or whether 
the abutment endangered safe navigation, is a ]iroposition with vvbich 
we are principally concerned. If, by erecting an alratment or séries of 
abutments to support a bridge, the waterway or cbannel is made unsafe, 
and vessels are liindered or obstructed in their navigation, then by rea- 
son of such hindrances or interférence, if unex])lained, a Hability is es- 
tabbshed. Such is the holding of the cases. Blanchard et al. v. West- 
ern Union Telegraph Co., 60^N. Y. 510 ; Casement v. Brown, 148 U. 
S. 615, 13 Sup. et. 672. 37 L. Ed. 583 ; Vesscl Owner's Towing Co. 
v. Wilson et al, 63 Fed. 636, 11 C. C. A. 366 : Harrison v. Hughes, 
125 Fed. 860, 60 C. C. A. 442; The Modoc (D. C.) 26 Fed. >18 ; 
Clément v. Metropolitan West Side El Ry. Co., 133 Fed. 271, 59 
C. C. A. 289. 

So that in this case the claimant railroad company, though having 
the right to erect the abutment and cribbing, must nevertheless main- 
tain the same so as not to create hiddcn or dang-erous obstructions in 
navigation or to cause injury to crafts rightfully using the canal. 
From the proofs it is évident that the cribbing or caisson, as already 
stated, projected a submerged ledge or step in the creek and also in the 
canal. It was the plain duty of claimant to safcguard such obstruction, 
which endangered safe navigation, or to ' distinctly mark the place by 
spring piling or otherwise as would afford ample protection to boats 
lawfully navigated in the ordinary manner. Although acquainted with 
the channel and its snrroundings, the mastcr of the tow did not know 
of the existence of the submerged obstruction. He had freciuently 
passed under the bridge and alongside of the abutment ; but, its danger- 
ous character not being apparent, he cannot be held in fault. The 
Pierrepent (D. C.) 42 Fed. 687; The James A. Garfield (D. C.) 21 
Fed. 474; Wdson v. Charleston Pilots' Ass'n et al. (D. C.) 57 Fed. 
227. Ile was bound to exercise ordinary skil! and diligence in the 
management of the tow, and the évidence does not disclose the omission 
of this obligation. If the abutment had becn properly guarded, and 
marked or illuminated to give warning of danger, his négligence or 
concurring négligence probably would bc pcrceivable. 

Claimant contends that the character of the hole in the bow of the 
Ncnpariel, considered in connection with the testimony as to her dis- 
tance from the abutment and from the towpath, disc'oses that she did 
not strike the projection of the cribbing in the canal, but that in fact 
she came in contact with the projection which extended in':o the creek 
outside the canal line, and hence the primary cause of the collision is 
attributable to the navigation of the tow ont of her course. This con- 
tention, however, is not persuasive. There was an abundance of water 
in the creek just outside the canal line at the point where the pushing 
steam canal boat ported her helm, and it is unimportant whether 
the impact was in the creek, close to the canal, or actually in the 
canalized portion of the stream. The claimant must be held whoUy in 
fault, inasmuch as the évidence .shows tliat the extention of the cribbing 
and failure to give warning thereof was the proximatc cause of the dis- 
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aster. The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 h. 
Ed. 84. 

I hâve considered the testimony of the witness Knight, and as to 
boat clearances in the month of May down to and incluchng the date 
of coUision. Siich évidence, it is contcnded, is corroborative of the as- 
sertion that no canal boat and scow, such as described by witncsscs for 
Hbelant, passcd eastwardly at the time of the collision, and accordingly 
the claim that Capt. Kill was blinded by the glare of light is a pure fab- 
rication. The évidence of Kill, master of the tow, and of Becker and 
Loughlin, two of the crew, is to the effcct that a canal boat and scow 
with powerful reflector lights passed eastwardly on the opposite side of 
the canal. Such positive and direct testimony of witnesses who were in 
a position to accurately observe the occurrence is entitled to more cre- 
dence than that of the witness Knight, who stood on a bank 300 feet 
distant, and whose testimonv is purelv négative. 3 Greenleaf on Evi- 
dence (6th Ed.) § 375; The^\labama" (D. C.) 114 Fed. 214. 

Neither, under the circumstances, woukl it hâve been prudent for the 
Hengerer to back her engine or for the Nonpariel to drop her anchor. 
To reverse the momentum of the tow, despite her slow speed, undoubt- 
edly would hâve resulted in losing steering control, and probably with 
more certainty in disaster. 

The propositions that libelant bas no authority to maintain this ac- 
tion, on the ground that concededly the damages hâve been paid by the 
i:isurers of the cargo, and, further, that the business of the libelant 
was conducted under the trade-name of American Transit Company, 
are not thought to be of sufficient importance to warrant dismissing the 
libel. It is uniformly held that in a contract of affreightment, such as 
considered hère, the party undertaking the carriage of merchandise or 
its transportation by water from one point to another is a bailee and 
lias a spécial property therein, and on account of bis interest in the 
property carried may bring an action against a wrongdoer to recover 
damages for its destruction or s])oliaticn. Another action by the 
cargo owner or insurer to recover for the loss is not permitted, where 
the damage bas been satisfied or the wrongdoer bas been released from 
liability. Payment by the tort-feasor to the libelant of the damages 
sustained by reason of the injury would be an etïectual bar to any 
further recovery arising out of the same cause of action, eithcr by tlie 
cargo owner or the insurer. The Jersev City, 51 Fed. 527, 2 C. C. A. 
3G5 ; Hardman v. Brett (C. C.) 37 Fed. 803", 2 L. R. A. 173. In The 
Commander in Chief, 1 Wall. 51, 17 L. Ed. fi09, it was held that "un- 
doubtedly ail persons interested in a cause of collision may be joined 
in the libel for the prosecution of their own claims and the protection 
of their own interests," and that other persons interested in the re- 
covery may pétition to intervene for the protection of their interest 
at any time before the fund is actually distributed and p-iid out of the 
registrv of the court. The Propeller Monticello v. MoUison. 17 How. 
152, 15 L. Ed. 68: The Beaconsficld, 158 U. S. 303, 15 Sup. Ct. 800, 
39 T. Ed. !)i)3; City of Chicago v. Pennsylvania Co., 119 Fed. 504, 57 
C. C. A. 509. The cases cited are applicable, and decisively négative 
the point that payment of the loss by the insurance company prevents 
recovery by the shipper or carrier. 
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In the case of Wood v. Erie Railway Co., 72 N. Y. 196, 28 Am. 
Rep. 195, it was décidée! by the New York Court of Appeals that 
the fact that an owner and shipper of property is doing business under 
a fictitious or trade name is no défense in an action by the owner for 
damage to such property while in transit. Hence it is clear, even 
though the contract of afïreightment was made in the name of the 
American Transit Company, the undisputed évidence being that Hbelant 
transacted business under that name, that the objection urged is not 
such as to conclude the prosecution of this action in the individual 
name of libelant. In any event, no harm will resuit in allowing an 
amendment to the libel setting forth the fact that the business was 
conducted under the trade-name mentioned. Permission to so amend 
being requested in Hbelant's brief, it may be considered as granted. 
Benedict on Admiralty, § 483. 

Evidence was given showing payment by Hbelant to the cargo own- 
ers of the amount of $19,106.74 in full of their damages. The dam- 
aged cargo was sold by libelant at auction for $5,000, and after paying 
expenses, as well as allowing for loss of freight, there remained an 
actual loss of $15,520.51. This amount libelant is entitled to recover, 
with interest from the 14th day of May, 1901. 

A decree may therefore be entered against the New York Central 
& Hudson River Railroad Company, which alone is deemed in fault 
for the collision, and dismissing its pétition to bring in the canal 
boats Nonpariel and William Hengerer, with costs. 



PERKINS V. HENDRYX et al. 

(Circuit Court, D. Massachusetts. Deceiuber 11, 1906.) 

No. 1,752. 

1. Equity— Bill ov Revikw Against Partners— Necessary Parties. 

To a biil in equity in the nature of a bill of review to vacate a decree 
in favor of a partnership, wbere me partnership has been dissolved and 
one of the partners has died sinee the decree was entered, his adminis- 
tra tors are substantial, but not necessary, parties, and wbere they cannot 
be brought in because eut of the jurisdiction tbe court will not for that 
reason dismiss the bill, but will permit the suit to proceed against the 
other partners. 

2. Same— Vacation of Deoree— Mistake. 

A decree in equity dismissing a bill, entered by mistake on bîll and 
answer, when, in fact, the case had not been set down for hearing on 
bill and answer, was without Jurisdiction and void, and the complainant 
is entitled to bave the same vacated on the filing of a bill in the nature of 
a bill of reriew, and to a hearing on tlie merits without regard to the 
lapse of time, where there has not been such lâches on his part as to de- 
bar him from such relief. 

In Equity. 

John Me C. Perkins, pro se. 

L. L. Scaife and Dwight L. Fullerton, for défendants. 

HALE, District Judge. This is a bill in equity in the nature of a bill 
of review. The original case was heard on bill and answer. On March 
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31, 1888, a decree was entered dismissing the bill. The complaînant 
now seeks to hâve that decree vacated, upon the ground that the court 
was without jurisdiction to make the decree, for the reason that the 
case was, in fact, never set down for hearing on bill and answer. The 
présent bill sets out ail the material proceedings upon the original bill 
down to July 31, 1885, with copies of the pleadings and docket entries 
attached and made a part of the bill. Among thèse entries is the 
following : 

"July 21, 1885, answer to bill ameuded so as to become a bill for relief, 
filed. Heard before Coït, J., on bill and answer." 

The bill sets out the full decree dismissing the bill. The bill, among 
other things, contains this prayer : 

"Your complaînant prays that tbe decree of dismissal of March 31, 1888, 
may be set aside and vacated becavise the court had no .iurisdiction to en- 
tertain tbe submission on the bill and answer of July 21, 1885." 

The theory of the complainant is that the court was absolutely with- 
out power to hear and détermine the case on the bill and answer, in the 
absence of a submission; that ail proceedings subséquent to such dé- 
termination of the case were null and void ; that the decree entered on 
March 31, 1888, was not merely voidable, but absolutely void; and 
that no lapse of time can give effect to a void decree. 

1. The respondents urge that the bill should be dismissed for want 
of necessary parties. The bill allèges the défendants to be as foUows : 

"Andrew B. Heudryx, a citizen of New Haven, in tlie state of Conuectlcut, 
and Nathan S. Johnson, a citizen of Waverly, in the state of New York, tbe 
iSurviving members of the flrm of Andrew B. Hendryx & Co., formerly doiug 
business in New Haven, Conn., Lockwood Hotchkiss, the third member of the 
flrm of Andrew B. Hendryx & Co., the original défendants in this suit, having 
deceased ou January 31, 1903, in Derby, Conn." 

The défendants now say that the bill should be dismissed, because the 
administrators of the deceased partner, Hotchkiss, are indispensable 
parties. The question is whether this bill of review can be brought 
against the surviving partners alone, or whether it must be dismissed 
on the ground that the administrators of the deceased partner are 
necessary parties; Lockwood Hotchkiss, now deceased, having been a 
party to the original suit. It is impossible actually to make thèse ad- 
ministrators parties, because they cannot be reached by the process 
of this court, and also because, as it is urged, administrators cannot 
eitlier sue or be sued outside of the state from which they dérive their 
authority. This point was raised by the défendants' plea and was heard 
by the Circuit Court. In January, 1904, in a very clear and ample 
opinion (127 Fed. 418) the court overruled the plea of the défendants, 
■and said: 

"There is therefore uo good reason why the bill of review should not pro- 
-ceed against thèse défendants, nor why the original decree, upon proper cause 
shown, should not be set aside as to them. If subsequeutly, in the course of 
thèse proceedings, it should appear that the partnership assets are insuffl- 
xiient to meet the complainant's claim, and it is sougbt to hold the individual 
property of the défendants liable, the question may properly arise whether 
the cause can proceed further in the absence of the représentatives of the de- 
.ceased partner." 
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Défendants now clanii that they hâve shown by testimony that tlic 
firm was dissolved and its affairs settled before the death of liotcbkiss, 
and that it follows, if the présent défendants are held liable, that they 
must respond ont of their individual property. Upon a carefnl ex- 
amination of the record I do net find any affirmative évidence proving 
the facts claimed by the défendants; but, even if such facts were shown, 
the court is of the opinion that such facts would go no further than to 
show that the administrators of the estate of the deceased défendant 
are interested and "substantial" parties, but not necessary and in- 
dispensable parties. 

In Barney v. Baltimore City, 6 Wall. 280, 18 L. Ed. 825, in speaking 
for the Suprême Court, Mr. Justice Miller enumerates the three classes 
of parties which courts in chancery hâve recognized, namely, formai, 
substantial, and necessary parties. He says further: 

"ïhe learning on tlie subjoct of parties to pviils in chnncery is eo])io\is, and 
witliin a liuiited extcut Tlie principles wliicli goverii tlieir introduction are 
flexible." 

Necessary parties are those whose absence would leave the contro- 
versy in such a condition that its final détermination would be impos- 
sible, or highly inconsistent with equity and good conscience. I think 
that thèse administrators are parties who are clearly within the défini- 
tion of "substantial parties." They are parties who would bave an 
interest in the resuit and ought to be joined if they were within the 
jurisdiction; but their interests are separable from those of the other 
défendants. Their absence does not prevent equity from being donc 
to the other défendants. 

In Daniell's Chancery Pleading & Practicc, vol. 1, § 150, Lord 
Redesdale's language is cited: 

"■\Vlu'ii a fierson wlio oii'Jîlit to be a party is ont of tbo jnrisdiction of tlia 
court, tliat fa et, l)eing statcd in tluî bill, and adiuitted l)y tiie défendants, or 
proved at the lieiu'ing, is. in niost cases, a su!ti(ni'nt reasoii for not briiisin;^ 
liim before tlie court; and tlie court will proceed, witliout hiui, agaiust tlie 
otlier parties, as far as circunistances will permit." 

The text-writer cites a long line of authorities sustaining this prop- 
osition. 

In Cockburn v. Thompson, 16 Ves. 336, Lord Eldon treats of the 
subject of dispensing with parties, ând says: 

"Tlie same prineiiile in a sreat vaript.v of case.s lias obliged tlie court to 
disiiense witli tbe gênerai rule as to jiersoiis ont of its jurisdittioii ; aud 
tliere are many instances of .iustice adnihiistered in tliis court in tlie absence 
of tliose, witliout wbose i)r(>sence as parties, if tlie.y were witlUn tbe jurisdic- 
tion, it would not be adniinistored, as it obviously cannot be so conipletely, 
as if ail persons interested were parties, but tlio court does what it can." 

In Lawrence v. Rokes, 53 Me. 110, a leading authority in Maine, 
Judge Kent says : 

"Wlifere persons not witliin the jurisdiction are naiiied as parties, it may 
be reriuired. before a hearing on the iiierits. tliat the court slioukl be satisfled 
that tlie absent parties hâve actual kiiowledge of the pendency of the bill 
against tliein, and that they can, if they see lit, appear and answer, if such 
notice, formai or informai, can be reasonably given. But this is not absolutely 
ess<}iitial to authorize the court to i)roc(îed with tlie parties before them. It 
Is a niatter in the discrétion of the court in each case, dependiug upon its 
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character. • • * The Suprême Court of the United States bas often eon- 
sidered this question of necessary parties, and has gone great lengths in sus- 
taining bllls, where ail the parties could not be reaehed." 

The court then cites numerous Suprême Court cases of this character. 

In Towle v. Pierce, 12 Metc. (Mass.) 329, 333, 46 Am. Dec. 679, 
the Massachusetts court renders its décision on the strength of a cita- 
tion from Story: 

"The gênerai rule Is that to a bill against a partnershlp ail the partners 
mupt be made parties ; but if one of the partners be résident in a foreign 
country, so that be cannot be brought before the court, and the fact is so 
charged in the bill, the court will ordinarily proceed to make a deeree against 
the partners who are within the jurisdiction, with this qualification, bowever, 
that it can be donc without manifest Injustice to the absent partner." 

In Whitehouse's Equity Jurisdiction, Pleading & Practice in Maine, 
a book of real value, not only in Maine, but to the gênerai equity stu- 
dent and practitioner, the author gives a valuable list of citations upon 
this subject, and states the rule as to substantial parties as clearly as it 
is stated anywhere in the text-books. He says: 

"The term 'substantial parties' Inchides those persons who hâve sonie ma- 
terial or bénéficiai interest in tlie subjeet-uiatter of tbe suit, so tlmt tlicir 
joiuder and subjection to the jurisdiction Is désirable and will he re(inircd liy 
the court when practicable. in pursuaiice of that rule wliicb ro<)ulreK tliat tlie 
court sball do complote and final justice by adjustiug ail tlie ri;:lits of ail 
parties iuvolved in the cause, but vvliose interests are separalile from otiier 
parties before tbe court, so that if It is impossible, or extremely inioiiveiiicnt, 
to subject tlieui to the jurisdiction, tbe court can pro(-ewl to a dccree williout 
tbem, and do final justice to the jjarties before it without afEectiug the iu- 
terests of such persons as are not before it." 

In 127 Fed. 448, Judge Coït decickd the question of parties as it 
was then before him upon the plea. His reasoning and citation of au- 
thorities is entirely applicable to the question novv before the court and 
décisive of it. The absence of thèse parties from the' jurisdiction, and 
the impossibility of obtaining their présence within the jurisdiction, 
should not prevent the court from doing equity in this suit to the per- 
sons who are actually before it. The bill will not be dismissed for this 
cause. 

2. The court may nbw proceed to the main question arising in the 
case. Under ail the facts shown in the record, and in view of the rules 
that should govern courts of chancery, should the dccree of dismissal 
of March 31, 1888, be vacated; the court having had no jurisdiction in 
the premises? 

In 1897 a bill in equity, in the nature of a bill of review, Vi'as brought 
before this court by the same complainant against the same défend- 
ants, and against the défendant Hotchkiss novv deceased. On that bill 
the complainant alleged substantially the same state of facts as are set 
out in the bill in equity now before the court. Among other things, 
he pleads that the défendants filed their answer to the bill in equity. 
No. 2,023, on June 29, 1885 (a copy of which answer was afterwards 
filed on March 31, 1887), and that the complainant submitted the case 
on the bill and on that answer ; but that, without the knowledge of the 
complainant or of the court, the answer filed on June 29, 1885, was 
"fraudulentlv removed from the files of this court, and no note of the 
149 F.— 34 



530 149 FEDERAL REPORTER. 

filing of said answer was made în the court docket by the then clerk 
of this court." In the bill of 1897 complainant rests his whole case on 
fraud, setting forth that the answer of June 29, 1885, was "fraudulent- 
ly removed from the files of this court." 

Judge Coït heard the case in the Circuit Court. In Hendryx v. Per- 
kins, 114 Fed. 801, 52 C. C. A. 435, his décision is found. In that dé- 
cision he found the facts in détail and fuUy stated the case. He found 
that no fraudulent practice of any nature whatsoever had been proven 
in the case. He thus stated his conclusion: 

"On .luly 2lst the défendants filed an answer to the supplemental bill for 
diseovery and relief, and the court proceeded to a hearing on this bill aud 
answer. This is most material. The complainant objected to any hearing 
upon this bill and answer, and the court had no riglit to set the case down 
for hearing, uniess upon motion of the complainant or with his assent. That 
hearing took place under a mistake of ail parties — the counsel for the com- 
plainant, because he\supposed that the case had been set down for hearing 
upon the bill and answer as they stood on June 29th, when It could not hâve 
been se set down under the facts as I find them ; and under a mistake of the 
court and of the counsel for the défendants in settlng the case down for 
hearing upon the bill and answer of July 21st. The resuit is that the com- 
plainant has not been allowed to make out his case. There bas been no hear- 
ing upon the merits. There was a mistake of fact, for which I think the 
parties, the counsel, and the court were ail to a certain extent responsible. 
The court undertook to render a décision and enter a decree upon the bill 
and answer filed on July 21st, which was a wrong proceeding on its part. 
To be sure, the complainant contended for a position which was untenable, 
and which helped to mislead the court ; but that affords no .iustifleation of 
the course which was pursued. * * * Under ail the circumstances I hâve 
decideU to take the respousibility of allowing this case to be reheard, leaving 
my action to be reviewed by the appel late court. I propose, therefore, to en- 
ter an order that the final decree entered on March 31, 1888, be vacated ; that 
the eopy of the amended answer iîled on the 31st day of March be treated in 
ail respects as the amended answer to the bill for diseovery, ordered by the 
court on June 29, 1885, and which has been lost from the files of the court; 
that ail other opinions, motions, and orders made or entered subséquent to 
July 21, 1885, be vacated; and that the cause stand upon. the pleadings as 
they appear on the 21st day of July, 1885." 

From the décision of the Circuit Court an appeal was taken. In 114 
Fed.. 803, 52 C. C. A. 435, is found the décision of the majority of 
the Circuit Court of Appeals hearing the case. The decree of the Cir- 
cuit Court was reversed upon the ground that the record disclosed an 
original bill to impeach the decree on the ground of fraud; that no 
fraud was found, and so it was impossible to render a judgment for 
the complainant. Shortly after the décision of the Circuit Court of Ap- 
peals the complainant filed in the Suprême Court a pétition for a writ 
of certiorari, which was denied. In March, 1893, complainant filed a 
pétition to the Circuit Court of Appeals for recalling the mandate. The 
court treated this pétition as a pétition for a rehearing, and in 123 
Fed. 2G9, 59 C. C. A. 2G6, the court denied the pétition, and, among 
other things, said: 

"Whatever we hâve decided with référence to the case has been on It as 
made by the record, which we hâve held discloses an original bill to impeach 
a decree on the ground of fraud. While a considération of this question nec- 
essarily called out several propositions whlcli may lead to the conclusion that 
the complainant below, now the appellee, is entitled to no relief whatever, 
yet it must not be assumed that we hâve so decided. In other words, we hâve 
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not .iurtieially oonsidered whether he conld proceed by a summary pétition, 
or by any metliod wliich would claim that the proceedings below on tlie orig- 
inal bill were vold for mistake on tlie part of either liimself or tlie court, 
if tliere was any. As to ail suçtt considérations, we express no opinion except 
as neeessarily inyolyed in tlie questions judiclally before us in the rnanner 
we bave already stated." 

It appears, then, that the décision of the Circuit Court was based up- 
on the proposition that, while no fraud was shown, a mistake was clear- 
ly shown. This décision of the Circuit Court was reversed by the Cir- 
cuit Court of Appeals, because there was not enough in the record 
before it to raise any question except the question of fraud. In the 
record now before us the complainant bases his prayer for relief on the 
ground that by mistake the court took certain action in the premises 
which it had no jurisdiction to take. 

Upon a careful examination of the décision of Judge Coït, to which 
I hâve referred and which is found in 114 Fed. 801, 52 C. C. A. 435, 
it is évident that he intended his décision to be a finding of facts. The 
décision is evidently not intended as a formai opinion. The early part 
of the décision is intended to state the facts on évidence which he 
found. The latter part states his conclusions. In 123 Fed. 270, 59 
C. C. A. 266, the Circuit Court of Appeals has said: 

"It may be well to state hère that the law is thorouglily settled that a mère 
opinion of a judge in the Circuit Court in an equity case is not a 'flnding and 
statement of facts.' ïhis has been very lately said by the Suprême Court 
in Finney v. Guy, in an opinion passed down on April 6, 1903, 23 Sup. Ct. 
558, 47 L. Ed. 839, in the following language: 'No such issue was Involved 
in the Hanson Case, and the opinion regardiug such question is only the opin- 
ion of the very able .1udge who gave it upon an abstract proposition, aa dls- 
tinguished from an adjudication upon a point actually in Issue.' " 

I do not think that the Circuit Court of Appeals on the strength of 
Finney v. Guy intends to exclude the court from looking to Judge 
Colt's décision to obtain certain facts which he has stated to be facts; 
but, however that may be, the record now before me shows clearly 
what mistake was made. An answer was filed on June 29th. The 
cause was set down for hearing on bill and answer. Subsequently, 
on the 21 st day of July, another answer was filed; but the case was 
not, and could not hâve been, set down for hearing upon that answer. 
The court, then, under mistake of fact, dismissed the amended bill, 
upon which there had never been any submission. It dismissed the 
bill upon the probative force of the answer, when, in fact, the case 
had not been set down for décision upon the amended bill and answer. 
The resuit was that the complainant never had his day in court. It 
may hâve been that, if issue had been joined and proofs offered in re- 
spect to matters contained in the answer, the complainant would bave 
found himself in further difficulties. We cannot now try out that case 
and find what would hâve happened. The fact, however, is clearly 
before us that the complainant never did bave his day in court. In an 
opinion dissenting from the majority of the court on the case as pre- 
sented in the bill of 1897 Judge Aldrich said : 

"I am under a strong conviction that the relief sought ought to be afîordeâ. 
not upon the ground of fraud, for that Is not shown, but upon the ground of 
accident or mistake, which is found as a fact, and stated by the learned cir- 
cuit judge in the coi: below as a reason for his action in vacating the orig- 
inal decree; and, if uecessary for such relief, that leave should be granted 



532 149 FEDERAL REPORTER. 

to reframe the pétition, to the end tlmt relief may be afCorded upon the ground 
of m!s:(îilve in ;U'coi-d,'in('e witii tho view of the circuit coure as .siiowu by 
the flndings and the opinion tliercin." 

The majority did not take the vîew that the court had the right to 
proceed as siu:;<;-ested by Judg-e Aldrich, but did make the explaiiatioii 
in 123 Fed. 2v'0, 59 C. C. A. 2(;G, vvhich I hâve quoted above, and which 
looks to some future action, claiming that "the proceedings below on 
the original bill were void through mistake." Such action bas been 
taken by this bill of review. The record is fuUy before this court. It 
appears that by a mistake for which, as Jndge Coït finds, the ])arties, 
counsel, and the court were ail to a certain extent responsible, the court 
undertook to render a décision and to enter a decree upon the bill and 
upon an answer filed on July 21, 1895, when, in fact, there had been 
no submission of the case upon thèse papers. It would bave been 
easy for Judge Coït to excuse himself from adniitting any fault on his 
part, and to attribute the resuit to the untenable position taken by the 
complainant, to which référence is made, and to the mistake of parties ; 
but he frankly assumed a part of the blâme for the mistake, and made 
no excuse. He did this with a simple désire to do justice. He per- 
formed an act of clear judicial integrity. 

The case now présents a record which shows that the court acted be- 
yond its jurisdiction. Such action was absolutely void. The court 
cannot sustain the contention of the défendants, that the error was 
merely one of practice and within the jurisdiction of the court, although 
this position has been argued with great ability. I\Iuch of the learn- 
ing which learned counsel hâve invoked would apply if the record 
showed that the court had jurisdiction and had made a mistake. Clear- 
ly the test is wdiether or not the court had jurisdiction in what it did. 
The record shows that it had no jurisdiction. Having, then, no power 
to hear the case oti the submission which it made, its judgment and 
decree were void. No length of time can give effect to a decree based 
upon no jurisdiction. No lapse of years can give virtue to a void judg- 
ment. As Judge Aldrich has said : 

"It Is iuconeeivable that a court niay relieve from the mistake of a clerk In 
filing a wrous; pajier or wrdiii.; order, and still be witliout j)o\ver to relieve 
from its owu ]uistai<e in tukiiig up, considering, imiCl disniissiug a case upon a 
wrong paper or a record not su'iiuitted." 

This court should not be prevented from doing justice by the fact 
that the complainant has been slow in invoking the aid of the court; 
that he was at first under the misapprehension that he was a victim of 
fraud, rather than of mistake ; that through illness, or from other caus- 
es, he has not availed himself of ail the opportunities wdiich courts of 
eqr.ity bave afforded him, or by the fact that the granting of the relief 
sought by his bill may only bring him into further litigation. 

Ihe fact still remains that he is entitled to bave his day in court, 
and by a mistake he has been deprived of his right. It is the duty of 
this court upon the record to give the complainant this right. The fol- 
lowing entrv may be made with référence to the original suit, No. 
2,0,'J3, namcly; _ 

The final decree entercd on March 31, 1888, is vacated. The copy 
of the amended answer filed on the 31st day of March, 1887, is to be 
treated in ail respects as the amended answer filed in court on June 29, 
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1885, which was lost from the files of the court. AU opinions, mo- 
tions, and orders made and entcred subscqtient to July 21, 1K85, are 
vacated; and it is ordered tliat the case stand ui^on the picadings as 
they appeared on the ;ilst day of July, 1885. 



BRITTSIT SfARITIME TRUST. Limited, y. ^iITtxsoN S. S. LINE. 
(District Court, S. D. New York. Novcniljer 14, 100(i.) 

1. SitiPPiNG— Manker of Loadisg by Cuakti;iîi:k— ÎJ.SE of Masîs to Support 

BoOiMS. 

A custom of charterers of vessels to xi-'c tlioir m;ists as iiarts of the ap- 
paratus of clerrielîs for loadiug aiid (.iistliar,ij;ii:g cargo, in tlic aI)S(>ii<p ut 
express contract, caimot impose ou tlie owners of ciiartercj vei^seis tbo 
daty and respoiisibility of providiiig luasts of s.ufficieut strcngth to sus- 
tain loads of unusual and excpfsi\e \veij;!)t, and, wliere a vessel is of 
siich ptreneth in construction as to fully lueet ail tlie reiiuirenients of lier 
class and ratins at Lloyds, and of her ciiartcr, and a chartcrer, wlio. witli- 
out the consent of the owner oi' iiiastcr. in loading suljjects her nuists to 
Etrains far ahove their computod worliing strength, takcs tlJc risk and 
responsibility. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 219, 
220.] 

2. SAME— LlABILITY POK PiREAKrNG OF M.4ST. 

A steamer \vas chartered, by a tiine charter to be employcd in carrying 
lawful niercliandise. The loading was to be done by the charterer with 
the assistance of the erow ; tlu^ ownors to provide ropes, talis, etc., to 
handle ordinary cargo up to thrce long tons in \veig..t, and tlie captain to 
be under the orders of the chartei'er as regards eiiiployment, asioncy, or 
other arrangements. At tiie time of the charter the nature of tiie cargo 
was unknown, but the charterer siibscqueutly decided to take a full cargo 
of S.") locomotives from New Yorlc to Colon. The boilers weiglied 18 tons, 
of 2,000 pounds eacli, and the teiiders 14 tons each. The vessel's tacicle 
being inadéquate to handle siu-h woights, the charterer, without Consulting 
the niaster, rigged a boom connected to the mast, which was strengtiiened 
by preventers, which, however, and eST'cciaDy on one side, were inadé- 
quate to secure rigidily of the mast. When most of the cargo had been 
loaded, and wbile a tender was being lifted. flrst a shroud pin and then 
the mast broke. Both were of suTicient strengt'i for ordinary purposps, 
and the vessel was rated liy Lloyds as 100 AI. Jfflil. tlmt tlie res')onsibil- 
ity for the loss rested upon the charterer, and not upon the vessel. 

3. SaME— DUTY TO l^ROVIDE JÎEN TO RuX WlNCIIES. 

Under a charter party which recniired the owners "to provide men to 
run winches," the ship's duty is satisfied liy furnishing compétent meu, 
although they may not be persona^ g:-ahe to tlie charterer's stevcdorcs." 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. § l(jl.] 

In Admiralty. On libel and cross-libel. 

Convers & Kirlin and Mr. Hickox, for libelant and cross-respondcnt. 
Wheeler, Cortis & Haight and Air. Eullowa, for respondent and 
cross-libelant. 

HOUGH, District Judi^e. Y/hile loadinsf carcfo in this harbor on 
April 25, inofi, the mast of the steamship Austriana, then urder 
charter to the Munson Stcams' 'o Line, buclded and lir'^'-f>, l'^e 
owners of the vessel hâve been obligea to pay for th? cost of repairs, 
and the charterers bave incurred expense through delay and interfer- 
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ence with the loading and discharge of the cargo. Each party allèges 
that the breaking of the mast was the fault of the other, and both 
hâve filed hbels. 

The vessel had been chartered on April 6th, and before that date no 
information had been given the owners as to the cargo intended for 
her, and, indeed, the charterers did not know iintil after that time with 
what they would load lier. The charter part}' is in the "Government 
form" of time charter, has been known to the trade for many years, 
and contains no direct référence to the steamer's masts. The charter 
provisions material, in the opinion of either party, to this controversy, 
are, in substance, as follows : The steamship is described as of 0,800 
tons dead weight carrying capacity, built in 1901, and classed 100 Al 
at British Lloyds. She is stated as "tight, staunch, strong and in every 
way fitted for the service." She is to be "employed in carrying lawfnl 
merchandise." The owner is to provide and maintain a full complé- 
ment of ofEcers, seamen, engineers and fîremen. The charterers shall 
pay "ail other charges whatsoever," except those specifîcally allotted 
to owners' account by the charter party. The captain "shall render ail 
customary assistance with ship's crew and boats." The captain shall 
be appointed by the owners, but shall be "under the orders and direc- 
tion of the charterers as regards employment, agency or other arrange- 
ments." The owners are "to provide ropes, falls, slings and blocks, 
necessary to handie ordinary cargo up to three tons (of 2,840 Ibs. each) 
in weight." The steamer is "to work night and day, if required by 
charterers, and ail steam winches to be at charterers' disposai during 
îoading and discharging, and steamer to provide men to work same 
both day and night as required ; charterers agreeing to pay extra ex- 
pense, if any, incurred by reason of night work, at the current local 
rate." In the event "of loss of time from deficiency of men," payment 
of charter hire shall cease until the vessel be "again in an efficient 
State to résume her service." 

On or about April 9th, the charterers concluded to use the Avistriana 
to carry a cargo of locomotives from New York to Colon. They hoped 
to ship on her 40 complète engines, but she was found capable of 
stowing no more than 35. The loading of each locomotive entailed 
the lifting of a boiler and tender, besides other smaller parcels. The 
packed weight of a boiler was known to be from 18 to 19 (short) tons, 
and of a tender something over 14 (short) tons. Thus 70 packages, 
weighing over 14 tons, were in someway to be lifted on board in 
New York, and similarly gotten overside at Colon. 

The charterers are, and for years hâve been, large employers on time 
charter of vessels in West Indian and South American trade. Their 
fleet seems to average about 50 vessels, and it has at times been even 
more numerous. It is, and long has been, their habit, and that of 
other charterers, to use the masts of vessels in their employment as 
parts of the apparatus of derrick booms, etc., necessary for the handling 
of cargo. They had in their business used masts in loading packages 
weighing as much as 20 or (according to some witnesses) 25 tons; 
but never before had they destined for any one vessel a cargo contain- 
ing such numerous heavy weights as those they elected to put on 
board the Austriana. 
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The master of the steamship testifies that, when he learned the nature 
-of his cargo, he told the charterers' agents that he could form no 
judgment as to the sufficiency of his masts for handling such heavy 
Ufts, and that to him the masts seemed toc slight for the purpose. 
While this testimony seems to me inherently probable, it is most posi- 
tively denied by the représentatives of the charterers, and I find, on 
the testimony of the more numerous witnesses produced by the char- 
terers, that the Munson Line did not cominunicate with the master, 
did not ask liis opinion, did not seek his judgment as to the strength 
of his masts, and made no examination of the masts whatever, limiting 
their inspection of the steamship to the capacity of her holds and dieir 
suitability for the stowage of this unusual cargo. 

The charterers' '"outside superintendent" personally rigged the Aus- 
triana to load her cargo, and describes himself as "the responsible 
party." It is évident that the work was looked upon as unusually 
arduous and as requiring spécial care, for, beside the superintendent, 
two foremen stevedores regularly employed by the charterers seen- 
to hâve been on board most, if not ail, of the time. The mainmast of 
the Austriana was 3O5/2 inches in diameter at a point 9 feet above deck 
and just above the "pad" which surrounds the mast and supports the 
derrick booms belonging to the ship. The shrouds met on either side 
of the cross-trees, and were there supported on a two-inch iron boit 
running through holes in the cross-trees. The three shrouds on each 
side were thus supported by one pin. This arrangement is rather a 
new fashion, but during the last seven or more years has become 
quite common. It is obviously casier and cheaper to build than the old 
fashioned mast-ring or the separate pad and eye for each shroud. 
It is also probably less strong, as it measures the holding strength of 
ail the shrouds on one side by the strength of a single pin. As the 
ship was not required to furnish tackle for more than a three-ton lift, 
the charterers put on board a boom confessedly stronger than the mast, 
stepped it on an oaken shoe fastened to the deck by angle bars riveted 
through the deck plates (boring holes for the purpose through the 
plating), and connected it to the mast by a topping lift of several parts 
■of steel hawser. 

Concededly, before subjecting the mast to the expected strain, it 
needed strengthening by preventers. The charterers, accordingly, 
rigged on the port side, a preventer almost whoUy of steel wire rope, 
leading straight from masthead to deck ; and on the starboard side 
they constructed an arrangement of manila rope (in effect) leading 
from the masthead to the end of a smaller derrick boom standing up 
at an angle and attached to the side of the mast away from the 
leading hatch, and from the end of that boom leading to a point on the 
deck opposite the lower end of the wire preventer. I find that thesa 
preventers did not, and could not, take up or resist equal .strains, be- 
cause they were necessarily of unequal tensile strength, i. e., the manila 
would stretch far more than the wire, with the resuit that the star- 
board shrouds v^'cre continually subjected to more than their fair share 
of strain. 

I further find that the starboard preventer was defective, in that it 
had not a "straight lead." The object of a preventer is to secure rigid- 
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ity, and to do this it must itself be as rigid as possible, and this arrange- 
ment of ropes and boom coidd not be rigid for obvions mechanical 
reasons. I agrée with the witnesses who hâve described this starboard 
preventer as a "makeshift." The reason for its existence is, in my 
opinion, that the cargo was coming in over tlie starboard side, and the 
stevedores did not wislr so permanent a tliing as a wire rope secnrely 
fastened to interfère with their opérations. The dcrriclc boom and 
appurtenances used for the makeshift preventer conid be, and had been 
shortly before the accident, themselves used for smaller parcels of. 
cargo. 

Thèse arrangements of the charterers were ncither devised, assisted 
in, nor objected to by the master or officers of the steamer. The mate 
pointcd ont the starboard shroud pin as a place to fasten one of the 
blocks comprised in the starboard preventer, and sometimes snggested 
tautening or loosening this or tliat rope ; but tire management of tiie 
whole matter was, in my opinion, witli the charterers, and their super- 
intendent bas testified to his own responsibility therefor. After nearly 
a.0 the cargo was aboard, after most, if not ail of the 18-ton boilers 
had been lifted, and while a 14-ton tender was hanging suspended 
amidships froni the charterers' boom, the starboard shroud pin broke, 
instantly slackening the starboard rigging, the mast broke in the pad, 
and the weight fell, fortunately only six inches and without causing 
further damage. 

Much testimony bas been taken to prove that the mast was weak. 
Its construction might bave been improved, and it broke at its weakest 
point; but it is clear that no mast would bave stood after the shroud 
pin broke. I fînd the mast good, if properly stayed. 

The pin also is declared weak, and it seems of a hard and somewhat 
brittle fiber, though externally perfect. In my opinion it too would 
bave lasted through the remaining 10 per cent, of cargo, had the star- 
board stay been as good as the port one. 

The foregoing facts appear to me to furnish ample justification for 
putting the responsibility for this accident upon the charterers. They 
made no inspection, they asked no advice, they as.sumed a mast suffi- 
cient for the heaviest cargo they had ever handled, they rigged an 
unscientific and necessarily insufficient preventer, and the disaster 
happened as the load was just at the point where the greatest strain 
was upon the defective starboard apparatus. The importance, however, 
of ascertaining, if possible, such limitations as may exist upon the 
right of a charterer to use the chartered vessel's masts, leads me to 
consider carefully the arguments based upon the asserted légal duties 
or privilèges of the parties, rather than upon the confessedly singular 
circumstances of the Austriana's remarkable cargo. 

The charterers assert, admitting arguendo the facts as hereinabove 
fotind : 

1. That the silence of the Austriana's captain, or his failure to object 
to the loading arrangements devised by the charterers, rendered such 
arrangements those of the ship, and made their failure something for 
which the shipowners are responsible to the charterers. No authority 
is produced for this proposition. The master Vv-as by the agreement 
of charter "under the orders and direction" of the charterers, and he 
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was also bound to "render ail customary assistance with the ship's 
crew." To assert that, because he might hâve been ordered to set up 
thèse loading arrang-ements, and to use his crew so to do, therefore 
(althoiigh nothing of the sort was donc) his owners became responsible 
for tlie négligence of those who actually did the work, is, I think a 
unique method of escaping liability for one's own acts. The conten- 
tion is overruled, without expressing any opinion as to what would hâve 
been the effect, either inter partes or in respect of third persons, had 
the master actually done what the charterers did. 

2. The charterers' main contention, howcver, was asscrted by them 
in letters to the shipowners' agents evcn before this accident. Ont of 
that asserted right, irrespective of any détails of négligent or insufficient 
rigging, this litigation bas really grown. 

The .'\ustriana's master, even before the fracture of the mast had 
demonstrated danger, objected to being required to unload at Colon, 
with himself as chief stevedore, this extraordinary cargo. The char- 
terers immediatclv asserted their right to load the ship "with any 
lawful merchandise." They declined to acce]Dt "responsibility for any 
accident occurring directly or indirectly through the discharge of this 
heavy cargo," and their counsel now insist that, inasmuch as locomo- 
tives are lawful cargo, they had a riglit to use the ship's masts for the 
loading and unloading thereof, and any deficiency in strength on the 
part of the niasts or rigging is as midi an infringemcnt of their rights 
as a lack of seavv'orthincss in tlic hull of the stcaniship. This statcment 
of the charterers' claim avoids, however, discussion of the vital question 
to be considered in limine. It assumes that 35 locomotive boilers, 
weighing 18 tons each, and an equal number of tenders, weighing 14 
tons each, were, so far as the use of the Austriana's mast was con- 
cerned, lawful cargo. It would hardlv be contended that an article of 
such high spécifie gravity as to permit 100 tcns thereof to be laden 
on a small fraction of the deck space of a hold, having 100 tons capac- 
ity, could be lawfullv so loaded as to crush the deck, though that deck 
were perfectlv capable of sustaining the same wcight when properly 
distributed. So, too, the bare fact that locomotives are lav/ful cargo 
does not prove that charterers had any right to so load them as in the 
loading to destroy the ship's mast. 

In légal efifect I think the charterers' contention must rest upon either 
(a) an implicd warranty of the mast as capable of use in loading a 
cargo such as this one, or (b).upon a custom of using the masts of 
chartered vessels for the loading and discharge of single packages 
of cargo weighing as much as 35 tons, in the light of which custom 
the charter must l)e construed. I tliink the two statcments are sub- 
stantially identical. If the allcged custom be sustained, it imports into 
the charter a warranty that the masts shall be sufficient to meet the re- 
quirements of the established custom. 

It is therefore necessary to ascertain the shipowners' measure of duty 
in respect of his ship's loading capacity undcr such a charter as this. The 
Austriana was not only 100 Al, but was built under spécial inspection. 
Her masts, rigging, and cargo appliances correspond to each other. 
They are properly built and well fitted for lifting packages of from 
three to five tons, and such masts, etc., are usual and sufScient for her 



538 149 FEDERAL REPORTER. 

class and rating at Lloyds. It results that for handiing of weights 
even up to five tons, the limit placed by the évidence, she was in the lan- 
guage of the charter party "strong." The charterers do not deny this ; 
indeed, they assert that her mast was of the usual size, and her rigging, 
except for the new fashioned shroud pin, usual and sufFicient. Nor 
do they deny that her apparatus generally is within the express lan- 
guage of the charter party ; but they assert that, when they get a mast 
of that size with rigging to suit, then that particular mast and rigging 
must be capable of the loads they insist upon as their right, and some 
of their witnesses even demand the same to be sufficient without pre- 
venters. 

The charterers hâve not offered to show that either owners generally, 
or the Austriana's owners in particular, are aware of or hâve assented 
to the alleged custom, and they make no déniai of the right of Lloyds' 
inspectors to regulate the equipment of vessels known and described 
by their ratings. It appears that the 14-ton load which broke the pin 
and mast produced, owing to the length of the charterers' boom, a total 
moment or strain variously calculated at from 155 to 216 tons, which 
had to be supported or resisted to varying extents by mast, derrick 
boom, shrouds, and preventers; and the most careful calculation of the 
probable strain on the shroud pin at the time of fracture is 18.3 tons. 
But the lifting apparatus of a ship, like other machinery and ap- 
pliances subjected to varying stresses, is calculated for a "working 
strain" only, while the "breaking strain" of the same appliance is ordi- 
narily five times as great. This bas been testified to in this case and 
is the statement found in engineering text-books of authority. 

In Carlson v. Comeric Co. (D. C.) 140 Fed., at 111, the court found 
that the "permissible actual strain on a hook requires a draft to be 
only one-sixth of the load that in theory would require the breaking 
point to be reached." The working strain for which the Austriana's 
mast and rigging were designed had been far exceeded for days before 
this accident, and the charterers' practice amounts to a demand that the 
owners of the Austriana either warrant their masts, etc., to be sufficient 
for regular work nearl/ up to the breaking strain, or be bound by a 
custom, not known to them, that a charterer may habitually so work 
them. No such warranty can be found in, or imported into, this charter 
party, and from the alleged custom the first essential is lacking, viz., 
reasonableness ; and, if it is not reasonable, it is Aot lawful. What 
thèse charterers hâve habitually donc is, as to vessels of the Austriana's 
class, both dangerous and unjustifiable. If the charter party affords 
any implication, it limits the warranty of the mast to three tons, and 
nothing in the évidence extends that weight beyond five tons of work- 
ing strain. If, as alleged, the business of time chartering for outports 
dépends upon using masts for heavy lifts, either the charterers must 
take the risk, or they must revise their charter party. 

It is asserted that thèse charterers are entitled to a decree, under the 
authority of Worrall v. Davis Coal & Coke Co. (D. C.) 113 Fed. 549, 
on appeal 122 Fed. 436, 58 C. C. A. 418. The higher court there found 
that it was customary to protect a ship's coamings by planks and dun- 
nage while a charterer's cargo of ore was coming on board by chutes. 
This custom the master failed to observe, although he had the means of 
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complying with it, and previous knowledge of the danger to which his 
ship would be subjected while loading cargo of such a kind. In this 
case the arrangements for loading cargo were wholly those of the 
charterer, they assumed to do everything needful, and I fail to see that 
the master could hâve done anything to improve the situation when 
the charterers' représentatives, men more experienced than he, were 
actively making the dehberate mistakes above described. 

I hâve considered the remarks of the court in the unreported case of 
The Mae.^ It may be assumed that, under the pecuHar circumstances 
of that case, the Mae's captain, though acting as the agent of the 
charterer in unloading his ship, was acting as the agent of his owner 
in preserving his ship from injury while so unloading ; but it does not 
follow that the unconsulted master of the Austriana was chargeable 
with the duty of preventing the charterers' own arrangements from in- 
juring his ship, at the péril of rendering his owners responsible to those 
charterers for the conséquences of their own acts. 

By amendment to the original libel, the owners assert that the injury 
to their deck plating, caused by the construction of the derrick shoe, 
above described, bas not been properly repaired, because new deck 
plates hâve not been provided or paid for. This shoe was placed on 
the vessel without consultation with her master, but after the charterers 
had agreed in writing that "any altérations whatsoever made with the 
consent of the master in the fittings or structure of the said steamship," 
shall "be made good * * * at the expense of the charterers and to 
the entire satisfaction of the master." On the redelivery of the vessel 
the repairs to her deck plating, made by charterers, were regarded as 
sufficient by Lloyds' surveyor to make the vessel "perfectly fit and sea- 
worthy" and to entitle her "to hold her classification." I think the de- 
mand for an entirely new plate is captious, and that the altération in 
the structure of the steamship caused by thèse holes has been "made 
good." 

The foregoing considérations require the dismissal of the charterers' 
libel, with the possible exception of some portion of their claim for the 
cost of shore winchmen. It seems that, while loading in New York, 
the charterers employed men to run the winches who belonged to the 
same labor union as did the working stevedores, and it is now claimed 
that, inasmuch as the charter party required the owners "to provide 
men" to work the winches both day and night, they are thereby re- 
quired to provide union men, irrespective of the competency of the 
ship's crew, who for générations hâve been used in this work. The 
charterers' libel makes no such claim. It only allèges that the New 
York stevedores would not work on the steamship with sailors running 
the winches "owing to the risk of personal injury" ; that the sailors 
"were without expérience in handling heavy cargo, and were mifit to 
act as winchmen for the loading or discharging of this particular cargo, 
and it was therefore necessary to employ skilled winchmen." The only 
testimony offered is, in substance, that, although the union rule does not 
require union winchmen, in practice the New York stevedores will not 
work with sailors at the winches as long as they can get their own men 

lOral mémorandum. 
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to do the work; but, when their ovvii men are ail busy, "they vvon't 
shut a ship off." This is not sufficicnt to sustain the libel. 

On the question of union winchmen, I am rcferred to the commis- 
sioner's report in the case of The Cape Corrientes (Golcar S. S. Co. 
V. Tweedie Tradino- Co., IIG Fed. r,G:]). It there seems to be held 
that the owners' obligation "to provide nicn to run winches" implies 
an obligation not only to provide compétent men, but to provide per- 
sonas gratse to the charterer's stevedores. To this proposition I do not 
assent, but the pleadings herein do not require furthcr considération 
thereof. 

There is, however, some testimony to the effect that at Colon the sea- 
men did not and could not run vidnches, because they were dnmk and 
in jail. If the charterers suffered any damage by this tirae-honored 
maritime indiscrétion, they are entitled to recovcr for it, but the amount 
is not sufficicnt to require the rétention of the charterers' libel, especially 
in view of the variance between libel and proof. 

Upon the owners' libel, let there be a decrce for the libelant with the 
usual order of référence, but with authority to the respondent to prove 
as a set-off such damages as were occasioned bv the drunkcnness, or 
incompetency as winchmen, of the crew at Colon. The charterers' 
cross-libel is dismissed. Costs of both cases to the owners. 



MORTON TRUST CO. v. AMERICAN SALT CO. 

(Circuit Court, E. D. Louisiana. May 3, 190G.) 

No. 13,289. 

FixTDiîES — Louisiana Statuts — Immovabi.es bt Destination. 

Civ. Code La. art. 4G8 (4ô9), malles "immovables by (iestination" ail 
niovables wbicli are pennauently attacbed to realty by tlie owuer, and 
aiFo ail movables wbieh are placed tbereon by the owiier for its service 
and exploitation; and lu respect to the lattcr class, the instances given 
in such article are not restrictive, but merely illustrations. 

Same. 

After a movable bas become immobilized by destination (Civ. Code La. 
art. 4(;8 r450]), a mère act of will on the part of the owner eannot of It- 
self deinimohilize it as ngainst a mortsa.we of the realty. The luere ces- 
sation b.^• the owner of the work in which the innnobilized movable is em- 
ployed does not of itself deimmobilize the movable. 

[Ed. Note. — Por cases in point, sce Cent. Dig. vol. 23, Fixtures, §§ 32-41.] 

SAJfE. 

Under Civ. Code La. art. 4(18 (450), niacliinery and appnratus placed 
on hmd b.y the owner for the sinl;ina; or worl^ins of oil wells tbereon, or 
for sinlving shafts for sait mines, becorae immovables by destination in 
favor of a mortgagee, as are also horses used in conducting any busi- 
ness to which tlie realty or any part tiiereof is devoted. and goats placed 
and ];ept on the land for the purj)os-e of keeping it free from brnsh and 
weeds ; but building materials iutendcd for use in building on the land 
do not beconie immovables until so used, nor do slaves for making barrels 
to conta in a product of tlie land. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 23, Fixtures, § 4.] 
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In Equity. 

Tlie Jlorton, Trust Company, as tnistee for tlie boiMlliolôers, wlio wore se- 
cui'cd hy in<jvtjr;ifj:e on a certain tract of land knowu as "Belle Isle," situated 
in the [larisli of St. Mary, La., on whieh was a sait mine, filed its liill in equity 
setting out grouiuls for tlie appointment of a receiver to tlie proiierty. After 
notice to tlie defciulant, tlie court aiipointed a receiver. 'Die défendant ap- 
pealed to tlie Circuit Court of Appeals, wliich sustaiued the appointment of 
tlie receiver, but iiiodiiied tliç order appointiufr liim so as to correct an aiii- 
biïuity wliich mii,'lit hâve been coiistrued as autlioriziuî,'' the receiver to take 
possession of ail tlie yiroperty of (lie défendant, wbellier elainicd to be covered 
by tbo mort,!j;aKe or iiot. Subserpicntly the Circuit Court directed tbe spécial 
master to ascertain and report wliat movables situated on tbe jiroperty were 
covered by tbe nioi-tfraKO as beins "innnovaliles by destination," under tbe law 
of Xjouisiana. ïlie master reported a larse quant ity of movables — bein^ aii- 
paratus for sinking and workinji; oi! wells, iiiiparatus for sinking sliafts, build- 
in.!ï materials, bricks, machinery, staves, draft liorses, a tlock of soats, and 
otiier things — as beinij: exempt froni the oiieration of the niortgase. Excep- 
tions to the report liavins been taken by comiilainaiit, the Circaiit Court disaf- 
firmed the report, aud ordered It recast, for tbe foUowing reasous, whicb vvill 
appear in tbe opinion. 

Poster, Milling, Godchaux & Sanders, for complainant. 
Farrar, Jonas & Kruttschnitt, for défendant. 

PARI,ANGE, District Judge (after stating the facts). The Cir- 
cuit Court of Appeals, passing on the interlocutory decree appointing 
a receiver in this cause, said that that decree might be construed to 
authorizc the receiver to take possession of property of the défendant 
Company which is not inchided in the mortgage, and that court modi- 
fied the decree so as to correct the ambiguity which might exist in that 
respect. That action of the Circuit Court of Appeals was obviously 
correct. The order had, through inadvertence, been inade to include ail 
the property of the défendant company situated within the jurisdiction 
of tbis court, whcther covered by the mortgage or not. Rut the ques- 
tion which now arises, as to what immovables by destination are in- 
chided in the mortgage, had not and could not bave arisen before the 
Circuit Court of Appeals, and nccessarily, therefore, that court bas 
never expressed an opinion upon it. 

The learned counsel for the American Sait Company in bis brief 
before the master, and, as I understood, in his argument to the court, 
contended that tbe indenture is nothing more nor less than a Louisiana 
mortgage, and that the words "tcnements, hercditainents, and appur- 
tenances," etc., in the fîrst part of the indenture (pages 4 and 5) are, 
to use the words of the learned counsel's brief, "common-law terms, 
which mean 'immovables by destination,' wdiicb is the civil lavi' term," — 
citing authorities. I agrée fully with the learned counsel for the dé- 
fendant, and I am satisfied that the indenture, as plainly shown by its 
article 15, is to be considered only and exclusively as a Louisiana 
mortgage, and that no rights can be derived from it, as to the mattcrs 
hère involved, by virtue of the laws of New Jersey, or because of any 
supposed chattel mortgage, as contended by the learned counsel for 
the complainant and the receiver. Therefore, the sole and only ques- 
tion to be decided is whether, under the laws of Louisiana, the master 
bas correctly found the immovables by destination which are affected 
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by the mortgage. Civ. Code La. arts. 468 (459) and 469 (460), to- 
gether, possibly, with article 467 (458), concerning which there is 
a controversy among the commentators as to whether immovables by 
destination or by nature are created by that article, compose the entire 
codai law on the subject of physical immovables by destination in 
Louisiana. Those articles are taken textually from the Code Napolé- 
on, except that as they now stand in the Louisiana Civil Code there 
is in article 468 (459) a serious error in the translation from the 
French text of the Louisiana Code of 1825 and from the Code Napolé- 
on in rendering the French word "exploitation" into the English word 
"improvement" in the English text, which reads as follows : 

"Civ. Code La. art. 468 (459). Things which the owner of a tract of land bas 
placed upon it for its service and improvement, are inimovable by destination. 
Tbus the following things are inimovable by destination when they bave beeu 
placed by the owner for the service and improvement of a tract of land, to wit : 
Cattle jntended for cultlvation ; implements of husbandry ; seeds, plants, fod- 
der and manure ; pigeons in a pigeon bouse ; beeliives; mills, kettles, alembics, 
vats, and other machinery niade use of in carrying on the plantation works ; 
the utensils necessary for worklng cotton, and sawmills, tatha distilleries, 
sugar reflneries and other manufactures. Ail such movables as tbe owner 
bas attached permaneutly to the tenement or to tbe building, are llkewise im- 
movable by destination." 

Whenever there is a conflict between the French text of the Louis- 
iana Code of 1835 and the English text, the former prevails. Phelps 
V. Reinach, 38 La. Ann. 551. 

The word "exploitation," which is of somewhat récent importation 
into the English from the French, has a différent meaning from the 
word "improvement." See the Century Dictionary. 

"Exploitation [Cent. Dict.] : (1) The act or process of exploiting, making use 
of. or working up ; utilization by the application of industry, argument, or 
other means of turning to accoiint, as the exploitation of a mine or forest, of 
public opinion, etc. 'Joint-stock companies or associations of capital are 
now very advantageously employed for the exploitation of différent branches 
of industry.' To exploit. (2) To make complète use of ; work up ; bring into 
play ; utilize ; cultivate." (Récent, from modem French "exploiter.") 

As to the persuasive authority of the French commentators in con- 
struing the codai law of Louisiana, see Meyer v. Richards, 163 U. S. 
399, 16 Sup. Ct. 1148, 41 L. Ed. 199, Viterbo v. Friedlander, 130 U. 
S. 738, 7 Sup. Ct. 962, 30 L. Ed. 476, and Groves v. Sentell, 153 U. S. 
478, 14 Sup. Ct. 898, 38 L. Ed. 785. 

The first condition for the création of an immovable by destination 
is that it be placed by the owner, and no other, upon realty. This 
realty, as must be clearly borne in mind, may be either land or a build- 
ing erected upon land. This realtj', under its double aspect just men- 
tioned, is called by the French commentators "fonds" from the Latin 
"fundus." No English vi'ord occurring to me which seems to render 
fully this word, I shall use the word "fundus" for brevity. 

There are two, and only tvvo, ways in which an immovable by des- 
tination may be created : 

"(1) Witbout any physical attachment to the fundus, but merely by the ded- 
ication of the movable to the service of the fundus. [See Civ. Code La. art. 468.] 
(2) By nieans of a physical attachment aflixing the movable permauently — > 
à perpétuelle demeure. [See Civ. Code La., last paragraph of article 468.]" 
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The above is an extract from Planiol, Droit Civil (Paris Ed. 1904) 
vol. 1, p. 703. 

Thèse two kinds of immovables by destination are plainly shown by 
Civ. Code La. art. 468 (459), in which instances of both kinds are 
given. (See that article cited in full, supra.) It may be well to say 
hère that the instances given in that article are clearly net restrictive. 
The language shows it by the use of the word "thus." The French 
commentators ail agrée that the instances are illustrative, not limitative. 

It should be noticed that in the last paragraph of Civ. Code La. art. 
468 (459), it is said that "ail such movables as the owner bas attached 
permanently, etc., are likewise immovables by destination." And in 
the first part of Civ. Code La. art. 469 (460), it is said: "The owner 
is supposed to hâve attached to his tenement or building forever such 
movables as are affixed to the same with plaster," etc. The words 
"permanently" and "forever" in the articles just cited are translations 
from the French phrase "à perpétuelle demeure," which may be ren- 
dered as "to remain perpetually." It is important to consider this 
idea of permanency and perpetuity, and to clearly comprehend that it 
applies only to that kind of movables which are made immovables by 
destination by means of a physical attachment to the fundus, and that 
it has no bearing at ail on the other kind. Baudry-Lacantinerie, Droit 
Civil, Des Biens (Paris Ed. 1890) vol. 5, p. 59, states his understand- 
ing of the law to be: 

" * * * Ail the objects attached to a fundus by the owner for its service 
and exploitation are by that fact alone immovables by destination, whether 
they are placed there forever or not. * * * Ail movable objects also be- 
come immovables by destination, which an owner has attached to his fundus 
forever in another interest [the author meaning an interest other than the 
service and exploitation of the fundus] ; such, for instance, as a purpose of 
utility to or ornamentation of the fundus. Therefore, perpetuity does not seem 
neeessary except when the Immobilization takes place in an interest other 
than the agricultural or industrial bénefit of the fundus." 

The same author, same work and volume (page 56) states the essen- 
tials of immobilization to be : 

"(1) That the movable was placed on a fundus, that is to say, an im- 
movable by nature [either land or a building]; for the movable can only be- 
come an immovable by destination as beiug an accessory to the fundus. (2) 
That the movable was placed there in the^ interest of the fundus, that Is to 
say, for its service, its exploitation, Its utility or its ornament. (3) That it 
was placed there by the owner of the fundus. Immobilization by destination 
neeessarlly supposes the act of the owner. It could not resuit from the act of 
a lessee, a renter, or even a usufruetuary. The reason is tliat immobilization 
by destination takes place in the interest of the fundus, and the ovt'ncr is the 
sole représentative of that interest." 

Planiol, in the work and volume cited, supra, at page 703, gives a 
test, which is that the movable in order to become immobilized must 
be employed in the service of the fundus, and not in the service of 
the person who owns the fundus. Thus, saddle and carriage horses 
on a plantation, used for the pleasure or convenience of the person of 
the owner, are not immovables by destination, whereas a plantation 
horse owned by the owner of the plantation, and used by the overseer 
to superintend the plantation work, would unquestionably be an im- 



544 149 FEDERAL KEPOKTBK. 

movable by destination. Thus, again, in France, the horse used by a 
brewer to turn a mill or other machinery in the brewery is an im- 
movable by destination ; bnt, on the other hand, the horse uscd ontside 
of the brewery to convey béer to the shopkeepers is not. After a 
movable bas become immobilized by destination, a mère act of will 
on the part of the owner cannot deimmobilize it. If this were not 
true, the owner in order to partly defeat the mortgage could, as soon 
as he feared a seizure, déclare ail the immovables by destination to be 
deimmobilized. ]]nt it is settled that the owner cannot do so as against 
a mortgagee except by a removal of the movables from the land, and 
by a bona fide sale followed by delivery, and subject to the right of 
the mortgagee to ]jrevent the removal, whether the owner be in good 
or bad faith. Weil v. Lapeyre, 38 L,a. Ann. at page 306; Insurance Co. 
V. Gcrson et al, 38 La. Ann. 310. 

No mère cessation of the work by the owner can deimmobilize the 
movables as against a mortgagee. If a sugar planter abandons the 
cultivation of sugar, bis m.ill and other immovables by destination will 
not, ipso facto, become mobilized as against the mortgagee. They will 
rcmain immovables until they are removed by the owner under circum- 
stances which allow the titîe in them to be transmitted to another. 
Thus, the contention was denied in France that the death of the owner 
put an end to the immobilization. Planiol bas shown us that the ob- 
jcct is in'ended for the service of the fundus, and not for the service 
of the person of the owner; so that an immovable by destination, not 
lawfullv deimmobilized, continues to be an immovable so long as it 
is capable of an actual or a potential service to the fundus, or until it 
is lawfully deimmobilized. Of course, cases could be imagincd and 
might occur where immobilization would cease even regardless of the 
will of the owner, as where, for instance, such a change should occur 
in the nature of the fundus or of the movable that either the movable 
could no longer pcr se snhserve the exploitation of the fundus, or else 
the latter jier se could no longer, because of a change in its nature, be 
explcitcd by means of the movable. 

Applying the foregoing law to the facts of this matter, it seems clear 
to me that ail the apjiaralus for sinking or working oil wells, etc., were 
and still are immovables by destination. It certainly was intended 
for the exploitation of the land, and has been so used and can again 
be so used. The mère fact that the use of the apparatus was stopped 
somc 90 days before the seizure can make no différence in its status. 
The apparatus for sinking shafts, etc., has the same status. Even if it 
be truc that the owner did not intend to use it again, that fact, of it- 
self, would not bave deimmobilized the apparatus. 

I will say hère that it scemed to be assumed in the examination of 
Mr. Freeman, from whom alone évidence appears in this matter, that 
the question whether a particular movable was immobilized must be 
determined with exclusive référence to service or usefulness to the sait 
mine. Such is not my understanding. As has been shown, a fundus, 
of which a movable becomes a part by destination, may be a building 
as well as any other property immovable by nature. The French com- 
mentators agrée that it matters not whether the fundus is exploited 
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for agricultural or industrial purposes, or whether it is used merely 
for habitation. Many industrial establishments might hâve been 
placed on the island mortgaged in this case, and each one might hâve 
incorporated into itself immovables by destination, even if it had no di- 
rect connection with the working of the sait mine. However, it would 
seem, vmder the proof, that most, if not ail, the buildings did hâve a 
référence to or a connection with the sait mine ; which, of course, would 
make the case stronger still. If the mortgagors built on the mort- 
gaged land an establishment for the making of bricks, ail the movables 
placed in the building for the purpose of exploiting the plant became 
immobilized. A fortiori, did this take place if the purpose of making 
bricks was to use them in the sait mine or in connection therewith. 

The horses were undoubtedly immovables by destination. It is not 
even pi^etended that they were intended for the service of the persons 
of the owners. They were intended and used for the service of the 
fundus. 

The goats were unquestionably immovable by destination. There 
is a unanimity of opinion among the ï'rencli commentators that sheep 
kept for any purpose bénéficiai to the fundus, and not for the market, 
are im.movables. The proof is that the flock of goats was placed on 
the land for the sole purpose of destroying the brush and weeds and 
keeping down the grass. It bas bccn hekl in France that cows at- 
tachée! to dairy farms are immovable by destination. 

By applying the gênerai princi])le that ail movables intended for 
the exploitation of the fundus become incorporated into it, it would 
seem clear that ail materials intended to be used in building and repair- 
ing should be immovables by destina^^ion. But the French commenta- 
tors show that the Code Napoléon (as also the Louisiana Civil Code, 
article 4'/6 [I*!8]) has chosen to make a spécial exception with regard 
to building- materials, which do not b?come immobilized until actually 
used and incorporated into the building. Therefore, ail material of 
any kind for building or repairing, incUiding th.e bricks, of course, 
must be exckided irom the opération of the mortgage. 

It seems to bave been held in France that barrel staves intended to 
be used in making barrels to contain the product of a factory are not 
immovables, doubtless by analogy with building materials. There- 
fore, the staves will be excluded. 

The report of the mas'^er must be disafhrmed. It will be recommit- 
ted to him, with instructions to recast it with reasonable dispatch, in 
accordance with the views hereinabove expressed. 
149 F.— 35 
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CALHOUN Y. PULLAIAN PALACE CAR CO. 
(Circuit Court, W. D. Tennessee, W. D. Deeember 14, lOOG.) 
No. 3,8C0. . . 

i. Carriers — Sleeping Car Companjes— Ddty to tue Pi;Bt,ic. 

A sleeping car coiupaiij' is not a eouinion carrier of passengers, and its 
liability to persons seeking its aeeommodatious rests solely on breaeh of 
its iniplled obligation to furnisli sucli accommodations as it liolds itself 
eut as oiïering to tlie publie. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Carriers, § 1572.] 

2. Same— Action— Déclaration.- 

Plaintifï alleged that, being a holder of a railroad ticket wliicli enti- 
tled liim to be carried over tlie P. Railroad froni New York to Washing- 
ton, tlien to Cliattanooga, Tennessee, lie exliibited such ticket to the agent 
of défendant sleeping car conipany at Providence, R. I., wlio infornied 
him tliat by purcliasing a local ticket froni Providence to Jersey City tbe 
agent could sel! hiin sleeping car accommodations from l'rovidence to 
Washington, wbere the railroad authorities would countersign his ticket 
so as to validate it for the balance of his journey ; that, relying on such 
information, he purchased a ticket, but was refused permission to ride 
by the train eonductor of the P. Railroad Company after leaving Jersey 
City, unless he paid fare, because the ticket had not been countersigned 
in New York ; that he paid fare to tlie next uearest station, where lie was 
e,iected. Ileld, that the déclaration did not state a cause of action against 
the sleeping car coiupaiij^ 

3. Same— ACTS OF Agents— ScopE of Authoritt. 

The agent of a sleeping car conipany had no authority to inform a 
prospective passenger that his railroad ticket eutitled him to ride without 
having the same countersigned and validated at an intermediate point. 

Carroll & McKellar, for plaintiff. 
Thos. H. Jackson, for défendant. 

McCALL, District Judge. This case is heard upon a demtirrer to 
the déclaration. 

It is alleged as follows : 

"Thati on the Ist day of September last the plaintiff was the holder of a 
ticket whieh entitled him to be carried over the l'enns/lvania Railroad from 
New York to Washington City, and thence, over Connecting lines, to Cliatta- 
nooga, Tenn., which said ticket he exhibited to tlie agent of the défendant in 
Providence, H. I., who infornied him that by purchasing a local ticket from 
Providence to Jersey City he could sell lilm and furuish hnn a lower berth 
in the Pullman car from Providence to Washington, where he could get the 
railroad authorities to flx his railroad ticket, so that lie could go forward on 
his journey, retuming to Chattanooga. The aforesaid agent of the défendant 
examined the aforesaid railroad ticket, and infornied him that it was not 
necessary for him to go to New Y'ork for the purpose of having his ticket 
countersigned ; that he could hâve that done in Washington, and thereupon, 
and upon the assurance giveii him by the agent of the défendant, the plain- 
tiff purchased a local ticket wliich entitled him to enter upon the train of the 
Connecting railroad compaii,y. and to enter a slpejiing car thereto attaclied, 
and to be transported therein over the lines of the l'ennsylvania Railroad 
from Jersey (Mty to Washington, and having the assurance, as aforesaid, that 
witli the aforesaid railroad ticket and the slee])iiig car ticket, and upon the 
undertakiug of the défendant for the compensation it received for the said 
sleeidng car berth, to furnisli the ])laintifC the accommodations of tlie sleeping 
car from Providence, R. I., to Washington City, and upon tiie assurance made 
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to hlm by the agent of the aforesaid défendant, and the warranty tliat upon 
hls aforesaid railroad tickets and tlie sleeping car ticket, that lie would liave 
and enjoy the right to occupy the berth he purchased froni Providence, R. I., 
to Washington City, he entered into the aforesaid contract with the défendant 
Company, became a passenger upon the car, occupied the berth assigued to 
him, and was carried without molestatlon until the train reached ïrenton, 
N. J., when he was avralœned by the porter of the sleeping car and infornied 
that the train conductor desu'ed to see hinu ; that the train conductor informed 
him that notwithstanding tlie représentation aud warranty made to him by 
tlie agent of the défendant company he would not be carried as a passenger, 
because his ticket had not been countersigned at New York, and that unless 
he paid him the local fare he would be ejected from the car ; that the plaintifC 
thereupon paid to the conductor the local fare to Philadelphia, it being the 
uearest station at which the train stopped, and then, notwithstanding the 
assurance and warranty so made by the défendant company as aforesaid, he 
was ejected by the conductor from said car, and suffered the humiliation of a 
publie éjection, was necessitated to go back to New York to hâve his ticket 
countersigned, and was delayed upon )iis trip, subjected to indignities and ex- 
pense to his great damage $10,000, for which he sues, and demands a trial by 
jurj'." 

The défendant in his demurrer thereto sets out eight separate 
grounds. AU of them may be considered together, since, when they 
are boiled down, it is seen that the défense is that there is no ground 
of action alleged in the déclaration which entitles plaintifif to recover 
against the défendant. There is but one count in the déclaration, and 
a careful reading thereof discloses that it is inconsistent in its aver- 
ments. The plaintifif first allèges that on the Ist day of last Septem- 
ber he was the holder of a ticket which entitled him to transportation 
over the Pennsylvania Railroad from New York City to Washington 
City, and then, over Connecting lines, to Chattanooga, Tenn. If this 
is true, and he was forced to leave the Pennsylvania Railway train, as 
is alleged, by a conductor of that company in charge of one of its 
trains, then his right of action, if he has any, would be against that 
railroad company, and not against the défendant, Pullman Car Com- 
pany, against which nothing is alleged in so far as the complaint of ac- 
tual éjection is concerned. 

However, plaintifif avers, in connection with the above statement, 
that he exhibited his ticket to the agent of the défendant company in 
Providence, R. L, who informed him that, if plaintifif would purchase a 
local railroad ticket from that point to Jersey City, he, the agent of 
the défendant, could sell to plaintifif a sleeping car ticket from there to 
Washington, and that it was not necessary for him to go to New York 
to get his said railroad ticket countersigned, but that he could get it 
fixed at Washington and proceed on his journey to Chattanooga. If 
plaintifï's first averment is true — that is, that he had a railroad ticket 
over the Pennsylvania Railroad which entitled him to go over that 
road from New York to Washington — then it was not necessary to go to 
New York to hâve it countersigned. Clearly, if this ticket needed to 
be countersigned before it was good, then, until that vi'as done, it did 
not entitle plaintifif to ride over the Pennsylvania Railroad from New- 
York to Washington. And nothing that the agent of défendant said 
could validate the railroad ticket. 

Plaintifif proceeds, and allèges that, relying on this information given 
him by the agent of the défendant, he purchased a local railroad ticket 
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to Jersey City, to coiinect with the Pennsylvania Railroad, ovcr wliich 
he avers he held a ticket to Washington, and purchased a sleeping- car 
ticket from defendant's agent to Wastiington, and went upon tlie train 
and into his berth, relying confidently on tlie assurance of tliis de- 
fendant tliat it was not necessary to go to New Yorlc to liavc his rail- 
road ticket countersigned, and that the sleeping car ticket which lie 
held would afiford him the comfort of traveling in that sleeping car 
to Washington. After the sleeping car had been hooked onto the train 
of the Pennsylvania Railroad, and was near Trenton, N. J., he was in- 
fornied by the conductor of the train that he could not carry him over 
that road on that ticket unless it had been countersigned in New York, 
and that plaintiff must pay his fare or get off. There is no allégation 
that the sleeping car on which he was to be carried from Providence to 
Washington, under the ticket he held for a berth therein, did not go 
at the time, and on the route, for which plaintiff's railroad ticket called. 
There is no allégation against the défendant, except that its agent in- 
formed plaintiff that it was not necessary for him to go to New York\ 
to hâve a railroad ticket countersigned which plaintiff held, and which 
he avers entitled him to transportation over the Pennsylvania Railroad. 

There is no averment that the information given plaintiff by de- 
fendant's agent, and upon which he allèges he so confidently relied, 
was incorrect. Indeed, there is no allégation that it was at ail neces- 
sary that said railroad ticket should hâve been countersigned at New 
York or elsewhere. The only allégation is that, notwithstanding the 
représentation made to plaintiff by defendant's agent, the train con- 
ductor informed him that he could not be carried as a passenger on that 
train because his ticket had not been countersigned at New York. 

Counsel for plaintiff insists that the facts stated in the déclaration 
make the défendant company an insurer or warrantor of the validity of 
the ticket which plaintiff had over the Pennsylvania, Railroad from 
New York to Washington. To sustain this position, counsel relies 
upon the case of Pullman Palace Car Company v. King, 99 Fed. 380, 
39 C. C. A. 573. In that case the facts were that King held a valid 
coupon ticket from New Orléans to New York. The last coupon was 
over the Baltimore & Ohio Railroad from Washington to Nevv' York. 
He exhibited this ticket to defendant's agent at New Orléans, and 
thereby informed that agent that he, King, proposed to go over that 
Une. The defendant's agent undertook to sell King a ticket good for 
a berth in the sleeping car Dioces from New Orléans to New York, to 
go over the railroad lines for which King's railroad ticket called. The 
agent made an error and sold King a ticket for a berth in a sleeping car 
that went from Washington to New York over the Pennsylvania Rail- 
road, and over which railroad King's ticket was not valid, vidien he 
should hâve sold him a ticket, if he sold him one at ail, which was 
good for a berth in a sleeping car that went over the lines of railroad 
for which King's railroad ticket called, including the Baltimore & Ohio 
Railway from Washington to New York. The Circuit Court of Ap- 
peals of the Second Circuit decided upon the facts in that case that the 
jury was justified in finding that the défendant undertook, for a com- 
pensation received, to furnish the plaintiff the accommodations of the 
sleeping car from New Orléans to Jersey City, and said; 
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"It. in eff(H't. rcpresented to him by its ngent that the par would go by tho 
lino of tlie Baltimoro & Obio Raiiroad, because, by showjng him liis ticliet, tiie 
plaintiff virtnully Infoi-ined tiie agent tlint lie proiiosed to go by that line. Tiie 
rcin-esentntiou was in tlie nature of a warrauty, and ttie coutract may, tiiere- 
toro, be i)l;»u[!ed as einbodying it as a part of its tenns. It is plain tliat tliis 
(■onU'act lias b(H>n brolten, if tbe plaintifC was, witliout jnst cause, compelled 
by tiie dépendant, or tliose for wliose arts it was responsible, to leave the car 
ar any tiiiif l)efore reaeliing Jersey City: and in tiiat ev(!nt lie was entitled to 
rocover for the l)reaeii, as lie couid if lie liad been wrougfuily ejected by a coni- 
inou carrier of passeugers, or by an innkoeper." 

After making this statement, Judge Wallace, speaking for the court, 
fiirther said: 

"ïbe proprJetor of a sleeping car is not, liowever, a eonimon carrier of pas- 
sengors, nor an innkeeper. And the liahility of tlie sleeping car corporation 
resta npon tho iireach of its iin])lied obligation to furnisli the acconiuiodationi-i 
which it hoids itself ont as ofCering to the publie,'. It does not liold itself out 
as offering to snpply the motive power for the transportation of ]iassengers, or 
any of the instrumentaliiies or facilities for tlie nia.nageinent of tlie train. The 
passenger understands tliat thèse are to be supplied liy tiie railroad company 
over wliicU he lias bouglit, or is to buy. his ticket, and tliat, unless he compiles 
with the proper raies and régulation of the railroad company in respect to the 
payment of fare, he is not entitled to be carried, and may b(; ejected from the 
car" — citing Ijemon v. Car Company (C. C.) 52 Fed. 202; Durai v. Car Com- 
pany, 62 Fed. 265, 10 0. C. A. 331, 33 L. K. A. 715. 

In Ulrich v. Railroad, 108 N. Y. 80, 15 N. E. 60, 2 Am. St. Rep. 
369, it was held that the purchase of a ticket for a scat in a drawing- 
room car has no effect upon the status of the purchaser as a passen- 
ger, and that "the contract for a seat did not make the purchaser a 
passenger in any sensé; but it simply provided that, if the purchaser 
secured a right to ride on the train, he could also enjoy the advantages 
of a spécifie seat during the trip if he so desired." The difficulty in 
which counsel for plaintiiï hère finds himself is that the facts alleged 
in the déclaration do not bring this case within the décision in the 
King Case, supra. In that case the plaintiff was ejected from a train 
on a railroad over which he had no railway ticket at ail, and he was 
placed in this embarrassing situation by reason of an error committed 
by the defendant's agent, niade with the plaintiff's railroad transporta- 
tion lying before him. In the case at bar the défendant was ejected 
from a train on a railroad over which he had a ticket, and he was 
ejected by a railway conductor because the conductor clainied the ticket 
should hâve been countersigned in New York. In othcr words, in this 
case, had the plaintiff complied with the proper rtilcs and régulations 
of the railroad company in respect to having his ticket countersigned 
in New York (if we assume that that was necessary, it not being al- 
leged), then he would hâve not been ejected from the car, but would 
hâve enjoyed the luxury of traveling undisturbed in a Pullman Palace 
Car from Providence to Washington, according to his Pullman car 
ticket. The infirniity was in the railroad ticket, and not in anything 
that the défendant did or left undone. 

To hold, upon the facts stated in the déclaration in this case, that 
the défendant, Pullman Car Company, is liable in damages to plaintiff 
is équivalent to saying that the Pullman Company is the insurer of the 
genuineness and validity, and the identity of the holder, of every rail- 
way ticket which is exhibited to its agents when applied to for a sleep- 
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ing car ticket, although the sleeping car ticket calls for a berth in a 
Pullman car that is carried over the line, or lines, of raiiway for 
which such raiiway ticket calls. That is to say, that if a party holds a 
raiiway ticket that must be conntersigned to validate it, or if he holds 
a railroad ticket to which he is not entitled, and could not use for 
transportation if his identity became known to the railroad conductor, 
or for any reason the railroad ticket is invalid, ail such party need to 
do in order to hold a sleeping car company for damages would be to 
go to the office of such sleeping car company, exhibit such railroad 
ticket to the agent, buy a sleeping car tickeî over the lines called for 
by the railroad ticket, go aboard the train and into his berth, and then 
because of an infirmity in the railroad ticket, which the conductor dis- 
covers, get ejected from the car or train, and then sue the sleeping car 
company. Such a proposition, to my mind, is sanctioned neither by 
any rule of right reason or law. As above stated, the courts hâve held 
that the Pullman Palace Car Company is neither a common carrier of 
passengers nor an innkeeper, and, to this I add, neither is it an infor- 
mation bureau nor a guaranty company, but its liability rests upon the 
breach of its implied obligation to furnish the accommodations which 
it holds itself out as oflfering to the public. It does not hold itself 
out as an information bureau, nor as the insurer of the validity of rail- 
road tickets. 

Admitting that the information alleged to hâve been given by defend- 
ant's agent was incorrect, it could not render défendant liable for the 
reason that the agent was acting clearly outside the scope of his duty 
as such agent. And, further, the plaintiff, so far as this déclaration 
discloses, had equal or better opportunity to know about the condition 
of the ticket which he held than was afforded the agent of défendant, 
and so far as this défendant is concerned, it appears to me that the 
plaintiff's trouble was brought about by his own négligence and care- 
lessness. 

The resuit is the demurrer is sustained, and the déclaration will be 
dismissed. 



ROWAN V. WESTERN UNION TEI.KGRAPH 00. 

(Circuit Court, N. D. lowa, C. D. January 4, 1007.) 

No. 2G7. 

Tei-kgbaphs— Messages— Delay in Delivery— Damaoks— IIental Anouisii. 

Damages for mental anguisli, unaceoiupanied b.v pliysieal injury, can- 
not be recovered against a telegraph coimiany for its mère uearligent 
failure to deliver a deatli message to plaintiff, by reasoii of wliich he 
was prevented from attendiug his sister's fuueral. 

[Ed. Note. — For cases in poiut, see Cent. Dig. vol. 4ô, Tclegrapbs and 
Téléphones, §§ 69, 70 ; vol. 15, Damages, § 100. 

Dama,ges for mental suffering from delay in delivering tologram, see 
Chicago,' R. I. & V. Ry. Co. y. Canlfield, 11 C. C. A. .571; Western Union 
Telegraph Co. v. Coggin, 15 C. C. A. 250; Western Union Telegraph Co. v. 
Morris, 28 C. G. A. 02.] 

Daa(ages— Mental Suffering. 

Damages for mental snffering are ordinarily allowable onlj ^yhere 
there has been a bodily injury causing physical pain, and the mental 
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suffering cnnnot be distinguislied from the physical, or wliere tliere lins 
beeii a iiialicious, intentional, or willful invasion oî plaintifl's lofral viglits, 
wiien tlaniagf^s for mental siifïering may be ret-overed, tbongh tbere 
is no pliysical iujui'y. 

(Ed. Xote. — For cases in point, see Cent. I)ig. vol. 15, Baniaiïes, §? 
100-103.1 

3. TBI.EGRAP1IS — MlSTAKES— RiOHT OF ACTION. 

lowa ('ode 1807, § 21(>.''. jirovides that tlie iiroprietor of a telegriipli 
Une is liable for ail inii^takcs in transmission or for any nnrc-isonable 
delay in transmission or delivc-ry, and for ail damages resulling from a 
failui'e to perforui any dnty reciuired by law. tli(; provisions of any 
eontraet to the contrary ncjtwitUstanding. Jlchl, tliat siieb section did 
not croate a rigbt of action in the addressee of a dcath message to re- 
cover damages for négligent delay in the delivery where none e.vlsted 
before, and henco was iueffeetive to sxistaiii a recoverj- of damages for 
mental anguish by such addressee, uuaccompanied by any pliysical in- 
Jury. 

l'ijd. Xote. — For cases in |)oint, see Cent. Dig. v;j1. 45, Telograpbs and 
Téléphones, §§ 48-50, 09, 70.] 

On Demurrer to Pétition. 

D. C. Chase, for plaintiff. 
Wesley Martin, for défendant. 

REED, District Judge. This action is to recover damages for men- 
tal anguish alleged to hâve been sustained by plaintiff because of the 
neglect of the défendant telegraph company to deliver to him at Web- 
ster City, lowa, a telegram sent from Gibson, 111., June 16, 1903, in- 
forming him of the death of his sister at that place, by reason of which 
neglect plaintiff says he was prevented from attending the funeral, 
and suffered great mental anguish because thereof, for which he asks 
judgment in the sum of $5,000. The défendant demurs to the pétition 
upon the ground that mental anguish alone caused by mère neglect is 
not a basis for the recovery of damages; and that présents the only 
question for détermination. The pétition is defective in its statement 
of the facts, and the demurrer might well be sustained upon this ground 
alone. But it can be amended to allège the facts as above stated, and 
the question may be considered as if it vi^as so amended. 

The authorities upon this question are not in accord. Many of them 
are referred to in Mentzer v. Telegraph Co., 93 lowa, 752, ()2 N. W. 
1, 38 L. R. A. 72, 57 Am. St. Rep. 294, and others in Cowan v. Tele- 
graph Co., 122 lowa, 379, 98 N. W. 281, G4 L. R. A. 545, 101 Am. St. 
Rep. 268, where it is held that damages for mental anguish, unaccom- 
panied by bodily injury, may be recovered when it is caused by the 
mare neglect of another. It is freely admitted in the Mentzer Case 
that the gênerai rule which has come down to us from England is that 
mental anguish resulting from mère neglect unaccompanied by in- 
juries to the person affords no grounds for the recovery of damages, 
and that this is the gênerai rule of to-day in ail actions for breach of 
eontraet or for tort. The earliest departure from this rule seems to be 
the case of So Relie v. Telegraph Co., 55 Tex. 308, 40 Am. Rep. 805, 
decided in 1881, where it is held that the willful neglect of a telegraph 
company to deliver a message inforniing the plaintiff in that case of 
the death of his mother would warrant a recovery of damages for in- 
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jury to his feelings, where he was prevented by such neglect from at- 
tending the funeral. This case seems to be overruled in Railroad Co. 
V. Levy, 59 Tex. 563, 46 Am. Rep. 278, which, in turn, is practically 
overruled by Stuart v. Telegraph Co., 66 Tex. 580, 18 S. W. 351, 59 
Am. Rep. 623, and the doctrine of the So Relie Case re-established ; 
and the rule obtains in Tennessee (Telegraph Co. v. McCaul, 90 S. 
W. 856), Kentucky (Chapman v. Telegraph Co., 90 Ky. 365, 13 S. 
W. 880), North Carohna (Young v. Telegraph Co., 107 N. C. 370, 
11 S. E. 1041, 9 L. R. A. 609, 22 Am. St. Rep. 883), and perhaps some 
other States as well as in lowa. The reasons given for this departure 
are not persuasive. In the main, they are that the elasticity of the 
conimon law is such as will permit of the application of its principlcs 
to new conditions as they arise in the advancing civilization ; that the 
telegraph is a public utility of modem invention, endowed by the state 
with spécial privilèges, and charged with public duties ; that neglect by 
its managers and operators in the performance of thèse duties may 
cause mental anguish to those it is required to serve; therefore the 
principles of the common law should be so extendcd as to permit the 
recovery of damages for mental anguish when it is caused by such neg- 
lect. As well might it be said that as the steam and electric railroads 
are public utilities of modem invention, endowed with like privilèges 
and charged with public duties similar to those of the telegraph, neglect 
by their managers in the performance of thèse duties may be the cause 
of the death of many of those they employ and of those they are re- 
quired to serve; therefore the principles of the common lavir should 
be so extended and applied as to permit of the recovery of damages for 
death caused by négligence in the opération of thèse powerful agencies 
of the new civilization. Such an application would hâve rendered un- 
necessary Lord Campbcll's act (9 & 10 Victoria, c. 93), which pro- 
vides that damages may be recovered for wrongfully causing the death 
of a person, and the statutes of the varions states patterned thereafter. 
No doubt the principles of the common law may and should be ap- 
plied to afford protection to new rights and redress for nevi' wrongs as 
they may arise under new conditions. But mental anguish is older 
than the new civilization, and the négligent cause thereof lias been the 
subject of fréquent considération by the common-law courts, and it 
is the settled rule of those courts that such anguish, when unaccom- 
panied with bodily in jury, is too intangible and too remote to form 
a basis for the recovery of damages, as clearly as it is their settled 
rule that the taking of liuman life cannot be made the basis of a civil 
action for damages. Railway Commissioners v. Coultas, 13 App. 
Cas. 222; Lynch v. Knight, 9 H. T. Cas. 577; Hobbs v. London S. W. 
Ry. Co., 10 Q. B. 122; Insurance Co. v. Brame, 95 U. S. 757, 24 L. 
Ed. 580. 

Damages for mental suffering are ordinarily allowable only: (1) 
Where there has been bodily in jury causing physical pain, and the 
mental suffering cannot be distinguished from the physical, in wdiich 
case it may be considered with the physical pain in determining 
the amount of recovery; (2) where there has been a malicious, in- 
tentional, or willful invasion of the légal rights of another, though 
it may be without physical contact, the natural resuit of which is mental 
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suffering, in which case damages may be allowed to the injured per- 
son, not alone as compensation for the injured feelings, but by way of 
punishment of the wrongdoer. Larson v. Chase, 47 Minn. 307, 50 N. 
W. 238, 14 h. R. A. 85, 38 Am. St. Rep. 370; Francis v. Telegraph 
Ce, 58 Minn. 252, 59 N. W. 1078, 1079, 25 L. R. A. 406, 49 Am. St. 
Rep. 507 ; Railroad Co. v. Stables, 63 111. 313-321. In the last-men- 
tioned case, it is said: 

"The mental anguish not proper to be considered as an élément of damages 
Is where it Is not conuected with bodily injury, but is caused by some mental 
conception not arising from tbe pUysical Injury." 

The action of slander or libel is for injury to the character or réputa- 
tion, and cannot be founded alone upon mental suffering. There must 
be some other damage alleged in such cases to state a cause of action. 
Lynch V. Knight, 9 H. L. Cas., above. Terwilliger v. Wands, 17 N. 
Y. 54, 72 Am. Dec. 420; Newell, Slander and Libel (2d Ed.) 8G3. 

To permit of the recovery of damages for mental suffering alone is 
not the application of old principles to new conditions, but is the 
création of a new right of recovery unknown to the common law as 
clearly as is the création of a right of recovery for the killing of a 
human being. Such right, if it is to be created, is the province of the 
Législature, and not of the courts. If the addressee of the delayed 
message may recover for his mental suffering, why may not bis wife, 
sister, or mother, who résides with him, and for vi'hose benefit it may 
also hâve becn intended, and whose grief may be greater or sorrow 
deeper than his, also recover? Or, if the message has been timely de- 
livered and the addressee has started by train to attend the funeral, 
but is negligently delayed by the railway company, so that he fails to 
reach his destination in time, why may he not recover for the mental 
anguish endured because of such delay? Wilcox v. Railway Co., 62 
Fed. 264, 3 C. C. A. 73, 17 L. R. A. 804; Francis v. Telegraph Co., 58 
Minn. 252, 59 N. W. 1078, 25 L. R. A. 406, 49 Am. St. Rep. 507. The 
mental suffering in such case, if any, is just as clearly the resuit of 
neglect as in the other. Other illustrations of the extent to which the 
departure may be carried, if it is permissible, may readily be suggested. 
The difficulty, if not impossibility, of separating the grief caused by 
the death of near relatives from that caused by inability to attend their 
burial, is obvions, and no rule has been formulated nor any suggest- 
ed whereby the séparation may be made and the effect or duration of 
each upon surviving relatives separately determined. The Texas court 
in which the new doctrine has its origin holds that such damages are 
not recoverable in that state when the message is sent from another, 
in which the right of such recovery does not exist ; that the law of the 
state from which the message cornes controls. Western Union Tele- 
graph Co. v. Buchanan (Tex. Civ. App.) 80 S. W. 561. And the same 
is held in North Carolina. Bryan v. Telegraph Co. (N. C.) 45 S. E. 
938. In Illinois, from where the message in question was sent, a right 
of recovery exists only in favor of the sender of the message to recover 
the price paid for its transmission, and nominal damages for the breach 
of the contract. Logan v. Telegraph Co., 84 111. 468. It would serve 
no useful purpose to further restate the reasons for denying the right 
of recovery in this class of cases. They are clearly stated in the fol- 
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lowing named cases: Telegraph Co. v. Saunders, 33 Fia. 434, 14 
South. 148, 21 L. R. A. 810; Telegraph Co. v. Ferguson (Ind. Sup.) 
00 N. E. 674, 54 L. R. A. 846, and cases cited ; Francis v. Telegraph 
Co., 58 Minn. 252, 59 N. W. 1078, 1079, 25 L. R. A. 406, 49 Am. St. 
Rep. 507; Ward v. West Jersey R. Co., C5 N. J. Law, 383, 47 Atl. 
501 ; Wilcox V. Railwav Co., 52 Fed. 264, 3 C. C. A. 73, 17 L. R. A. 
804; Telegraph Co. v. Wood, 57 Fed. 471, 6 C. C. A. 432, 21 L. R. A. 
706; Western Union Telegraph Co. v. Sklar, 120 Fed. 295, 61 C. C. 
A. 281; Chase v. Telegraph Co. (C. C.) 44 Fed. 554, 10 L. R. A. 
404; Crawson v. Telegraph Co. (C. C.) 47 Fed. 544; Tvler v. Tele- 
graph Co. (C. C.) 54 Fed. 634; Rester v. Telegraph Co. (C. C.) 55 
Fed. 603; Alexander v. Telegraph Co. (C. C.) 126 Fed. 445. 

While the Court of Appeals for this circuit has not determined this 
précise question, it has held that mental pain and suffering alone, 
separable from that caused by bodily injury, may not be a basis 
for the recovery of damages. Railwav Co. v. Caulfield, 63 Fed. 
396, 11 C. C. A. 552 : vSout'hern Pacific Co. v. Hetzer, 135 Fed. 272, 
68 C. C. A. 36, 1 T. R. A. (N. S.) 288. In the last-mentioned case 
the plaintiff was permitted to testify upon the trial that it distressed 
him mentally because other people looked down upon and seemed to 
shun him because of his crippled condition, which condition it was al- 
leged was caused by the neglect of the raihvay company. In holding 
this to afïord no ground for recovery, the court said : 

"In some states, uotably in Wisconsin and Micliigan, évidence of mental 
pain caused by disAgurement, apai't from the pliysi(^al suffering produced by 
an injury, is admissible to enlianee tlie damages in an action for personal in- 
jury. * * * The rule which has beeu adopted by this court, however, and the 
rule wliich seenis to us the better one, is tliat in actions for personal injury the 
plaintiff may recover for the bodily suffering and tlie mental pain which are 
inséparable and which necessarily and inevitably resuit from the injury. But 
mortification or distress of miud from the eontemi)lation of the crip])led con- 
dition and of its effect upon the esteem of his fellows, that mental pain which 
is separable from the physical suffering caused by the injury, is too remote, 
indeflnite, and intangible to constitute an élément of damages in such a case, 
and évidence of It is inadmissible. * * * Mental pain of this character, 
the suffering from iujnred feelings. is intangible, incapable of test or trial. 
The evldencfe of it, like that whieh convicted the allegod witches, rests entiroly 
in the belief of the sufCerer, and is not susceptible of contradiction or rebuttal. 
Many other causes, the éducation, tempérament, and sentiment of tlie suf- 
ferer, the mental attitude, the acts and words of his friends and acquaint- 
anees, concur with the accident to cause this mental distress, in such a way 
that it is impossible to separate and ascribe the proper part of it to the in- 
jury caused by the défendant." 

This seems to be a direct holding that mental anguish alone may not 
furnish a basis for the recovery of damages. There is greater reason 
for permitting such recovery in that class of cases than in this, for 
there the défendant may be Hable for the crippled condition which caus- 
es such anguish, while hère there is no possible ground for holding 
the défendant responsible for the death which is the primary cause of 
the alleged sufifering. 

Section 2163, Code lowa 1897, is relied upon as avithorizing a 
recovery for such damages. That section is as follows : 

"The proprietor of a telegraph or téléphone line is liable for ail mistakes in 
transmitting or recelving messages made by any person in lus employment, 
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or for any mireasonable delay in tlieir transmission or clelivery, and for ail 
damages resulting froni failure to perfonn the foregoing or any other duty 
required by law, the provisions of any contract to tlie contrary notwith- 
standiug." 

The courts, in the absence of statutes, are not agreed upon the ques- 
tion of the right of an addressee of a message, who does not stand in 
any contract relation with the telegraph company, to recover damages 
siistained by him for the négligent failure to deliver the same; and this 
section only makes the company liable to any party who sustains dam- 
ages because of such neglcct. Herron v. Telegraph Co., i)0 lowa, 129, 
57 N. W. G!)6. It créâtes no right of recovery for damages not before 
recognized as recoverable. Telegraph Co. v. Sklar, 126 Fed. 295- 
300, Gl C. C. A. 281 ; Francis v. Telegraph Ce, 58 Minn. 252, 59 N. 
W. 1078, 1079, 25 L. R. A. 406, 49 Am. St. Rep. 507. The section was 
not regarded in either the Mentzer or the Cowan Cases, before men- 
tioned, as giving the right of recovery there held to exist, and it would 
seem a strained con,struction to give it such efïect. 

The conclusion, therefore, is that the demurrer should be sustained, 
and it is so ordered. 



SMITII OYSTER CO. v. DARBEE & IMiIEL OYSTER & LAND CO. et al. 

(Circuit Court, N. D. California. October 22, 190G.) 

No. 13,7;")3. 

1. QuiETiNG TiTi.E— Suit Ukdee Caliiornia Sta'Tute—Rigiit to Maintain. 

Code Civ. l'roe. Cal. § TAS. wliicli provides that "an action niay be 
brought by any person against another wlio claims an estate or interest 
in real property, adverse to liim, for tlie purpose of determining sucli 
adverse elaim," gives a remedy in equity enforœable in the fédéral courts 
where there is no adéquate remedy at law ; and, as construed by the Su- 
prême Court of the staîe, the légal title is not essential to support such a 
suit, nor need a complainant in possession wait till his right or title has 
been established in an action at law before bringing such a suit to dé- 
termine an adverse elaim of one ont of possession. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Quieting Title, §§ 
48-56 ; vol. 13, Courts, §§ 972, 974.] 

2. Same. 

Under Code Civ. Proc. ('al. § 73S, a suit to quiet title may be main- 
tained by a complainant who is in the occupancy and possession of tide 
lands owned by the state, on whieh he is malntaining oyster beds, under 
and by virtue of Act Cal. March 30, 1874, which provides that persons 
planting such beds. and marking the same by fences or stakes, shall hâve 
the exclusive right to take up the oysters, and the exclusive use and oc- 
cupation of the lands, for tlie purposes of the act, against a défendant 
not in possession, but who clainis some adverse right or Interest in the 
land. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Quieting Title, §§ 
55, 56.] 

3. Injunction— Riqht to Relief — Nature of Sdit. 

Relief by injunction may be granted, in the discrétion of the court. In 
any suit in equity when a i)roper case therefor is shown. 

[Ed. Note. — E'or cases in point, see Cent. Dig. vol. 27, Injunction, § 3.] 
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In Equity. On motion to dismiss for want of jurîsdiction. 

Campbell, Metson & Drew, for complainant. 

Louis Goldstone (Garoiitte & Goodwin, of counsel), for certain re- 
spondents. . ..f,^^ ,,^^, .._'.,. ,^^ \ ^y^S'-x\^..-\. -■:.■..-'•!,.,. .:.-..,.^...-^ .. ^' ~ • 

WOLVERTON, District Judg-e (orally) . This is a motion to dismiss 
the action hère pending-, upon the ground that it does not really and 
substantially involve a dispute or controversy properly within the juris- 
diction of this court to try and détermine. vSeveral reasons are as- 
signed in support of the motion, not ail of which were insisted upon, 
and I shall notice those only that were urged at the argument as vital 
to the cause. 

The action, or perhaps, more properly speaking, the suit, is designed 
as one to quiet title. Whether it is sufficient for that purpose is dé- 
pendent upon the subject-matter of the controversy. Complainant as- 
serts that it is the owner of the exclusive riglits, privilèges, and fran- 
chises for the planting, cultivating, laying down, growin;;, and tak- 
ing up and carrying away oysters in and upcn certain s]3ecified tide 
lands and the oyster beds thereon belonging to the state of California, 
and of the right to the exclusive use,' occupancy, and possession of said 
tide lands and oyster beds for the purposes aforesaid, subject only to 
the right of the state of California to sell or dispose of such lands; 
that it is in the actual, peaceable, and exclusive possession of the same, 
except as subsequently stated, which said rights, privilèges, and pos- 
session were so acquired and are now held undcr and by virtue of an 
act of the Législature of the state of California entitled "An act to en- 
courage the planting and cultivation of oysters," approved March 30, 
1874 (see Statutes of California 1873-74, p. 940, c. 671), and that 
each and ail of the respondents are claiming an interest or estate in 
said tide lands and oyster beds thereon adverse to the ownersliip and 
title of the complainant, the nature of which is unknown to the com- 
plainant, but that each and every of the claims of the respondents 
are without right, and that each and ail of the respondents are vidth- 
out estate, right, title, or interest in or to any of said lands or oyster 
beds. Further allégations show occupancy and possession, and the 
marking, staking, and fencing necessary to assert the rights and priv- 
ilèges granted by the statute. Thèse are followed by others showing 
certain trespasses on the part of the respondent, the Darbee & Immel 
Oyster Company, its agents and employés, for a short time only, ac- 
companied with threats to destroy the property of complainant, which 
constitutes the only excep'ion to complainant's peaceable and exclu- 
sive possession previously suggested. The prayer is, in purpose, that 
complainant's right, title, privilèges, and franchises be quieted as against 
the claims or demands of the respondents. 

The right to bave a dismissal is based upon the act of Congress of 
March 3, 1875 (chapter 137, § 4, 18 S^at. 471), as amended in 1887-88 
(chapter 373, § 1, 24 Stat. 552 [U. S. Comp. St. 1901, p. 511]). By 
that statute, if it shall appear at any time that the suit does not really 
and substantially involve a diïpute or con*^roversy properly within the 
jurisdiction of the court, it shall be dismissed. The Circuit Court is 
given équitable cognizance, concurrent with the courts of the scvcral 
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States, by tlie same statute, where the matter in dispute exceeds, ex- 
clusive of interest and costs, tlie sum of $2,000. U. S. Comp. St. 1901, 
p. 508. The amount involved hère is shown to be above that fixed 
by the statute, so that the question cornes simply to whether the plead- 
ings state a cause for équitable interposition. If they do, the motion 
must fail ; otherwise not. 

The local statute, being section 738 of the Code of Civil Procédure, 
provides as f ollows : 

"An action may be brought by any person against another who claims an 
estate or interest in real property, adverse to him, for tlie purpose of deter- 
mining such adverse daim ; * * * provided, however, that nothiug herein 
contained shall be construed to deprive a party of the riglit to a jury trial 
in any case where, by the law, sucli right is now given," Statutes and Amend- 
ments to Codes of California 1895, p. 72, c. 77. 

It has been frequently adjudged "that where the laws of a particular 
state gave a remedy in equity, as, for instance, a bill by a party in or 
out of possession, to quiet title to lands, such remedy would be en- 
forced in the fédéral courts, if it did not infringe upon the constitu- 
tional rights of the parties to a trial by jury." Greeley v. Lowe, 155 
U. S. 75, 15 Sup. 24, 39 L. Ed. 69, and cases cited. The local courts 
hâve given interprétation to this statute. In the case of Pierce v. Fel- 
ter, 53 Cal. 18, it is said: 

"The only question prosented in this case is whetlier the owner of an estate 
or interest in land less tlian an estate in foe can maintain an action for 
tlie détermination of an adverse cluim made by another person. Vv'e think 
that he can. ïhe Code of Civil Procédure (section 73S) provides, in ternis, 
that an action uiay be brought by any person agahist another who claims 
an estate or interest in real property adverse to him, for the purpose of 
determining such adverse claim." 

So in Stoddart v. Burge, 53 Cal. 394, 399 : 

"The statute evidently contemplâtes that whether the plaintitf he the owner 
in fee or not, if the défendant claims an interest adversely to lus right or title, 
such as it is, he is entitled, in an action of this character, to bave the 
adverse claim deterniined." 

I find another case in the same volume (Gelcich v. Moriarty, p. 
217) where the statute was invoked to try the possessory title to a 
m.ining claim. Under a similar sta'ute in Nevada, tbe fédéral court, 
in Book v. Justice Min. Co. (C. C.) 58 Fed. 827, 830, has declared 
that an action brought in pursuance thereof "by a party in possession 
to quiet the title to a mining claim is an equity suit, and may be tried 
and disposed of as such" ; and, after citing authorities, the court con- 
tinues : 

"Foster, in enumerating the state laws creating now rights which can be 
enforced by fédéral courts of equity, spécifies one authorizing a person in 
possession of land to sustain a bill to détermine and quiet title to the same." 

One of the cases referred to by the learned court is Balmear v. Otis, 
4 Dill. 558, Fed. Cas. Ko. 819, wherein the court says : 

"A proceeding under the lowa statute to quiet titlé is in its essence an 
equity suit. In the fédéral courts, whetlier a particular case is one at law 
or equity dépends upon the case stated in the pétition. If the case there mnde 
shows a mero contest of légal titles, and tbe défendant is in possession, the 
remedy is at law. If the plaintiff is in possession, or if neither party is in 
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possession, and the pétition or bill shows tbat équitable relief is necessary 
or proper, the jurisdietion is in equity." 

While the California Suprême Court treats the statute as giving 
a right to compel others by suit (that is, in equity) to htigate and dé- 
termine controversies in cases where such right did not exist before, 
yet it does not consider that it takes away the right to proceed in an 
action at law in a proper case, or to hâve the right of trial by jury 
asserted where the issues presented are clearly cognizable in a court 
of law. Crocker v. Carpenter, 98 Cal. 419, 33 Pac. 271. The act of 
March 30, 1874, above cited, provides, by its first section, that: 

"Any citizen of the United States may lay dowu and plant oysters in any 
of the bays, rivers, or ptiblie wîiters of this state; and the ownership of and 
the exclusive right to take up and carry ofï the sanie shall be eontinued and 
remain in such person or persous, who shall hâve laid down and planted the 
sa nie." 

By its second section it provides for staking or fencing ofif the land, 
which stakes and fences are declared to be sufficient marks of the 
boundaries and limits, and entitle the person so doing to the exclusive 
use and occupation of such land for the purposes described in the act, 
and by its third section, for recording and fuU description of the bed 
or beds. A later section (the seventh) requires that parties availing 
themselves of the provisions of the act shall cause to be erected a 
sign of a designated description. This statute unquestionably gives 
an exclusive right of possession, for the purposes therein specified, to 
any person who compiles with the provisions thereof . Such right 
of possession may be deemed a privilège or franchise. But whatever 
may be the most appropriate désignation thereof, the right is one thaï 
the courts will interpose to maintain in behalf of the party or parties 
entitled thereto. It is such a right, therefore, as a court of equity will 
interpose to quiet as against any one claiming an adverse interest. 
The right is analogous to the possessory right in a mining claim, 
which may be maintained, by a compliance with the statute, against 
ail other persons whomsoever; and equity, as I hâve suggested, will, 
under the local law, interpose to quiet such title or right of posses- 
sion. It is unnecessary for the plaintiff, in bringing suit to quiet title, 
to set out specifically the character of his title or the alleged title 
of the défendant, but it is always sufficient to simply allège plaintifï's 
ownership and possession, and that défendant is unlawfully asserting 
a claim thereto adverse to him. Union Mill & Mining Company v. 
Warren et al. (C. C.) 82 Fed. 519. That is just what this bill of com- 
plaint does. It states with sufficient particularity the complainant's 
right and title, and that it is in the actual and exclusive possession, 
with an exception which falls far short of an ouster, and it sets 
out pertinently the adverse claim, and the further material fact that it 
is being disturbed in its possession. I am of opinion, therefore, that 
the bill of complaint, especially as it is not tested by demurrer, is suf- 
ficient to sustain the équitable action for which it is intended. 

It is, however, further seriously contended that, under the latter 
clause of the local statute above quoted, the Circuit Court will not take 
jurisdietion in equity, for the reason that such a course would de- 
prive the défendant of the right of trial by jury. The right of trial 
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by jury accorded by this statute is nothing beyond the right accorded 
to any suitor in an action at law. It bas been so clearly defined by the 
Suprême Court of this state that there need be no further question 
about it. In Donahue v. Meister, 88 Cal. 121, 127, 25 Pac. 1096, 1098, 
32 Am. St. Rep. 283, the court, in speaking of the action, says : 

"It is really a statutory action. The Code confers équitable i-iglits so far 
as it grants the power to maintain the action at ail, and the decree is in 
form équitable; but if it bas to deal witli ordinai-y founnon-law rights, clearly 
cognizable in courts of law, it is to that exteut an action at law." 

So in that case, where the verified answer of the défendant showed 
the défendant to be entitled to possession, and that he was in posses- 
sion of the disputed premises a short time prior to the commencement 
of the action, and was ousted by the plaintifif, it was held that such 
défendant could not be deprived of his riglit to a trial by jury, which 
was a constitutional right, and that the fact that the plaintifï had first 
instituted his suit could not operate to that end. The court was care- 
ful, however, to especially confine the décision to the facts peculiar 
to that case. The case has been foUowed in Newman v. Duane, 89 
Cal. 597, 27 Pac. 66, and Gillespie v. Gouly, 120 Cal. 515, 52 Pac. 
816. While the décisions in ail thèse cases, except the last cited, 
were pronounced prior to the enactment of the latter clause of the 
statute now under considération, yet the statute has not changed, nor 
was it intended to change, the rule, as is clearly manifest from a care- 
ful reading of it; the purpose being to déclare the law as it had 
previously existed. But where the action is purely équitable, as is the 
présent one, the parties are not entitled to a trial by jury. This is 
determined, in efifect, in the case of Crocker v. Carpenter, supra. Nor 
is the right guarantied by the Constitution or demandable as of right. 
Raymond v. Flavel, 27 Or. 219, 40 Pac. 158. 

Again, it is urged against the procédure that no such action can be 
maintained until complainant has first established its title by an 
action at law. As to this, whatever might hâve been the rule formerly, 
it is not so required now. In an early case in the Suprême Court 
of California (Curtis v. Sutter, 15 Cal. 259, 262) it was determined 
that under the statute it was unnecessary for the plaintifif to delay 
seeking the équitable interposition of the court until he has been 
disturbed in possession by the institution of a suit against him, and 
until such suit has been passed in his favor. "It is sufficient," says the 
court, speaking through Mr. Justice Field, "if, whilst in the posses- 
sion of the property, a party out of possession claim an estate or in- 
terest adverse to him. He can immediately, upon knowledge of the 
assertion of such claim, require the nature and character of the ad- 
verse estate or interest to be produced, exposed, and judicially de- 
termined, and the question of title be thus forever quieted." The 
doctrine is well sustained and thoroughly settled. Central Pacific 
R. R. Co. v. Dyer, 1 Sawy. 641, Fed. Cas. No. 2,552; Holland v. 
Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52. 

Another proposition advanced is that the bill of complaint does not 
show that complainant is without an adéquate remedy at law ; but the 
bill does show, to ail intents and purposes, that complainant is in 
possession, and while in possession it can hâve no action at law in 
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ejectment or to recover possession, and, as I hâve sliown liereto- 
fore, it is not required to wait until its antagonist moves to oust it. 
It may, when its title and possession are tlireatened through an ad- 
verse daim of title or right, sue to quiet title against such claim, 
and that is what has been done hère. "This 'crucial question,' more 
specifically stated," says Wellborn, District Judge, in Davidson v. 
Calkins (C. C.) 92 Fed. 230, 236, "is, as I hâve already shown, 
whether or not défendant is in possession. If lie is not, there is no 
adéquate remedy at law, and a suit in equity will lie. If the défendant 
is in possession, ejectment is appropriate, and the interposition of a 
court of equity forbidden." See, also, Harding v. Guice, 80 Fed. 162, 
25 C. C. A. 352. 

Lastly, it is asserted that injunctive relief is not properly an in- 
cident to the statute. As to that, it is sufficient to say that the action 
is équitable, and where there is a proper showing for the relief, it is 
usually granted, within the discrétion of the court. 

Having disposed of ail the questions presented adversely to the 
motion, it will be denied. 



TKVIS V. PALATINE INS. CO., Limited, OF LONDON, ENG. 

(Circuit Court, N. D. California. November 22, 1906.) 

No. 14,025. 

. Removal or Causes— Pétition— FiLiNG— Time. 

A rule of a stare eoiu-t, froni wliicU a cause was removed, providcd tha€ 
no agreomeut or coiiseut of counsel iu respect to the proccedings iu a 
cause, tlie purport of whicli is disputed or denied, will be regarded, un- 
less the same shall liave been niade or assented to in open court and en- 
tered in tlie minutes, or unless tlio évidence tlieroof sball be in writiug, 
subscribed to by the party against wliom the same may be alleged or by 
his attorney. Plaintiff's counsel sti])ulated iu writing that défendant 
might hâve until October 10, 1900, withiu wh'ich to plead to the complaint 
or file or make such motion as it might be advised. Ileld, tliat plaintifC 
could not object that such stipulation did not extend defendant's time 
to plead for the purpose of flling a pétition to remove the cause to the féd- 
éral courts on or before the time so fixed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§§ 135-140 ; vol. 44, Stipulations, §§ 2, 43.] 

, Attorney and Client — Authobity of Attoeney. ' ' 

Code Civ. Proc. Cal. § 283, subd. 1, provides that an attorney shall 
hâve authority to biud his client in any of the steps of an action or pro- 
ceediug by bis agreement flled witli the clerk or eutered on the minutes 
of the court, and not otherwise. llold that, where an attorney assumed to 
bind his client by a valid written stipulation extending defendant's time 
to plead, he could not thereafter, under such section, disavow his own 
authority to extend the time in which défendant could file a pétition for 
removal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and Cli- 
ent, §§ 135-101 ; vol. 44, Stipulations, § 3.] 

John E. Bennett, for plaintiff. 
Van Ness & Denman, for défendant. 
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WOLVERTON, District Judge. Complaint was filed in tlie above 
cavise in the superior court of the state of California, in and for the 
city and county of San Francisco, on September 20, 1906, and sum- 
mons served upon the same day. September 28, 1906, the attorney 
for plaintiiï made and deHvered to defendant's attorneys a stipula- 
tion, as f ollovvs : 

' "It is hereby stipulated and agreed tbat the défendant herein may hâve 
to and iiichiding the lOth day of October, 1006, within vvhich to plead to 
the complaint on file herein or malve sucb motion as it may be advised. This 
stipnhitii);! need not be filed. 
"Dated September 28tb, 1900. 

"John E. Bennett, Attorney for PlaintifC." 

On October lOth, following, the défendant petitioned the superior 
court and obtained an order for removal of the cause into this court. 
The transcript has been filed hère, and the plaintiff now moves the 
court to remand tlie cause. The question for détermination is whether 
parties may, by stipulation, enlarge the time in which to plcad to the 
complaint, and by so doing also enlarge the time within which a 
pétition may be interposed for a removal of the cause from the state 
court into this court. 

The Revised Statutes of the United States require the pétition to be 
fiiled "at the time or any time before the défendant is required by the 
law of the state or the rule of the state court in which the suit is 
brought, to answer or plead to the déclaration or complaint of the 
plaintiff." 

There is subsistins;, in the superior court from which the cause was 
removed, a rule designated rule 21, in language as foUows: 

"No agreement or consent between the parties or their attorneys, in respect 
to the proceedinrïs in a cause, the purport of which is disputed or denied, will 
be regarded by the court, unless the sanie shall bave besu imde or a'sentod to 
in open court and entered in the niniutes, or unless tlie evidenre th(;rcnf shall 
be in writing, subscribed to by tho party against whom the same may be 
alleged, or by bis attorney." 

It is conceded by counsel for both parties that, under this rule, the 
stipulation had the force and effect to enlarge the time within whicii 
the défendant was required to plead until the expiration of the time 
fixed thereby. 

The fédéral adjudications are divided upon the pivotai question 
hère ; that is, whether the parties may by stipulation thus enlarge the 
time for rem^oval. The matter is one dépendent upon local statutes 
and rules cf court. It was held in this circuit (Austin v. Gagan 
[C. C] 39 Fed. 626, 5 L. R. A. 476), soon after the amendment of 
1888, Circuit Judge Sawyer presiding, that : 

"The statute means at any time before the deCondant is required to answer 
by the laws of the state, when the time is speeially regulated hy the statutes, 
and by the gênerai rules of practiee governing the matter adopted by 
the courts, when the matter is thus regulated, instead of by spécifie stat- 
utes of the state — not within the time provided by spécial orders extending 
the time, or application by or stipulations of the parties" — citing Dixon v. 
Telegraph Co., 38 Fed. 377, an earlier case also decided by the same distin- 
guished jurist. 
149 F.— 3S 
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The principle has been reasserted also by Judges Sabln and Knowles, 
sitting in the same circuit. Delbanco v. Singletary (D. Nev.) 40 Fed. 
177; McDonald v. Hope Mining Company (D. Mont.) 48 Fed. 593; 
Martin v. Carter (D. Mont.) 48 Fed. 596. But it is clear that the 
facts attending neither of those cases presented tlie identical ques- 
tion. There are décisions elsevvliere, hovvever, announcing the like 
doctrine. See Velie v. Indemnitv Company (C. C. D. Wis.) 40 Fed. 
545; Spangler v. Atchison, etc.^ Co. et al. (C. C. W. D. Mo.) 43 
Fed. 305; Rock Island National Bank v. J. S. Keator Lumber Com- 
pany et al. (C. C. N. D. 111.) 52 Fed. 897; Rubv Canyon Gold Min- 
ing Company v. Hunter et al. (C. C. W. D. S. D.) 60 Fed. 305; 
Fox V. Southern Railway Co. et al. (C. C. W. D. N. C.) 80 Fed. 945. 

Upon the other hand, Hawley, District Judge, sitting in the Circuit 
Court for the District of Nevada, has, in a later case than any decided 
in this circuit, held to the contrary; that is to say, that: 

"Wliere a stipulation, signecl by a party or his attorney or couusel, is of 
binding force, a cause niay be reniOFed from a state to a fédéral court witliin 
tlie period to wliieli the defendant's time to answer is extended by a writteu 
stipulation, tbousli no order of court is entered tliereon." Cliiatovicb v. Ilan- 
chett, 78 Fed. 103. 

The quotation is from the syllabus, but it correctly states the holding. 

A like conclusion was arrived at by Simonton, District Judge, in 
People's Bank of Greenville v. ^tna Ins. Company (C. C. D. S. C.) 
53 Fed. 161, as well as by Ray and Thomas, District Judges, respective- 
Iv, in the cases of Groton Bridge & Mfg. Co. v. American Bridge Co. 
(C. C.) 137 Fed. 284 and Russell v. Harriman Land Company (C. C.) 
145 Fed. 745. As applicable to the Chiatovich Case, there subsisted 
a rule of the Suprême Court in substance the same as rule 21 of the 
superior court of the city and county of San Francisco ; and so in the 
three latter cases there was a similar rule promulgated by the court 
of original cognizance. 

It was said bv the Suprême Court of the United States (Powers v. 
Chesapeake & Ôhio Ry., 169 U. S. 92, 98, 18 Sup. Ct. 264, 266, 42 
L. Ed. 673), in a case decided in 1897, that: 

"The time of tilinR a pétition for removal is not essential to the .nirisdiction. 
The provision on that subject is, in the words of Mr. Justice Bradley, 'but 
modal and formai,' and a failure to comply with it may be the subject of 
waiver or estoppel." 

See, also, Hughes' Fédéral Procédure, p. 333. 

So it has been held, in the Circuit Court for the Eastern District 
of New York, that the time may be enlarged by stipulation of the par- 
ties. Allmark v. Platte Steamship Company, 76 Fed. 614. See, also, 
Groton Bridge & Mfg. Co. v. American Bridge Co., supra, and Wil- 
cox & Gibbs Guano Co. v. Phœnix Insurance Co. et al. (C. C. D. S. 
C.) 60 Fed. 929. "But," says Benedict, J., in Allmark v. Platte S. 
S. Co. (C. C.) 76 Fed. 614, 615, "if this were otherwise, I am of opin- 
ion that, under the circumstances above stated, the plaintiff should not 
be heard in this court to say that the time to answer had expired." 
That was a case where the plaintiff's attorney, as hère, stipulated "ex- 
tending the time to answer and to move." 



TEVIS \', PALATINE INS. CO., OF LONDON, ENO. 563 

To the same effect is the languaafe of Judge Ray, in Groton Bridge 
& Mfg. Co. V. American Bridge Co^, (C. C.) 137 Fed. 284, 299, namely: 

"The written stipulation, exteiiding tlie tiine of the défendant to plead to 
a certain duy, estopped the plaintiff from saying in the proceeding to remove 
the cause that tlie time in whic-h défendant was required to answer or plead 
to the complaint had expired before the arrivai of the day named in such 
stipulation." 

And of equal empliasis is the ruiing of Thomas, District Judge, in 
Russell V. Harriman Land Co., supra, that such a stipulation estopped 
the plaintiff from objecting that the pétition for removal was filed 
too late. 

I hâve not cited ail the authorities pro and con, but thèse are suffi- 
cient to indicate the line of cleavage in the holdings and the principle 
on which they divide. 

Mr. Hughes, in his work of standard authority on Fédéral Procé- 
dure, p. 335, States what appears to him to be the meaning of the fédéral 
removal statute, as follows : 

"If the effect of the extension under the stnte practice is inider the gênerai 
rules of practice of that state, and not under spécial agreement of counsel 
to extend the time within which he is iirst required to plead any sort of plea 
on pain of a default judgment, whether conditional or absolute, then the efCect 
of the extension would be to extend the right of flling the pétition." 

But, whatever may be the sounder or the true rule as it relates to 
this subject, I am firmly of the opinion that neither the plaintiff nor 
his counsel can now be heard to say that the défendant was not in time 
with his pétition for removal. 

My attention bas been called to section 129 of the Code of Civil 
Procédure, which provides that "every court of record may make 
rules not inconsistent with the laws of the state for its own government 
and the government of its officers." I see nothing, however, in rule 
21 above set forth, inimical to this statute. And again, section 283, 
subd. 1, Code Civ. Proc, prescribing that "an attorney and counselor 
shall bave authority (1) to bind his client in any of the steps of an 
action or proceeding by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not otherwise," is invoked. But 
the same attorney who assumed to bind his client by the stipulation in 
question hère now seeks, in behalf of the client, to disavow his own 
authority to extend the time in which to pétition for removal. It is 
plain that he should not be permitted to do so, especially when the 
opposite party has been misled to his détriment. 

The motion to remand will therefore be denied. 
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HALL V. CHICAGO, R. I. & P. RY. CO. 

(Circuit Court, N. D. lowa, Oedar Rapids Division. December 19, 190G.) 

No. 213. 

1. Removal or CAL'piîR— GnouKDS OF Eemoval— iSTAïuTES OB Laws of tue 

United States— Pétition. 

A case not depending on diversity of citizensliip eannot lie removed from 
tiie State court to tlie Circuit Court of tlie United States as one arisins 
under tlie Constitution or laws of the Uuited States, as provided by tlio 
removal aets (Art ISIareh 3, 18S7, c. 37;5. 24 Stat. .5.52, and Act Aug. 13, 
1888, e. 800, 25 Stnt. 433 [U. S. Comp. St. 1901, p. 509]), unless tbat faet 
appears by ijlaintifTs own statetiient of liis cause of action, and, if it does 
not so appear, tbe faet eannot be supplied by the pétition for removal. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §§ 58, 59.] _ ^ _ . , _.,...,..,,..._. : . • 

2. Same. . ■ "" ' "' " ■■" 

Wbere tbe farts stated in plaintiff's iietition disclose a right of action 
given or created by an act of Congress, and also a riglit of action created' 
by a State law, ît would be for the court on pétition to remove to déter- 
mine under whicli statute the action was maintainable, if at ail, and, 
if one construction of tbe fédéral statute would sustain and another de- 
feat a recovory, tlie action vvould be one arising under a law of the 
United States, and thorefore of fédéral cognizance. 

3. Commerce— Régulation op Ikteestatb Coaimekoe— Masïek akd Servant 

— EltPLOYERS' LlABILITY ACJT. 

Wbere a rnilroad company by vyhich plaintifif was employed was au 
interstate carrier at tbe time plaintiff was injured, it was not material 
to plaintiff's ricrbt to tlie benefit of employers' liability act (Act Cong. June 
11, 1900. e. 3073, 34 Stat. 232), reguiating the liability of such carriers 
for injuries to employés, etc., that the train on which plaintiff was in- 
jured was an intrastate train. 

4. Masteb and Servant— Injuries to Servant— Employées' Liability Act— 

Prospective Opération. 

Employers' Liability Act (Act Cong. .lune 11, 1900, c. 3073, .34 Stat. 2.32), 
regulating the liability of interstate carriers for injuries to employés, etc., 
was prospective only in opération, and did not apply to causes of action 
existing at the time of its adoption. 

At Law. On motion to remand. 

ïhis action was comnienccd in the district court of lowa in and for Linn 
county, Au'îust 25, 19O0. The pétition allèges tbat défendant is a corporation 
dûly orgnnized uiider the laws of lowa and Illinois, and is a comnion carrier 
engaged in operating a line of railroad from Chicago, in the state of Illinois, 
westwnrd into and tbrough the state of lowa ; that on Docember 13, 1905, 
said Edward W. Griffiths, Jr., was in the employ of tlie défendant upon one 
of its trains in lowa, and on that day, vvhile in the discharge of bis duty iu 
uncou]iling the î'ir hope and cars of s.nid train, w.as seriously and permanently 
injured by reason of defects in tbe roadbed and in tlie appliances upon the 
car, arising from defendant's neglect, and the négligence of tbe other employés 
of the train in moving tbe same, for which injuries be aslcs judgment against 
the défendant in the smn of $15,000. In due time the défendant removed 
the cause to this court upon the grounds, as alleged iu tbe pétition for removal, 
"tliat the cause of action alleged in the pétition involves the construction of 
a law of the United States; that, if the plaintiff lias any cause of action, 
it arises under, and is created by, an act of Congress approved June 11, 1900, 
entitlcd "An act relating to tbe liabiiities of * * * commou carriers en- 
gagea in commerce between tbe statcs * * * to their employés." The rec- 
ord has been flled in tliis court, and tlie plaintltï moves to remand the ciuise 
to the state court upon the grounds, in substance, (1) tbat it does not appear 
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from the potition of plaintifC that the cause of action alleged thereln arises 
nnder the Constitution, or any law or treaty of tlie United States ; (2) that 
the cause of action alleged in said pétition urose nnder the statùtes and laws 
of lowa prior to the passage of the act of Congress of June 11, 1006 ; and (3) 
that Congress was without rightfid authonty to pass said act. 

Dawley Hubbard & Wheeler and Main & Griffiths, for plaintiff. 
Carrolî Wright and J. L,. Parish, for défendant. 

REED, District Judge (after stating the facts). The claimed right 
to remove this cause from the state court rests solely upon the ground 
that the action, is one arising under a law of the United States, viz., 
tlie act of Congress approved June 11, liJOG, commonlv Icnown as tlie 
"Employers' Liability Act." Act June 11, 1906, c. 3073, 34 Stat. 232. 

The act is as follows: 

"That every conunon carrier engaged in trade or commerce in the District 
of Columhia, or in any teiTitory of the United States, or between tlie several 
States, or between any territory and another, or between any territory or 
territories and any state or states, or the District of Columbia, or with foreign 
nations, or between the District of Columbia, and any state or states, or foreign 
nations, shall be liable to any of its employés, or, in the case of his death, 
to his Personal représentative for the beneflt of his widow and children, if 
any, if none, then for his p:irents, if none, then for his next of kin dépendent 
upon him, for ail damages which nmy resnlt from the négligence of any of its 
offlcers, agents, or employés, or by reason of any defect or Insufflciency due 
to its négligence In its cars, englues, appliances, machinory, tracU, road-bed, 
■ways, or works. 

"Sec. 2. That in ail actions hereafter brought against any common carriers 
to recover damages for personal injuries to an employé, or where such 
Injuries hâve resulted in his death, the fact that the employé may hâve been 
guilty of contributory négligence shall not bar a recovery vvhere his con- 
tributory négligence was sliglit and that of the employer was gross in com- 
parison, but the damages shall be diminished by the jury in proportion to the 
amount of négligence attributable to such employé. Ail questions of négli- 
gence and contributory negligeuce shall be for the jury. 

"Sec. 3. That no contract of einployment, insuranee, relief beneflt, or in- 
demnity for injury or death entered into by or on behalf of any employé, 
nor the acceptance of any such insuranee, relief beneflt, or indemnity by tlie 
person entitled thereto, shall constitute any bar or défense to any action 
brought to recover damages for personal injuries to or death of such employé; 
provided however, that upon the trial of such action against any common 
carrier, the défendant may set ofC therein any sum it bas contributed toward 
any such Insurance, relief beneflt, or indemnity, that may hâve been paid to 
the injured employé, or, in ciise of his death, to his personal reiiresentative. 

"Sec. 4. That no action shall be maintaiiied under tins Act uiiless coinmonced 
within one year from the tiine the causes of action accruod. 

"Sec. 5. That nothing in this Act shall be held to limit the duty of common 
carriers by railroads, or impair the rights of their employés under the Safety 
Apiiliance Act of Mardi second, eighteen hundred and ninety tliree, as amend- 
ed April flrst eighteen huudrcd and ninety six, and March second niueteen 
hundred and tliree. 

"Approved June 11, 1900." 

This statute, if vahd, effccts radical changes in the liability, as ît 
exists at common law or under the statùtes of many of the states, of 
common carriers engaged in interstate commerce for injuries to their 
employés; in the time within which the action therefor shall be com- 
menced ; in the disposition of the proceeds of recovery when the 
injury résulta in death; and in the efïect upon the right of recovery 
for such injuries when the employé is guilty of négligence which 
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directly contributes to his injury; and counsel for the respective par- 
ties practically agrée in argument that Congress is and was without 
rightful authority to pass the same, and that it is therefore invaUd. If 
the court should adopt this view of counsel, it would follow that the 
cause must be remanded to the state court. But an act of the Légis- 
lature, national or state, should not be declared invalid unless it ap- 
pears beyond doubt to be so. Township of Pine Grove v. Talcott, 
19 Wall. 666-673, 23 L. Ed. 237. Nor should it be so declared in any 
case when it is unnecessary to décide the question of its validity. 

The authority of Congress, if it exists, to pass the act in question 
is, no doubt, the commerce clause of the fédéral Constitution. Wheth- 
er it exists under that clause may admit of doubt, but for the purpose 
of this case it will be assumed, without so deciding, that it does, and 
that the act is valid. Does it follow that the case is a removable one ? 
It is the contention of the plaintiff that the cause of action does not 
arise under this act of Congress, or at least that it does not so appear 
from the allégations of his pétition. It is undoubtedly true that under 
the Act March 3, 1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, 
c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 509], a case not de- 
pending on diversity of citizenship cannot be removed from a state 
court into the Circuit Court of the United States, as one arising under 
the Constitution or laws of the United States, unless that fact appears 
by the plaintifif's own statement of his cause of action ; and, if it does 
not so appear, the fact cannot be supplied by the pétition for removal. 
Chappel V. Waterworth, 155 U. S. 102-107, 15 Sup. Ct. 34, 39 L. Ed. 
85; Third St. R. fe. Co. v. Lewis, 173 U. S. 457-460, 19 Sup, Ct. 451, 
43 L. Ed. 766. 

But the court takes notice of the laws of Congress, and, if the facts 
stated by plaintiff as the basis of his right of recovery show a right 
of action given or created by such a law, then it may fairl'y be said that it 
appears from his own statement of his claim that the action is one 
arising under a law of the United States. If the same facts show, also, 
a right of action created or given by a state law, stiU it would be for 
the court to détermine under which statute the action was maintain- 
able, if at ail ; and if one construction of the fédéral statute would sus- 
tain, and another construction would defeat, a recovery under that 
statute, the action would be one arising under a law of the United 
States, and therefore of fédéral cognizance. Starin v. New York, 115 
U. S. 248-257, 6 Sup. Ct. 28, 29 L. Ed. 388 ; Carson v. Dunham, 121 
U. S. 421-427, 7 Sup. Ct. 1030, 30 L. Ed. 993. It sufficiently ap- 
pears, therefore, from plaintiff's pétition that the cause of action as al- 
leged therein is one arising under a law of the United States, if the act 
of Congress of June 11, 1906, is to be given a rétroactive effect. 

It is contended on behalf of the défendant that, if the act is valid, 
it is because it relates to a subject-matter confided exclusively to Con- 
gress by the fédéral Constitution,- and that its necessary effect is to 
abrogate ail existing state législation upon such subject, at least such 
as is inconsistent with its provisions, and to prevent further législation 
by the several states relating thereto, and that there is now no right of 
recovery for causes of action such as are alleged in the plaintiff's péti- 
tion, except under this act of Congress; and Henderson v. Wickham, 
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92 U. S. 259, 2'71-2?2, 23 L. Ed. 543, Raiiroad Co. v. Hefley, 158 U. 
S. 104, 15 Sup. Ct. 802, 39 L. Ed. 910, and other cases are relied upon 
in support of this contention. Tlie questions thus presented are of 
niuch importance, especially in actions upon causes which hâve arisen 
since the passage of the act. But it is deemed necessary in this case to 
détermine only whether or not this act is to be given a rétrospective 
efïect. 

It is alleged that plaintiff was injured in the state of lowa in Decem- 
ber, 1905, by reason of the neglect of défendant in the matter of its 
roadbed, and the equipment of its cars upon which he was employed, 
and the negHgence of his fellow servants engaged with him in the 
opération of its train. Whether or not the train was a local one operat- 
mg between points in lowa only is not alleged. But this does not seem 
to be important, for under this act it is the Interstate character of the 
carrier, rather than the particular employment in which the employé 
may be engaged, that is controlling. For the alleged neglect of défend- 
ant in the matter of its roadbed and the equipment of its cars the plain- 
tiff would hâve a right of action at ccmmon law ; and under section 2071, 
Code of lowa 1897, he may recover from the défendant for the négli- 
gence of his fellow servants engaged with him in the opération of its 
trains in that state, and he may bring his action at any time within two 
years after the cause of action accrues. The rule is elem.entary that 
statutes will not be given a rétrospective efïect unless that intention ap- 
pears upon the face of the statute so clearly as to permit of no other 
•construction. Cooley's Constitutional Limitations (3d Ed.) p. 63. 

In Twenty Per Cent. Cases, 20 Wall. 179, 187, 22 L. Ed. 339, it 
is said: 

"Courts of justice agrée that no statute, however positive in its tenus, is 
to be construed as designerl to interfère witli existing coutracts, riglits of 
actions, or witli vested riglits, uuless the intention that it shall so operate is 
expressly declared or Is to be necessarily iiuplied, and pursiiant to that rule 
courts will apply new statutes only to future cases, unless tliere is something 
-in the nature of the cas,.; or in the language of tlie new provision which shows 
that they were intended to hâve a rétroactive opération. Eveu though the 
words of the statute are hroad enongh iu their literal extent to eomprehend 
■existing cases, they must yet be construed as ay)plicable only to cases that 
may hereinafter arise, unless the language employed expresses a contrary 
intention in unequivocal ternis." 

There is nothing from which it can be inferred that this statute was 
to be given a rétrospective effect, and it is incredible that Congress in- 
tended by it to take away, or in any manner impair, the right of re- 
covery upon causes of action existing at the time of its passage. Any 
attempt upon its part to bar such right without affording reasonable 
opportunity to enforce the same after the passage of the act would be 
suffîcient grounds for declaring it invalid as to such causes of action. 
Koshkonong v. Burton, 104 U. S. 668, 26 L. Ed. 886 ; Campbell v. 
Haverhill, 155 U. S. 610-615, 15 Sup. Ct. 217, 39 L. Ed. 280. 

Other questions discussed at the bar need not be considered, for it 
seems clear that this act of June 11, 1906, was not intended to, and does 
not, apply to causes of action then existing. 

The conclusion, therefore, is that the motion to remand must be sus- 
tained, and it is so ordered. 
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SIIASTA POAVER CO. v. WALKER et al. 

(Circuit Court, N. D. Culiforiiia. Deceiiiber 12, lOOG.) 

Xo. 13,895. 

1. Eminbnt Domain — I'ublio use— Deteiîmination. 

Wtiile the question wlietUer a proposed use for which property Is 
sougbt to be condemncd is iu fact public or uot is l'or tlie détermination of 
tbe courts, the necessity for the talùng, the instrumentalities by which it 
may be donc, and the mode of procédure are matters resting wholly with- 
in the province and discrétion of tlie Législature. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§§ IG^IGT.] 

2. Same — Pbivate Corporations— RiGiiTS — Intehest to Fublic. 

To entitle a i)rivate corporation to exercise the right of eminent domain, 
the use for which the property is desired nuist be such as will subserve the 
public in the sensé that they shall hâve the right to demand the service of 
the conioration as of right, and uot merely in accordance with the latter's 
will and pleasure. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§§ 51, 54.] 

3. Same— CoMPLAiNT. 

Where a couiplaint in a procecding by a private corporation to eondemn 
land for a water diteh alleged that plaintiff had acquired a franchise 
from the city of R. and the county of S. to serve the inhabitants of such 
municipality with light, beat, and power, and to gonerate, transmit, and 
sell electricity for such purpose to the public in gênerai, and that for this 
purpose it was necessary to conduet water from a certain crcek, throusrh 
dilches, flumes, and pipe Unes, over the property sought to be condenmed, 
to its power house, for use in operating Its machinery, etc., the complainr 
su/flciently sho\^'ed that plaintiff was a public service corporation, and 
that the use of the property desired was a public use. 

Braynard & Kimball and Samuel M. Shortridge, for plaintiff. 
A. E. Bolton and Reed & Dozier, for défendants. 

WOIvVERTON, District Judg-e. The question presented for dé- 
termination hère arises upon demurrer to the complaint, challenging 
the right of plaintiff to eondemn certain lands of the défendant Walker 
for its use; the contention of défendant being that it is not made to 
appear that the use to which it is sought to dévote the property is 
in fact a public use. It is alleged that the purpose of the plaintiff 
corporation is to generate, transmit, and furnish electricity and electric 
current to the public in gênerai, and to ail inhabitants and persons with- 
in the county of Shasta and elsewhcrc, in the state of California, for 
the necessary public use of light, power, and heat; that, to enable 
plaintiff to perform its functions in this respect, it is necessary to 
conduct water from Bear creek a long distance, by means of ditches, 
flumes, and pipe lines, to its power house for use in operating 
machinery for generating and transmitting electricity and electric 
current clesigned for supplying mines, quarries, railroads, tramways, 
mills, and factories in said county of Shasta and elsewhere in the state, 
not owned by plaintiff, also for supplying light, heat, and power to 
villages, towns, and incorporated cities in the county of Shasta and 
elsewhere, in California, and to the inhabitants thereof; that prior to 
the commencement of this action plaintiff was, and now is, the owner. 
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and entitled to the use and enjoyment of the right, privilège, and 
franchise to erect pôles and string wires thereon for tlie transmission 
of electricity and electric current for power, light, and otlier neces- 
sary and useful purposes along and vipon the roads, bridges, and high- 
ways of the connty of Shasta for the period of oO years, and also over, 
along, and upon the streets, alleys, and avenues of the city of Red- 
ding, in the county of Shasta, for a Hke period, ail of which rights 
and privilèges were regularly granted by the authorized boards of 
supervisors and trustées of the county and city; that the purpose and 
object of plaintiff is to supply, by means of electricity and electric 
current to be generated as aforcsaid, the public needs in the city of 
Redding and the covmty of Shasta and elsewhere, in the state of 
California, for light, beat, and power, and that it wiU be impracticable 
for plaintifï to utilize the water of Bear creek for the purposes in- 
dicated, except by conducting the sanie, by means of a ditch, along 
plaintiff's surveyed and established ditch line, and over and across 
said lands of the défendant Walkcr ; that a large proportion of the 
inhabitants, citizens, and résidents within the county of Shasta and 
elsewhere, in the state of California, are not supplied with electricity 
or electric current for beat, light, or power, and the supplying of such 
electricit}' and electric current for the purposes designated is, and was 
at ail the times mentioned, a public nccessity. The ordinary prayer 
follows that the lands be condemncd for plaintiff's use. The purpose 
of plaintiff. from a reading of the complaint, is plain. It is to show 
that the use for which condemnation is sought is public in character, 
and such as gives warrant to the procceding to subject the property 
in question thcreto. 

The California Constitution contains the usual provision that "private 
property shall not be taken for public use without just compensation." 
In view of the restriction, the Législature has adopted a régulation 
as follows: 

"Any person niny, ^vithout furtlior loi,'isIntlye sietion, aoquire private prop- 
erty for any use specifled in section 1i'.'18 of ttie Code of Civil Procédure either 
by consent of tlie owner or by procoediiiL'--: liad under tbe provisions of title 
VII, part III, of tbe Code of Civil l'rocediive ; and any persoii seeking to 
acquire property for any of tlie us(« mentioned In such title is 'an agent of 
the state,' or a 'person in cbarge of such use,' witliiu tbe moaning of tbose 
ternis as used in sucb title." Section 1001, Civ. Code, Cal. 

The provisions in title 7, part -3, relate to the exercise of eminent 
domain, and define the manner of such exercise. "Eminent domain" 
is defîned to be "the right of the people or government to take private 
property for public use." Section 1237 Code Civ. Proc, vc^hich is 
within the title above designated. The next following section (1238) 
provides that : 

"Subject to tbe provisions of tbis title. tbe right of eminent domain may be 
exercised in belialf of tbe following publie uses: * * * ]2. Canals, rés- 
ervoirs, dams, ditcbes, flunies, a(iueducts, and piiips for supplying and storing 
water for tbe opération of machinery for tbe purpose of generating and trans- 
mitting electricity for tbe supjilying of mines, quarries, railroads, tramways, 
mills and factories witb electrical power, and also for tbe sujiplying elec- 
tricity to ligbt or beat mines, quarries, niills, factories, incorporated cities, 
îlties and counties, villages or towns, togetber with lands, buildings and ail 
other iiuprovements in or upon wbicb to erect, install, place, use, or operate 
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machinery for the purpose of geiierating and traiismitting electricity for any of 
the purposes or uses above set forth." 

Thèse statutes would seem to confer the very power that the plain- 
tiff seeks to exercise by invoking the right of eminent domain ; and, 
such being the case, the constitutionahty thereof is drawn in question, 
although the point does not appear to be expressly made by counsel. 
The point is specifically made, however, that the use sought to be 
exercised is a private and not a pubhc use, and not such in character, 
therefore, as gives authority to invoke the right of eminent domain. 
It is the consensus of judicial opinion everywhere that the question 
whether the use is in fact pubhc or not, so as to justify its taking with- 
out the consent of the owner, is one which the courts alone may 
détermine. On the other hand, however, it is just as well settled that 
the necessity or expediency for the taking, the instrumentalities by 
which it may be donc, and the mode of procédure to be observed are 
matters resting wholly within the province and discrétion of the légis- 
lative department. Secombe v. Railroad Company, 23 Wall. 108, 23 
L. Ed. 67; Shoemaker v. United States, 147 U. S. 282, 13 Supi. Ct. 
361, 37 L. Ed. 170; The Dalles Lumbering Company v. Urquhart, 
16 Or. 67, 19 Pac. 78 ; Bridai Veil Lumbering Co. v. Johnson, 30 Or. 
205, 46 Pac. 790, 34 L. R. A. 368, 60 Am. St. Rep. 835; Apex 
Transportation Co. v. Garbade, 33 Or. 582, 52 Pac. 573, 54 Pac. 367, 
882, 62 L. R. A. 513 ; Fanning v. Gilhland, 37 Or. 369, 61 Pac. 636, 
62 Pac. 209, 82 Am,. St. Rep. 758; Dallas v. Hallock, 44 Or. 246, 
75 Pac. 204; County of San Mateo v. Coburn, 130 Cal. 631, 63 Pac. 
78, 621 ; Board of Health v. Van Hoesen, 87 ]\tich. 533, 49 N. W. 
894, 14 L. R. A. 114; Matter of Niagara Falls & Whirlpool R. Co., 
108 N. Y. 375, 15 N. E. 429 ; Matter of S. R. C. R. Co., 128 N. Y. 408, 
28 N. E. 506, It is the gênerai doctrine that, if it be doubtful whether 
législation is within or inimical to the constitution, the courts should 
résolve the doubt by sustaining the lawmaking body. As pertaining 
to the inquiry, under conditions similar to those attending the case 
at bar, the Suprême Court of California has made pertinent applica- 
tion of the gênerai rule. In Lux v. Haggin, 69 Cal. 255, 303, 10 Pac. 
674, 699, it says: 

"It is tbe rule that, where there Is any doubt whether the tise to whieh 
the property is proposed to be devoted is of a publie or private eliaraeter, 
it is a matter to be detennined by the Législature ; and tlie courts vviil not 
undertake to disturb its .ludgnieut in that regard. S. V. R. Co. v. Stoelvtou. 
41 Cal. 147. To this yieldiug to the législative .iudgnient there is but one 
exception ; that is, wlieu the property of the citizen is taken. or sought to be 
taken, for a use in no seuse public, or. in the language of Chancellor Wal- 
worth (Varick v. Smith, 5 l'aige [N. Y.] 1.59), 'where there is no foundation 
for a prêteuse that the public is to be beneflted thereby.' Con. Chan. Co. v. 
C. P. R. Co., 51 Cal. 2()9." 

So, in Re Madera Irrigation District, 92 Cal. 296, 309, 28 Pac. 272, 
274 (14 L. R. A. 755, 27 Am. St. Rep. 106) : 

"If the subject-matter of the législation be of such a nature that there Is 
any doubt of its character, or if by any possibility the législation may be for 
the welfare of the public, the will of the Legislatxu'e nmst pi-evail over tlie 
doubts of the court." 

See, also, Lindsav Irrigation Company v. Mehrtens, 97 Cal. 676, 
32 Pac. 802. 
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The lang^uage of the cases above quoted is somewhat modified in 
County of San Mateo v. Coburn, supra; but whether it was intended to 
modify the doctrine is net apparent. The Suprême Court of Cahfornia 
has spoken also with référence to the question of public use. It says : 

"The words 'public use' hère uiean [referrlng to the Constitution] a use 
whifh concerns the whole coummnity, as distinguished froui a partieular in- 
dividual or a partieular number of individuals. It is not necessary, however, 
that each and every iudividual memi)er o£ Society should hâve the sanie de- 
gree of interest in tliis use, or be personally or directly affected by it, iu 
order to malîe it public. * * * if tlie use for which tlie property is taken 
be to satisfy a great public want or public exigency, it is a public use. « * * 
It may be a use in whieli but a small portion of the public will be directly 
benefited, • * * though it must be of such a character as that the gênerai 
public may, if they choose, avail theniselves of it." Gihner v. Lime l'oint, 
18 Cal. 229, 251-253. 

Thèse utterances hâve the especial sanction of other courts. In 
Board of Health v. Van Hoesen, supra, the court says : 

"To justify the condemnation of lands for a ririvate corporation, not only 
must the purpose be one in which the public has an interest, but the state 
must bave a voice in the manner in which the public may avail itself of 
that use. In Gilmer v. Lime Point, 18 Cal. 229, a 'public use' is deflned to be 
a use which concerns the whole commimlty, as distinguished from a partieular 
iudividual. The use which the publie is to bave of such property must be 
fixed and definlte. The gênerai public must bave a right to a certain definite 
use of the private property, on ternis and for charges fixed by law, and the 
owner of the property must be compelled by law to permit the général public 
to enjoy it. It will not sufllce that the gênerai prosperity of the community 
is promoted by the taking of private property from the owner, and transfer- 
ring its title and coutrol to a corporation, to be used by such corporation as its 
private property, uncontrolled by law as to its use. In other words, a use 
is private so long as tlie land is to remain under private ownership and con- 
trol, and no right to its use, or to direct its management, is conferred upon 
the public." 

So it is said in Gaylord v. Sanitary District of Chicago (111.) 68 N. 
E. 522, 63 L. R. A. 583 : 

"It is also the settled doctrine of this court that, to eonstitute a public 
use, something more than a niere beneflt to the public must flow from the 
contemplated improvement. The public must be to some extent entitled to use 
or enjoy the property, not as a mère favor or by permission of the owner, 
but by right." 

So, also, in Sholl v. German Coal Company (111.) 10 N. E. 199, 59 
Am. Rep. 37!) : 

"If, from the nature of the business, and the way in which it is to be con- 
ducted, it is clear no obligations will be assumed to the public, or liability 
incurred, other than such as pertains to ail strictly private enterprises, it 
may safely be concluded the use is private, and not publie. It is also be- 
lieved to be generally, if not universally, true that beneflts resulting from 
a public use capable of iudividual appropriation are open to ail alike uiion the 
same terms and conditions." 

And again, by a footnote to section 165, Lewis on Eminent Domain: 

"The test whether a use is public or not is wliether a public trust is im- 
posed upon the property, whether tlie pul)lic has a légal right to the use, 
which cannot be gaiusaid or deuied or withdrawn by the owner." 

See, also, Fallsburg, etc., Co. v. Alexander, 101 Va. 98, 43 S. E. 
194, 61 L. R. A. 1-^9, 99 Am. St. Rep. 855, and State ex rel. Tacoma 
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Industrial Co. v. White River Power Co. (Wash.) 82 Pac. IjO, 2 
L. R. A. (N. S.) 8i3. 

So it would appear from tlie cases that, in order to entitle a private 
corporation to exercise tlie exceptional rigtit of eminent domain, tlie 
use wliich fornis the basis of its application therefor must be such as 
will subserve the public in somc appréciable way, such as it might de- 
mand in service as of right, and not merely such as inay be bestowed 
at the will and pleasure, much less at the whim and caprice, of the 
corporation. It is not sufficicnt that the contemplated improvement 
will operate as a benefit to the community, or the people or property 
holders thereof, by increasing property valuations, or affording facilities 
for availing themselves of the service that the corporation proposes 
to supply or afford ; for this is altogether foreign to the idea. But 
the service proposed must be such as every individual member of the 
community, similarly situated, shall hâve the right to demand and re- 
ceive upon like conditions as any other member, whether the corpora- 
tion would accède to the bidding or not. The community might be 
large or small, or the service might be limited to a few, or extended 
to many ; but within the compass of the proposed service every in- 
dividual similarly situated shoukl be entitled to it as of right upon like 
conditions ; otherwise it is hardly conceivable how such an institution 
could be considered a public service corporation. If it may serve whom 
it pleases and deny whom it pleases, although those it accommodâtes 
may be a part of the gênerai public, the service becomes of private 
conséquence merely, and the real public is ignored. So that, unless 
ail may, under like and similar conditions and circumstances, demand 
and receive as of right, it is not a public, but a private service. The 
case of Stricklev v. îdighland Boy Mining Co., 200 U. S. 527, 26 Sup. 
Ct. 301, oO L. Éd. o81, like the one it cites (Clark v. Nash, 198 U. S. 
361, 25 Sup. Ct. 671, 49 L. Ed. 1085), is based upon exceptional con- 
ditions, and is without application hère. 

Now, it must be supposed that the Législature of California in pass- 
ing the statutes above set out had in contemplation a use of the nature 
thus defined, and, so interpretcd, they are within the fundamental law. 
Taking the allégations of the complaint as a whole into considération, 
and being mindful that the plaintiff lias acquired franchises from the 
city of Redding and from the county of Shasta for the purpose of 
serving the inhabitants of both such municipalities with light, beat, 
and power, I am of the opinion that the plaintifï is shown to be a 
public service corporation, and hence that the complaint is within it- 
self sufficient. The objection that the contemplated use is vague, in- 
definite, and uncertain cannot be maintained. 

If, notwithstanding what has been said, it can be shown bv extrinsic 
évidence, under issues properly formulated, that the end soiight to be 
accomplished is not of a public character, but is solely for private 
purposes, the condemnation should be denied as being in excess of 
législative power. County of San Mateo v. Coburn, supra. But this 
is matter for further controversy not arising under the complaint. 

It follows, therefore, that the demurrer should be overruled, and it 
is so ordered. 



EX PARTE COLLIN3. 573 

Ex parte COLLINS. 

(Circuit Court, N. D. California. ^"ovember 22, 1900.) 

No. 14,017. 

1. llABEAS CoRPDS—FeDERAL COURTS— .TURl.SDICTION. 

Circuit Courts of tho United States liave juriscliction in habeas corpus 
in the exercise of a légal disci-etion to (liseliar;.'e l'rom custody a person re- 
strained of his liberty in alleged violation of ttie Constitution of tbe United 
States or of any treaty tliereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, 
§ 38. 

Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

2. Same. 

Petitioner was extradited from Canada on a charge of perjury. He be- 
came a witness in his own behalf on the trial which resultod in a disagi'ee- 
meiit of the jury, after which he was again indicted ou another charge of 
perjury alleged to hâve been committed in sueh trial. Of tbis be was con- 
victed and appealed to the state Court of Appeals, pending which he ap- 
plied to the fédéral Circuit Court for dischargo on habeas corpus, chal- 
lenging the jurisdiction of the state court to try him for any other offense 
than tbat for which he was extradited until he liad been either convicted 
and served his sentence, and had a reasonable time to return to Canada, 
or had been acquitted and had a like opportunity to départ the country. 
Beld tbat, as sucb objection was available on petitioncr's appeal and 
finally on a writ of error issued from the Suprême Court of the United 
States, it would not be detennined by a fédéral Circuit Court on a writ 
of habeas corpus pending sucb appeal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Habeas Coii)us, 
§§ 4, 9.3.] 

George D. Collins, in pro. per. 

WOLVERTON, District Jiidge. The petitioner, îiaving been con- 
victed in the Superior Court of the state of California, in and for the 
city and county of San Francisco, of tlie crime of perjury, and being 
in the custody of the sherifï of said city and county, pending an appeal 
to the Court of Appeals of the state, has filed in this court a pétition 
praying for the issuance of a writ of habeas corpus that he may be re- 
leased from such custody. The petitioner was indicted on July 13, 
1905, by the grand jurj- impaneled in said superior court for the crime 
of perjury, alleged to bave been committed on June .30, 1905. Prior 
thereto he departed from the United vStates to the Dominion of Canada. 
Proceedings were instituted for his extradition, that he might be tried 
for the offense charged against him, and he was accordingly returned 
to this country. Thereafter his cause came on for trial, resulting on 
December 23, 1905, in a disagreement of the jury, lie became a wit- 
ness in his own behalf. On the following 29th of the same month the 
prisoner was again indicted by the grand jury, sitting in the same court, 
upon another charge of perjury alleged to bave been committed on De- 
cember 12, 1905 ; that is, while he was a witness at the trial under his 
previous indictment. For this offense latterly charged he was con- 
victed on February 27, 1906, and is now in the custody of the sheriff 
pending an appeal as above indicated. An order having been issued 
to the sheriff and William Hoff Cook, the prosecuting attorney for said 
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city and county, to show cause, they hâve made returns separately, from 
which thèse facts appear, among others which are narrated in détail, 
disclosing the entire history of the case from its inception. 

The petitioner has interposed demiirrers to thèse returns, challenging 
the jurisdiction of the state court to try the petitioner for any other of- 
fense than that for which he was extradited, whether committed prior or 
subséquent, until he is either convicted for such offense and has served 
his sentence, and has had a reasonable time to return again to Canada, 
or acquitted and has had a Hke opportunity to départ this country. The 
case has been carefully and exhaustively presented, and questions ol 
pecuhar moment and interest hâve been discussed. There lies, how- 
ever, at the very threshold of the inquiry, a question of the discrétion 
of this court to take cognizance by habeas corpus now and to déter- 
mine the matters and things involved, notwithstanding the petitioner's 
cause is still pending in the state court. Ail the questions hère raised 
hâve been made matter for adjudication in the state court, and I must 
and ought to assume that they will be passed upon in due course and 
rightly determined, so that justice will be rendered to petitioner there 
eventually as well as in this court. Furthermore, the petitioner's right 
of review does not end with the Court of Appeals of this state, but he 
will hâve the right of appeal to the Suprême Court of that jurisdiction. 
and, if the judgment there is against him, he has a right of a writ of 
error from the Suprême Court of the United States, the same tribunal 
of final cognizance that can be reached through fédéral jurisdiction. 
Ultimately, therefore, his grievances will receive attention at the hands 
of the highest judicial tribunal of the land, and there appears no par- 
ticular reason wliy his relief should not be as expeditious in the one 
channel as in the other. There is no doubt that the Circuit Courts of 
the United States bave jurisdiction in habeas corpus to discharge from 
custody a person restrained of his liberty, in alleged violation of the 
Constitution of the United States or of any treaty thereof ; and it is 
unnecessary to cite authorities in support of the proposition, but in the 
exercise of that jurisdiction the Circuit Courts hâve a discrétion, légal, 
however, in character, to be controlled by such principles as are ap- 
plicable to the particular case in hand. The Suprême Court of the 
United States, in the case of New York v. Eno, 155 U. S. 89, 93, 
15 Sup. Ct. 30, 39 L. Ed. 80, in stating what was determined by the 
prior case of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. 
Ed. 868, where the subject is most ably and exhaustively treated, says: 

"Tins court beld that Congress intended to invest the courts of the Union 
and the justices and .iudges thereof with power, upon writ of hiiheas corpus, 
to restore to liberty any person within their respective jurisdictions who is 
held in custody, by whatever autbority, in violation of the Constitution or 
any law or treaty of the United States; that tlie statute contemplated that 
cases niight arise when the power thus conforred should be exercised during 
the progress of proceedings instituted against the petitioner In a state court, 
or by or under the autbority of a state, on account of the very matter presented 
for détermination by the writ of habeas corpus. But it was adjiidged that 
the statute did not imperatively require the Circuit Court by writ of habeas 
corpus to wrest the petitioner from the custody of the state oiHcers in advance 
of his trial in the state court; tliat wbile the Circuit Court of tlie United 
States bas the jiower to do so, and could discharge the accused in advance 
of his trial, if he be restrained of liis liberty in violation of the National 
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Constitution, it Is net bound in every case to exercise such power Immediate- 
!y upon application being made for the writ." 

In the Royal] Case it seems that, in addition to the pétition presented 
to the Circuit Court, Royall made apphcation to the Suprême Court 
of the United States direct for a writ of habeas corpus, based upon the 
same facts as tliose set forth in the pétition addressed to the Circuit 
Court, and the application was denied; the court saying (Ex parte 
Royall [Original] 117 U. S. 254, 255, 6 Sup. Ct. 734 [29 L. Ed. 808]) : 

"It is sufflcient to say that if this court lias power, under existing le.-,'isla- 
tion aud upon habeas coi'pus, to discharfre the pctitioner, who is in custody 
under the i)rocoss of a state court of original jnrisdiction for trial on an in- 
dictment cliarging hira witb an offense asainst tlie laws of that state, upon 
which it is not necessary to express an opinion, sucli power ought not, for the 
reasons given in the other cases .iust decidod (Ex parte Ko.vall No. 1 and BJx- 
parte Koyal! No. 2. 117 U. S. 241, C Sup. Ct. 734, 29 L. Ed. 808), to be ex- 
ercised in advance of his trial." 

The court in the Eno Case distinguished the case In re Lonev, 134 
U. S. 372, 375, 10 Sup. Ct. 584, 33 L. Ed. 949, after reciting the' facts, 
by saying : 

"It is elear from tins statement that that case wiis one of urgency, involviiig 
iu a substantial sensé the autbority aud opérations of the général goveruuieut." 

And finally the court concluded that : 

"WLen the claini of the aecused of inununity from proseeution in a stato 
court for the offenses charged against hini has been passed upon by ttie 
bighest court of New York in which it ean be detennined, he niay then, '1' 
the final judguient of that court be adverse to bira, invoke tbe .iurisdiction 
of tbis court for his protection in respect of any fédéral right distinctly as- 
serted ()y liim, but which niay be deuied by such judgnjent." 

In a later case (Whitten v. Tomhnson, 160 U. S. 231, IC Sup. Ct. 
297, 40 L. Ed. 400), after distinguishing the case of In re Neagle, 
135 U. S. 1, 10 Sup. Ct. 058, 34 E- Ed. 55. and In re Loney. supra, and 
Wildenhus's Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 L.'Ed. 5C5, as 
involving matters of urgency, such as those of prisoners in custod}^ 
by authority of the state for an act done or omitted to be done in pur- 
suance of the law of the United States or an order or process of the 
court of the United States, or involving opérations of the gênerai 
government, or its relation to foreign nations, the court speaks em- 
phatically by declaring that : 

"Except in such peculiar and urgent cases, the courts of the United States 
will not discharge the prisoner by habeas corpus in advauce of a final dé- 
termination of his case in tbe courts of the state, and, even after siieii final 
détermination in tbose courts, will generally leave the petitioucr to the 
usual and orderly course of proceeding by writ of error from this court" — 
citing many cases. 

And the court finally concludes in the following language: 

"There could be no better illustration tban tbis case affords of the wisdoni, 
if not necessity. of the rule, establishell by tbe décisions of this court, above 
citod, that a prisoner in custody imdcr the authority of a state should not, 
excepl in a case of peculiar urgency, be discharged by a court or .iudite of the 
United States ujJon a writ of habeas corpus in advance of any ])rocee<lings in 
the courts of the state to test the validity of iiis arrest and détention. To 
adopt a différent rule would unduly interfère witb the exerci.se of the crijji- 
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inal jurisdictlon of the several states, and with the iierformauce by tbis court 
of its approprlate duties." 

The doctrine is generally stated in the syllabns as applying to a 
prisoner held in violation of the Constitution of the United States or 
of any law or treaty thereof. 

Again, returning to the Royall Case, 117 U. S. 241, 6 Sup. Ct. 734, 
29 L. Ed. 868, the province of the Circuit Court is as appropriately 
stated as can be in the following language (page 251 of 117 U. S., 
page 740 of 6 Sup. Ct. [39 L. Ed. 868]) : 

"Tbe injunction to bear the case snmmaril.y, and tbereupon 'to dispose of 
tbe party as law and justice require,' does not deprive tbe court of discré- 
tion as to the time and mode in whieb it will exevt the powers conferred \\]\ov 
it. That discrétion should be exercised in the lislit of the relations oxisting. 
nnder our System of government, between tlie judieial tribunals of the Union 
and of tbe states, antï in récognition of tbe fact that tbe public good requiro". 
thaï tbose relations be not disturbed by unnecessary confllct between courts 
equally bound to guard and protect rigbts secured by the Constitution." 

In a still later case (Baker v. Grice, 169 U. S. 284, 290, 18 Sup. Ct. 
323, 326, 42 L,. Ed. 748) Mr. Justice Peckham says : 

"Instead of discbarging, tbey [the fédéral courts] will leave tbe prisoiun' 
to be dealt witb by tbe courts of tlie state; that after a final deteT'iiiinntloii 
of the case by the state court the fédéral courts will even then generally leave 
the pptitioner to his remedy by writ of error from tbis court. The reasou for 
tbis course is apparent. It is an exceedingly délicate jurisdictlon giyen to the 
fédéral courts by which a person under an indictment in a state court an:l 
siibject to its laws may, by tbe décision of a single judge of tbe fédéral court. 
upon a writ of habeas corpus, be taken ont of tbe custody of the ofMcers of 
tbe state and finally discharged thcrefrom, and thus a trial by tbe st;!te court:; 
of an indictment fouud under tbe laws of a state ho finally prevented." 

And yet later, in Tinsley v. Anderson, 171 U. S. 101, 104, 18 Sup. 
Ct. 805, 807, 43 L. Ed. 91, Mr. Chief Justice Fuller says : 

"Tbe dismissal by the Circuit Court of the TJnitcd States of its own writ 
of habeas corjius was in accordance with tlie rule. roi)oatDu!y laid down I v 
this court, that the Circuit Courts of the United States, wiiilc tlicy iinv<. 
power to grant writs of habeas corpus for tlie iiurpose of iiKr.iiri'-g uiio tlie 
t'ause of restraint of liberty of any person in custoily under tiie autl'oriry lyf 
a state in violation of tbe Constitution, a law, or a treaty of tbe Uiiited State-, 
yet, except in cases of peculiar urgenc.y, ouglit not to exercise tli;it juiiîdic 
tion by a discbarge of tbe person in advanco of a final detcrniiiirJion of hi 
case in the courts of the state, and, even after such final dctciT.niiiiti.ii, will 
leave bim to his remedy to rcn'iew it by writ of error from tbis couri." 

And, again, in the récent case of Markuson v. Bouclier, 175 U. S. 
184, 20 Sup. Ct. 76, 44 E. Ed. 124, ail thèse cases are reaiTirmed and 
the doctrine announced by them reiterated. So, it was said in the case 
of United States v. Rauscher, 119 U. S. 407, 430, 7 Sup. Ct. 231, 
24G, 30 L. Ed. 425, so much relied upon by the petitioner as au- 
thority requiring his discharge, that, "if the state court shoukl fai' 
to give due effect to the rights of the party under the treaty, a remedv 
is found in the judieial branch of the fédéral governmcnt, vvhica hns 
been fully recognized. This remedy is by a writ of error from the 
Suprême Court of the United States to the state court which mav hav:> 
committed such an error"; thus recognizing the primordial i)rir.ciplc 
of the fédéral cases, that there should be no interférence witli (!io 
jurisdiction of the state courts while in the exercise thereof, excc::;: 



HAMMOND LUMBEB GO. V. SAILOKS' UNION OF THE PACIFIC. 577 

in unusual and peculiar cases. This is made strikingly manifest by the 
court's référence to the Royall Case and in citing it as controlling. 

Thèse authorities leave the matter in hand without room for further 
controversy. It is the province as well as the duty of this court to 
exercise a légal discrétion in the premises, and, when the record is 
considered, there is but one resuit to follow, which is to deny the writ. 
The petitioner has appealed from the superior court of the state, a 
court of original and gênerai jurisdiction, to the Court of Appeals 
thereof, and his cause is novv pending in the latter tribunal. As I hâve 
previously observed, if denied the relief he asks, he has still his appeal 
to the Suprême Court of the state, and then he has his writ of error 
from the Suprême Court of the United States to that court, and there 
exists no peculiar urgency why this court should now interfère with 
or intervene to oust the state court of jurisdiction. On the other hand, 
the case is peculiarly one in which the usual and regular course of 
the state jurisdiction should be allowed to run ; the petitioner being 
a résident of the state, and having been extradited as a fugitive from 
justice that he might be made amcnable to the laws thereof. 

The demurrers to the returns of the officers of the citv and cotmty of 
San Francisco vvill, therefore, be overruîcd, and the pétition for the 
writ of habeas corpus denied. 



HAMMOND LUaiBER CO. v. SAILOKS' UXIOX OF TTII'] PACIFIC et al. 

(Circuit Court, K D. Califoriiia. î\ov(>]uber 7, l'JOG.) 

No. la.oiy. 

1. WiTNESSES — PniviLEGE— Protection. 

A proceeding for tlie punislmient of a defpndinit for contempt for tlie 
violation of an injuuction will iiot be (|uaslieil lietanse tlic pétition .sliow.s 
that certain of tlie fucts tliorein stated were (ibtaiued from testiniony given 
by défendant as a witness in another case, eveii if b(! is protected, by Ilov. 
St. § 800 |U. S. Comp. St. ]!)01, p. OUI], froiii liaviiifr sueli testiniony nsed 
against liim in tbo profieeding ; it not appearing tliat sueh faets niay not 
be proYed by otlier testimony. 

2. IN,7UNCTI0N — Violation — Punisiimext — Sufficien'cy of Pétition. 

A proeeeding to punish for «tonteiniit for violation of an injuuction is 
sunnnary in cliaraeter, ,and tcfbnieal pleadiugs are not required ; but it 
is suflicient tluit by pétition, afîid;irit. or otber slioAving it is made to ap- 
pcar that tliere has been a willful violation of the court's ordor. 

[Eu. Note. — For cases in point, see Cent. Dig. vol. 27, Injunctiou, § D0,3.] 

3. Same— Seevice oï" Restratning Okdur. 

Tlie service of a eertifled copy of a restraining order is sufflfient to ren- 
der a défendant so served punishable for contemirt for its willful viola- 
tion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Iiijunction, §§ 44.1. 
44G.] 

4. Same — SuFFiciENcy OF Bond. 

l'he validity of a bond required on the entry of a restraining order is 
not affeeted by the fact that it bears a date prior to the entry of the 
order, wliero tlie sureties did not justify, nor was it filed, until the date 
of ilie order. 

140 F.— 37 
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Proceeding to Punish for Contempt. On motions and demurrers 
attacking the sufficiency of the pétition. 

Henry Ach (J. W. Dorsey, of counsel), for complainant. 
H. W. Hutton, for défendants. 

WOLVERTON, District Judge. On July 13, 1906, there was pend- 
ing a suit for injunction in the above cause, also an application for an 
injunction pendente lite, and, a prima facie case having been sliown, 
the court made and caused to be entered a restraining order, whereby 
it was ordered that the défendants named be restrained during the 
pendency of the hearing for a temporary injunction, "upon its (com- 
plainant's) giving a bond with two good and sufïicient sureties, to be 
approved by the clerk of this court, in the pénal sum of one thousand 
dollars, securing respondents against ail loss or damage which may 
resuit from the issuance of such restraining order, should it be finally 
determined that the same was improperly issued, or that may be award- 
ed to respondents by reason of the issuance of such order." The 
order runs: That the défendants (naming them) their agents, serv- 
ants, etc., are hereby specitically restrained and enjoined from board- 
ing or attempting to board the steam schooner Arctic, the steam schoon- 
er Ravallie and the steamship Francis H. Leggett, against the com- 
mands, directions or requests of the master or of those in control of 
said vessels, and each and ail of them, from in any wise interfering with 
the crews, foreman, cooks, stewards, seamen, or either or any of them, 
or any of the servants or employés of said vessels, or any of them, 
without due process of law, or in any wise making any threats of bodily 
harm against the said seamen, crews, firemen, cooks, stewards, or other 
employés of said vessels, or in any wise interfering with the business 
or concerns of the said steam schooners and the said steamship, or 
either or any of them, either in the Bay of San Francisco, or any place 
within the jurisdiction of this court, except by due process of law; 
from in any wise seeking to prevent the said vessels from conducting 
their and each of their legitimate businesses, and from in any wise 
conspiring, colluding or confederating together for the purpose of 
preventing the same from receiving and discharging freight and pas- 
sengers ; and from making any threats of harm or disaster to any per- 
son or persons employed on said vessels or either or any of them. 

A bond in the required sum was fîled on the same day and approved 
by the clerk, conditioned to pay the défendants ail the "costs and dam- 
ages" which may be awarded, etc., which bears date July 9th; the sure- 
ties justifying on the 13th. Certified copies of this order were served 
upon the défendant associations on the foUowing day. On August 
8, 1906, an order of injunction pendente lite was made and entered, 
foUowing in efifect the language of the restraining order, and directing, 
further, that the restraining order theretofore issued be and the same 
remain in force as to each of the respective parties thereby enjoined, 
until the writ issued and was served. The writ issued at once, and 
was served upon the three associations and Andrew Furuseth. On 
September 11, 1906, the complainant filed a pétition, praying that an 
attachment issue against certain named individuals, and that they be 
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arrested for contempt of court for acting in disobedience to said or- 
ders, upon which an order to show cause was granted. 

After setting forth the facts of the issuance of said order and in- 
junction, the pétition shows that, about May 28, 1906, the Sailors' 
Union of the Pacific declared a strike and directed its members not 
to work upon the vessels of the complainant, and that the other two as- 
sociations indorsed such strike ; that there was formed a strike commit- 
tee, styled variously the "Strike Committee," "Emergency Committee," 
and "Executive Committee," composed of 11 members, 7 of whom 
were members of the Sailors' Union, and 2 of each of the other asso- 
ciations ; that, at a meeting held about June 4th, another committee 
was appointed to carry into eiïect the orders of the union, composed 
of Andrew Euruseth, E. A. Erickson, John Carney, Harry Lundberg, 
and Walter Me Arthur, which was also denominated the "Executive 
Committee," and to which was subsequently added the names of Ed- 
ward Anderson and C. C. Simonson; that certain différences existed 
between complainant and the Sailors' Union, touching an increase in 
the wages of the former's employés, and that the unions and associa- 
tions named and A. Euruseth conspired to demand, persuade, and pre- 
vent any one and ail persons from entering or remaining in the employ 
of complainant, and, for carrying into efïect such a purpose, the 
executive committee was provided; that the said strike committee and 
A. Euruseth, Eugène Steidel, and John Carney hâve at ail times had 
full charge and power and authority to call into réquisition such ways 
and means deemed effective to carry eut the object of the conspiracy; 
and that the conspiracy extended also to a prévention of the complain- 
ant's carrying on its business as shippers. Thereafter the pétition 
sets up spécifie acts, some of them of violence, which are alleged to 
be in violation of the restraining and injunctive orders, and which, if 
true, render the parties restrained and participating in contempt. 
Thèse acts are alleged to hâve been committed on différent dates after 
the making, entry, and issuance of the orders. 

The défendants appearing, bave first interposed a motion to strike 
out varions portions of the pétition, for the reason, among others, that 
the acts complained of were not directed against the ships of the com- 
plainant, but against divers other ships and vessels of other companies 
and corporations doing a like business as the complainant. I am of 
opinion that, so far as the motion covers acts of the nature hère indi- 
cated, it should be allowed, for the reason that they are in no measure 
a violation of the restraining or injunctive orders. Thèse orders hâve 
in purview only the two schooners and the steamship named in the pé- 
tition belonging to the complainant, but the matters moved against 
hâve a much wider range. The court will therefore sustain the mo- 
tion as it respects the eighth to the twenty-sixth spécifications, inclu- 
sive, and also the twenty-ninth, and ail those allégations of the pétition 
noted by such spécifications will therefore be stricken out. 

Included in the matter stricken out are certain purported minutes 
of Andrew Euruseth, which are comprised in subdivision No. 25. I 
require this matter to be eliminated for the reason that it is merely 
evidentiary in its bearing, and not the statement of ultimate or proba- 
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tive facts. The motions extend also to striking eut nunierous affula- 
vits, but thèse I will pei'mit to remain in tlie record for vvhatever perti- 
nency they might serve as évidence in the cause, but the défendants 
will net be required to answer them. for the purpose of making up the 
])leading'S or issues. It is sufficient that they answer the pétition if 
deemed advisable. The cause does not seem ripe for a final détermina- 
tion at this juncture. The défendants are nioving and demurring to 
the pétition as though the issues were not settled, and bave offered 
no évidence in réfutation of the charges or in their own défense, so 
that the court cannot finally détermine the matter now, nor until the 
preliminary matters are disposed of, that défendants may bave an op- 
portunity to purge themselves of the contempt. When it com.es to the 
final settlemcnt of the cause, thcn the court may détermine as to the 
relevancy of the affidavits. 

Andrew Furusetb next moves the court to quash the proceedings as 
to him, because the pétition shows that many of the facts set forth 
therein were obtained from him while testifying in obédience to a sub- 
pœna in another cause, namely, the Califoruia & Oregon Steamship 
Company v. Sailors' Union of the Pacific et al., pending in the su- 
perior court of the city and county of San P'rancisco, state of California, 
and that therefore they should not be permitted to be used against him, 
invoking the privilèges vouchsafed to parties under section 8G0, Rev. 
St. U. S. [U. S. Comp. St. 1901,. p. Gfîl]. It is sufficient answer to 
the motion, even if section 8(>0 protccts Furusetb from having such 
testimony as be gave brought against him in this proceeding — a matter 
I do not now décide — that it is within the bounds of probability that 
otlier testimony might be adduced whoUy aside from that tending to 
bis conviction for contempt, or even that the same facts discovered by 
him might be otherwise shown. So the motion will be denied. 

Following thèse motions are demurrers to pétition, as follows : First, 
a sej^arate demurrer by Martin 1 lunter ; second, a like demurrer by 
Harry Johnson; and, third, a joint demurrer by Walter McArthur, 
Eugène Steidel, John Carney, Henry Lundberg, F. A. Erickson, A. 
Furuseth, and C. C. Simonson. As to ail thèse parties, it is only nec- 
essary to add that the showing of the pétition, through allégations of 
conspiracy and touching other acts of the parties Connecting them in 
one way and another with the acts and things complained of, is suf- 
ficient to require each and ail to purge themselves of the alleged con- 
tempt. The proceeding is summary in character, and technical plead- 
ings are not required, but it is sufficient that by pétition, affidavit, or 
other showing it is made to appear that there bas been a willful viola- 
tion of the courtes order. To this plcading, whatever it may be, it 
would be proper for défendants to file a formai answer, if they so de- 
sire. 

Another objection made to the pétition is that the restraining order, 
so called, was never issued. A certified copy of the order entered was 
served, liowever, and a willful violation thereof, it seems to me, 
amoimts to a contempt. 

The objection to the bond, that it bears date of the 9th while the 
order was not entered until the 13th of July, is without merit, as it is 
clear that the bond was not complète until the suretics justified, which 
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was on the lattcr date, nor vvas it filed in the case until the entering of 
the ordcr. 

The deinurrers will therefore also be overruled. The défendants may 
hâve leave to make such answer to the pétition as they may deem 
necessary within 10 days. 



UXITIDD S'J^VTES v. LAAM et al. 

.Circuit Court, N. D. California. Novembor 7, lOOG.) 

No. 13,742. 

1. Public Laxds— Suit fob Cancellamok of Patent— Rigiit of United 

StatjlS to Maintain. 

Tlie United States may nuiintain a bill in eqnity for tlie cancellatiou of 
a patent issueci tLirou,gli inadvertence and mistalve under the liomestead 
law to a tract of laud wliieli liad lieeii previously sel(>cted by tlie state of 
California under Act IMarcli 3, 185;:!, c. 145, 10 Stat. 244, as indemnity 
scbool land, subjoct to tlio apjiroval of the Sccretary of tlie Xnterior, wbere 
tbe Secretary liad dii'octed tb(! allowance of sucb Relecti<m, but it had not 
been formally ap])roved and listed so as to jiass tltle to tbe state, since 
tbe state is not in a position to mainain a suit in its own bobalf to pro- 
teet its équitable title, wliile tbo United States is under obligation to pro- 
tect it. 

[FA. Xote. — For cases in point, see Cent. Dig, vol. 41, Public Lands, § 
332, j 

2. Samic — Effect or Patent — Xecessity of Delxveuy. 

A patent to ]iublie land, dul.v issued upon tbe décision of tbe proper ofli- 
cers and recorded in tbe record boolv keiit in tiie J^aiid Department of tbe 
goverument for tliat puri)ose, passes th(! title, and a delivery to the pat- 
entée is not necessary. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 4], Public Lands, § 
311.J 

3. SaME— BoNA FlDE PURCIIASERS— PURCIIASEKS PeFORE PATENT. 

A ptirchaser of land prior to jiatent froni the .governiiunit is not a bona 
flde purcbaser eutitled to prote(;tion as sucli in e(iuity, but lie inust show 
tbat in liis purcbase aiid bv tbe conveyance to bim lie acquired tbe le,gal 
title. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 
3(;8.J 

4. Same— PrEoiîASEB Aftbr P.atent — Constkuctive Notice of Recouds. 

Tbe rule that a purcbaser of public bnid is required to tako notice of 
the records and proceedings in tbe Land Deiiartnient does not apply to a 
purcbaser aller patent, wbo may rel.y on its prcsumptive validity, and is 
not required to .<ro beliind it. 

TEd. Note. — For cases in iioint. see Cent. Dig. vol. 41, Public Lands, § 
,308.] 

5. Same— StHT BT T'>'rrED States for Cancellation of Patent— Tendeb of 

Purciiase .VtONEy. 

The United States in a suit to cancel a patent to public land, in order 
tbat it may eonvey the same to aiiotber party equitably aud rigbtfully en- 
titled to it, is not re(iuired to tender back tbe purcbase money paid by the 
patentée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 
3-33 ; bona flde purchasers of public lands, see note United States v. Détroit 
Timber it Lumber Co., 07 C. C. A. 13. J 
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In Equity. On demurrers to bill. 

Robert T. Devlin, U. S. Atty. 

L. F. Cooper and Titus, Wright & Creed, for respondents John H. 
and EHzabeth Laam. 

George A. Sturtevant, for respondents E. M. Fine and Klamath 
Mill & Transportation Co. 

WOLVERTON, District Judge. Demurrers to amended bill of 
complaint, by which it is sought to set aside a patent issued by the 
government to the défendant John H. Laam. The first is interposed 
by John H. Laam and Elizabeth Laam, and the second by E. M. Fine 
(named in the complaint "E. W. Fine"), and the Klamath Mill & 
Transportation Company. By the bill it appears that the state of 
California on November 13, 1889, made a school land indemnity sélec- 
tion, No. 1,698, comprising the land in question, namely, the W. J4 
of the S. W. % of section 35, township 14 N., range 1 Ë., Huni- 
boldt base and meridian, in the Eurêka land district, and which sélec- 
tion was allowed by the Department of the Interior on June 9, 1896 ; 
that on May 3, 1901, the défendant John H. Laam, under the provi- 
sions of section 2289, Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 1388], and the régulations of the Department of 
the Interior, filed a homestead application, No. 4,423, to enter the 
land, at the same time entering into the possession of the same ; that 
on July 8, 1902, the register and receiver of the Eurêka land office 
issued a final certificate to Laam, and on the 21st of July, 1903, the 
Président issued to him a patent therefor. It is further shown that 
the défendant Laam was allowed to enter the land and to receive his 
certificate of final patent through the inadvertence, mistake, and over- 
sight of the officers and agents of the General Land Oiifice in overlook- 
ing the fact, which duly appeared of record, that said indemnity certif- 
icate No. 1,698 had been allowed by the Department of the Interior, 
thereby declaring the sélection valid as it respects the land in dispute, 
and that because of the pendency of proceedings afïecting the sélec- 
tion of other tracts of land embraced in the list no action was taken 
in making up a final "clear list" until the entire list was designed to 
be ready for approval by the Secretary of the Interior, which approval 
of a clear list and its certification to the state constitutes the muni- 
ment of title from the government. The patent to Laam was never 
delivered to him, but remains in the General Land Office. It further 
appears that subséquent to the issuance of the certificate to Laam, but 
prior to the issuance of patent, he granted, through mesne conveyance, 
the N. W. M of the S. W. Y^, of section 35 to the Klamath Redwood 
Company, which company is the présent holder of the alleged title 
thereto ; that within the same time Laam, through mesne conveyances, 
granted to E. W. Fine, the S. W. 54 of the S. W. ^4 of said section; 
and that subséquent to the issuance of such patent Fine conveyed to the 
Klamath Mill & Transportation Company. 

The demurrers are gênerai, assigning as reason therefor that the bill 
of complaint does not state facts sufficient to entitle the plaintiff to re- 
lief in equity. 
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The bill proceeds upon the theory that, the state of California having 
made a sélection of the land in dispute as an indemnity sélection and 
the same having been allowed by the Department of the Interior, 
the government thereby became obligated and equitably bound to con- 
vey to the state, and that having subsequently, through mistake, inad- 
vertence, and oversight of its officers in the I^and Department, allowed 
and permitted Laam to make his homestead entry, and having, through 
like mistake and inadvertence, issued to him a final certificate and pat- 
ent, it is entitled in equity to bave the patent annulled, and thus to be 
restored to a position in which it would be enabled to make good its 
obligation to the state. It bas been judicially settled that; 

"AVbere a patent lias boen fraucluleiitly obtainetl, anil siicli framlulent pat- 
ent, if aliowed to stand, would work jn-ejudice to tUe iuterests or rigbts of tlie 
T'nited States, or would jireAeut tlie goverimient from fuUilliug au obligation 
nienrre<l by it, eitbev to tbe public or to aui individual. wliieh ]iersoiuil litiga- 
tion could not reuied.v, tliere would be an occasion' wliicb would make it tbe 
duty of the governinent ,to institnte judicial iiroceedings to vacato such pat- 
ent, ïbese principles equally a])ply wbere iiatents bave been issued by uiis- 
take." United States v. Missouri, etc., Kv., 141 U. S. 300, 12 Su]). Ct. 13, 30 L. 
Ed. 7G0. 

The quotation is from the headnotes, and is amply sustained by the 
following cases cited in its support: United »States v. San Jacinto 
Tin Co., 125 U. S. 273, 28(5, 8 Sup. Ct. 850. 31 L. Ed. 747 ; United 
States v. Beebe, 127 U. S. 338, 342, 8 Sup. Ct. 1083, 1085, 32 L. Ed. 
121. In the latter case the court says: 

"And it may now be acceiitcd as settled that the United States eau properly 
proeeed by bill in eauity to bave a jndicial decree of nullity and an order of 
c^ancellation of a patent issued in mistake, or obtained by fraud, wbere thft 
governinent bas a direct iuterost, or is under an obligation respecting the re- 
lief invoked." 

See, also, U. S. v. Stone, 2 Wall. 525, 17 L. Ed. 7G5. 

In the présent case it is very clear, as will appear later, that the state 
of California is without any remedy as a suitor in its own behalf. By 
Act Cong. March 3, 1853, c. 145, lÔ Stat. 244, the proper authorities of 
the state of California were empowered to make sélections of other 
lands in lieu of such portions of sections Ifi and 36 as might hâve been 
settled upon previous to survey, agreeably to the act of Congress of 
May 20, 1826 (4 Stat. 179. c. 83), "and which," it is enacted, "shall 
be subject to approval by the Secretary of the Interior." Subséquent 
législation followed, but it does not affect the question hère. The bill 
of coniplaint shows that the state selected by indemnity sélection No. 
1,698, the land in dispute, with other land, "which said sélection," the 
bill runs, "was considered and directed to be allowed by the Depart- 
ment of the Interior on the ninth day of June, 1896." Référence is 
made to volume 22, Land Dec. Dep. Int. 666, wbere it was determined 
by the honorable Secretary of the Interior, so far as it concerned this 
land, that "the application must be allowed." This, I take it, was not 
the approval of the Secretary of the Interior as required by the act 
of March 3, 1853, nor was it the équivalent thereof ; but it was such 
an act as allowed, or, I might say, approved, the suit, on application of 
the state for the land. There needed subsequently the approval of 
the Secretary of the Interior and the listing to the state, which would 
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have constituted its title absolute, without the further necessity of deed 
or patent. To thèse further acts on the part of the government the 
State was entitled, unless, for good cause shown, the sélection should 
have been in the meanwhile rejected by like authority; but no such 
action appears to have been taken. The state has donc ail it could to 
entitle it to the land and had proceeded to the extent that there had 
been ségrégation from the puîolic domain, and thenceforth the land 
was not unappropriated land, and was not snbject to homestead or pré- 
emption. U. S. V. Turner (C. C.) 54 Fed. 2'28; 17 Opinions Attor- 
neys General, IGO. 

Nor do I understand that the case of Robcrls v. Gebhart, 10-1 Cal. 
67, 37 Pac. 782, impinges upon this interprétation of the law. That 
was a case between private parties, and the Secretary of the Interior 
had taken action and refused to approve die sélection, so the court 
said, speaking through Mr. Justice De Haven : 

"Sueh a sélection, wlien the SccretiU'y ot tlie Interior lias actecl «pon and re- 
fused to approve it, does uot eonl'er even an equitalde rlglit upon tiie state. or 
upon one claiming uuder it, sucli as would autliorize or justify a court of eq- 
uity in reviewing tlio grounrts or basis for sucli i-ei'usal. It is tlie cousent of 
the United States, as nianifested by the approv.-il of tbe Secretary of tlie In- 
terior, which gives légal efiicacy to the applioatif)n or sélection marte Ijy the 
state, and without sucli approval neither the state nor its grantee is in a posi- 
tion to call in question aiiy future disposition which the United States niay 
make of the land enibraced in the attenipted sélection." 

So it appears that the state is not in a position to bring this suit 
in its own behalf, not having acquired such a right or title as gives it 
a standing in court ; and hence it was that the government's interposi- 
tion became necessary, it being a case "which personal litigation could 
not remcdy" ; thus afi'ording one of the éléments of jurisdiction speci- 
ficd in United States v. Missouri, etc., Ry., supra, and other cases citcd 
in the same connection. The state can do nothing except through in- 
terposition of the department prior to the approval by the Secretary 
of the Interior, which is équivalent to a final grant of the title, yet, 
notwithstanding, when it has made its indemnitv sélection, which the 
law gives it the right to do, and when that sélection or the application 
therefor has been allowed by a solemn adjudication of the Secretary 
of the Interior, it seems to me that the state has acquired an equity in 
the land of which it could not be divested by the susbequcnt entry there- 
of by a private individual, and that none of the proceedings subsequent- 
ly had in the Land Department has had the effect to preclude or de- 
prive it of that right. This furnished the state with an equity; and, 
being prior in time, is prior in right. The government had no right 
to permit the land to be entered as a homestead, unless, for good 
cause shown, it first rejected the sélection or application of the state 
and set the land back again into the public domain. Thus far the 
government's right of suit seems complète. 

It is contended, however, in behalf of the demurrers, under the 
showing of the bill, that the défendants, the alleged holdcrs of the 
présent title, are innocent purchasers. It will be observed that ail the 
ptirchasers from Laam. whether directly or through mesne convey- 
ances, save one, the Klamath Mill & Trans])ortation Companv, took 
title prior to the issuance of the patent. The last named took subse- 



UKITED STATES V. LAAM. 585 

quent thereto. In this connection, it may be premised that it did not 
require a delivery of the patent to the claimant in order to pass the title. 
The title passed when the patent issued and was recorded in the record 
book kept for that purpose at Washington. This bas been effectually 
determined by the case of United States v. Schvn-z, 102 U. S. 378, 397, 
26 L. Ed. 1G7, 173. The court, speaking through Mr. Justice Miller, 
says : 

"We are of oiiinion that wlion. vipon the décision of the iiroper offiee that 
the citizen has îjecorne entitled to a patent for a portion of the publie lands, 
such a patent niade ont in tliat office is sisiied by tlie Prcnidcnt, soalod with 
tlio seal of the Genei-al Land Oîlice, conntersiiîned by tlie recurder of tho Land 
Office, and dnly recorded in flie record l)Oolv Ivept for that puriiose. it be- 
eomes a sofeuai public act of the îrovcrnment of tlie United States, and needs 
no further deiivery or otlier autheritication to nialie it perfect and valid. In 
such case the title to the laTid conveved pas'^es by matter of record to the 
grantee, and the delivery which is required when a deed is iiiade by a private 
individual is not nocessaiy to give efCeet to the grantiug clause of the instru- 
ment." 

Sce, also, Bicknell v. Comstock, 113 U. S. 149, 5 Sup. Ct. 399, 28 
L. Ed. 962. 

A purchaser prior to patent cannot claim to bave purchased bona 
fide so as to entitle him to tlie protection of chancery. He must show 
that in bis nurchase and by the convevances to him he acquired tlie 
légal title. Root v. Shiekls,' 1 Woolw. 3-19, Fed. Cas. Xo. 13,038. This 
principle has been followed in the Department of the Intcrior. Travel- 
ers' Insurance Co., 9 Land Dec. Dep. Int. 316 ; Powers v. Courtney 
et al., 9 I^and Dec. Dep. Int. 480; Richardson v. Mocre, 10 Eand Dec. 
Dep. Int. 415. 

Thèse considérations concltide the parties purchasing prior to the 
issuance of the pa'cnt, but not so as to the Klamath Mill & Transporta- 
tion Company. "A patent being the highcst évidence of title from the 
government, and presumptively valid, the purchaser from the patentée 
or those holding under him, is not required to go bchind it, and to 
know that the prcvious steps to justify the making of it bave been 
regnlarly takcn." This was held in Scbnee v. v^chnce, 23 Wis. 377, 
99 Am. Dec._183. The court further observed that the doctrine con- 
tended for, namely, that tlie purchaser was required to take notice 
of the records and proceedings in the Land Department, would be 
true of diflerent purchasers from the government of the same tract 
of land, which sometimes happcns through mistake or otherwise, but 
not of remote purchasers after patent, l'he oliservation is particularly 
apiîlicable hère, and the state of California would be affected with 
notice from the records, but nnt the Klamath Mill & Transportation 
Company, which purchased after patent., I am of opinion that the 
bill of complaint cloes not show that the Klamath Mill & Transporta- 
tion Company is not an innocent purchaser for value. The demurrer 
will, therefore, be sustained as to this company, but overruled as to 
Fine, and the demurrer of John H. and Elizabeth Laam will likewise 
be overruled. 

Another point made in support of the demurrers is that the bill does 
not show that the government — it being apparent that the homestead 
was commuted to a pre-emption — has tendered back the purchase price 
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of the land to the holder of the title. I think, however, that this is 
not necessary where the government is suing that it may be enabled to 
grant the title to the party equitably and rightfully entitled to the con- 
veyance from it. The case is thé same as if the state of Califoniia 
had a standing in court and was suing to cancel the patent to Laam. 
The State in that case would not be required to tender to Laam the 
money paid to the government, so the government is not so required in 
the présent case. 

L,et the order bc entered as indicated in this opinion. 



NEWIIALL V. JOUDAX, Collector of Intornal Revenue. 
(Circuit Court, E. D. New York. Deeember G, 1006.) 

1. Internal Uevenuk— Artici-e.s Subject to Tax— Bay Rum Imported From 

ToRTO Rico. 

Bay rum not being sub.jtK-t to internai revenue tax, and iinports from 
Porto Rico not being sub,1ect to custonis duty, but to internai revenue tax, 
as "like article of mercliandise of domestic manufacture," bay ruin im- 
ported from Porto itico is not as sucli subject to tax nor can it be theoret- 
ically resolved mto its component parts for the puriwse of iinposing an in- 
ternai revenue tax xii)ou the distilled spirits whicli enter into its composi- 
tion. 

2. Same— Recovehy or Taxes Paid— Volxintaut Payment. 

An importer of goods» from Porto Rico, who formally enterefl the same 
and purchased staïups from the collector for payment of internai revenue 
tax thereon, as required by the treasury department, vvithout protest or 
objection, and in tlio belief that such tax was lawfully due, must be re- 
garded as having made the payment voluntarily, and cîinnot reeover It 
back, although the goods were not lawfully taxable, and it is coneeded 
that under the rulings he could not hâve obtaiued possession of the same 
without making the payment. 

[Ed. Note. — For cases in i>oint, see Cent. Dig. vol. 21>, Internai Revenue, 
§§ 83, 84.J 

John David Lannon, for plaintiff. 

William J. Youngs, U. S. Atty., for collector. 

THOMAS, District Judge. This action involves the question whether 
bay rum imported from Porto Rico was subject to a tax upon the distill- 
ed spirits that entered into its composition, and whether the purchase of 
stamps of the Internai Revenue Commissioner, for the purpose of 
paying the tax, while the merchandise was detained b}' the govern- 
ment at the port of entry, without dissent, controversy, or protest, 
precludes the plaintiiï from maintaining this action. The import dut)' 
imposed on imports from Porto Rico by the Foraker act (passed April 
13, 1900) Act April 12, 1900, c. 191, 31 Stat. 77, was terminated 
by the authorized proclamation of the Président, but such imports 
remained subject to the internai revenue tax as "like articles of mer- 
chandise of domestic manufacture" were subject. But domestic bay 
rum, as such, was subject to no internai revenue tax. Therefore, the 
letter of the statute authorized no tax on bay rum. But the govern- 
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ment in effect urges that while domestic bay rum is subject to no tax, 
the distilled spirits that enter into it are subject to a tax; and that as 
the rum blended in bay rum of Porto Rican manufacture, and thence 
exported, is subject to no tax at home, it will escape ail tax, unless 
the government, upon the arrivai of the article in the United States, 
theoretically résolve it into its component parts, and tax the parts 
as if they had arrived, each in its ovvn peculiar form, before ail were 
merged into the article known as bay rum. It is further urged that 
any other rule would allow distilled spirits to be brought to the Unit- 
ed States from Porto Rico, under the guise of bay rum, with result- 
ing injury to the revenue and the domestic distillers. 

To this last objection, it seems an obvions answer that the mère 
fact that there is an omission in the law, if there be such, does not au- 
thorize the court to amplify the statute; and it is quite as noticeable 
that the fraudulent importer must distil the spirits from the bay rum 
to gain the advantage of his fraud, and that, should he do so, his 
product would become subject to the domestic tax. But, even other- 
wise, the hardships of the case cannot authorize the interpolation 
of words in the statute. The article is genuine bay rum, intended for 
honest use as such. It can only be taxed at the sum imposed on 
bay rum in the United States. There is no such tax. Hence there is 
none on the imported article. The statute should be interpreted ac- 
cording to the plain meaning of the words, and as men of ordinary in- 
telligence, called upon to obey it, would understand its direct and 
simple language. The importer of articles from Porto Rico could 
not and should not understand from the law that every article import- 
ed from Porto Rico must be resolved into its component parts, each 
élément scrutinized, and taxed as a separate and distinct article of 
domestic manufacture. There seems to be no ju.stification for this 
nonobservance of the letter of the statute, save the plea of inconven- 
ience and opportunity to defraud the revenue. Such considérations 
appeal to the lawmaker rather than to the court. But it is urged that 
the plaintiff paid the tax voluntarily, and that he may not recover the 
sum paid. The plaintifï's importations herein involved arrived as 
follows, the first importation, September 9, 1,901, the second importa- 
tion, July 30, 1903. It is conceded as a fact: 

"ïbat the Treasury Department at the times the duties lierein were paid, 
as a matter of commoii knowlertge, was insisting and had insisted upon pay- 
ment of an internai revenue tax upon liay rum imported from Porto Rico as 
di.stilled spirits, and had refused to refund money paid as internai revenue tax 
upon such bay rum from July 20, 1901." 

The following facts are stipulated : 

"(23) That upon the arrivai of the steamship at the port of New York 
the défendant being such collector of Internai revenue for the First district of 
New York, did, through the exercise of tlie powers and authority in him 
vested for the performance of his duties as collector detain the said packages 
or barrels of bay rum, claiming that the said bay rum was taxable or dutlahle 
under the provisions of the act of Congress of April 12. 190O, entitled 'An 
act temporarily to provide revenue and a civil government for Porto Rico and 
for other purposes,' commonly called the Poraker bill. 

"(24) That thereupon plaintifC in complianee with certain régulations of 
the Secretary of the Treasury of the United States and on printed forms 
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presci-ibed tliereby for snch purposos, notifled the défendant, tbe colleetor o? 
internai revenue for the First distriet of New Yorlc, of tlie arrivai of tbe said 
packages or barrels of bay rum and of liis désire to reniove the saine, and 
requested that the said bay runi be inspected and gauged in c-oinpliance v,-ith 
sueh régulations. That plaintilï eould not hâve ol)tained possession of tiio 
baj- rum without giving the aforesaid notice and making the aforesaid request. 

"(25) That thereupon the défendant as sucli collector as aforesaid in- 
structed one of the United States gaugors of spirits to inspcct and gaugo tha 
said packages or barrels of bay rum. 

"(2G) That subseqnently and on or about Septoniber 1i. 1001, the said 
United States gauger of spirits, acting in oompliauce with the aforesaid 
instructions, gnuged the sa.id bay nnn and niade a report theroof and a retnrn. 

"(27) Tliat tbereafter the plaintiff. in compliauce with the régulations of 
the Secretary of the Treasiiry of the United States as aforesaid, and on 
printed forms jn-escribed thereby for such pnrposes, and eoinpelled to do so 
In order to obtain possession of the said packages or barrels of bay rum made 
an entry for the removal of the said bay rum. 

"(28) That the défendant collector as aforesaid determined that the said 
bay rum was subject to a tax or duty of ,S1.052.48, and on or about September 
lOth, 1001. did, through the exercise of tb.e power and. autliority in him 
vested for the performance of liis dxities as collector, deniand and collect 
from the plaintiiï the sum of $1.0."i2.48, whicli suni the plaintift' paid in order 
to obtain possession of the packages or barrels of bay rum aforesaid which 
the défendant was detaiuing from him and which he would not bave delivei'ed 
to him except upon tlie plaintifC's paying to him the sum of .1il,0.")2.48, for tax 
paid stamps to be affixed to the packages or barrels of bay rum, and the 
payment of the said sum was a condition précèdent to the deliveo' thcreof to 
the plaintiff : that the plaintiff purchased tlie stanijis and paid the tax as 
aforesaid and in the niaiiiier prescribcd and did not obtain tUe bay rum uutil 
the payment of the said sum as aforesaid." 

The stipulation as to tlie second importation is the same, except as 
to the dates and the amount paicL It is further stipulated : 

"(20) That thereafter and on or about August 4. 1008 the plaintilï made an 
application in writing to the United States commissioner of internai revenue 
to remit, refund, and pay back to the plaijitiffi the alleged tax, upon the ground 
that the said alleged assessinent and said tax and the exaction and payment 
thereof were illégal, mill and void and of no biuding force and cffcct for the 
following reasous." 

Thereupon the reasons are stated. 
It is furtlier stipulated : 

"(SO) That the United States commissioner of internai revenue did finally 
on or about the 27tli day of .lul.y, 1!)()4. deny and re.lect the application or 
claim of this plaintiff for the refund. ug of the said alleged tax and did 
refuse to remit or refund the said alleged tax or anj' part thereof, and did 
seiid to the défendant, as such collector a writton notice of such re.i'ection and 
the defeidant as such collector on or filiout tlie 25tli day of February, 1005, 
did cause to be served upon this plaintiff a written notice of such déniai and 
rejection." 

The plaintiff at the time of bring-ing suit was in the same position 
as if he had not instituted proceedings before the commissioner, so 
far as the question of volun'ary payment is concerned. Chesebrough 
V. United States,^ 193 U. S. 253, 263, 2i Sup. Ct. 203, 48 L. Ed. 433. 
It is true that his property was detained, but the détention was on the 
theory that it was subject to the payment of the tax. Had there been 
no détention, and there had been payment, with or without protest, 
or acts or words eqnivab'it tliereto, t'^e paviu-nt woilil h'ivc 
been voluntary. Chesebrough v. United States, supra. Jîut vvlien 



NEWIIALL V. JORDAN. 589 

property arriving in the country passes through the varions channcls 
tliat are necessary to the détermination of the question of its taxation, 
and the importer himself pursues the law, and does, without (hssent 
or suggestion of oppression or duress, whatever is necessary to procure 
his goods, he makes his own interprétation of the law. And if he 
interpret it mistalcenly, there secms to be no rule that allows him at 
one time to afiîrm its apphcation by his action, an affirmance unmodi- 
fied by word or deed, and tlicrcafter disaffirm the subjection of his 
merchandise to the statute. It is a payment under mistake of law, for 
which no relief cxists. This conclusion accords with the opinion of 
the court in Chcsebrough v. United States, 192 U. S. 259, 21 Sup. Ct. 
264, 48 L. Ed. 432, where it is said: 

"The rule is flnnly establislied that taxes voluntarily paid caniiot be re- 
covered back, and payments with knowleds'o and without foni])ulsion ar(! 
voluntary. At the sanie time, when taxes are paid under protest, that tliey 
are beins ille.ïally exacted, or witli notice that the payer contends tliat they 
are illégal and iuteuds to institute suit to conipel their repaynicnt, a recovery 
in sueh a suit niay, on occasion, he had, althoufih fîcnerally spealcing, even 
a protest or notice will not avail if the paynieut be mado voluntarily, with 
full Icnowledfîc of ail the eireunistanc(!s, and without auy coercion by thë 
actual and threatencd exercise of power possessed. or sujjposed to be pos- 
sessed, by the party exactinjr or receiving tlie pa.vment, over the person or 
property of the party niakins the payment, from which the latter has no 
other means of immédiate relief than such payment. Little v. Bowers, 134 
U. S. 547, 554. 10 Sii)>. Ct. ()2(), .".;'. I.. Ed. ]Oir>: Itaiiroad Company v. Com- 
missioners, 98 U. S. .541. .544. 25 L. Ed. lOB ; Kiidich v. Hutchins, 95 U. S. 210. 
24 L. Ed. 40!). citlns Rrumasiu v. ïillinsliast. 18 Cal. 2(;5, 7i) Am. Dec. 17f!, 
a case in resjjcct of stamps purchased, in wliicb the subjeet is discusscd by 
Mr. Justice Field, tiien VAùet Justice of California." 

■ The parties stipulated "that the plaintiff could not obtain the bay 
rum so imported by him except by paying the duties." 

It may be urged from this concédée! fact that a protest would hâve 
been unavailing, but such suggestion does not go to the root of the 
difficulty. The stipulation may be broad enough to mean that the 
plaintifï could not bave gotten his goods without paying the tax, what- 
ever he might bave donc. But the fact remains that there is no évi- 
dence whatever that he regarded his goods as in duress, or that they 
were not taxable, or that he did not regard himself as the lawftd debtor 
to the United States. The stipulation indicates that the government 
believed that the goods were dutiable, and would bave insisted upon 
the payment. The bistory of the case shows, that the plaintifï also 
regarded the goods as dutiable, and. so far as appears, willingly made 
the payment. It was no mis*ake of fact, it was a pure mistake of law. 
The proposition of the plaintiff is that every person buying stamtîs of 
a collector, for the varions uses pointed out by statutes, may do so 
without anv objection whatsoevcr. and thereafter state that he did not 
pay according to a valid or applicable law, and recover the tax should 
the taxing law prove inapplicable. No fact shows that the plaintiff 
was conscious of duress or unlawful constraint to pav what he did not 
owe to ob'ain his property. His whole conduct before payment, and 
from September 9, 1901, as regards the first importation, and from 
July 30, 1902, as regards the second importation, to August 4, 190-'), 
indicated perfect acr|uiescence and affirmancc of the law. It is difficult 
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to understand how taxes may be raised by a stamp duty, if the puf- 
chaser when buying or using makes no indication of dissent from the 
obligation that is asserted against him. 
The défendant should hâve judgment. 



In re JOHN L. NELSON & BRO. CO. 
(District Court, S. D. New Yorli. Janaary 9, 1007.) 

1. BaNKEUPTCY— PROCEEDINaS— PkOPEBTY— JUBISDICTION. 

Wbere a banlcruptcy pétition was filed against a corporation, the court 
In wliich tlie pétition was tiled Iiad sole jurisdiction to décide whether 
tlie corporation wae or was not subject to the opérations of the baukrupt 
law, and, pending such détermination, any other fédéral District Court 
was authorized to talfe charge of the alleged banivrupt's property within 
its own territorial jurisdiction and to appoint an ancillary receiver there- 
for. 

lEd. Note. — For cases in point, see Cent. DIg. vol. 6, Bankruptcy, §§ 
22, 165.] 

2. Attachment— Propekty in Custodia Leqis— Receivers. 

Where an ancillary receiver was properly appointed in banljruptej' 
proceedings, property in his hands as such receiver was in custodia legis, 
and was not subject to attachment. 

[Ed. Note.— For cases in point, see Cent. Dig, vol. 5, Attachment, § 
181 ; vol. 42, Receivers, i 350.] 

i ASSIGNMENTS FOB BENEFII OF CREDITORS— FOREIGN ASSETS— WnAT LAW 

GOVEBNS. 

Where a foreign assignée for the benefit of creditors demands the 
snrrender of property located in New York belonging to his assigner, the 
assignee's rights as against New York creditors are governed by tUe law 
of New York, and dépend on principles of coniity as betvveen the state 
of New York and the state of the assignée. 

[Ed. Note.— For cases In point, see Cent. Dig. vol, 4, Assignnients for 
BeneJit of Creditors, §§ 642-657.] 

4. Same. 

An Illinois assignée for the benefit of creditors Is not entitled to wlth- 
draw funds belonging to the assignor located in New York before payment 
of the assiguor's attaching New York creditors. 

[Ed.. Note. — For cases in point, see Cent Dig. vol. 4, Assignments for 
Benefit of Creditors, §§ 642-057.] 

5. Same— Waqes— Prefebrked Payment. 

Where, after bankruptcy proceedings against an Illinois corporation 
were set aside, an assignée for the benefit of creditors, appointed in that 
state, sought to obtain assets belonging to the coiiioration in New York, 
whlch were held by an ancillary receiver appointed in bankruptcy pro- 
ceedings, the court sitting in New York had no power to give New York 
creditors, who had claims against the corporation for wages, a préférence 
of payment out of the New York assets as against attaching New Yorlî 
creditors, though such wage earners would be prefcrred both under the 
bankrupt act and under the insolvency statute of Illlinois. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 4, Assignments for 
(Benefit of Creditors. §§ 642-057.] 

6. Receivers — Appotntment — Effect. 

The efCect of the appointment of a reoeiver isi not to oust any person 
of his rij-'ht to tlie possession of the property, but nierely to retain it for 
the benefit of liie party who may ultimately appear to be entitled thereto. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Receivers, § 127.^ 
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7. AiTAciiMEXT— Peiobitt of Claims. 

A bankruptcy pétition was flled against a corporation in Illinois, and an 
anciliary receiver appointed, who toolc cBarge of tlie property of the cor- 
poration in New York. R., a New York créditer, having advanced in- 
formation of the approaching termination of the bankruptey proceedings. 
because the corporation was not engaged in a business which subjected 
it to the banltrupt law, instituted a suit in New York, aided by an attach- 
ment served by delivering a copy warrant to tlie anciliary receiver, after 
which other attachments were levied, some after an order had bcen passed 
terminating the bankruptey proceedings. Held that, since none of the at- 
tachments which were served while the property was in the possession of 
the anciliary receiver were effective except as a notice of claim addressed 
to the court through its receiver, regard less of whether they were served 
before or after the dismissal of the bankruptey proceedings, the senior at- 
tachment was entitled to priority, there being no inflrmity therein except 
the date of its issue. 

On Application of Anciliary Receiver for Instructions. 

Williams, Folsom & Strouse, for anciliary receiver. 
Joseph W. Keller and Mr. Shaffner, for assignée under Illinois 
statute. 

Henry S. Dottenheim, for senior attaching creditor. 
Nathan Bardach, for junior attaching creditors. 
Michael J. Joyce, for employés of alleged bankrupt. 

HOUGH, District Judge. In August, 1906, a pétition in bankrupt- 
ey was filed against the corporation above named (hereinafter called 
the "Nelson Company"), in the District Court for the Northern Dis- 
trict of Illinois. The alleged bankrupt was an Illinois corporation, 
and had its principal place of business in Chicago. Shortly there- 
after, upon due application, an anciliary receiver was appointed in 
this court, who took charge of the New York office and local business 
of the Nelson Company, and reduced the assets thereof to cash, of 
which he now has in his possession upwards of $5,000. Not long aft- 
er the filing of the original pétition in bankruptey, some parties in 
Interest, doubting whether the alleged bankrupt was such a corpora- 
tion as came within the purview of the bankruptey law, advised the 
Nelson Company to exécute on September 17, 1906, a deed of assign- 
ment for the benefit of creditors, pursuant to the statutes of Illinois, 
which deed was, on October 3, 1906, duly filed in the proper office in 
Chicago. On October oth the assignée under the Illinois assign- 
ment appeared in the bankruptey court sitting in Chicago, and set 
forth by pétition the nature of the business of the Nelson Company, 
prayed that the assets in the hands of the bankruptey receiver be turn- 
ed over to him, and represented that the court itself was without juris- 
diction to adjudge the Nelson Company a bankrupt, or to administer 
or hold its estate. Upon this pétition of the assignée such proceed- 
ings were had that on November 21, 1906, an order was entered de- 
claring that "ail of the material allégations" in the pétition "are true," 
settling the account of the receiver in bankruptey, and directing that 
the balance in hand be paid over by said receiver to the petitioning 
assignée. 

From the exemplification of the bankruptey proceedings submitted 
to me, it does not appear that there has ever been a technical dismissal 
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of the pétition in bankruptcy against the Nelson Company, but I fînd 
that the proceedings of the bankruptcy court in Chicago amount to 
a déclaration, duly contained in the order of November 21st, that 
the Nelson Company was not subject to the opération of the bankrupt 
law owing to the nature of its business, and that, therefore, said Dis- 
trict Court declined to proceed further with the matter. Evidently, 
some New York creditors of the Nelson Company had early informa- 
tion of the approaching termination of the bankruptcy proceedings 
in Chicago, and on November 5, 1906, one Ruthenburg began an ac- 
tion in the Suprême Court of New York against the Nelson Com- 
pany, wherein he procured a warrant of attachment, and on the same 
date caused the sheriff of New York county to serve a copy warrant 
upon the ancil'ary receiver in bankruptcy appointed by this court. 
On November 22, 1906, divers other New York creditors took the 
same course. On November 28, 1906, the Illinois assignée served 
his pétition in this court, demanding that the funds in the hands of 
the receiver of this court be turned over to him. When such receiver 
took possession of the local business of the Nelson Company, he found 
certain workmen's wages due and unpaid. Thèse workmen would be 
entitled to preferential payment, either under the bankruptcy law or 
under the assignment statute of Illinois. The rights of thèse several 
claimants to the fund are now presented for considération, after 
argument noticed for hearing under the receiver's pétition for instruc- 
tions. 

It is the duty of this court to distribute the fund in question pur- 
suant to gênerai principles of 'aw, which dutv is cast upon it bv Gum- 
bel V. ritkin, 124 U. S. 131, 8 Sup. Ct. 379,' 31 L. Ed. 374. The at- 
tachments were apparently sued out under the impression that the 
bankruptcy proceedings in Illinois were void, wherefore the appoint- 
ment of an ancillary receiver was also void, and the moneys in the pos- 
session of that receiver but so much of the assets of the Nelson Com- 
pany found in the hands of a private person. This view is erroneous. 
The District Court for the Northern District of Illinois was juris- 
dictionally empowered, and solely empowered, to décide whcther the 
Ne'son Company was or was not subject to the opérations of the 
bankruptcy law; and, pending décision on that point, it had full 
power to take charge of the property of the alleged bankrupt, from 
which right flowed the power of appointing an ancillary receiver, 
The moneys now in the hands of that receiver hâve therefore always 
been in custodia legis, far more obviously so than in Gumbel v. Pitkin, 
supra. 

Just as an exécution cannot be enforced against property in the 
hands of a receiver (Wiswall v. Sampson, 14 How. 64, 14 D. Ed. 
322), so an attachment will not lie against moneys in the hands of a 
receiver (Adams v. Haskell, 6 Cal. 113, 65 Am. Dec. 491). The rea- 
son is the same, because an enforcement of the levy either of the at- 
tachment or the exécution would constitute a contempt of court. 
But the court of original jurisdiction on questions affecting bank^ 
ruptcy having now decided that no trustée can ever become entif ed 
to the fund in question, and the Illinois assignée having claimed and 
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obtaiiied the Illinois fund from the bankruptcy court in that state, 
the sanie assignée must now claim the New York find, net against the 
ancillary receiver, who offers no opposition at ail, but against the 
rights of the New York attaching creditors. This court is bound to 
consider and respect the rights of such creditors growing ont of the 
situs of the property in question within the state of New York, as 
well as its custody by this court. Gumbel v. Pitkin, supra. Such 
rights are governed by the law of New York, and dépend upon prin- 
ciples of comity as between New York and Illinois. If the IMinois 
statute of assignments be regarded as an insolvent law, it is clear 
that a daimant thereunder cannot prevail against the subséquent at- 
taching creditor. Securitv Trust Co. v. Dodd. 173 U. S. 684, 19 Sup. 
et. 545, 43 h. Ed. 835 ; Barth v. Backus, 140 N. Y. 230, 35 N. E. 
425, 23 L. R. A. 47, 37 Am. St. Rep. 545. 

I do not find it nccessary to enter upon this question, and, arguendo, 
considering the transfer in Illinois as voluntary and lawful by the 
laws of that state, it must be regarded as lawful in New York un'ess 
opposed to the policy of that state. Ockerman v. Cross, 54 N. Y. 
29, as cited in Warner v. Jafl'ray, 96 N. Y. 258, 48 Am. Rep. 616. 
It appears to be firmly established in Illinois that, even in the case of 
a voluntary foreign assignment, it is contrary to the policv of Illinois 
law "to allow the property or funds of a nonresident debtor to be 
withdrawn from this state iDcfore bis creditors residing hère bave been 
paid, and thus compel them to seek redress in a foreign jurisdiction." 
Woodward v. Erooks, 128 I!l. 227, 20 N. E. 685, 3 L. R. A. 702, 15 
Am. St. Rep. 101. Sce, also, Hever v. Alcxander. 108 111. 385; 
Smith V. Lamsen, 184 111. 71, 50 N. E. 387. And thèse dccis'ons hâve 
been recognized by the fédéral courts sitting in Illinois. Sheldon v. 
Wheeler (C. C.) 32 Fed. 773. It thus appears that, were the sit- 
uations reversed, a New York assignée would not be permitted to re- 
cover funds of bis assignor situated in Illinois as against attaching 
creditors in that state. The rule of granting to assignments for the 
benefit of creditors extraterritorial vita'ity rests upon principles of 
comity. Faulkner v. Hyman, 142 Mass. 54, 6 N. E. 8! 6. It in- 
volves reciprocity, and it appears to me to be clearly against the polic}' 
of any state to grant to the citizens of another jurisdiction a privilège 
from which, its own citizens are deliarred by the repeated décisions 
of the highest court of said jurisdiction. I am tlierefore of opinion 
that, upon principles of public policy, the claims of the attaching 
creditors are to be preferred to that of the assignor. 

The claims of the wage earners of the Nelson Company would be 
preferred under the bankruptcy statute aud also under the statute of 
Il'inois, but there is no power in the court to apply either statute. 
Thèse men are in the same position that they would hâve been in had 
no pétition in bankruptcy been filed, and the attachments had never- 
theless issued. Under existing circumstances, I know of no provision 
at ail which entitles them to a préférence. 

On behalf of the junior attaching creditors, it is urged that, when 
the senior attachment was issued, there had been no décision by the 
bankruptcy court in Illinois adjudging that the Nelson Company was 
149 V.—S8 



394 149 FEDERAL EEPOETER. 

not subject to bankruptcy proceedings, and that therefore a distinc- 
tion should be drawn between their attachments which were issued 
after the entry of the order of November 31, 1906, and that o£ Rutli- 
enburg-, which was taken out eariier. This distinction is not substan- 
tial. The moneys in the hands of the ancillary receiver are just as 
much in cnstodia legis novv as they ever were. The receiver is not 
only now, but was at ail times, merely a custodian of funds, the title 
to which was in the Nelson Company, so far as the bankruptcy law 
is concerned, for that Company was never adjudged a bankrupt, and 
title, therefore, remained in it. The effect of the appointment of a 
receiver "is not to oust any party of bis right to the possession of the 
property, but merely to retain it for the benefit of the party who may 
ultimately appear to be entitled to it; and when the party entitled to 
the estate bas been ascertained, the receiver will be considered bis 
receiver." Wiswall v. Sampson, 14 How. 64, 14 L. Ed. 322. Thus 
the service in attachment of the copy warrant is to be regarded as a no- 
tice of claim addressed to this court through its receiver ; and when, as 
hère, followed by appearance and demand herein, it is obviously un just 
that the court, whose power rendered the levy inefifective, should use 
that power to insure the delivery of what would otherwise bave been 
actually seized, to an assignée who would never bave gotten it, nor had 
an opportunity of asserting bis right thereto, but for the mistake of 
certain creditors in instituting bankruptcy proceedings. 

As no infirmity in the senior attachment bas been pointed out ex- 
cept the date of its issue, the fund is awarded to Ruthenburg; but if 
the juniors in attachment désire to move to set aside Ruthenburg's 
claim upon grounds other than the one above considered, I will hear 
argument upon due notice. 

Let the ancillary receiver file his account in this court, and give no- 
tice to ail attorneys who bave appeared herein. Exceptions to the 
account may be irled within five days after the service of such notice, 
and within that time, also, the junior attaching creditors must move 
if they are so advised. If no exceptions are filed and no motion made 
upon new grounds to set aside Ruthenburg's attachment, an order will 
be signed directing the receiver to pay over to Ruthenburg the net 
fund, upon receiving from him a satisfaction of his judgment pro 
tanto. In the order allowances will be fîxed for the receiver and his 
attorneys. If exceptions are filed, let the matter be brought to my 
attention, and I will either hear the exceptions or refer the account. 



THE TETER WHITB. 

(District Court, W. D. New York. December 5, 190G.) 

Salvage— Amount op Compeksatiok— Resctje or Disabled Steamke in Lake 

SUPEBIOB. 

On October 31, 1905, the steel steamer Peter AVhite, 524 feet long and 
valued at -¥330,000, bound for Duluth, was disabled in Lake Superior 00 
or 70 miles east of that port by the breaking of her crauk shaft The 
water was rough, and the wind was blowing 20 miles an hour and after- 
ward increased. She lost her port anchor and was drifting at the rate of 
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4 miles an hour toward Outer Island, 30 miles distant. After six hours 
the steamer Troy bound from Dulutli sighted the distress signal of the 
White and went to her relief, towing her to Duluth at a loss of 16 hours 
from her voyage. The Troy was also a large steamer, valued at $325,000, 
with a cargo of $250,000. There was some risk in making fast the hawser 
which necessitated going qiiite close to the AVhite. ])uriug the six hours 
preeeding the eoming of tlie Troy. which was at noon, no other vessol had 
passed. Held that, considering ail the facts and the considérable péril of 
the White, the Troy was entitlal to a salvage award of $3,000, one-fourth 
to her offlcers and crew. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 70, 71 ; 
Salvage awards in fédéral court, see The Laniington, 30 C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Brown, Ely & Richards, for libelant. 

Hoyt, Dustin & Kelley, and G. W. Cottrell, for respondent. 

HAZEL, District Judge. This proceeding is in rem to recover sal- 
vage for services rendered by the steamboat Troy in taking in tow 
and conveying to the port of Duluth the freight vessel Peter White, 
which was found disabled on Lake Superior on October 31, 1905. The 
Peter White is a large steel vessel 524 feet long, 54 feet beam, 30 feet 
in depth, gross tonnage 9,000, and valued at $330,000. The Troy is 398 
feet long, 47 feet beam, 28 feet in depth, valued at $325,000. The 
latter was bound from the port of Duluth to Buffalo at the time of per- 
forming the salvage service, and carried a cargo of the value of $350,- 
000. At about 6 o'clock on the morning of the day mentioned, when 
about 60 or 70 miles from Duluth, her port of destination, and about 
8 miles from Sand Island westward, the Peter White broke her crank 
shaft. The wind was then blowing about 20 miles an hour. At noon 
of the same day, the Troy observed the signal of distress which the 
Peter White had hoisted, immediately left her course, and rescued the 
disabled steamer. On account of the rough sea the Troy towed her to 
Duluth, instead of Two Harbors, the nearest port, and was thereby de- 
layed in her down trip about 16 hours. 

The services rendered were clearly of the character of salvage. The 
single question for détermination is the amount of compensation which 
should be awarded. The material facts are not in serious dispute. In 
arriving at the amount hereinafter decreed to be paid by the salved 
steamer, I hâve not considered her vakte with a view of making an 
award on a percentage basis ; my intention being simply to adequately 
compensate the Troy, her officers, and crew for their generou's and 
valuable services. I hâve weighed and considered the différent views 
of the situation, the value of the steamer salved, her péril, the state 
of the wind and weather, the drifting of the vessel at the rate of about 
4 miles an hour toward Outer Island (30 miles distant), and any prob- 
abilities of her going on the rocks or into shoal water; also the tem- 
porary repairs that were being made to enable her to proceed under 
steerageway to Duluth, and the claim that the steamer Presque Isle 
was scheduled to pass down and the possibility of the disabled steam- 
er being observed and assisted by her. Furthermore, I hâve con- 
sidered that the Peter White hoisted a flag of distress after her crank 
shaft broke, which evidently was indicative of appréhension and immi- 



596 149 FEDERAL REPORTER. 

nent danger. She was in thg troiigh of a rough sea and had lost hcr 
port anchor in trying to arrest drifting toward the group of Apostle 
Islands. The vvind which was blovving fresh witii increased velocity 
created a pariions situation and without doubt some anxiety on the 
part of her niaster, aUhongh hc testified that he did not considcr therc 
was much danger. As ah-eady observcd, the steamer Troy, carryini^' a 
vahiablc cargo, went outside her course to render assistance. The risk 
assumed by her, together with the skill and promptitude (Hsplayed in 
getting alongside and taking the hawser of tlie distressed steamer, lier 
wilhngness to be helpful, irrespective of the danger or pecuniary loss 
from delay, are ail éléments to bc considered upon the question of sal- 
vage rémunération, and I think entitle her to a fairly libéral award. 
lîut the respondcnt contends that in the cases of The Spokane (D. C.) 
67 Fed. 251, and The Pecriess, Fed. Cas. No. 4,49d, the facts and cir- 
cumstances are closel}' analogons to the conditions under considéra- 
tion, and therefore the salvage award in this case should not be appre- 
ciably larger than in those cases. In Re The Spokane the property 
saved was nearly of the value of the Peter White, and the award, in- 
cluding expenses, was S3,60Ô. In that case the court held that though 
disabled the steamer was in no imminent danger, there being no sea and 
good shore, and a sniall boat could hâve been sent asliore to telegraph 
for assistance. In The Peerless, supra,, an air pump broke and the 
ship was rendered helpless. The water was not troublesome, nor was 
there any appréhension from drifting on rocks or into shallow Vi'ater. 
Moreover, the value of the property saved and the value of the salvor 
was much less than in the case under considération. 

A distinction was drawn at the hearing by counsel for respondent 
between the conditions of navigation on the Grcat Lakes and those 
which prcvail on the océan, and though assenting to the proposition 
that périls may be encountered on the océan more serious than those 
met on the Great Lakes, yet it is well known that, whcn the waters of 
the Great Lakes are tempestuous, the risks and dangers manifestly are 
not (lissimiHr to those which in a like situation confront the salt-water 
mariner. Therefore the rule is. just that the circumstances of each case 
must be determinative of the amoimt of salvage compensation earned. 
The R. R. Rhodes. 82 Fed. 751, 27 C. C. A. 258; The J. Emory Owen 
(D. C.) 128 Fed. 91)6. 

The libelant ccntcnds that the salvare services were of surh a high 
order as to warrant a compensation on the basis of the value of the ves- 
sel, ?nd that 10 per centum of such value would not be unreasonable. 
To this extrême view I do not assent. The services rendered neces- 
sitated goin;? close to the disabled steamer to take her hawser, which 
was a bazardons undertakin"-. as the proofs shov/. Being light, she 
rolled or pounded considerably in the sea. Under the circumstances 
the act of thus venturing the safetv of the Trov was meritorious and 
praiseworthy. Altlio'i£rh the situation of the Peter White in view of 
the wind and her drifting towards Outer Island was .«■rave and peril- 
ous, yet it is claimed that her dan^^er was greatlv minimized by the 
expectation that the temporary repairs to her shnft would be comnlet- 
ed by about 3 o'clock in the afternoon, and that the Presque Isle or 
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some other passing boat might hâve perceived and succored her. Thèse 
suppositions, however, do not warrant simply a moderate compensa- 
tion, aiul siich as the respondcnt has suggested a willingncss to pay. 
Any siirmises regarding relief from danger based upon the uncertain 
happenings indicated are bereft of controlUng or effective force when 
one considcrs that the captain of the Peter Wliite kncw that the Pres- 
c[ue Isle would pass in the pathway of steamers at about 3 o'clock that 
day, and also was aware of the estimatcd time it would take to com- 
plète the teniporary repairs, and yet sought and accepted the services 
of the Troy. 

The proofs show that the wind slightly increased in velocity, accom- 
panied by snow flurries, after the towing by the Troy began, and it is 
not improbable, as argued, that the vievv of passing vessels might bave 
become obscured or blurred and the signais of distrcss not heard or 
discerned. The daim that the Peter White was in imminent danger 
of drifting on Outer Island or Brownstone Rcef or into shallow water, 
at first blush, may be regarded as somewhat remote, yet the facts that 
her drifting without a port anchor was at the rate of 4 miles an hour, 
that the wind meanwhile having veered to the northwest was blovving 
about 30 miles an hour, and that the Troy was the first vessel that ap- 
peared within six hours after the disaster, indicate a situation fraught 
with menacing danger. In this connection it is to be noted that, when 
the shaft of the Peter White broke, another steamer, the L W. Nicholas, 
bound in the same direction was about half a mile ahead on her port 
bovi'. Four blasts of the whistle were blown, indicating distress and a 
désire to be taken in tow, but the signais were wholly disregarded, and 
the I. W. Nicholas uninterruptedly pursued her way. Whether sncli 
signais were actually heard does not positively appear, but that they 
were heard may be fairly presumed. It is important that the amount 
of compensation awarded in such a case as this should be sufficiently 
libéra! to prove that the courts are not unmindful of the value of such 
services and to create and promote an incen.tive to vessels, their skip- 
pers, and crew to promptly and courageously assume risks and en- 
counter dangers in the performance of savin? life and propertv in dis- 
tress on the Great Lakes. Therefore, even tliouçh no lives were haz- 
arded, a salvage compensation to the Troy of $5,000 will not in my 
judgment be an excessive award. 

The decree should provide tliat four-fifths of the amount be dis- 
bursed to the owners, and, as the lives nf the mister and "r'^w were 
not greatly exposed, the remainin<T one-fifth onlv is awarded to thcm. 
From the latter sum $350 is awarded to the captain, 8125 to tbe m;ite 
and a like sum to the enginccr in chirge. Icaving $'00 to be divided 
among the other officers and members of the crew in proportion to 
their wages. 

Decree accordingly, with costs. 
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LONG et al. v. PENNSYLVANIA R. CO. 
(Circuit Court, D. New Jersey. January 2, 1907.) 

1. HUSBAND AND WlFE— INJURIES TO WlFE— ACTION— STATDTES—CONSTEUC - 

TION. 

P. L. N. J. 1906, p. 525, provides that any married woman may maintaiu 
an action in her own name, wlthout joining her husbaiid, for ail torts com- 
mltted against lier or her separate property, in the same manner as slie 
lawfuUy might if a feme sole, provlded that the act shall not be so con- 
strued as to Interfère with or take away any rlght of action at hnv or in 
equity now provided for the torts above mentioned. Ueld, that the proviso 
only gaves to the husband and wife their joint right of action for any 
tort committed against the vs'ife previous to the enaetment, and is there- 
fore not répugnant to the preceding part of the section. 

2. Same— Parties. 

P. L. N. J. 1906, p. 525, § 1, authorizes a married woman to maintaln an 
action in her own name, without joining her husband, for a tort committed 
against her, provided that the act shall not interfère with or take away 
any right of action previously provided for such torts ; and section 2 dé- 
clares that any action brought under the act may be prosecuted by such 
married woman separately in her own name, and that the nonjoinder of 
her husband shall not be pleaded. Held that, where an action Is brouglit' 
after the passage of such act for a tort committed against a married wo- 
man, her husband is an improper party thereto. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 26, Husband and 
Wife, §§ 739, 802-807.] 

In Tort. On demurrer to déclaration. 

George S. Silzer, for plaintiffs. 
Alan H. Strong, for défendant. 

IvANNING, District Judge. The plaintiffs in this case are husband 
and wife. By their déclaration they complain that on May 39, 1906, 
Mrs. Long, after having purchased from the défendant a ticket for 
passage on one of the defendant's trains, was standing on the platform 
of the defendant's railroad station at Menlo Park, N. J., awaiting the 
arrivai of the train, and that while standing there one of the defend- 
ant's servants, as the train was coming to the station, threw a parcel of 
merchandise from a car of the train to the station platform in such 
manner as to strike Mrs. I^ng and injure her, in conséquence of which 
she and her husband, in a single count, jointly claimed damages from 
the défendant company. The défendant has demurred to the déclara- 
tion on the ground that the husband is not a proper party to the ac- 
tion. The demurrer is founded on the provisions of an act of the New 
Jersey Législature, entitled "An act for the protection and enforcement 
of the rights of married women," approved May 17, 1906 (P. L. p. 
525). Its provisions are: 

"Section 1. Any married woman may maintain an action in her own name, 
and without joining her husband tlierein, for ail torts committed against her, 
or her separate property, in the same manner as she lawfully might if a feme 
sole; provided, however, that this act shall not be so construed as to interfère 
with or take away any right of action at law or in equity now provided for 
the torts above mentioned. 
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"Seo. 2. Any action brought in accordance witli tlie provisions of tliis act 
may be prosecuted by sucli married woman sepurately in her own name, and 
thp. iion-joinder of lier liusband sliall not be pleaded in any sucli action. 

"8ec. 3. ïhis act shall talie effect innnediately." 

It will be observed that the act took effect 13 days before the al- 
leged injury to Mrs. Long. The validity of the demurrer dépends up- 
on the construction that is to be given to this act. 

The law of New Jersey, as it stood previous to the passage of the 
act, did not authorize a married woman to sne in her own name for any 
tort committed against her. Up to that time it was necessary in every 
-such case that the hu.sband and wife should be joined as plaintiffs. 
Upon the rendition of a judgment in any such case, the husband had 
the right to receive the money, and at any time before the rendition 
of judgment he could release the cause of action. Pennsylvania Rail- 
road Co. v. Goodenough, 55 N. J. Law, 577, 28 Atl. 3, 22 L. R. A. 460. 
Such being the law before the passage of the act, what is the efïect 
of the proviso in its first section? In Attorney General v. Governor 
and Company of Chelsea Waterworks, Fitzgibbon's Reports, 195, the 
Court of King's Bench declared that : 

"Where a proviso of an act of Parliament is directiy répugnant to the pur- 
view, the proviso shall stand and be a repeal of the purview, as it speaks the 
last intention of the inalvers." 

In Townsend v. Brown, 24 N. J. Law, 80, Chief Justice Green said : 

"The rule bas long l)een established that. if a proviso in a statute be directiy 
contrary to the purview of the statute, the proviso is good, and not the purview, 
beeause it speaks the later intention of the Législature." 

In Clark Thread Company v. Kearny Township, 55 N. J. Law, 53, 
54, 25 Atl. 327, 328, Mr. Justice Van Syckel said : 

"A saving clause in a statute, where it is directiy répugnant to the purview 
or body of the act, and cannot stand without rendering the act inconsistent 
and destructive of itself, is to be rejected.'' 

But as to provisos he quoted Mr. Sedgwick as follows: 

"A curious rule of a very arbitrary nature prevails with regard to provisos. 
It is that, when the proviso of an act of Parliament is directiy répugnant to 
the main body of it, the proviso shall stand and be held a repeal of i;he pur- 
view, as it speaks the last intention of the makers." 

After thus referring to the différent rules of construction to be ap- 
plied to provisos and saving clauses, Mr. Justice Van Syckel said: 

"What phraseology constitutes a saving clause and what a proviso does not 
appear to be free from doubt." 

The same distinction between provisos and saving clauses is made in 
N. J. Midland R. R. Co. v. Jersey City, 42 N. J. Law, 97, 101. 

Assuming, for the purposes of this case, that a proviso répugnant to 
the enacting clause which précèdes it repeals the enacting clause and is 
given efïect beeause it is the later déclaration of the Législature, and 
that a saving clause répugnant to the body of the section preceding it 
is rejected, it must still be remembered that the act of the Législature 
is, if possible, to be so construed as to give every part of it due ef- 
fect. It is a well-settled rule that a proviso is to be strictly construed, 
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so that it will takc nothing- ont of the enactiiig- clause which is not 
fairly within the ternis of the proviso. United States v. Dickson, 15 
Pet. 141, 165, 10 L. Ed. 689; Ryan v. Carter, 93 U. S. 78, 83, 23 L. 
Ed. 80?'; Clark ïhread Co. v. Kearney Township, supra. In my opin- 
ion, whether the last clause of section 1 of the act of 1906 be reg-arded 
as a proviso or as a saving clause, it need not, and therefore ought not, 
to be construed as répugnant to the preceding part of the section. At 
the time of the passage of the act tlicre was vestcd in the husband and 
wife jointly, in every case where a tort had bcen committed against 
the wife previous to its passage, a right of action for such tort. The 
proviso of section 1 sliould be construed to apply to such torts only. 
Its purpose was, I think, merely to save to the husband and wife their 
joint right of action for any tort committed against the wife previous 
to May 17, 1906. The proviso was not intended to apply to any tort 
committed against a wife after the approval of the act. Furthermore, 
if the last clause of section 1 is to be regarded as a proviso répugnant 
to the preceding part of the section, it can be given effect only in case 
it be the last déclaration of the Législature on the subject. But it is 
not. The second section is the last déclaration of the Législature on 
the subject, and that section expressly déclares that, in an action 
brought by the wife in her ovvn name for a tort committed against 
her, the nonjoinder of her husband shall not be pleaded. 

But the plaintifïs insist that, inasmuch as the first section of the act 
déclares that a married woman "may" maintain an action in her own 
name, without joining her husband therein, for a tort committed 
against her, she has an option in the matter, and may exercise her 
choice as to whether she will or will not join her husband in such an 
action, and that whether the suit be instituted in the name of the wife 
alone, or in the namcs of the husband and wife jointly, the act does not 
deprive the husband of his interest in the suit, or bis right to take to 
his own use its proceeds. In my o]3inion such a construction of the 
section is not permissiblc. The Législature, by confcrring upon a 
wife the right to sue alone, has given her absolute control of her suit 
and the right to take to her own use whatever slie may recover. The 
Législature intended that, in a suit to recover damages for a tort com- 
mitted against a married woman after the passage of the act, her hus- 
band sliould bave no interest, and therefore that he should not be a 
party thereto. 

The demurrer must be sustained. An intcrlocutory order may be 
entcred sustaining it and allowing 20 days after service of a copy of 
the order within which the déclaration may be amended. If not 
anicnded within that time, the défendant may enter final judgment nil 
capiat. The plaintiffs must pay costs. 
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SCOFIELD V. PENNSYLVANIA CO. 

(Circuit Court, W. D. Peniisylvania. December 22, 190C). 

No. 1, July Term, 190G. 

1. DEATit— Adult Childeen— Action by Pauents. 

Where a cliild after becoiiun,i; of âge contimie-; to live with iiis paronts 
and tliey luive a reasonabU; oxpectation of jjec-iiuiary advautage l'roui 
his services they are eutitled, aecording to tUe inter])retation put l»y 
tlie State ( 'ourts nT)on the local statiite wbicii is tbe basis of tbe action, 
to recover damages for bis vvrongful death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 43; 
vol. V.i, Courts, §§ 950, 957.] 

2. Same — Mkasure of Dajiaoe.s— Rkasoxabi.e ExpECTATioN or Pecuniaey 

Bekeeit by I'aeekt. 

Tbe rigbt to recover bowever is conflned strictly to comp(>nsation and 
tbe damages must be sucli as are roasonably in sigbt. It is the reasoti- 
able expectation of pecnniary beuefit — tbat wbich it can be said witli 
reasonable certainty tbat tbe i)arent in ail likelihood would liave en- 
.1ov(>(l if dcntli bad not; stei>peil in — wbich is tbe value to tbe parent of 
tlie child's life and tbe measuro of tlie loss. 

IPjd Note. — For cases in point, see Cent. Dig. vol. 15, Death, §| 112. 
115, 117.] 

3. Same—Damages— Kxcesstvekess. 

Plaintiffs sued for the alleged négligent killing of their son, a man 
about :!0 years old, who was unniarried and living with plaintiffs, to whom 
lie bad given bis services for a nund)er of years, tbe estimated value of 
whicb was froni .$4.000 to .f7.000 a y(:ar. receiviug from his i)arents only 
atjout .$.500 a year to ineet bis persoual expeuses, baving assured liis fa- 
ther tbat be would continue so to work iiutil tbe fatber bad paiil ofl: an 
indebtediiess under wbich be was laboring. Hrld, that the parents' rea- 
s-onable expectation of the continnance of sucb services could not extend 
more tban a year or two abead at any time, and tbat a verdict awarding 
them ,$17,000 was excessive. 

riOd. Note. — I'\>r cases in p(jint, see Cent. Dig. vol. 15, Death, §§ 125- 
130.] 

Rule for a Nev^' Trial. 

J. Ross Thomjoson, for the rtile. 

J. B. Ces.sna and J. R. McQuigg, for plaintiffs. 

ARCHBAI_,D, District Jndji^e.* The plaintiffs sue for the death of 
their son, who was killed by the négligence of the défendant company 
while a passenger upon one of its trains. lie was about 30 years okï, 
unmarried, and living with his father and mother to whom he had given 
his services for a number of years, assuring his father that he would 
continue to do so until he (the 'father) had ])'aid off the indebtedness ttn- 
der which he was laboring. His father is an architect engaged in a large 
and lucrative business at Cleveland, Ohio, and it was in that connec- 
tion that the son undertook to assist him. His services were variously 
estimated at the trial by différent witnesses as worth from $4,000 to 
$7,000 a year, the only amount paid him by his father on account of 
them being about $y06 annually to meet his personal expenses. The 

♦Specially assigned; 
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jury gave a verdict for $17,000, and a new trial is asked for on thft. 
ground that it is excessive. 

When a child is under âge, the parents hâve a right to his earnings, 
and may therefore sue for the loss experienced by his death. But 
this right ends when he attains his majority, and, if death occurs be- 
fore that, a recovery is limited in conséquence to his probable earn- 
ings up to that time ; "the chance of survivorship, his ability and will- 
ingness, after he should become of âge, to support others," being too 
vague, as it is declared, "to enter into an estimate of damages merely 
compensatory." Caldwell v. Brown, 53 Pa. 453 ; Lehigh Iron Co. v. 
Rupp, 100 Pa. 35. It is, however, on the other hand, held, that after 
a child has become of âge, if the family relation exists in fact, and the 
parents hâve a reasonable expectation of pecuniary advantage there- 
from, an action may be maintained, based upon that expectancy. 
Pennsylvania Railroad v. Adams, 55 Pa. 499 ; North Penn. Railroad 
V. Kirk, 90 Pa. 15. It is difficult for me to reconcile thèse opposite 
and seemingly contradictory positions. It would be easier to do so, 
if the right to recover for the death of an adult child was confined to 
cases of actual dependence on the part of the parent, which the courts 
would naturally be reluctant to eut off, out of which the other doctrine 
may hâve grown. But this is not the law, which must be accepted 
as it is laid down ; the act which is the basis of the action being local 
and the construction given to it by the state courts therefore being 
controlling. The conditions, however, which surround the subject 
suggests a limitation. The expectation of benefit to be derived by the 
parent from the child after it has become of âge is not to be indefinite- 
ly extended. The effort at the trial was to hâve it reach to the full 
expectancy of the son's life according to the tables of mortality, re- 
gardless of the fact that, by the same, the parents would be both dead 
long before that. Hedged about by uncertainties and contingencies, 
as the expectation of the parent conspicuously is, it cannot be invoked 
to sustain any such spéculative claim. The right to recover is confined 
strictly to compensation, and the damages must be such as are reason- 
ably in sight. It is the reasonable expectation of pecuniary benefit — 
that which it can be said with reasonable certainty that the parent in 
ail likelihood would hâve enjoyed if death had not stepped in — that 
is the value to the parent of the child's life, and the measure of the loss. 

In the présent instance, as pointed out at the trial, no matter what 
the filial affection of the deceased, or the assurances given to his father, 
the relation could be terminated at any moment, for any reason, or for 
no reason at ail. The son was his own master, and, as the estimate 
put upon the value of his services shows, had abundantly proved his 
powers, and might assert his independence when he chose. He might 
be led to marry, or to go to work for himself, or be allured by a busi- 
ness proposition from some outside source, or he might fall out with 
his parents, as often happens, after years of good feeling, for the most 
trivial cause. Or disease or accident might incapacitate him, or death 
intervene, as it did. 

Notwithstanding thèse considérations, the jury by the verdict hâve 
in eft'ect declared that the existing relations were assured to tlie plain- 
tiffs with reasonable certainty anywhere from three to five years, 
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according to the value to be assignée! to his services, and taking the 
verdict as so mticli cash in hand. Put at interest, indeed, it would 
yield of itself something like $1,000 a year for ail time. I regret to 
say that I do net see my way to let this stand. Undoubtedly the ques- 
tion of damages in this as in every case is one for the jury, but the 
court must see that they do not get beyond bounds. The deceased 
was nearly 10 years past his majority, and the plaintifïs would be 
fortunate, as it seems to me, if they could count with any certainty 
upon his remaining with them a year or two ahead at a time, the chance 
of which would lessen as the years went on. The verdict is thus, 
upon any reasonable basis, from two to three times what it ought to 
be, and cannot be sustained. If it had been $10,000, I might not bave 
disturbed it, although that would hâve been large. 

But as it is, without undertaking any nearer than this to say what it 
should be and simply declaring it to be excessive as it stands, the rule 
for a new trial is made absolute. 



SANTA FÉ PAC. R. CO. et al. v. DAVIDSON et al, 
(Circuit Court, S. D. California, S. D. December 24, 1906.) 

1. SE.iRCIIES AND SeIZUBES— WlTNESSBS — SUBPa^NA DuCES TeCUM — PbEVILEGE. 

A subpœna duces tecum, clirected to an officer of a railroad corpora- 
tion, requiriug liim to appear bofore a fédéral grand jury and to bring 
with him certain records of the railroad company relating to freight 
claims, was not objectionable as violating fédéral Constitution, fourtli 
amendment, protecting the people from uureasonable searches and sel- 
zures. 

[Ed. Note. — For cases la point, see Cent. Dig. vol. 43, Searches and 
Seizures, § 5.] 

2. Same— Eeasonabi.eness. 

A subpœna duces tecum requiring an officer of a railroad company to 
produce before a fédéral grand jui-y letters, paiiers, memoranda, and 
documents relating to certain claims designated by nuniber, and ail 
papers, documents, books, and memoraiida showing the final disposition 
of the claims and the method by which they were paid or disposed of, 
etc., was not objectionable for unreasonableness. 

T. J. Norton and E. W. Camp, for complainants. 
Oscar Lawler, U. S. Atty., for défendants. 

ROSS, Circuit Judge. This is a bill filed by the Santa Fé Pacific 
Railroad Company, a corporation organized under the laws of the 
United States, and the Atchison, Topeka & Santa Fé Railway Com- 
pany, a corporation organized under the lavvs of the state of Kansas, 
against G. A. Davidson, auditor of the last-named company, and the 
United States attorney and the United States marshal for the Southern 
district of California, by which the complainants seek to enjoin the 
production before a United States grand jury of those certain tissue 
copybooks described in a subpœna duces tecum issued out of the Unit- 
ed States District Court, in which the grand jury is impaneled, to 
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Davidson, directing him to appear before that body at a certain spcci- 
fied time, and bring with him — 

"Tliose certain clainis made npon and asainst the Atchison, Topoka & Santa 
Pô Railroad Company on acfount of freight paid to said railway company, to- 
gether with ail letters, papers, menioranda, and documents relating thereto, 
in your possession or under your control, iiot horetofore producod t)y you be- 
fore said grand jury, eithor as an employé of tlie Atchison, Topeka & Santa 
Fé Railway Coin])anv or othervvise and bearing the following clainv mnubers, 
to wit: 87,480, 8!),4n.5, 91,175, !l2,49(i, 95.110, 9(),]25. 90,288, 90.127, 98,857. 99,- 
474, 99,409. 99,472, 99,421, 100,077, 1O0.079, 101.121, 100,074, 10O.0(iS, 100,071, 
102,84;î, 103,001, 104,744, 105.027, 104,887, 10G,;i72. 10G,.'5(!9, 10(î,;i71, 106,303. 
Also bring with you any and ail i)apers, documents, books, and menioranda, 
in your possession or nnder your control as such employé or otherwise, show- 
ing the final disijosition of sucli daims and the method by which the same 
were paid or dispo.''ed of, and, partlcularly, tliose certain tissue iuiriression 
copy books eontaining copies of vouchers niade by you or by the office in which 
you are employed during the years 1!)04, 1!)()5. and until August 1, 1900, in 
payment of each, every, and ail of the claims made upon and against said 
railway company for refund of any freiglit ])aid. Also bring with .you ail 
those certain papers kuown as 'daim papers,' and ail eorrespondence and niem- 
oranda relating to a certain lo.ss and damage daim numbored 99,784, flied in 
the daim departnient of the iiudit office of said railway company, or if so 
in the Los Angeles local frelght office of said Atchison, ïopeka & Saute Fé 
Railway Company Coast Lines." 

The bill shows that the complainants appeared before the District 
Court and moved that court to qnash tlie subpœna in so far as con- 
cerns the tissue impression cop\'I>ooks, and that the motion was denied. 

Assuming, without holding, that this court of equity bas the power 
to grant the injunction sought, are the complainants, as claimed, enti- 
tled to such injunction by reason of the provisions of the fourth amend- 
ment to the Constitution of the United States, which déclares that "tlie 
right of the people to be secure in their persons, bouses, papers and 
effects, against unreasonable searclies and seizures, shall not be violat- 
ed, and no warrants shall issue but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be search- 
ed, and the persons or things to be seized" ? 

In considering a similar question in the case of Haie v. Henkel, 201 
U, S. 43, 73, 26 Sup. Ct. 370, 378 (50 L. Ed. ()52), the Suprême Court 
said: 

"We think it quite cicar that the seareh and seizure clause of the fourth 
amendment was not intended to interfère with tlie jiower of courts to conipel, 
throngh a subpœna duces tecum, the production npon a trial in court of docu- 
mentary évidence. As remarked in Summers v. Jlosoly, 2 Cr. & M. 477, it 
would be 'ntterly inijiossible to carry on tlie administration of justice' with- 
out tins writ. The following authoritles are condnsive upon this question: 
Aniey v. Long. 9 East, 473; Bull v. Loveland, 10 Pick. (Mass.) 9; U. S. Ex- 
jiress Co. v. Henderson, 09 lowa, 40, 28 N. W. 42(î ; Greenleaf on Evidence. 
4C9a. If, whenever an ofticer or employé of a corporation wore sunimoned 
before a grand jury as a witness, he eotild refuse to produce tlie books and 
documents of such corjioration, npon the ground that they would incriminate 
the corporation itself, it would resuit lu the failure of a large nuniber of cases 
where the illégal combination was determinable only u])on the examination of 
such papers, Concediug that the witness was an officer of the corporation 
under investigation, aud that lie was entitled to assert the rights of tlie cor- 
poration with respect to the production of its books and papers, we are of 
the opinion that there is a clear distinction in this jiarticular between an in- 
dividual and a corporation, and that the latter bas no right to refuse to sub- 
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mit its books and papers for an examination. at tlie suit of the statc. Tbe 
individual may stand upon his eonstitutional rights as a citizen. Ile is en- 
titled to carry on his private business in his own way. His power to contract 
is unlimited. Ile owes no duty to tbe state or to his neiglibors to divulse 
his business, or to open his doors to an investigation, so far as it may tend 
to criminate him. He owes no sucli duty to tlie stat(!, since he receives uotliiug 
therefroni l)eyond tlie protection of his life and jiroperty. Ilis rights are 
sucli as existed l\y tlie law of the land long antécédent to the organization of 
the State, and can only be taken from him by due ])rocess of law and in ac- 
cordauce with tJie (."onstitution. Among liis rights are a refusai to incriminate 
liimself, and tlie innnunity of himself and his property from arrest or seizure 
excejit under a warrant of the law. Ile owes nothing to the publie so long 
as ho does not trespass upon their rights. tJ])on the other liand. the corpora- 
tion is a créature of the stjite. It is presiimed to be incorporated for tlie ben- 
efit of the public. It receives certain spécial privilèges and franchises, and 
liolds tbem subject to the laws of the state and the limitations of its charter. 
Its powers are limited by law. It can inake no contract not authoi'ized by 
its charter. Its rights to act as a corporation are only preserved to it so 
long as it obeys the laws of its création. There is a reserved right in the 
Législature to investigate its contracts and flud out wliether it bas exceeded 
its powers. It would be a strange anomaly to hold tliat a state, having chart- 
ered a corporation to iiiake use of certain ifranchiscs, could not In the exercise 
of its sovereigiity inquire liow tliese franchises liad been employed, and wlietlier 
they liad been aliused, and deniand tlie production of tlie coriioratt' iiooks and 
jiapors for tliat puriiose. The défense amounts to this : That an olficer of a 
corporation whicli is cliarged witli a criniinal violation of the statute may plead 
the criniinality of such corporation as a refusai t() jiroduce its i)ooks. ïo state 
this pro])Osition is to answer it. Wliile an individual may lawfuUy refuse to 
answer iucriinimiting questions uiiless protected by an iinmunity statute, it 
does not follow that a corporation, vested witli spécial privilèges and fran- 
chises, may refuse to show its luuid wlien cluirged with an aliuse of sucli iiriv- 
ileges. It is truc that the corporation in tliis case was ehartered uiuler the 
laws of New .lersey, and that it receives its franchise from tlie Législature 
of tliat state ; but such franchises, so far as they involve ([uestlons of Inter- 
state commerce, nuist also be exercised iii suliordiuation to the power of 
Congress to regulate such commerce, and in resiiect to this tlie gênerai gov- 
enuuent may also asvsert a sovereign authority to ascertain wliether such fran- 
chises bave been exercised in a lawful maniier, with a due regard to its own 
laws. Being suli.lect to this dual sovereigiity, the gênerai governnK'ut pos- 
sesses the saine rigbt to see that its own laws are respected as tlie state would 
bave with resjiect to the spécial franchises vested in it by tbe laws of tbe 
state. Tbe powers of tlie gênerai goverimieut in tliis particular in tbe vindi- 
cation of its own laws are the sanie as if tbe cor])oration liad been created by 
an act of Congress. It is not intended to iiitiiiiiite, liowever, that it bas a 
gênerai visitatorial jiower over state corporations." 

The court in the case of Haie v. Henkel further hcld that a cor- 
poration is entitled to immunity under the fourth amendment against 
unreasonable searches and seizures, such a.s it found the subpœna there 
under review to be, saying, ttpon that point : 

"Apjilying tlie test of reasonableness to tlie jin-sent case, we tliiiik the sub- 
pœna duces tecum is far too swee]>ing in its tenus to be regarded as reasonable. 
It does not require tlie production of a single coiitr;ict, or of contracts with 
a particular corporation, or a limited number of documents, but ail under- 
standings, contracts, or correspondence between tlie iWacAndrews & Forbes 
Company, and no less tlian six différent conqiauies, as well as ail reports made 
and ac-counts rendered by such comjianies from the dMte of tlie organization 
of the MacAndrews & Forbes Company, as well as ail letters received by that 
Company since its organization from more tlian a dozen différent companies, 
situated in seven différent States in the Union. If tlie writ had required tbe 
production of ail tbe books, papers, and documents found in the office of tlie 
MacAndrews & Forbes Company, it would scarcoly be more universal in its 
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opération, or more eompletely put a stop to the business of that company. In- 
deed, it is difficult to say how its business eould be earried on after it had been 
denuded of this mass of material, whieh is not sbown to be necessary In the 
prosecution of this case, and is clearly in violation of the gênerai principle 
of law with regard to the particularity required in the description of docu- 
ments necessary to a search warrant or subpcona. Doubtless many, if not ail, 
of thèse documents may ultimately be required, but some necessity should be 
shown, either trom au examination of the witnesses orally or trom the l^nown 
transactions of thèse companies with the other companles implicated, or some 
évidence of their materiality produced, to justify au order for the production 
of such a mass of papers. A gênerai subpœna of this description is equally 
indefensible as a search warrant would be if eouehed in similar terms." 

The requirements of the subpœna in the présent case are manifestly 
very much more restricted than the one held unreasonable in Haie v. 
Henkel, and are no more unreasonable than those of the subpœna re- 
cently sustained by Judge Lacombe in United States v. American To- 
bacco Company (C. C.) 146 Fed. 557. 

Without, therefore, deciding the question in respect to the power of 
this court to grant the injunction asked for, I am of the opinion that 
it should be, and accordingly it is, denied. 



CROTHERS V. EDISON ELECTRIC CO. et al. 

(Circuit Court, N. D. California. October 31, 1906.) 

No. 13,918. 

Limitation of Actions— Effeot of Change in Statute— Causes of Action 
Previously Accbubd. 

The amendment of Code Civ. Proc. Cal. § 340, which took effeet May 
18, 1905, places actions for injury or death caused by the wrongful act 
or négligence of another in the class of actions whieh must be brought 
"within one year," without speclfying when sueh perlod shall commence 
to run. The previous limitation was two years. Held, that as to the caus- 
es of action which had previously accrued, but were not barred under the 
old law, the new period of one year commeneed to run when the amend- 
ment went into effeet. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of 
Actions, § 27.] 

At Law. On demurrer to complaint. 

F. H. Gould, for plaintiff. 

H. H. Trowbridge, for défendant Edison Electric Co. 

J. W. McKinley, for défendant Southern Pacific Co. 

WOEVERTON, District Judge. This is an action to recover dam- 
ages for the death of plaintifif's son, alleged to hâve been caused 
through the négligence of the défendant corporations. The casualfy 
occurred December 7, 1904, and the action was commeneed April 9, 
1906. The statute of limitations in force when the cause accrued 
prescribed two years for bringing the action. On March 18, 1905, 
the Législature of California amended the law limiting the period for 
r.ommencing an action in such cases to one year, which amendment be- 
came effective May 18, 1905. The period of time that had clapsed, 
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therefore, between the time of the casualty and the taking effect of 
the amendment, was o months and 11 days, and the action was com- 
menced 10 months and 22 days thereafter, being 16 months and 2 days 
after the cause accrued. The défendants interposed a demurrer to 
the complaint, challengihg the plaintiff's right to maintain the action, 
on the ground that the statute of limitations had run when the action 
was instituted. 

Counsel for the respective parties are entirely agreed that the hmita- 
tion prescribed by the amendment is the one that apphes to the présent 
controversy, and the single point of différence is as to when the statute 
began to run with référence to the action — whether from the time of 
the casualty, or from the time when the amendment became operative. 
It is insisted on the part of plaintifï that it began running from the 
latter date, while, on the other hand, it is maintained that it began 
with the former. 

The gênerai rule applicable, together with the appropriate canon of 
interprétation, is pertinently stated by Mr. Wood, in his work on 
I/imitations (section 12), as follows: 

"If before the statute bar bas become complète the statutory period is 
changed, and no mention is made of existing claims, it is generally lield that 
the old law is not modlfied by the new, so as to give to both statutes a propor- 
tional effect ; but that the time past is effaced, and the new law governs. 
That is, the period proviûed by the new law must run upon ail existing claims, 
m order to constitute a bar. In other words, the statute in force at tlie time 
the action is brought controls, unless the time limited by the old statute 
for commencing an action lias elapsed, while the old statute was in force, 
and before the suit is brought, in which case the suit is barred, and no sub- 
séquent statute ean renew the right or take away the bar. The question, how- 
ever, as to whether the statute is to hâve a rétrospective opération, Is one 
of construction, to be determined from the language of the act and the inten- 
tion of the Législature to be gathered from the act Itself and the subject- 
matter to which it applies ; the rule being, as previously stated, that a 
statute will not be permitted to hâve a rétrospective opération unless such 
was clearly the intention of the Législature." 

In harmony with this enunciation of the law is the case of Sohn v. 
Waterson, 17 Wall. 596, 21 L,. Ed. 737, where almost the exact point 
in controversy is determined. There a new statute had been adopted 
limiting the time for commencing an action upon a judgment from 
another state to two years "next after the cause or right of such ac- 
tion shall hâve accrued." The court, in deciding the case, speaking 
through Mr. Justice Bradley, says: 

"The court below held that as the défendant was a résident of Kansas 
when the act took effect, the time of limitation began to run in his favor 
as against the présent cause of action from that period, and that the action 
might ha,ve been brought at any time within two years afterwards, and not 
having been brought within that period it was barred. * * * a. statute 
of limitations may undoubtedly bave effect upon actions which hâve already 
accrued as well as upon actions which accrue after its passage. Whether it 
does so or not will dei)end upon the language of the act, and the apparent intent 
of the Législature to be gathered therefrom. When a statute déclares generally 
that no action, or no action of a certain class, shall be brought, except within 
a certain limited time after it shall bave accrued, the language of the stat- 
ute would make it apply to past actions as well as to those arisiug in the 
future. But, if an action accrued more than the limited time before the stat- 
ute was passed, a literal interprétation of the statute would hâve the effect 
of absolutely barring such action at once. It will be presumed that such 
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was not tlie intent of the Législature. Sueh an intent would be uneoiiKlihi- 
tional. To avoid sucli a resuit, and to give the statute a construction tliat 
vvill enable 'it to stand, courts liave glven it a pi'ospective oiieratiou. In doing 
tbis, three différent modes bave been adopted by différent coiu-ts. Ono Is 
to make the statute apply only to causes of action arlsing after Its i)ass- 
age. But, as thls construction loaves ail actions exlstlng at the passage 
of the act without any limitation at ail (which, it is presumed, could not 
bave been intended), another rule adopted is to construe the statiite as a))])ly- 
Ing to sueh exlstlng actions only as bave already run out a portion of the statu- 
tory time, but wlilcli stlll hâve a reasonable time left for prosecution before the 
statutory time cx])ires — which reasonable time is to be estlmated by tlie 
court — leaving ail other actions accruing prier to the statute unaffeeted by it. 
ïbe latter rule does not seem to be founded ou iuiy better jirlnciple tlian the 
former. It still leavcs a large class of actions entireiy unprovided wlth any 
limitation wbatcver, or, as to theni, is unoonstituticaial, and Is a more arbltrary 
rule tban the first. A third çonstrxiction is tliat which was adopted by the 
court below in thls case, and which we regard as mucb more sound than 
either of the others." 

This doctrine has the approval, also, of the Suprême Court of Cali- 
fornia, in Swanip Land District No. 307 v. Glide, 44 Pac. -loi, where 
Mr. Justice Flenshaw, announcing' the opinion, says : 

"But a man has no vosted right lu the ruuniug of the statute of limitations 
untll it has completely run and bavred the ;u;iion ; and, wlien a change in 
the statxite is made rturing the time of Its ruuning, that time is not a crédit 
to the defeudaut, undor tlie new law. The wlujle period conteniplated by 
the new law nmst lapse, to bar tbe action. Sueh are the gênerai rules ap- 
plicai)le alike to (•rindu.-d and civil actions, unless the new aet itself expresses 
a contrary intent." 

So that it would seem that the question whcther the new law shall 
begin to run from the time of the casualty, or from the time the law 
becanie operative, is one mainly for construction of the statute; the 
presumption being that it was not intended to be rétroactive, unless 
so expressed, or unless sueh intendment is to be gathered from the 
words of the act. The statute (Code Civ. Proc.) as amended, reads: 

"Sec. 835. Periods of Limitation Prescribed. The perlods prescribed for 
the commencement of ;î étions otlier tban lor the recovery of real propcrty, 
are as follows: Sec. ;!40. Withlu One Year. * * * (3) An action for 
* * * injiu'y to, or for the death of oue caused by the wronglul act or 
neglect of anotlier." 

It will be notcd that the statute simply prescribes that the action 
shall be begun within one year. There is an entire omission of the 
mention of any spécifie time from which the limitation shall begin to 
run. Many statutes, as was the case in the ICansas act referred to 
in the vSohn Case, supra, eniploy the expression "next after the cause 
or right of action shall bave accrued," or one of similar import. For 
ail actions arising after the amendment, the law would imply, undoubt- 
edly, that the limitation should begin to run from the time the action 
accrued ; but for sueh as arose prior thereto, and as to which the old 
statute had not yet run, the omission alluded to would seem to indicate 
an intendment that the litigant should bave the whole of the nevi' period 
adopted in which to sue. Indeed, the law being remédiai, the very 
literal interprétation would give it that meaning. In the Sohn Case 
the court refused to adopt a literal interprétation, because it would 
render the act void as unconstitutional; but hère sueh an interprétation 
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is, not onl}' the very natural one, but it renders the act constitutional 
as well. By how much stronger, therefore, is the reason for adopting 
the construction that the litigant shall hâve the whole of the period 
from the time of the talcing effect of the amendment in the présent 
controversy than in the Sohn Case. But whatever may be the logic 
of the rule, it is plain that it has direct application hère, and, having 
the sanction of the highest judicatory of the local courts, as well as of 
the fédéral, it must be accepted as controlling. 

A year not having elapsed betvveen the date on which the amend- 
ment became operative and that of the commencement of the action, 
it follows that the demurrer was not well taken. 



ST. LOUIS HAY & GIÎAIN OO. v. SOrTItERX RY. CO. 

(Circuit Court, E. D. Illinois. .Tune 2ô, 1»06.) 

Carriers — Interstate Railroad — Recoveby or T;nreasonabi,e Charges Paid. 
Défendant railroad company, on shipnients of bay to southeastern 
points from East St. Louis, niade a cliarge of two tients per lUO pounds 
above the rates oliarged from Oliio river points on ail liay which was not 
unloaded into a waroliouse at Kast St. I.K)uis from the cars iu which it 
was there received, whether such hay was eonsigned to that point or billed 
through to points of final destination, while on ail hay so unloaded into 
a warehouse the additional charge was four cents. Plaintifl! owued ware- 
houses in East St. Louis from which it loadod and shipjjod hay to south- 
eastern points over defendant's road and was required to jiay thereon the 
four-cent charge. Ilekl, on the évidence, that an additional charge of one 
cent per 100 pounds for hay loaded from warehouses would cover the 
différence in the expense to défendant, and the charge ni.'ule was to the 
extent of the excess above that unjust and unreasonable, and that plain- 
tilï was entitled to recover the amount of such excess charges paid. 

Action to Recover AUeged Unreasonable Freight Charges Paid. 

Forman & Whitnel and P. J. Farrell, for plaintifï. 
C. B. Northrop and E. C. Kraemer, for défendant. 

Spécial Findings of Fact and Final Judgment Thereon. 

WRIGHT, District Judge. And now again corne the parties to this 
suit, plaintifï and défendant, by their respective attornevs, and the 
court, having theretofore heard the argument of counsel for the respec- 
tive parties and taken the cause under adviseraent and the court now 
being fully advised in the premises on considération thereof, doth find 
that on the hearing of this cause before and by the Interstate Com- 
merce Commission, the said Commission found in its report and opin- 
ion, in substance, the following facts : 

(1) Large quantities of hay produced in territory east, north, and 
west of East St. Louis are consumed in southeastern territory, and 
much of it is carried through the East St. Louis gateway and passes 
over défendants' lines of railway from East St. Louis to points south 
of the Ohio river. With the exception of the Illinois Central, défend- 
ants' lines terminate at East St. Louis, and generally, also, lines of 
149 E.— 39 
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railway over which the hay is carried from said producing points to 
East St. Louis terminate at that point. 

(2) For the transportation froni East St. Eouis to said southeastern 
points défendants apply a proportional rate, which is two cents per 
100 pounds greater than the rate to said southeastern points from the 
Ohio river, if the hay is not unioaded at a warehouse in East St. Louis, 
regardless of whether or not the hay is shipped locally to East St. 
Louis or through billed from the point of origin to the point of final 
destination, and regardless of provisions in their tariffs concerning 
through billing; but, if the hay is unioaded at a warehouse in East St. 
Louis, défendants exact for the transportation thereof from East St. 
Louis to said southeastern points a rate which is four cents per 100 
pounds greater than the rate from the Ohio river to said southeastern 
points. 

(3) Complainant opérâtes two warehouses at East St. Louis, and 
most of the hay it handles it purchases on the track at East St. Louis, 
unloads, inspects, assorts, and reloads at said warehouses, and sells at 
said southeastern points, in compétition with other hay dealers who 
do not unload the hay at East St. Louis. In such compétition com- 
plainant, therefore, is prejudiced to the extent of two cents per 100 
pounds by défendants' method of applying rates of transportation as 
aforesaid. Défendants claim this two-cent différence in rates is justi- 
fied by différence in cost to them between the two kinds of transporta- 
tion services they are called upon to perform. 

(4) At East St. Louis transfers of loaded cars from the northern 
to the Southern Unes and transfers of empty cars from the southern to 
the northern lines are generally made by a Connecting railroad Com- 
pany, and the charge made by that Company for such service is $4 per 
car when the hay is unioaded as aforesaid, but only $3 per car when 
the hay is not so unioaded, and in each instance this charge is paid by 
the carrier which hauls the hay south from East St. Louis. 

(5) When the hay is unioaded as aforesaid an empty car must be 
furnished for the shipment by the carrier which hauls the hay south 
from East St. Louis, and the service of so furnishing is fairly worth 
from 40 to 60 cents per car. 

(6) This car is in use from two to three days longer when the hay 
is unioaded as aforesaid than when it is not so unioaded, and a fair 
compensation for such use is 30 cents per day. 

(7) When hay is unioaded and reloaded at warehouses as aforesaid 
the time consumed in doing the work averages from six to eight hours, 
but the expense of such unloading and reloading is borne entirely by 
the shipper. 

(8) Shipments of hay to which the rate of two cents per 100 pounds 
above the rate from the Ohio river is applied as aforesaid, and which 
are not unioaded at East St. Louis warehouses, are frequently trans- 
ferred from one car to another in the railroad yards at East St. Louis, 
either because cars in which the hay is shipped to East St. Louis from 
the north are out of repair, or because the northern lines are not will- 
ing to allow their cars to go south from East St. Louis. The expense 
of such transfer is from $1.25 to $1.50 per car, and this expense is 
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entirely borne by the carrier which hauls the hay south from East 
St. Louis. 

(9) The transfer charge of $4 per car above mentioned was formerly 
$3 per car, and the transfer charge of $2 per car above mentioned was 
formerly $1.50 per car. 

(10) The weight of hay in cars shipped as aforesaid from East St. 
Eoviis to southeastern points is from 1,000 to 2,000 pounds greater when 
the hay is reloaded at East St. Louis warehouses than when it is not so 
reloaded. This is an advantage in favor of the reconsigned hay. 

(11) Cars from the north, after being unloaded at warehouses as 
aforesaid, are frequently reloaded for the south ; thus avoiding expense 
to the Southern line of placing an empty car and subtracting perhaps 
a day from the additional time of the car service. 

(12) That, taking everything into account, the average additional ex- 
pense to the Southern lines in case of reconsigned hay will not exceed 
that of direct through shipments by more than from $2 to $2.50 per 
car, which is équivalent on the average loading of hay to about one 
cent per 100 pounds. 

(13) Much of the hay which actually passes through East St. Louis 
might reach its southern destination via other gateways. Hay grown 
in différent sections also competes via thèse other gateways in the South 
with that which does or might pass through East St. Louis. Thèse 
gateways are Cincinnati, Louisville, Evansville, Cairo, Memphis, Nash- 
ville, and perhaps others. The testimony showed that at ail thèse points 
hay could be stopped ofif, unloaded, and treated as the complainant 
handles its hay at East St. Louis, without the imposition of any charge 
in addition to the through rate. The testimony showed that thèse mar- 
kets ail competed with East St. Louis, but the force of that compétition 
did not appear. 

(14) That complainant actually paid to the Southern Railway Com- 
pany on reconsigned shipments of hay, at the rate of two cents per 100 
pounds, the différence between the reconsigning rate and the rate on 
hay not reconsigned, the sum of $3,144.17. 

And from ail the évidence heard and adduced on the trial of this 
cause in this court the court finds that the said finding of fact by the 
said Interstate Commerce Commission are supported and justified by 
the said évidence, and it is ordered that the said findings of fact as 
above recited and set out be, and the same are, adopted as the spécial 
findings of fact of the court, and that the same be set out in the records 
of this court accordingly. 

It is therefore considered, ordered, and adjudged by the court that 
the plaintiflf herein hâve and recover of the défendant herein the sum 
of $1,659.41 ; the same being the amount of réparation awarded by the 
said Commission to the plaintifï against the défendant, with 5 per cent, 
interest from the date of said award, and it is further ordered and ad- 
judged by the court that the plaintifif hâve and recover of the défendant 
its costs herein to be taxed, including a reasonable attorney's fee to be 
hereafter fîxed, and that exécution issue against the défendant for the 
amounts of the said judgment and the said costs. 

It is further ordered that the défendant hâve 60 days from this date 
in which to présent a bill of exceptions, if it shall be so advised. 
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BAKER V. DUWAMISII iflLL CO. (CASUALTY CO. OF AMEIUCA, 

Gai'iiishee). 

(Circuit Court, W. D. Washington, N. D. Kovember 15, 190G.) 

No. 1,393. 

Rbmoval op Causes — Suits Removable — Garnistiment Peoceeding Afteb 
judgmekt. 

A proceeding in garnishment after .1udg:nient, under Laws Wash. 1893, 
p. 95, e. 56 (Pierco's Code, p. 107 ; Ballinjier's A]in. Codes & St. § 5390 et 
seq.), is a civil suit in whioli an issue of fact is or may be joiued between 
tlie plaintiff aud gurnisbeo, and is removable by a nonresident garnisbee, 
wbere tbe jurisdictional requisites appear, although the parties to the 
judginent are eitizcns of the saine state. In such proceeding, while the 
judgment défendant is an indisi)ensab]e party, his pecuniary interest is 
witli the plaintifl' on tlie issues between hlm and the garnishee, and he Is 
to be ranged ou that side of the controversy for the purposes of removal. 

TEd. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§§ 21, 22, 80.] 

Statutory Proceeding- to Collect a Judgment by Gariiishment Pro- 
ceedings. Removed by the garnishee from the state court which ren- 
dered the judgment. Motion to rcmand denied. 

Vince H. Faben, for plaintiff. 
John P. Hartman, for garnishee. 

HANFORD, District Judge. The plaintiff having obtained a judg- 
ment for $6,000, and the same being unsatisfied, caused a writ of gar- 
nishment to be isstied by the state court which rcndered the judgment 
and served upon the Casualty Company of America, a corporation, 
whereby said corporation was commanded to be and appear before the 
court within 20 days after the service of the writ, then and there to 
answer upon oath in what amount, if any, it was indebted to the Du- 
wamish Mill Company, and what effects, if any, of said Duwamish Mill 
Company it had in its possession or under its control; the purpose 
being to collect from the casualty company an amount of money sup- 
posed to be due to the mill company, in order to apply the same in 
satisfaction of the plaintiff's judgment against the mil! company. This 
form of proceeding is authorized by the laws of the state. Laws Wash. 
1893, p. 95, c. 66; Pierce's Code, p. 107; Ballinger's Ann. Codes & St. 
§ 5390 et seq. The casualty company appeared in response to the writ 
of garnishment, and filed an answer denj'ing any liability to the mill 
company on any account whatever, and at the same time filed a péti- 
tion and bond for removal of the case into this court, on the ground of 
diversity of citizenship, and the plaintiff has moved to remand the case, 
alleging that this court is without jurisdiction. In order to détermine 
the questions arising upon the motion to remand, it is necessary for 
the court to ascertain from the record whether there is a controversy 
in a civil action wholly between citizens of différent states, and with 
respect to thèse matters I find as follows : 

Subséquent to the entering of the judgment, an affidavit conforming 
to the requirements of the state lavi^ was filed in the state court, alleg- 
ing, in stjbstance, that the casualty company was indebted to the mill 
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Company, and had in its possession and under its control effects be- 
longing to the mill company, which allégations the casualty company 
was required by the provisions of the law to answer, and it had the 
right to deny liability. Therefore an issue was tendered ; that is to say, 
the casualty company was challenged to controvert the ground upon 
which the writ of garnishment was founded, and by its answer it did 
bring into the case a controversy not involved in the pleadings, upon 
which the judgment was rendered. If the casualty company had ad- 
mitted liability, the court would hâve been authorized to adjust mat- 
ters between the parties by compelling the casualty company to apply 
sufificient of its admitted indebtednes to satisfy the judgment, and such 
action would hâve exonerated it, pro tanto, from liability to the mill 
company, and in that case the proceeding would hâve been merely anal- 
ogous to proccss against the property of the défendant ; but, an issue 
having been joined, a new lawsuit came into being, which had to be 
litigated and determined, according to the procédure in civil actions. 
The proceeding urider this statute, as it bas been construed by the Su- 
prême Court of the state, is in theory the same as if the suit had been 
instituted by the défendant against the casualty company for the bene- 
fit of the plaintifif. State ex rel. Wyman, Partridge & Co. v. Superior 
Court for Spokane County, 40 Wash. 443. 82 Pac. 875, 2 L. R. A. (N. 
S.) 568. 

The plaintifif and the défendant in the original action are both citi- 
zens of the state of Washington, and the casualty company is a corpo- 
ration organized and existing under the laws of the state of New York. 
I hold that the défendant in the original action is an indispensable par- 
ty, but, to ascertain whether the necessar}^ diversity of citizenship ex- 
ists, the parties must be ranged on opposite sides of the controversy ac- 
cording to their respective interests ; and, since the défendant will be 
benefited, rather than prejudiced, by having its liability to plaintiiï dis- 
charged by the garnishee, and is deemed to occupy the position of a 
nominal plaintifif suing for the benefit of its creditor, the interest to 
be affected requires that both parties to the original action must be 
placed on one side of the controversy, leaving the garnishee in the place 
of sole party on the adverse side. In thus arranging the parties, I hold 
that pecuniary interests are to be considered, rather than any interest 
which the défendant may possibly bave, based only upon mère senti- 
ment, or a hostile inclination to obstruct the plaintifif in proceedings 
to obtain satisfaction of the judgment awarded to him. 

The objection urged to the removal of the case into this court, on the 
ground that the proceeding is supplemental to the original action, 
which was not a removable case, does not call for extended discussion. 
I concur in the reasoning and conclusions set forth in the following 
paragraph from the opinion bv Mr. Justice Daniel, in the case of 
Tunstall v. Worthington, Fed.'Cas. No. 14,239: 

"Tlie proceeding of garnishuieut, as regulated by the statute of Arkansas, 
is anomalous, being partly lega! and partly équitable. But it must be regarded 
as a civil suit, and not as process of exécution to enforce a judgment already 
rendered. It may be used as a means to nbtaiu satisfaction of a demand, in 
the same mauner as a suit may be resorted to on a judgment of another state, 
with a view to coerce the payment of such judgment. In this proceeding the 



614 149 FEDERAL EEPORTEE. 

parties hâve day in court, an issue of fact may be ti'ied by a jury, évidence ad- 
duced, judgment rendered, costs adjudged, and exécution issued on ttie judg- 
ment. It is in every respect a suit in wtiicli the primary object is to obtain 
judgment against the garnisliee, and certainly cannot with any plausibility be 
treated as process of exécution, or as part of the exécution process ; for, if 
se, there could be no neeessity or propriety in resorting to thls forum to in- 
vestigate the relations of debtor and creditor." 

Motion to remand déni éd. 



In re RENDA. 

(District Court, M. D. Pennsylvania. October 25, 1906.) 

No. 838. 

1. Bankritptcy— Exemption— Distribution of B^unds by Court— Proceeds 

OF RXBMPT PrOPEHTY. 

A bankrupt wlio malles seasonable claim to his exemptions is not de- 
prived of his right by a sale of the property by a receiver with his con- 
sent ; but, siuee in that case the proceeds corne into the bankruptcy court 
for distribution, such court may consider and détermine any ciaims to 
the fund by others. 

2. Same — Rent Due on Lease with Waiver— Wace Claims. 

Ont of a fund so produced and in court, the claim of a landlord for 
rent, upon a lease wai'ving exemption ; and wage ciaims, against wiiich 
there is no exemption under the state law, are to be preferred to the 
exemption claim of the banlirupt. 

3. Same— AiTACHMENT Execution— Custodia Legis— Money in Hands op a 

Receiver. 

An attachment exécution, however, issuing from the conmion pleas and 
served on a receiver in bankruptcy, even though it is based on a 
judgment with waiver, is entitled to nothing; the receiver being an ofiicer 
of the court and the money in his hands being in custodia legis, against 
which no attacliment lies. 

[Ed. Note. — Por cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
238, 301.] 

In Bankruptcy. On distribution of funds in hands of receiver. 

Charles H. Soper, for labor claimants. 
Charles P. O'Malley, for landlord. 
W. W. Johnston, for gênerai creditors. 
Ralph L. Levy, for bankrupt. 

ARCHBALD, District Judge. The amount in the hands of the 
receiver for distribution is $607.07 ; $300 of this is the proceeds of 
goods which the bankrupt asked to hâve set aside to him as exempt, 
but which were sold by arrangement; the bankrupt being remitted to 
the proceeds. This he ciaims the right to take out of court unim- 
paired, but is met by wages ciaims, against which there is no exemp- 
tion under the state law ; a claim of the landlord for two months' 
rent amounting to $300, on a lease waiving exemption ; and an attach- 
ment exécution from the common pleas on a judgment with waiver, 
in which the receiver was served as garnishee. 

The bankrupt, having made claim for his exemption within the 
time fixed by the act, is not debarred because the goods were sold. 
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In re Le Vav, 135 Fed. 990, 11 Am. Bankr. Rep. 114; In re Stein, 
130 Fed. G29, 12 Am. Bankr. Rep. 384, affirmed 134 Fed- 235, 14 
Am. Bankr. Rep. 30; In re Sloan, 135 Fed. 873, 14 Am. Bankr. 
Rep. 435. But, having to come into court to get it, the rights of others 
who also lay claini to the fund may properly be considered, and there 
is no occasion to send them elsewhere for relief. The case is not Hke 
that where goods are set apart to the banl<:rupt under his exemption, 
over which thereafter the bankrnpt court has no juriscHction, and 
Hens upon which are therefore to be enforced in the state courts. 
Lockwood V. Exchange Bank, 190 U. S. 394, 33 Sup. Ct. 751, 47 
L. Ed. lOGl. The bankrupt asscnted to the sale by the receiver by 
which the fund was produced, and, the money being in the latter's 
hands, the court lias now to say how it is to be disposed of, necessarily 
passing upon conflicting claims. In re Rodgers, 135 Fed. 169, 11 Am. 
Bankr. Rep. 79. If the opposite course were pursued in the présent 
instance, it would work manifest injustice. The bankrupt could put 
the money into his pocket, and those in whose favor be has waived 
his right to it would be without redress; and that, too, in the case 
of the landlord, in the face of the fact, that if he had not been re- 
strained by the court from en forcing the distress which he had made 
he would bave realized his money. 

The fund in the hands of the receiver in strictness should be re- 
garded as two funds ; that made from the exempt goods being kept by 
itself, and the claimants being remitted to the other in the first in- 
stance. But the resuit is the same, and it is not necessary to préserve 
the distinction. Disposition will therefore be made of it as follows: 

Fund for distribution lOOT 07 

Costs : 

Filing fee.s to be returned to petitioninç; oroditors ^?,0 00 

Deposited by same witli référée 15 (K) 

$4.") 00 

Additional fées due référée 22 85 

To attorney of petitioning creditors ;55 00 

ïo attorney of bankrupt 25 OO 

.$127 85 
Wages due : 

William Simmous .$18 75 

James Malloy 54 0(> 

72 75 

lîent due Landlord 2 mos '!0O 00 

Balance to banla'upt on bis $;;oO exemption daim 10(î 47 

$007 07 

The wage claims of John C. Thomas and Joseph Ammoretti are not 
established to my satisfaction, and are disallowed. So, also, is that of 
the attaching creditor. The receiver is the officer of the court, and 
his possession is that of the court itself. The money in his hands is 
thus in custodia legis, against which no attachraent lies, 

Let distribution be made as scheduled above. 
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M. S. DOLLAR S. S. 00. v. MARITIME INS, GO. 

(Circuit Court, N. D. Callfornia. November 7, 1000.) 

No. 13,835. 

1. Insukance — Action on Marine Policy — Deiiureer to Complatnt. 

Tlie scope and effect of a marine policy of insurance, in wliich the 
"warrantée! free from capture, seizure and détention" clause liad been 
strieken out, held not determinable on deniurrer to a complaint thereon 
to reeover for a loss by capture as between tbe conflicting théories of the 
parties. 

2. SaMK— SUFPIOIENCY OP COMPLAINT— ALLEGATION OF PLAINTIFFS' IkTEREST. 

In an action on a policy of marine insurance to reeover for a loss of 
the vessel, the complaint should show the nature of the plaintiffs' inter- 
est therein, and it is iusuffitieut to allejîe merely the value of such inter- 
est. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
1582, 1583.] 

At Law. On demurrer to complaint. 

Frank & Mansfield, for plaintiff. 
Van Ness & Denman, for défendant. 

WOLVERTON, District Judge. Demurrer to amended complaint 
in action upcn a maritime insurance policy. 

The complaint, after setting out the fact of the issuance of the 
policy, the considération, etc., further shows : 

"That the said insurance was an insurance lost or not lost at and from 
San Francisco to Vladivostock while there, and tlience hack to a safe neutral 
port, warranted to clear on or betore Jauuary 31, 1905, or hcld covered at 
premium to be arranged." 

Then, by paragraph 4 : 

"That the said policy so if^suod as aforesaid is an usual form of marine 
policy, containing the warranted free of capture, seizuve, and détention clause 
as foliows : 'Warranted free of capture, seizure aud détention, and the 
conséquences thereof, or of any attempt thereut, i)iracy excepted, and also 
from ail conséquences of riots, insurrections, hostilities or warlike opérations, 
either before or after déclaration of war.' That in said policy the said clause 
and warranty so referred to as aforesaid is canceled, and the said policy 
in and by its ternis expressly covers the risks in said clause mentioned, 
and the said steamer was then and there by the terms of said policy insured 
against the risk of capture, seizure, and détention, and the conséquences 
thereof, or of any attempt thereat, piraey excepted, and also from ail con- 
séquences of riots, hostilities, or warlike opérations, either before or after 
declartion of war, and with liberty to run biockades." 

Then foUow appropriate allégations of loss by seizure, capture, dé- 
tention, and confiscation, and of the furnishing défendant with proper 
proofs thereof. Plaintiff's interest in the property insured is stated in 
paragraph 8 thus: 

"That the said plaintifC's interest in said vessel at the time of eflecting the 
said insurance and at the time of the loss herein alleged was equal in 
amount to her said value as in said policy set forth." 

It is frrst insisted, in support of the demurrer, that the complaint is 
fatally defective, because it does not show that the seizure causing the 
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loss, namely, b}^ a Japanese man of war, was a risk insured against; 
the argument of defendant's counsel being that the policy was cast in 
exclusion, that is it was designed to cover those risks only contained in 
some other policy or policies excluded by the "warranted free from cap- 
ture, seizure, and détention'' clause, and, therefore, that the other pol- 
icies, whatevcr those be, should be set forth in order to détermine 
what the real risk insured against was. On the other hand, the plaintifif 
contends that the policy expressly covers thcse risks which are excluded 
in the usual form of marine policies. 

The policy is manifestly an anomaly in marine Insurance, and, being 
out of the ordinary, we would naturally look for some dififerent mean- 
ing than that which attends the usual form. Instead of being cast in 
terms of exclusion, the complaint assumes that there is a usual form of 
marine policy or policies containing a clause identical with that which 
is stricken out in the one sued upon, and that the purpose of such 
policy was to insure those risks ordinarily excluded by that clause ; 
that is to say, that the policy by its terms — namely: "This Insurance is 
only to cover those risks excluded by the Warranted free of capture 
seizure & deten'ion clause in Marine policy or policies. With liberty 
to run blockade" — ^the clause in question having been eliminated, 
specificalîy includes those risks so excluded by the usual policy. Such 
a construction is perhaps not unwarrantable, and it is not apparent that 
it renders the policy inoperative. The plain*iff ought to be left to pro- 
ceed upon its own theory of its cause of action, and hence the first point 
of the demurrcr is not well taken. 

It is next insisted that the allégation of interest is insufficient to 
show that plaintiff had an ins'irahle interest in the subject of the Insur- 
ance. The allégation is, as will be seen : 

"Tliat tlie said plaintilf's interest in said vesKcl * * * ^^g equal lu 
amount to her said value as in said policy set fovtli." 

This allégation is more nearly suited to show the value of the vessel 
than plaintiff's interest therein or the nature thereof. Indeed, it as- 
sumes that plaintiff had an interest in the vessel, and then se^s forth its 
value, without saying that plaintiff had any interest whatever. There 
is no allégation elsewhere in the complaint touching the nature of the 
interest or what it was that plaintiff had, if any, and the complaint is 
palpably insufficient in this particular. I deem it insufficient to allège 
simply that plaintiff had an interest. This is a conclusion. The com- 
plaint should show what that interest is or the nature thereof, so that 
the court could see at once wdiat claim is being made as to plaintifï's 
property right in the vessel. Chrisman v. State Insurance Company 
(Or.) 18 Pac. 46 (i : Spare v. Home Mutual Insurance Companv (C. 
C.) 15 Fed. 707; Earnmoor v. California Insurance Company (D. C.) 
40 Fed. 847. 

For the reason hère last stated, the demurrer will be sustained, 
and it is so ordered. 
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UNITED STATES v. BEEBE. 

{District Court, M. D. l'eimsylvania. Oetober 20, 1!X)G.) 

No. 108, October Term, 1000. 

COUNTERFEITING— PASSrNG COUXTERFEIT UKITED StATES XOTE— NoTE OF StATE 

Bank. 

A défendant cannot be convieted of jiassins a eounterfeit United States 
note under Rev. St. § 5431 |1J. S. Conip. St. li>01, p. .'^6711, where th(- note 
passed was a geuuiiie note issued by a state banlc, unaltered, altliougli it 
niay hâve been wortliless and may ba^-e bad some resemblanee by reason of 
Its color to a United States note. ' 

Indictment under Rev. St. § 5431 [U. S. Comp. St. 1901, p. 3()71], 
for passing a counterfeit $5 treasury note or greenback. On motion 
to direct verdict for défendant. 

C. L. Hawley, for the motion. 

The bill which was passed was a $5 note of the Oil City Bank, a 
state institution, issued in 1862. No doubt it is intrinsically worthless, 
but still it is genuine and not counterfeit. The suggestion that it bears 
resemblance to a United States treasury note because the engraving 
on the baclt is in green, so as to bring it within the act of Congress, is 
absurd. The act was not intended for any such case, and cannot prop- 
erly be extended to it. If the party who tool<: the bill has been cheated, 
the state law is ample to deal with the subject. 

S. J. M. McCarrell, U. S. Atty., and A. T. Searle, Asst. U. S. Atty., 
opposed. 

The note does not hâve to be in direct imitation of an obligation of 
the gênerai government. It is sufficient if it bears such a resemblance 
as is calculated to deceive a person of ordinary intelligence and ob- 
servation. United States v. Williams (D. G.) 14 Fed. 550; United 
States V. Fitzgerald (D. C.) 91 Fed. 374. That such was the case 
hère is shown by the fact that the bill passed. And the question of 
similitude is for the jury. The case is exactly like U. S. v. Stevens 
(D. C.) 52 Fed. 120, where a conviction for passing a note of a broken 
state bank was sustained. 

ARCHBALD, District Judge. This is a case to b.e dealt with 
by the state, and not the fédéral, law. On its face the bill is that 
of the Oil City Bank, a state institution, and is to ail appearances 
genuine. Whether the bank is now in existence we do not know; 
nor whether, if it is, the note would be redeemed upon présenta- 
tion. Nor is it material. The resuit is the same, assuming the 
bill to be worthless. The charge is that it is in similitude of a $5 
treasury note or greenback, for which it is liable to be mistaken because 
of the color in which the back is printed, and as which it was passed 
by the défendant. It may be, according to the cases cited, that there 
does not hâve to be a direct imitation or counterfeiting of the terms 
and design of a government note or obligation in order to bring the case 
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within the act of Congress ; but there must at least be such a resem- 
blance, if not simulation, as is not only calculated to deceive a person of 
ordinary intelligence, but as enables us to say with some degree of cer- 
tainty tliat, in disposing of or using it, the party charged was evidently 
trying to palm it ofï as a genuine oljligation of the government. In U. 
S. V. Fitzgerald (D. C.) 91 Fed. 37-1, the security was purposely dressed 
out to look like a United States 5-20 gold bond, for which it might 
easily be mistaken. And while in U. S. v. Williams ( D. C.) 11 Fed. 
550, the gênerai principle which is contended for by the government is 
recognized, it was held that an unsigned obligation would not support a 
conviction, notwithstanding that there was a gênerai resemblance other- 
wise which would do so ; which materially qualifies it. U. S. v. Stevens 
(D. C.) 52 Fed. 120, is no doubt in line with the case in hand. But op- 
posed to it, and of equal authority, are U. S. v. Wilson (D. C.) 44 Fed. 
751, and U. S. v. Kuhl (D. C.) 85 Fed. G24, in each of which it was held 
that there could be no conviction for passing a confédérale note, even 
though in size, shape, color, and dénomination it might be like the cur- 
rent money of the United States, for which it was received. Justifying 
this conclusion, it is pointed out in the latter case that a broader ruling 
would make ail state bank issues obnoxious to the act, whether solvent 
or insolvent ; with regard to which it may also be further observed that 
State currency is not prohibited, but is merely taxed out of existence; 
notwithstanding which, if any one desires to put out notes or bills to 
pass as money, there is nothing to prevent it, to say nothing of being 
charged with coimterfeiting if they happen to prove worthless. Even 
métal coins and tokens are not within the act, provided they are not im- 
itative. U. S. v. Roussopulous (D. C.) 95 Fed. 977. And much more 
not, notes and bills, which are less likely to deceive. Had the défend- 
ant hère simply had this bill in his possession, and made no attempt to 
pass it, even though there was enough to show from the possession of 
a number of other bills of like character that that was his ultimate 
purpose, could he hâve been indicted for having possession of counter- 
feit money, with intent to make fraudulent use of it? And yet we must 
be prepared to go that far, in order to sustain the présent charge, which 
diflfers only in degree. The fédéral government is only concerned with 
protecting the people against spurious or counterfeit imitations of 
the money to which it gives currency, and to this the act is to be con- 
fined. It cannot, indeed, be extended further, without intrenching upon 
the reserved rights of the states, which we must be careful to respect, 
if the dual form of government which we hâve, is to be preserved. 
Motion allowed, and verdict of not guilty directed. 
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In re BARTON BROS. 

(District Court, W. D. Arliansas. Texarliana Division. Jamiary G, 1007.) 

BANKKUPTCY— WlTlîOLDING ASSETS—SUEKENDER— POSSESSIO?*. 

Where banlirnpts were denied a discliarse i)et!ause they made i'alse 
scliedules and did ixnt siirreuder ail tlieir estate, but there was uo proof 
that property sought to be recovered by tbe trustée was in tlie banlcrupfs 
possei^sion or under tlioir coutrol at tlie tinie proceedin.ss were brougbt 
to reqnlre them to surrender tbe property, au order directiug sucU sur- 
render was iiot autborized. 

In Bankruptcy. 

Hardage & Wilson, for bankrupts. 
McRae & Thompkins, for creditors. 

ROGERS, District Judge. This is a pétition by Barton Bros., 
bankrupts, praying for a review of the findings of the référée requir- 
ing them to pay over to the trustée a large sum of money and prop- 
erty, amounting to $10,000. The bankrupts were heretofore denied 
their discharge by this court, and that action was afterwards affirmed 
by the Circuit Court of Appeals of this Circuit, and the opinion will 
be found in 136 Fed. 355, 69 C. C. A. 181. The substantial facts on 
which the court is now asked to approve an order of the référée direct- 
ing the bankrupts to pay over the money will be found recited in 
that opinion; and, so far as the property is concerned, the facts will 
appear sufficiently in this opinion. The new testimony taken on this 
hearing serves to confirm the correctness of the conclusions then 
reached, but does not throw any additional light, in any material sensé, 
on the présent whereabouts of the stolen money, or who got it, or how 
it was distributed when stolen. The court was convinced, on the trial 
of the application for discharge of the bankrupts, that the bankrupts 
were guilty of complicity in the burglary and theft of the money, and 
therefore denied their discharge; but there is ample évidence in this 
record that their deceased brother, Clib Barton, not only had ample 
opportunity to steal the money, but that bills, similar to those stolen, 
were seen in bis possession after the robbery in considérable numbers, 
and it does not appear that he had any other way of obtaining them, 
unless he withheld part of the money when he turned over the larger 
part of it to his brother, W. P. Barton, on bis return from Little Rock. 
There is also strong circumstantial évidence that the father of the 
bankrupts, now also deceased, was also cognizant of the theft. In- 
deed, a considérable sum of money was found after bis death to his 
crédit, and from whence that came is not sitisfactorily exolained ; and 
it is known that he appropriated the dividends coming to his daughter 
from the bankrupts' estate to two of the creditors of the bankrupts, 
who were p'ressing the bankrupts and threatening criminal proceed- 
in"-s. His anxiety to stop or prevent the prosecutions, and parting 
with his own means to accomplish that end, indicates criminal knowl- 
edfre, ?nd a désire to protect his sons by satisfying their creditors. 
Additional light is thrown on this aspect of the case by the case of 
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Eeal-Do3'le Dry Goods Co. v. Barton, decided October 22, 190G, by 
the Suprême Court of Arkausas, which will be reported in 77 Ark. 

. . See 97 S. W. 58. 

It is res adjudicata that thèse bankrupts did not surrender ail of 
their estate, and that their schedules were false; but there is a wide 
différence between denying a bankrupt bis discharge on the ground 
that his schedules are false, and making an order, four years after 
bis bankruptcy, compelling him to pay over the proceeds illegally with- 
held from his trustée. It will be remembered that the partnership of 
Barton Bros, and the Barton brothers themselves were adjudicated 
bankrupts on the 28th of November, 1902. Since their bankruptcy 
this record discloses that thèse bankrupts hâve been engaged in vari- 
ons lines of business and financial transactions. It goes without say- 
ing that they might hâve had every dollar of the stolen money in their 
possession in 1902, and not hâve a dollar of it in their possession now. 
In the case of In re Rosser, reported in 101 Fed. 563, 41 C. C. A. 497, 
is laid down the rule governing the making of orders requiring bank- 
rupts to turn over property alleged to be in their possession to their 
trustées. The syllabus of the opinion is as follows : 

"(1) Under the gênerai rules of !<aw, and under the spécifie provisions of 
the bankruptcy îict, a court of banlcruptcy ha^ power and jurisdietion to mal^e 
an order requiring the banl^nipt to pay or deliver to his trustée in banljruptcy 
money or other property found to be in his possession or control, constltut- 
ing a part of liis estate in banl^ruptcy, and which be has not surrendered or 
accounted for, and to enforce his obédience to such order by commitment as 
€or contempt. 

"(2) Two cssential faets condition the lawful exercise of tbe power to re- 
quire a banl;rupt or other person to pay or deliver to tlie trustée money 
or i^roperty in his possession. ïhey are tliat the money or property directed 
to be deliverod to the tru.stee is a part of the bankrupt estate, and that 
the bankrupt or person ordored to deliver it has it in his posscs.ïion or under 
his control at the time the order of delivery is made." 

And that court, in the case of Boyd v. Glucklich, 116 Fed. 131, 53 
C. C. A. 451, the opinion being delivered by Judge Caldwell, not only 
affirmed, but elaborated, that doctrine. A careful study of thèse two 
cases will demonstrate conclusively, I think, that the court ought not, 
in this case, affirm the action of the référée. There is not a shadow 
of proof in fnis case to show what amount of money the two surviving 
partners of Barton Bros., against whom this order is now sought, re- 
ceived at the time of the theft, nor is it made to appear thit anybody 
has ever seen them, since that time, in possession of any part of the 
money then stolen. Everything contained in the record is circumstan- 
tial, and, while it established to the satisfaction of the court that they 
were guilty of a complicity in the burglary, the proof is entirely want- 
ing as to what amount of stolen money they obtained, if any. The 
proof js much stronger that the deceased brother and father got large 
portions of the money than it is that Ross and Punch Barton received 
any. It is seen, by an examination of the two décisions last quoted, 
unless they were in possession of the money at the time the order is 
made to pay over. the court has no power to make the order. If the 
court were to make the order for them to pay over when they were 
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without the means of paying over, the court would then be requiring 
themto do an impossible thing, and the effect of such an order would 
be équivalent to imprisonment for debt. 

There is proof, however, to show that, since the discharge in bank- 
ruptcy was denied to Ross and Punch Barton, that they came into 
possession of considérable sums of money, insurance upon their deceas- 
ed father's life; but there is an entire absence of proof that any por- 
tion of that money is now in their possession. So far as the évidence 
goes, if their testimony is to be believed at ail on this subject, they 
long since parted with the money. There is évidence, also, establish- 
ing the fact that they hâve sold an interest in the realty of their fathers' 
estate, and made deeds thereto, to their mother and sister. This prop- 
erty, while upon proper showing it may not be beyond the reach of the 
creditors, is nevertheless not under the bankrupts' control or in their 
possession, so far as the proof shows, and therefore the court would not 
be justified in making the order in regard to that. The trustée and 
the individual creditors must be remitted to plenary suits for the re- 
covery of such property as may be subject to the bankrupts' debts, and 
to the recovery of judgments which they can or might hold over the 
bankrupts themselves for this indebtedness, ail of which was hereto- 
fore indicated by the court in its opinion on file with the papers in 
this case, when it came to pass upon the application for reopening the 
bankrupts' estate and readjudicating them bankrupts. 

The action of the référée is disapproved, and his order requiring the 
money paid over is vacated and set aside. 



BUCKINGHAM & HECHT v. NORTH GERMAN FIRE INS. 00. OF 

NEW ÏORK. 

(Circuit Court, N. D. California. November 7, 1906.) 

No. 13,956. 

Insurance— Service on Fokeign Insubanck Company— California Statute. 

An insurance compan/ doing business in California where it is a foreign 
corporation may be served with process under Code Civ. Proc. § 411, subd. 
2, which provides generally for serving foreign corporations having "a 
managing or business agent, cashier or secretary within the state" by de- 
livering a copj' of the process to such person, or service may be made un- 
der Pol. Code, § 616, which requires such companies to file In the office of 
the state insurance commlssioner the name of an agent on whom service 
may be made, and also an agreement that, should it at any time be with- 
out such agent, process against it may be served on the commlssioner ; but 
such substituted service on the commlssioner Is authorized only when the 
Company is, by résignation, revocation, or otherwise, without the agent 
specified In the latter section. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, S 33.] 



On Motion to Quash Returns of Service. 

Samuel C. Wiel, for plaintiff, 
T. C. Coogan, for défendant. 
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WOIvVERTON, District Judge. The défendant insurance Com- 
pany was served with summons in manner as follows : By delivering 
to and leaving with J. H. Ankele, "the gênerai and statutory agent" of 
North German Fire Insurance Company of New York, said défendant, 
a copy, etc., and further by delivering to and leaving with E. Myron 
Wolf, as insurance commissioner of the state of California, an attested 
copy, together with a copy of the complaint attached. The returns 
consist of two certificates of the marshal ; the one showing service upon 
the agent and the other upon the insurance commissioner. The de- 
fendant, appearing specially for the purpose only, has moved to quash 
both returns for insufïïciency of service. 

By section 411, subd. 2, of the Code of Civil Procédure of the state 
of California, service is required to be made upon a foreign corpora- 
tion or a nonresident joint-stock company or association doing business 
and having a managing or business agent, cashier, or secretary within 
the state by delivering a copy thereof to such agent, cashier, or secreta- 
ry. An insurance company of another state or of a foreign country, 
being a corporation, is as much a foreign corporation of the state as 
if it was engaged in any other business, and, being a foreign corpora- 
tion, I see no reason why service cannot be had upon it under section 
411, if it has a managing or business agent, cashier, or secretary with- 
in the state. It is difficult to say from his return whether the marshal 
intended to make service under this section or not. If he did, the re- 
turn is insufficient to show valid service. The "gênerai and statutor)"- 
agent" is not an agent designated by the statute, but, if he were, the 
affidavit of Ankele shows that he was not such an agent or person upon 
whom service could be properly made, nor does the affidavit of Mr. 
Wiel help the condition. The facts stated therein do not bring Ankele 
within the persons designated by the section upon whom service can 
be made. See Kennedy et al. v. Hibernia Savings & Loan Society, 
38 Cal. 151 ; Blanc v. Paymaster Mining Company, 95 Cal. 524, 30 
Pac. 765, 29 Am. St. Rep. 149 ; Hausmann v. Sutter Street Ry. Co., 
139 Cal. 174, 72 Pac. 905 ; Atlas Glass Co. v. Bail Bros. Glass Mfg. 
Co. (C. C.) 87 Fed. 418. 

Service may also be made upon a fire insurance corporation under 
section 616 of the Political Code of California ; the conditions there 
specified being présent. By'that section the corporation must file in 
the office of the insurance commissioner of the state the name of the 
agent upon whom summons and other process may be served. The 
agent so named or appointed is deemed a gênerai agent, and must be 
the principal agent or chief manager of the business of such corpora- 
tion within the state. But, as a further condition précèdent to doing 
business within the state, it must also make and file with the insurance 
commissioner an agreement or stipulation, in efl^ect, that, if at any time 
such corporation or company shall be without an agent in said state 
on whom summons or other légal process may be served, service of 
such summons or other légal process may be made upon the insurance 
commissioner, such service upon the commissioner to bave the same 
force and effect as if made upon the corporation or company. Now, 
if the marshal intended by the désignation "gênerai and statutory 
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agent," tlie agent hère specified, the return is even tlien insufficient, 
because it is shown by Ankele's affidavit that on June 2d of the présent 
year he tendered his résignation as such agent, which résignation was 
accepted on the same day by the secretary and gênerai manager of tlio 
Company, and that thereupon the company revoked and withdrew tlie 
désignation of himself as such agent, and gave notice thereof to the 
insurance commissioner in writing. There seems to be no provision 
of the statute preventing such action on the part of the company whiie 
continuing in the transaction of business within the state, but it does 
provide for the contingency that there may be no agent in the state 
upon whom service can be made, in which event the service may be 
made upon the insurance commissioner. I think the agent hère re- 
ferred to is the statutory agent provided for in section 616, and if it 
appears that such agency bas ceased to exist, by résignation or other- 
wise, then that it will be proper to make the substituted service upon 
the commissioner. While tliere is such an agent, service must be had 
upon him, while service may at the same time be made under sub- 
division 2, § 411, Code Civ. Proc, if the conditions there specified are 
présent, but when there ceases to be such an agent then substituted 
service may be had upon the insurance commissioner, under the stip- 
ulations and agreement of the corporation made as a condition to its 
doing business within the state, and this notwithstanding service may 
otherwise be had under section 411. So that, in order that there may 
be substituted service upon the insurance commissioner, the return 
must show in appropriate form that the corporation bas no agent with- 
in the state, as is contemplated by section 616. Further than this, 
he is not requirèd to show anything, or that service could not be had 
under section 411. 

To recapitulate : An insurance company, being a foreign corpora- 
tion doing business in this state, may be served under section 411, 
subd. 3, or, if it has filed with the insurance commissioner the name 
of its agent, it may also be served under section 616, but substituted 
service may be had upOn the insurance commissioner only when the 
companv is, by résignation, revocation, or otherwise, without the agent 
specified in the latter section. 

The service upon the insurance company being insufficient, by rea- 
son of the want of a showing that the company was without an 
agent appointed under section 616, it will be quashed, but with leave 
to the marshal to amend in accordance with the facts. 
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RICHARDSON et al. v. LOWE et al. 

(Circuit Court of Appeals, Eightli Circuit. October 2.3, 1000.) 

No. 2,242. 

1. Contraci^Rescirsto?* foe Fratjd— Time for Exercise of Rtoiit and Con- 

ditions Requisite Tiiereto. 

The riglit to resoind a contract for misreprcpcntation and fraud must 
be exercised immediately upon discovery of tlie fraud. or of sufliclent évi- 
dence thereof to reasonably warrant such action. Ttie intention to re- 
scind must be manifested by some notice or outward manifwtation there- 
of whieh will apprise the other party of such intention, and the party 
entifled to reseind must not vacillate in liis i)uri)ose, but must consistent- 
ly adhère to It. 

[E!d. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 11S9.] 

2. Vendob and Purchaser— Rescission by Purciiaser— Waiver of Right by 

IjACIIES. 

Défendants purchased a group of mines that were being worked and at 
once took possession. Wiithin four months thereafter they elaimed to 
hâve learned that material misrepresentations had been made by the ven- 
dors as to the value and richness of the mines but continncd to opernte 
the same hoth for development and production for two years nnd untii 
long after suit liad been comuienecd by the veudors to frjrenlose a mort- 
gage given to secure a note for purchaso niOTiey, in which they ans vered 
setting up the fraud. and also flled a cross-bill for rescission, no notice of 
the intention to reseind having been given to the veiidors until the flling 
of sucli answer some flve raonths after the fraud was discovercd. HeUl. 
that by such lâches they waived and irrevocably lost the right to reseind. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 212-214.] 

3. Same— Action fou Purcwase Money— Défense of Fratjd. 

Although fraud inducing a purchaso of l'roperty has been waived by 
lâches iîs a gronnd for rescission of tl)e contract. yet the pnrclinscr may 
plead t!ie resulting damages as a failure of considération in défense of a 
note given for purchase money, provided he has fully performed on his 
part. 

4. Same— Action for Purciiasb Money — Couniterclaim por Damages on Ac- 

count oF Fraud. 

If the fraud inducing a purchnse of property hns bccn waived by lâches 
as a ground for rescission of the contract. and the vendee h'^s not fully 
performed on his part, he may not, wirli full knowledge of the vitiating 
fraud, continue performance, voluntarily subjecting himself to damage, 
and aftcrwards recover therefor. 

[Eil. Note. — For cases in point, see vol. 2.3, Cent. Dig. Fraud, § 30.] 

5. Mortgages— Security for Purchase Money — Foreclosure— Défenses — 

Fraud — Cross-Bill for Rercission. 

In a suit in equity to forecloso a mortg.nge given to secure a note for pur- 
chase money of property, an answer setting up fraud inducing the sale in 
défense to the note and a cross-bill for rescission of the contract on ac- 
count of the same fraud are not inconsistent. 

6. Vendob and Purchaser— Action for Purchase Money— Défenses— Fraud 

— Pboof of Damages. 

Where a purchaser of property in défense to a note given for purchase 
money sets up fraud in the sale, the burden rests upon him to prove that 
the property was worth less than the iirice agreed to be paid, and how 
much less, and where the property consisted of mines the value of whicli 
cannot be aceurately determined, and is largely spéculative a finding by 
the tl'ial court on confiicting évidence, that such burden bas not been sus- 
tained by the proof of any damages will not be disturbed on appeal. 

149 F.— 40 
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7. Equity— Bill op Review — Newly Discoveked Evidence. 

Leave to file a bill of review on the ground of newly discovered évidence 
will not be granted, wliere such évidence is merely cumulative on issues 
joined and ti-ied in the case or where it is immaterial to tlie issues upon 
wliicli tlie case was decided. 

[Ed. Xote. — For cases in i^oint, see Cent. Dig. vol. 19, Equity, § 1092.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Tlils was a bill to foreclose a mortgage executed by Arthur J. Richardson 
aud E. Jennie H. lUchardson, défendants below, to secure the payment of a note 
for $182,500 made by them and payable to the order of Henry B. Lowe aud 
Tyson S. Dines, complainants below. Tlie property mortgaged consista of a 
number of mining claims known as the "Topeka Group" of mines located in 
Gilpin county, Colo. Défendants admitted the exécution of the note and 
mortgage, and set up as a défense that the note was given to represent part 
jjayment of the purchase price of the mines which they had bought from com- 
plainants ; that the mines were worthless and known to hâve been so by com- 
plainants when they made the sale; that they were induced to niake the 
])urchase by fraud, deceit, and misrepresentation practiced upon them by com- 
plainants and for thèse reasons the note was without considération and void. 
Défendants also flled a cross-bili, setting forth the transaction culminating 
in the purchase of the mines, the false représentations made by complainants 
concerning their values, the fraud practiced by complainants to induce them to 
make the purchase, payment of one-half of the purchase price by them, 
a reseission of the contract on the discover/ of the fraud and other facts which 
will be sutiiciently referred to later, and prayed that the note and mortgage 
be eanceled, that complainants be decreed to restore to défendants $162,500, 
the cash payment made for the mines, and to retake title and'possesslon there- 
of. On thèse issues the case was heard by tlie Circuit Court and decided In 
tiivor of complainants on their bill of foreclosure and against défendants on 
the issues presented both by their answer and cross-bill. Défendants appeal. 

Charles S. Thomas and William H. Bryant (William P. Malburn, 
and Don M. Dickinson, on the brief), for appellants. 

Charles J. Hughes, Jr., and O. L. Dines (E. E. Whitted, on the 
brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendants, Mrs. Richardson and her son Arthur, were rési- 
dents of Erie county, N. Y., and on the death of the husband and 
father, some 10 years before the events of this suit, became possessed 
of a large estate which enabled them to make transactions of their 
own, and which required of them the exercise of business sagacity and 
management. The mother was co-trustee with one Eindsay in the ac- 
tive management of her late husband's estate and had had considérable 
expérience in mining deals in Wyoming and Colorado. The son was 
in the prime of young manhood, 23 years of âge, and had dealt in 
mines in Colorado, Wyoming, and Michigan. They both appear by 
the record to hâve been fairly sensible and prudent persons. The 
complainants, Lowe and Dines, were the owners of the Topeka Group 
of mines, and resided in Denver, Colo. Lowe had the chief manage- 
ment and control of the transaction, which resulted in the salç of the 
mines to the défendants. 
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The alleged fraudulent and false représentations mainly relied up- 
on by défendants to secure a rescission of the contract of sale are: 
(1) the pretension that Lowe was obliged to undergo a dangerons 
and possibly fatal surgical opération which induced him to sell a mine 
of wonderful richness below its actual value; (2) the pretension that 
certain parties denominated the "Boston Parties" were clamoring for 
the property at the same price he was ofifering it to défendants; (3) 
the représentations that the mines were of great richness and value 
as disclosed in certain engineers' reports submitted to défendants to 
induce them to make the purchase; (4) the représentations that the 
mines were of great value and that the ore in sight was extensive and 
valuable as stated by Lowe and his agents orally to the défendants. 
As further ground for rescission it is claimed that there was a sup- 
pression of information concerning the expenses of operating the 
mines and that Lowe corrupted one Townsend while he was acting 
as the agent or associate of défendants in the purchase by ofïering 
and finally paying to him a commission to bring about the sale. 

The questions whether the représentations specified were made 
or whether if made they were material or of that sort upon which 
défendants might rely or whether they were in fact false or whether 
information was suppressed or whether Townsend was corrupted ail 
received much attention in proof and argument and might afiford in- 
teresting subjects for discussion, but in the view we take of the ques- 
tion of waiver of the fraud by failure to exercise due diligence to 
rescind, those questions, so far as the rescission of the contract is 
concerned, do not require considération at our hands, and we ac- 
cordingly refrain from so doing and proceed to a considération of the 
évidence relating to the time when défendants acquired knowledge 
of the alleged falsity of the représentations and reports concerning 
the character and value of the mines and the other alleged fraud- 
ulent conduct of Lowe. The proof discloses that défendants took 
possession of the mines with Townsend acting as their superintend- 
ent or gênerai manager immediately on the consummation of the 
purchase, October 37, 1899 ; that they found soon after taking pos- 
session that the rich free gold which had been represented to be in 
a stope known as the Klondike stope was not there; that as early 
as December, 1899, they suspected that Townsend had received a 
commission from Lowe; that some time in January, 1900, they be- 
lieved the reports and statements concerning the character and value 
of the mines upon which they claim to hâve relied in making the pur- 
chase were untrue. On Fel)ruary 24, 1900, according to the aver- 
ments of the cross-bill and amended cross-bill of Arthur Richard- 
son he and his mother had ascertained the fraudulent character of the 
transaction and rescinded the contract ; he avers "that they hâve never 
from that time to this acknowledged in any way, shape or form that 
said note was binding upon them, but they hâve repudiated the entire 
transaction and they now repudiate the same." On that day Town- 
send was discharged as superintendent and one Nichols substituted in 
his place. On May 12, 1900, this foreclosure suit was instituted. 
On July 2, 1900, both Arthur Richardson and Mrs. Richardson filed 
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answers an3 cross-bills for relief on the ground of fraud. On Novem- 
ber 28, 1900, Arthur filed an amended cross-bill and on a later date 
Mrs. Richardson filed a like amended cross-bill. From the foregoing 
we conclude that défendants discovered the fraud, if any there was, 
as early as February, 1900. Upon such discovery their rights and 
duties became clear. They had two remédies, one was to rescind the 
contract by reason of the fraud and the other to affirm the contract 
notwithstanding the fraud. If they proposed to rescind, their duty 
was to assert that right promptly, unconditionally and unevasively, 
otherwise the affirmation of the contract, notwithstanding the fraud, 
would follow. 

In Gryraes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798, the Suprême 
Court by Mr. Justice Swayne stated the rule thus : 

"Where a party desires to rescind upon the ground of mistake or fraud 
he tauit, upon the discovery of the facts, at once announce his purpose, and 
adhère to it If he be silent, and continue to treat the property as hia own, 
he will be held to bave waived the objection, and will be conclusively bound 
by the contract, as if the mistalse or fraud had net occurred. He Is not per- 
mitted to play fast and loose. Delay and vacillation are fatal to the right 
whlch had before subsisted." 

In Shappiro v. Goldberg, 192 U. S. 233, 24 Sup. Ct. 259, 48 t,. Ed. 
419, the Suprême Court by Mr. Justice Day says: 

"It is well settled by repeated décisions of this court that where a party 
desires to rescind upon the ground of niisrepresentation or fraud, he must 
upon the discovery of the fraud announce his purpose and adhère to It [citing 
Grj'ines v. Sanders]. If he continues to trcat the property as his own the 
right of rescission is gone, and the party wiil be held bound by the contract. 
♦ * • If he choose the latter remedy [rescission] he must act promptly — an- 
nounce his purp'ose and adhère to it, and not by acts of ownership continue 
to assert right and tltle over the property as though It belonged to him." 

This court, in Burnes v. Burnes, 70 C. C. A. 357, 137 Fed. 781, 
and Burk v. Johnson (C. C. A.) 14G Fed. 209, citing many authorities 
in support, announced the same doctrine. Thèse, without citing 
other well-known cases to the same point, sufficîently affirm the prop- 
osition that défendants upon discovering complainants' fraud had an 
instant duty to perform. If they would repudiate the contract by rea- 
son of that fraud they should thereafter hâve treated the property as 
they would bave donc the property of complainants found in their pos- 
session and not as their own property. How did défendants' conduct 
square with this well-settled rule of law? They employed Nichols to 
succeed Townsend as superintendent and gênerai manager of the mine, 
and notwithstanding they claimed to hâve rescinded the contract on that 
day, they authorized him to do the best lie could with the mines, 
and to work them to the best advantage. Nichols remained as super- 
intendent until November, 1899, and says in his testimony that he 
worked the mines to the best advantage. The proof shows no sub- 
stantial change in mining opérations after the alleged rescission. Nich- 
ols kept right on with development work, practically as Townsend 
had done, drifting, cross-cutting, stoping, upraising, breaking down, 
and shipping ore and selling the same until November, when he re- 
signed and was succeeded by one Beals, who, under Arthur Richard- 
son's direction, drove levels and did other development work until 
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December, 1901. In May and June after the alleged rescission Nichols 
leased to numerous miners varions parts of the mine for opération 
on shares, and so far as we can discover from the voluminous record 
before us the mines were worked both for development and producing 
purposes in the spirit of the instructions given Nichols when he 
succeeded Townsend as superintendent. In tliat part of appellants' 
brief where counsel discuss the vahie of tlie mine they well sum up 
the character of the ojjerations after tlie time appellants discovered the 
alleged fraud and after the alleged rescission as follows : 

"lu February, ]!)00, lie [TownsendJ was suiiiiiuirHy removed ns manager and 
his connection witli the appellants was tliereby ijcrinanently endod. One 
John Nichols, an old experienced and compétent miner was installed as man- 
ager in his stead, who, for inonths thereafter, and nntil October, 19()0, vainly 
sought to locate and exploit the marvelous bodies of ore recounted in the 
reports of Mr. Lowe's experts and by his own reriresentations." 

The exploitation and opération of the mines as shown by the record 
not only after the admitted knowledge of the fraud, but after the de- 
fendants had pleaded it as a ground of rescission of the contract of 
purchase are totally inconsistent wi'h the right of rescission. They 
évince a continued ownership and interest in the m.ines rather than a 
répudiation of the contract and a holding of the mines for the benefit of 
the vendors, and afford conclusive évidence that the vendees waived 
the fraud and affirmed the contract of purchase. Counsel for the 
vendees seek to avoid this resuit by claiming: (1) That the vendees 
were entitled to a lien on the mines to secure the repayment of the 
first installment of purchase money paid by them; (2) that the work 
on the mines was done pending negotiations for a settlement; (3) 
that the work was done to secure évidence of the worthlessness of 
the mines. 

It may be conceded that the vendees misfht in case of success in their 
suit for rescission be decreed to bave a lien on the property sold for 
the amount of their cash payment, and also that the vendees might 
hâve been justified in taking samples of ore and making reasonable 
experiments wi*h the mines for the purpose of securing proof for use in 
the pending litigation, but neither of thèse concessions avail them for 
the présent purpose. If they were entitled to hold possession to pré- 
serve their lien they would clearly be entitled to do such acts and such 
acts only as were reasonably necessary for and consistent v/ith that 
purpose. Any other or further acts would be manifestlv for some 
other purpose. Likewise, if they might take samphs and otherwise 
prépare évidence for the trial, onlv such samples and other expéri- 
mental work as would reasonably subserve that purpose would be just- 
ified. But neither of thèse purposes, in our opinion, required the break- 
ing down, shipping and selling of ore, running levels and making 
cross-cuts and other acts of development and prospectinnr shown by 
the proof in this case. The vendees obviously had some other purpose 
in doing ail this work, and it must, in our opinion, be referred to their 
own interests as owners of the mines which they had purchased and 
which they had determined to keep, notwithstanding any frauds prac- 
ticed upon them by the vendors. 

Again it is urged that the work was done on the mines pending 
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negotiations of settlement of the controversy between the parties and 
was therefore excusable. This excuse, in our opinion, is without merit. 
A careful examination of the record fails to disclose any attempt to 
settle the controversy presented by the pleadings in this case. As 
early as November 4, 1899, the subject of securing an extension of 
the time for making the second payment for the mines arose. In a 
letter from Mr. Lindsay (co-trustee with Mrs. Richardson of her late 
husband's estate) addressed to Mr. Lowe he says amongst other things : 

"It would probably iiot inconvenleiice you to divide this second payment of 
.$182,500 into 10 equal payments of .$18',250, one to be paid Deceuiber 12th 
next, and one on the 12th of each succeeding nionth; the last being paid in 
nine months from December 12th, each note bearing interest at G per cent, 
per annum. Had such an arrangement l)een originally niade you wouid hâve 
deemed it reasonable, and you will also. I tliinli, concède tliat the amounts of 
paj'ment and dates of same were aceeded to by the purcha.sers without uiature 
reflection. Your consent to this plan will give us the needed time in which to 
provide for the payment * * * etc." 

The proof shows that the purchasers did not hâve the ready money 
to make payment of the second installment ; that they had expected 
to pay it eut of the earnings of the mines or the sale of stocks belonging 
to their deceased ancestor's estate. Being disappointed in getting the 
money from thèse sources efforts to secure extensions of time in which 
to make the final payment were from time to time made, and thèse 
efforts, which we understand recognized the obligation of the pur- 
chasers to make the payment in fuU, seem from the proof to be the only 
negotiations to which gênerai référence is made in the pleadings. No 
demand seems to hâve been made by the vendees for damages sustained 
by misrepresentation or fraud in bringing about the contract, and we 
discover no negotiations for the settlement of any such demand. In 
making the foregoing statement we confine ourselves to time antécédent 
to filing the cross-bills by défendants. We recognize that there is some 
évidence of an attempt at compromising, begun a long time after the 
case was at issue, in June, 1901, but such negotiations manifestly afford 
no ground for excusing défendants' prior conduct. As a further and 
conclusive answer to the contention that the vendees' conduct was ex- 
cused by the pendency of negotiations for a settlement, attention is 
called to the fact that the opération of the mines by the vendees con- 
tinued after the bill for foreclosure was filed and after the first answers 
and cross-bills were filed thereto for several months at least, practically 
the same as before. As a resuit of a most careful and painstaking 
considération of the conduct of the vendees after February 24, 1900, 
as disclosed by the proof, we confidently assert that the purpose to re- 
scind the contract by reason of the frauds alleged was never entertained 
by the défendants until they filed their answers and cross-bills in July, 
1900. We find no évidence until then of any notice to complainants 
of such purpose. Up to that time they were silent and for months 
afterwards they exercised many acts of absolute owriership. They 
planned for and executed schemes for further development of the 
mines totally inconsistent with their présent prctension of having 
repudiated their Contract of purchase on February 24th. Rescission 
of a contract on the ground of fraud is not a mental process undis- 
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closed and unacted upon. It requires affirmative action immediately 
on its discovery; some overt act and outward manifestation of the 
intention to clearly apprise the other party to the contract of the 
right asserted. Melton v. Smith, 65 Mo. 325 ; Walters v. Miller, 10 
lowa, 437. No case has been brought to our attention wliich présents 
a clearer illustration of the doctrine of waiver of fraud and élection to 
abide by the contract as made than this. The following cases afïord 
apt and persuasive authority for the application of the doctrine to this 
case: Romanoff Mining Co. v. Cameron, 137 Ala. 214, 33 South. 864; 
Shiflfer v. Dietz, 83 N. Y. 300; Boo'.h v. Ryan, 31 Wis. 45; Green- 
wood V. Fenn, 136 lU. 146, 26 N. E. 487 ; Dennis v. Jones, 44 N. J. 
Eq. 513, 14 Atl. 913, 6 Am. St. Rep. 890; Downer v. Smith, 32 Vt. 
1, '76 Am. Dec. 148. The duty of rescinding arises immediately upon 
acquiring knowledge of the substantial and material facts constituting 
the fraud. It is not requisite that the defrauded party shall be ac- 
quainted with ail the évidence constituting the fraud before the duty 
to act by way of rescission arises. Campbell v. Elemming, 1 A. & E. 
40 ; Fry on Spécifie Performance of Contracts (2d Ed.) §§ 703, 704; 
Bach V. Tuch, 126 N. Y. 53, 26 N. E. 1019 ; Taylor v. Short, 107 Mo. 
384, 17 S. W. 970. When he has évidence sufficient to reasonably actu- 
ate him to rescind the contract and on which he has once acted no 
subséquent discovery of cumulative évidence can operate to excuse 
waiver of the fraud if one has in the meantime occurred or to revive a 
once lost right of rescission. The élection to waive the fraud once 
deliberately made is irrévocable. Vacillation or spéculation cannot be 
tolerated. See cases supra. 

In the view we hâve taken of the question already discussed, we find 
no occasion for considering or determining the interesting questions 
discussed by counsel touching the effect of a failure to restore or ofifer 
to restore the property conveyed before suit was brought or the inabil- 
ity at the time the issues were made up or the case tried to place the 
vendors in statu quo. The élection to affirm the contract notwith- 
standing the fraud renders a discussion of thèse questions unnecessary. 
The further ciuestion requiring attention relates to the issue of fail-. 
ure of considération of the note which affords the foundation of com- 
plainants' foreclosure suit, raised by défendants' ansvvers. Thèse an- 
swers charge that complainants concocted a scheme to cheat and de- 
fraud the défendants out of $365,000 in money without giving them 
any considération therefor, and to that end that the complainants made 
the alleged false représentations, statements and reports concerning 
the value of the mines, which hâve already been considered in the fore- 
part of this opinion ; that défendants in reliance upon them were in- 
duced to make the contract obligating themselves to pay $365,000 for 
the mines and to exécute in part payment thereof the note in question. 
They further allège that the mines were practically worthless, and 
thàt by reason of thèse facts there was no considération for the note 
in question or that the considération failed. 

Counsel for complainants first contend that the same fraud on which 
the cross-bill for recission was based is made the basis of this défense, 
and as that fraud was so waived as to prevent recission, the conse- 
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quences of it cannot be availed of on the plea of failure of considération 
to diminish the amount due on the note secured by the mortgage. If 
the contract at the tinie of the discovery of the fraud were executory 
this contention wonld be sound. The vendees, with full knowledge oî 
the vitiating fraud would not be permitted to go on and perform the 
contract, voluntarily subjecting themselves to damages, and afterwards 
to sue for and recover the same. Their waiver of the fraud by such 
performance of the contract would doubtless be for ail purposes and 
would bind them to the contract in like manner as they would hâve been 
bound if the falsity of the représentations had been known and fully 
understood before the exécution of the contract. The waiver after 
knowledge of the fraud constitutes full affirmation and ratification of 
the contract, notwithstanding the fraud. 

In Simon v. Gocdvear Metallic Rubber Shoe Co., 44 C. C. A. G13, 
105 Fed. 573, 579, 53 L. R. A. 745, Judge Lurton speaking for the 
Circuit Court of Appeals for the Sixth Circuit says : 

"If tlie fraud be discovered while the contvnct is wlinlly executory, the party 
defrauded has the o]itioii of seing on with it or not, as he cboosrs. If lie 
exécutes it, the loss liappens from sucli ^-oluntary exécution, and ho cannot 
recover for loss which he deliherately elected to iueur." 

So in Kingman v. Stoddard, 29 C. C. A. 413, 85 Fed. 740, where this 
subject is considered in the light of the authorities a palpable distinc- 
tion is made between the effect of waiving a fraud before and after 
the performance of a contract induced by it. The reason for nonliabil- 
ity in cases where the vendee bas, with knowledge of it, waived the 
fraud before the performance of the contract has no application to a 
case like that now before us. Hère the vendees had fully performed 
their contract, paid for and taken possession of the mines purchased, 
expended about $75,000 in equipping them with new machinery and 
had conducted much exploration work prior to the discovery of the 
alleged fraud. To hold in such a case that because of a state of facts 
which prévenus total rescission of the contract there can be no recov- 
ery for the deceit would, in our opinion, deny a well-recognized reme- 
dy to the injured party. But it is said that damages occasioned by the 
fraud and deceit cannot be recovered by défendants on a plea of fail- 
ure of considération for the note given. This is not so. The note was 
given for a thing supposed to be of value and was so represented by 
complainants. If it had no value and the représentations were material, 
false and relied upon there was no considération for the note and 
complainants ought to bave no relief by reason of the note. The 
conséquence of the fraud and deceit may be availed of to defeat in 
toto the complainants' right of action on the note or if the same occa- 
sioned only a partial diminution of the value, in mitigation of damages. 
Withers v. Greene, 9 How. (U. S.) 213, 13 U Ed. 109; Van Buren 
V. Digges, 11 How. (U. S.) 461, 13 L. Ed. 771; Zimpelman v. Hipwell, 
4 C. C. A. 609, 54 Fed. 848; Boggs v. Wann (C. C.) 58 Fed. 681; 
Rotan V. Nichols, 22 Ark. 247. 

Again it is urged that the two défenses based on the alleged fraud, 
the failure of considération for the note and rescission of the contract 
are inconsistent défenses and cannot both stand. The same facts are 



EICHARDSON V. LOWE. 633 

pleaded in both défenses and the two différent théories are undoubtedly 
presented by counsel out of abundant précaution to présent some theory 
of law to warrant relief on the facts as they might turn out to be. If 
the facts should justify a recission the relief would be greater than if 
only a diminution of damages could be awarded. 

In Daniell's Ch. PI. & Pr., vol. 1, *page 713, the author lays down 
the following rule : 

"A défendant may, by his answer, set iip any nuuiber of défenses, as the 
conséquence of the same state of facts, whieh his case will allow, or the in- 
genuity of his légal advisers may suggest." 

Chancellor Wolworth, in Hopper v. Hopper, 11 Paige Ch. (N. Y.) 
46, says : 

"A défendant In this court in an answer may set up as mnny défenses as 
he pleases. The différent parts of his answer, therefore, are uot to be con- 
strued In tlie same manner as the différent parts of a plea would be in this 
court, or even in a court of law. * * * He cannot set up two distinct dé- 
fenses tliprein whieh are so inconsistent with each otlier tUat if the matters 
constitutuig one défense are truly stated the matters upon whieh the other 
défense is atteinpted to be based must neeessarily be untrue in point of fact." 

This, as \ve understand, lays down the test to be whether the facts 
pleaded in the différent défenses can or cannot physically coexist. Test- 
ed by the rule indicated in the foregoing authorities there can be no 
doubt that in this équitable proceeding the answer and the cross-biU 
are consistent. There might well coexist facts warranting the vendees 
in exercising the right of rescission whieh, if they waived, might also 
entitle them to damages. The exigencies of the trial alone might dé- 
termine whieh would be most available to the défendant. 

Woods, Circuit Judge, later x\ssociate Justice of the Suprême Court, 
in the case of Hicks v. Jennings (C. C.) 4 Fed. 855, dealt with a simi- 
lar question and took occasion to say : 

"A court of equity would not allow a decree upon the note and mnrtgage 
in suit and then turn the défendant over to another suit to recover the amouat 
out of whieh he had been wronged by the fraud and falschood of the complaiu- 
ant. Having the parties before it. it would adj'ust the controversies between 
them springing out of tbe same transaction, aceording to equity and good 
conscience." 

Référence to that opinion discloses that Judge Woods recognized 
as this court has donc in Wilson v. New United States Cattle Ranch 
Co., 20 C. C. A. 244, 73 Fed. 991, a différence between the rule ap- 
plicable to an action in a court of law as distinguished from a pro- 
ceeding in equity. Having disposed of thèse preliminary questions we 
are now brought to the question of fact. Assuming, but not deciding, 
that complainants were guilty of the false represcnta*:ions, deceit or 
fraud complained of, were the défendants damaged thereby? If so 
in what amount? 

The measure of damages, if any, in cases of this kind, is the différ- 
ence between what the vendees parted with and the acttial value of 
what they received. Stratton's Independence Limited v. Dines, 135 
Fed. 449, 68 C. C. A. 161 and cases there cited. The burden was on 
défendants to prove not only that the mines whieh they received were 
of less value than $365,000 whieh they paid for them, but to prove how 



634 149 FEDERAL REPORTER. 

much less was their value. They made their proof as best tliey could 
and hâve brought to this court the record on this subject, and on this 
record we are asked to find and decree that the note was withont con- 
sidération in whole or in part and if in part, what part. Can we do so? 
The property which we are asked to value and say how much, if 
anything, less than $365,000 it was worth in 1899 consists of several 
niining claims partially developed, and which during seven or eight 
years before 1899 had produced the average value of $9 to $11 per ton. 
This property, from its nature, is of doubtful and uncertain value. No 
one can peer into the bowels of the earth and tell us with accuracy what 
is found there. It is so difficult to détermine even the quantity and val- 
ue of ore in sight that the Suprême Court in Southern Development 
Co. V. Silva, 125 U. S. 247, 252, 8 Sup. Ct. 883, 31 L. Ed. 678, says: 

"It is at best a mère matter of opinion. It cannot be caleulated witli 
mathematical or even with approximate certainty. ïhe oi)iuions of expert 
miners, on a question of tliis lîind, iniglit reasonablj^ difCer quite materially." 

Thèse observations are made by the Suprême Court concerning an 
estimate of ore actually "in sight" as that term is understood among 
miners. But that court in the same case goes further, and, quoting with 
approval from Tuck v. Downing, 76 111. 71, 94, says: 

"No man, however scientiflc he may be, could certainly state how a mine, 
wltli the niost flattering outCTop or blowout, will finally tum ont. It is to 
be fully tested and worked by nien of simili and judgment. Mines are net 
l)urchased and sold on a warranty, but on the prospect. 'The sij;ht' détermines 
the purchase. If very flatteriug, a party is willing to pay hirgely for the 
chance. Tlicre is no other sensible or known mode of selliiig tliis kind of 
])roperty. It is, in the nature of tlilngs, utterly specû*.;itive, and every one 
Ivuows the business is of tlie most fluctuating and bazardons charaeter. How 
inany mines hâve not sustained the bopes ereated by tlieir outerop." 

From such approved reflections concerning the charaeter of the 
property which défendants purchased, and which we are novv asked 
to say was worth less than they paid for it we find that we are deal- 
ing with a subject uncertain in actual value, and which, from the 
spéculative feature involved in dealing in it, becomes almost impossible 
to accurately value. Notwithstanding thèse difficulties, we hâve given 
the testimony on both sides our most careful considération. 

The défendants introduced a dozen witnesses or more, some of 
whom qualified as experts and some did not, some of whom testified 
concerning their observation and expérience in the mines, and some 
of whom testified to taking samples of ore from the mines, which 
were afterwards assayed. Thèse experts and witnesses generally testi- 
fied concerning the condition of the mines as they appeared af'ter the 
défendants took possession in the fall of 1899 ancl during the summer 
of 1900. The gênerai tendency of their testimony shows that the 
mines were of little or no value. The methods resorted to in securing- 
the samples and the results indicated by them are characterized as 
unfair and unreliable by complainants' counsel. Complainants intro- 
duced an equal or greater number of witnesses in support of their 
contention touching the value of the mines. They produced experts 
who claimed to hâve made récent exhaustive and accurate examinations 
of the mines and found them to be of great value. They introduced 
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miners wlio had worked in the mines both before and after défendants 
took possession who gave évidence tending to show the continued exist- 
ence of a good mine. Considering the great volume of this évidence, 
the mass of détail found in it, the irreconcilable and contradictory state- 
ments of witnesses as well as the uncertainty of inference to be drawn 
from the facts, we find ourselves unable to say that the mines in ques- 
tion were worth less than the amount paid for them, and much more are 
we unable to say how much less they were worth. Any conclusion on 
this subject rests largely upon conjecture and surmise, and thèse we 
cannot indulge. The défendants upon whom the burden rested hâve 
failed to satisfactorily show how much, if anything, should be allowed 
them as damages for the fraud and deceit charged by them. 

Judge Hallett, who tried this case in the Circuit Court, is a man 
of great expérience in the trial of mining cases and bis findings on con- 
flicting évidence are not only presumptively correct (Stearns-Roger 
Mfg. Co. v. Brown, 52 C. C. A. 559, 114 Fed. 939), but specially ap- 
preciated by us in this case. Speaking of the value of ore in the mines 
at the time of the sale, and specially of the proof of the défendants 
tending to show that complainants' représentations as to value were 
false, he makes use of the foUowing language : 

"The respondents rely mainly upon the work which they did in the prem- 
ises and the results which they obtained from ^etting the ore treated to sliow 
that the représentations were in tho tirst place false. I do not believe that 
this affords a fair test ; at ail events, the testimony ou that point is met by a 
very considérable volume of testimony on the other side as to the previoua 
yield of the mine and it leaves the whole subject in doubt, so that it cannot 
be said that the facts are established." 

Unless we are prepared to say that the learned judge made a seri- 
ons mistake in bis considération of the facts we ought not to disturb 
the conclusion reached by him. Stearns-Roger Mfg. Co. v. Brown, 
supra, and cases cited. 

It results from what bas been said that the decree below was for the 
right party, and it is therefore affirmed. 

PER CURIAM. The motion filed in this case by appellants for 
leave to file in the court below a bill of review on the ground of newly 
discovered évidence must be denied for two reasons: First, the al- 
leged newly discovered évidence, after a careful examination of the 
motion and proposed bill and supporting affidavits, is found to be cor- 
roboratory of the witnesses examined at the trial, or cumulative on the 
issues joined in the case and heard. and as such, under well settled 
principles, does not warrant a reopening of the case. Second, the new- 
ly discovered évidence relates to the fraud and misrepresentation al- 
leged in the original cross-bill to bave been practiced by the appellees 
to bring about the purchase of the mines by appellants. It will be ob- 
served in the opinion rendered on the appeal, handed down sim- 
ultaneously with this that a décision of the case is reached notwith- 
standing the perpétration of the fraud complained of. The newly dis- 
covered évidence is therefore immaterial. 

The motion is denied. 



636 149 FEDERAL REPORTER. 

■ EDELSTEIN v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. November 30, 19004 

No. 2,409. 

L Banketjptcy— Pétition— Reqttisites. 

Where a pétition of creaitoi,s to hâve a debtor déclarée! a bankrupt 
failed to aver tliat tlie debtor was not a wage eariier or a persou engaged 
chiefly in farming or in tlliing; tlie soil, as required by Banlcr. Aet July 
1, 1808, c. 541, 30 Stat 547, [U. S. Comp. St. lOM, p. 3423], as araended 
(section 4), the pétition was demurrable and insuflicient to sustain an 
adjudication if timely objection was made tbereto. 

2. JuDGMEPJT— Banketjptcy— Adjudication— CntLATEEAi, Attack. 

Where, after a debtor had been adjudged a banl^rupt, he recognized the 
l'alidity of the adjudication, and applied for a discharge t'rom his debts, 
and there was no appeal tal^en, the adjudication was not subject to col- 
latéral attaclî because of a defeet in the pétition, in a proceeding against 
the banlirupt for taking a faine oath. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 913, 
914 ; vol. 6, Banliruptcy, §§ 142, 143.] 

3. Same— Vebity. 

Where judgmcnts are reudered in bankruptcy proceedings on questions 
arising therein, they possess ail the incidents and qualities of Jinality and 
coiiclusiveness appertaining to judgments of courts of gênerai juripdie- 
tion, and, unless reversed on appeal or writ of error, import absol,.ta 
verity. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 30, Judgment, S§ 
907, 908 ; vol. 6, Bankruptcy, §§ 142, 143.] 

4. Bankeuptcy — Défenses— "False Oath" — Statutes — Consteuctfon. 

Bankr. Act July 1, 1898, c. 541, § 29, 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3433], provides that a person shall be punished by iuiprisonment on 
conviction of having knowingly and frauduiently ma'de a false oath or 
account in or in relation to any proceeding in bankruptciy, and Act July 
1, 1898, e. 541, § 2, subd. 12, 30 Stat. 546 [U, S. Comp. St. 1001, p. .3421], 
imposes the duty to discliarge or refuse to discbarge bankrupts on courts 
of bankruptcy as one of the "bankruptcy proceedings." Act Julv 1. 1S')8, 
c. 541, § 30, 30 Stat 554 [U. S. Comp. St. 1901, p. 3434], authorizes the Su- 
prême Court of the United States to prescribe ail necessary rujes, forms, 
and orders for carrying the act into effect, pursuant to which gênerai 
order No. 12 was adopi;ed, declaring that applications for a discharge 
shall be heard and decided by the judge, with authority to refer the 
application or any specified issue to a référée to ascertain and re- 
port the facts. Held, that the tenn "false oath" was not limited to 
the examination of the banljrupt, authorized l)v Act July 1, 1808, c. 541, 
§ 7, subd. 9, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425J, nor to false 
swearing in connection with the bankrupt's schedules, but related to any 
proceeding in bankruptcy, including tlie examination of the bankrupt 
before a référée on an investigation of spécifications fiied against his 
discharge. 

B. ■WiTNESSES— Bankeuptcy Peoceedings— Immunity— Extent oe. 

Bankr. Act July 1, 1898, c. 541, § 7, subd. 9, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3420], provides for the examination of a bankrupt at the in- 
stance of his creditors, and déclares that no testimony given by him shall 
be oiîered in évidence against him in any criminal proceeding. Held, that 
the examination contemplated by such section relates to past transactions ; 
that the words "in any criminal proceeding" are limited to proceedings 
arising out of the conduct of the baukrupt's business, the disposition of 
his property, etc. ; that the Immunity provided for is limited to protect- 
ing the bankrupt from the use of his évidence in such criminal proceed- 
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ings as arise out of the conduct of his business or the disposition of his 
property, etc., and does not protect him from prosecution for false swear- 
ing in giving liis évidence. 

6. g AME. 

Section 7, subd. 9, supra, does not grant imniunity to the banlcrupt from 
prosecution for testifying falsely in a proceeding to investigate the truth 
of specitications flied against his discliarge. 

Pliilips, District Judge, dissenting in part. 

In Error to the District Court of the United States for the District 
of Minnesota. 

On January 12, lOOé, the défendant, Edeistein, and his partner, Jacob Bar- 
ris, were adjudicated banltrupts by the District Court of the District of Min- 
nesota on the pétition of certain of their creditors. Dater tlie hanlîrupts flied 
their appiication for discharge, to which several of their creditors objected, 
and specifled grounds therefor as follows : "ïhat within four months subsé- 
quent to the first day of the four months immediately preceding the flling 
of the pétition in banlîruptcy herein, they did Ivnowiugly and fraudulently 
transfer, remove, and conceal, and permit to be removed and concealed, cer- 
tain of their property with the intent to hhider, delay, and defraud their cred- 
itor.s, as follows: That on said 30th day of September, 1903, said bankrupts 
shipped and consigned to said Morris Edeistein from St. Paul to Eveleth, Min- 
nesota, a certain shiy)ment of woolens, trimmings, and otlier mcrchandise, with 
intent to remove and conceal the same, for the purpose of hindering, delaying 
and defrauding their creditors. and they did theveafter conceal the same from 
tlieir creditors for that purpose." Thereaftor, on April 4, 1904, pursuant to the 
provisions of gênerai order in batiltruptey No. 12, tlie spécifications against 
their discharge were by an order of court referred to a référée in banliriiptcy, 
to tal^e the évidence of the parties in interest in respect of the inatter set 
forth in them, and to report the évidence taRcn, with his flndings tliereon, for 
the information of the court. During this investigation Edeistein was sworu 
as a witness by the référée, and examined relative to the niatter bcfore him. 
Aniong other questions, he was asked the following: "Did any of the goods 
which are alleged to bave been shipped Se|>tember 30, 1903, by your flrm' to 
you from St. Paul to Eveleth ever corne into your possession?"' To which he 
answered, "Xo, sir." Dater défendant Edeistein was indicted for the crime of 
having made a false oath 'in relation to a proceeding in banl<;ru])tcy," as de- 
nounce<l l)v section 29, subd. 2, of the bankruptcy act. Act .Tulv 1, 1898. c. 541. 
30 Stat. 554 [U. S. Comp. St. 1901, p. 3434], He was found guilty as chargea, 
and sentenced to a term of one year and three months in the Minnesota pen- 
itentiary. .\ writ of error prosecuted by Idm brings Itefore us for review sev- 
eral assignments of error, wiiich wjll be specified as the opinion procceds. 

Daniel W. Lawler, for plaintifF in error. 
Chas. C. Houpt, for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Counsel for défendant urges several reasons for a reversai of the 
judgment: (1) Because the District Court, as a court of bankruptcy, 
had no jurisdiction of the proceedings in which défendant was charged 
to hâve made the false oath. (2) Because the testimonj' given by 
défendant before the référée could not be a "false oath," within the 
meaning of the act. (3) Because the testimony given by him aflforded 
no ground for the prosecution, by reason of the immunity provided 
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for in section 7, subd. 9, of the act. Act Juiy 1, 1898, c. 541, 30 Stat. 
548 [U. S. Comp. St. 1901, p. 3425]. 

The first contention is presented in a double aspect: First, that it 
does not appear from the pétition upon which défendant was adjudi- 
cated a bankrupt, which was offered in évidence by the government 
and received against the objection and exception of défendant, that 
he was not "a wage earner or a person engaged chiefly in farming or 
the tillage of the soil" ; and, second, that the indictment fails to aver 
that défendant was not within the class just mentioned, and for that 
reason failed to charge a criminal offense. 

The pétition of the creditors was in the approved form, except that 
it failed to aver that the bankrupts were not wage earners or persons 
engaged chiefly in farming or the tillage of the soil, as required by 
section 4 of the bankruptcy act as amended. For want of such aver- 
ment, the pétition was demurrable, and if timely objection had been 
made to it no adjudication could hâve been had upon it. C. C. Taft 
Co. V. Centurv Savings Bank, 73 C. C. A. 671, 141 Fed. 369 ; In re 
Plymouth Cordage Co., 68 C. C. A. 434, 135 Fed. 1000; Beach v. 
Maçon Grocery Co., 57 C. C. A. 150, 120 Fed. 736 ; In re Taylor, 42 
C. C. A. 1, 102 Fed. 728. But after a hearing was had, an adjudica- 
tion of bankruptcy made, and the bankrupt, recognizing its validity, 
had applied for a discharge from his debts, can it be said that such 
an adjudication, when no person interested has questioned its validity 
by appeal or otherwise, is void upon collatéral attack? We think not. 
It is true the District Court as a court of bankruptcy is one of limited 
jurisdiction — that is, limited in respect of the subjects over which it 
may exercise jurisdiction — but it is unlimited in respect of its power 
over proceedings in bankruptcy, specifically made subject to its juris- 
diction by section 2 of the act. When judgments are rendered by that 
court upon questions arising in such proceedings, they possess ail the 
incidents and qualities of finality and conclusiveness appertaining to 
judgments of courts of gênerai jurisdiction. Its judgments, unless 
reversed on appeal or writ of error, import absolute verity. 

Chief Justice Marshall, early, in the case of Kempe's Lessee v. Ken- 
nedy, 5 Cranch, 173, 185, 3 L,. Ed. 70, speaking for the Suprême Court 
of the United States, said : 

"The courts of the Unitecl States are ail of liniited jurisdiction, and their 
proceedings are erroneous if the .lurisdietion be not shown upon theiii. Judg- 
ments renidered in such cases may certainly be reversed, but this court is not 
prepared to say that they are altsoluto nullities, which may be be totally dis- 
regarded." 

In McCormick v. Sullivant, 10 Wheat. 199, 6 L. Ed. 300, the Su- 
prême Court, speaking by Mr. Justice Washington, in answer to the 
argument that the proceedings were void because jurisdiction of the 
court was not shown, said: 

"|The argument] proceeds upon an incorrect view of the character and juris- 
diction of tlie inferior court of the United States. They are ail of limited ju- 
risdiction ; but they are not ou that accouut inferior courts, in the tectmical 
sensé of tho.se words, whose judgments, taken alone, are to be disregarded. If 
the jurisdiction be not alleged in the proceedings, their judgments and de- 
crees are erroneous, and may, ujjon a writ of error or appeal, be reversed for 
that cause. But they are uot absolute nullities." 
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In Grignon's Lessee v. Astor, 2 How. 318, 341, 11 L. Ed. 283, the 
Suprême Court, speaking by Mr. Justice Baldwin, said: 

"Thèse principles are settled as to ail courts of record whlch hâve an 
original gênerai jurisdiction over any partieular subjects; they are not courts 
of spécial or limited jurisdiction ; they are not inferior courts, in the technical 
sensé of the term, because an appeal lies from their décision. * * * They 
hâve povfer to render final judgments and decrees which bind the persons 
and things before them conclusively, in criminal as well as civil causes, 
unless revised on error or by appeal." 

In Dowell v. Applegate, 152 U. S. 327, 340, 14 Sup. Ct. 611, 616, 38 
L. Ed. 463, the Suprême Court, speaking by Mr. Justice Harlan, after 
reviewing the authorities, observed as follows: 

"Thèse cases established the doctrine that, althougli the presumption in 
every stage of a cause in a Circuit Court of the tTnited States is that the 
court is without jurisdiction, unless the contrary affiruiatively appears from 
the record (Bors v. Preston, 111 U. S. 252, 255, 4 Sup. Ct. 407, 28 L. Ed. 419. 
and the authorities there cited), yet If such jurisdiction does not so appear, 
the judgment or final decree cannot, for that reason, be coUaterally attaclied, 
or treated as a nuUity." 

See, to the same effect, Freeman on Judgments, vol. 1, § 124; In re 
Columbia Real Estate Co. (D. C.) 101 Fed. 965, 970. 

In view of the principles so announced, it must be held that it was 
the duty of the court of bankruptcy primarily to find the facts, and 
détermine therefrom, as a matter of law, whether it had jurisdiction 
over the proceeding before it. It performed its duty, reached the con- 
clusion that it had, and pronounced judgment accordingly. Neither 
the bankrupts nor any other interested party saw fit to challenge the 
judgment by appeal or otherwise. It therefore became final and con- 
clusive, and is not subject to collatéral attack, as attempted in this case. 

It follows that neither the demurrer to the indictment nor the ob- 
jection to the introduction of the creditors' pétition were well taken, 
and that the trial court did not err in overruling them. 

Do the words "false oath," as employed in section 29 of the act, 
comprehend false swearing by the bankrupt in a proceeding before 
the court to investigate the truth of spécifications filed against his dis- 
charge ? The section, so far as it is necessary for our présent inquiry, 
reads as follows: 

"A person shall be punished by Imprisonment for a perlod not to exceed 
two years upon the conviction of the offense of having linowingly and 
fraudulently • * * (2) made a false oath or account In or In relation to 
any proceeding in bankruptcy." 

Section 2, subd. 12, of the act dcvolves tlie duty "to discharge or 
refuse to discharge bankrupts" upon courts of bankruptcy as one of the 
"bankruptcy proceedings" of which original jurisdiction was conferred 
upon them. Section 30 of the act authorizes the Suprême Court of 
the United States to prescribe "ail necessary rules, forms and orders 
as to procédure and for carrying this act into force and efïect." Pur- 
suant to the provisions of that section, gênerai order No. 12 was 
adopted by the Suprême Court, which is as follows : 

"Applications for a discharge * • • shall be heard and decided by the 
judge, but he may refer such an application or any specifled issue arislng 
thereon to the référée to ascertain and report the facts." 
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Upon the filing of the pétition for discharge and the spécifications 
of objection thereto, the court of bankruptcy, acting by autliority oi 
the gênerai order just referred to, ordered: 

"That said matter [the spécifications of objection] be, and the sauie is 
hereby, referred to Michael Doran, Jr., one of the référées in baiikniplcy 
of said court, to talîe the évidence of the parties in interest witli resjjpct to 
the material matters set forth in said spécifications, wliich are attaciicd to 
this order, and report sucli évidence to the court, to^etlier witli \vritt('Ji 
findings thereon and recomniendations as to whether dischargo slioukl lîe 
granted or refused said bankrui>ts." 

By that order tire référée was required to take the evideiice of the 
parties in interest. That necessarily inchided the bankrupt, Edelsteio; 
for no one had a greater interest in the pending inquiry tlian he. 

From the foregoing, it appears that tlie examination of the bank- 
rupt, Edelstein, was authorized by law, and appropriate orders of court 
made pursuant thereto. Obedient to the order of court, the bankrupt 
appeared before the référée, was sworn by him, as authorized by sec- 
tion 20, to tell the truth, and gave testimony on bis own behalf on the 
pending issue. In giving that testimony it is charged that he made a 
false oath, or swore falsely, within the meaning of section 29, supra. 

It is contended by defendant's counsel that section 7, subd. 9, which 
requires a bankrupt when présent at the first meeting of bis creditors, 
and at such other times as the court shall order, "to submit to an ex- 
amination," etc., does not necessarily contemplate that the examination 
should be undcr oath. We think this is a misconception of the provi- 
sions of the act. The word "examination," used in connection with 
légal proceedings, is commonly understood to mean an examination 
under oath or "affirmation," which by the provisions of the bankruptcy 
act (section 1, subd. 17) is inchided in the word "oath." In vicw of 
this common understanding, it is not conceivable that Congress in- 
tended a departure from it without clear and unambiguouS words to 
that efïect. There are no investigations in which prospect of the pains 
and penalties of perjury can be more salutary than one into the affairs 
of an insolvent debtor, and we cannot strain or distort the ordinary 
meaning of language to indulge the presumption that Congress intended 
to do away with that safeguard. This interprétation of the législative 
intent is reinforced by the context, in which the provision for an "ex- 
amination" is found. With direct référence to that provision it is 
said : "But no testimony given by him shall be offered in évidence," 
etc. The word "testimony" or "to testify" implies the usual prelimina- 
ry qualification of taking an oath to speak the truth. Such an implica- 
tion is so reasonable and well understood among lawyers and legis- 
lators that we would do violence to common intelligence to impute to 
Congress any other intention in the législation in question. 

It is further contended by counsel for défendant that the words 
"false oath" as so employed relate to the oath required by section 7 
to be made by the bankrupt to his schedules of assets and liabilities, 
and do not relate to false swearing by the bankrupt in an examination 
to which he may be subjected. This contention does not commend 
itself to our approval. The offense is denounced broadly. It con- 
sists of making "a false oath or account in or in relation to any pro- 
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ceeding in bankruptcy." This, according to the plain and usual mean- 
ing of the language employed, embraces not only the making of false 
accounts, but tîie making of false oaths in or in relation to a proceeding 
in bankruptcy. Adverting again to section 2 of the act, it is observed 
that the granting or refusing to discharge a bankrupt is one of the 
recognized bankruptcy proceedings of which original jurisdiction is 
conferred upon courts of bankruptcy. The two sections, considered 
together, do not conduce to the resuit claimed by defendant's counsel. 
A most helpful rule governing the interprétation of législative enact- 
ments is to examine ail its provisions, and construe each in the Hght 
of ail the others, to the end that they may be given one harmonious 
opération. In this way we most surely arrive at the législative intent. 
If the false oath in question does not embrace false svvearing in testi- 
mony given by bankrupts in the proceeding relating to their discharge, 
which is one of the primary purposes of the act, it is difficult to under- 
stand what proceedings in bankruptcy could be referred to in sec- 
tion 29, in which false swearing is denounced as a crime. We think 
the obvions meaning of the provision is as stated by Loveland in his 
second édition of the Law and Proceedings in Bankruptcy (section 
231) as follows: 

"An offense under this provision may arise in ('omieftiou witli any oatli or 
affirmation made in any part of tlie proceedings: as an oath to a seheduio 
filed by a banlirupt, an oath to prove a debt l)y n ereditor, an oath niade to 
an account by a trustée, or a déposition or testiniony given by any person in 
the course of the proceedings." 

This construction is a broad and wholesome one, fairly within the 
intendment of the language employed, and conducing to the effectuai 
enforcement of ail the provisions of the act; while any other, and espe- 
cially that claimed by defendant's counsel, leaves the act unenforceable, 
except by the imperfect obligation of moral suasion, as against attempts 
of the bankrupt, which are too often made to thwart its main purpose 
of distributing ail his assets among his creditors. This court in Bau- 
man v. Feist, 46_C. C. A. 157, 107 Fed. 83, speaking by Judge Caldwell 
in a case involving the question whether a false oath would bar a dis- 
charge of the bankrupt, made use of the following language: 

"The 29th section déclares that the bankrupt shall be punished by Im- 
prisonment upou the conviction of the offen.se of having knowiugly or 
fraudulently made a false oath or account in or in relation to any proceeding 
in bankruptcy. Plainly the false oath eontemplated by tliis provision must 
be one material to the proceedings in bankruptcy. It must bave some relation 
to the bankrupt's estate or to the bankrupt's act affecting his estate, and 
must bave been made knowingly and frauduiently." 

Our présent view is in full accord with the view then entertained 
by this court, and, notwithstanding the fact we were then considering 
the section in question in relation to other provisions of the act, the 
interprétation placed upon it is equally appropriate in its relation to 
the provisions now under considération. 

Does the immunity provision found in section 7, subd. 9, prevent the 
use of defendant's testimony as the basis of an indictment in this 
case ? The context in which this provision is found is as follows : 

"Any person at the flrst meeting of liis creditors and at sucli other times 
as the court shall order [the bankrupt shall] * * * submit to an exauiina- 

149 F.-^l 
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tion ooiiceming the conducting of bis business, the cause of bis banljruptej% 
bis dealings witb his creditors, and otber persans, tbe amonnt, liind and wbere- 
abouts of his property, and in addition, ail tbe matters wbieh may affect the 
administration and settleinent of his estate; but no testimony given by hini 
shall be offered in évidence against him lu any criminal proceeding." 

This provision finds its inspiration in the fifth amendment to the 
national Constitution, which ordains that "no person shall be compelled 
in any criminal case to be a witness against himself." That constitu- 
tional inhibition was intended for the protection of personal rights, and 
a libéral construction should be placed upon it to accomplish the in- 
tended purpose. It has been held efficacious to prohibit coercion by 
statute of self-incriminating testimony, not only in a pending crim- 
inal case, but in investigations by grand juries and législative com- 
mittees. Statutory requirements for production of books, or mak- 
ing returns by individuals or officers of corporations, concerning their 
method of doing business, hâve been held invalid on a claim that they 
might tend to incriminate. The inhibition not only protects one from 
the disclosure of facts which would tend to prove his guilt, but also 
from disclosure of facts which might furnish a due or a link in a 
chain of évidence by which a criminal offense might be made known. 
Boyd V. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 ; 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 
1110; Emery's Case, 107 Mass. 172, 9 Am. Rep. 22; State ex rel. 
Attorney General v. Simmons Hardware Co., 109 Mo. 118, 18 S. W. 
1125, 15 E. R. A. 676. 

In view of the foregoing authorities; the immunity found in section 
7, subd. 9, not being an absolute one from future prosecution for the 
offense to which the testimony related, but a partial one from the 
use of the testimony given in such a prosecution, was not sufïicient 
to supplant the privilège conferred by the Constitution in the event 
such privilège had been claimed by the bankrupt. Counselman v. 
Hitchcock, supra. The défendant, however, did not claim his con- 
stitutional privilège, but consented to answer the obviously self-in- 
criminating question propounded to him on the terms of the partial 
immunity aflforded by the bankruptcy act, namely, that his testimony 
should not be used against him in any criminal proceeding. He con- 
tends that this is a "criminal proceeding," and that he cornes literally 
within the protection of the last-mentioned immunity clause. The 
government contends that the immunity has sole référence to the use 
of évidence in a prosecution for some offense to which his évidence 
related ; that Congress offered as an inducement to a full, f rank, and 
truthful disclosure by a bankrupt for the benefit of his creditors of 
ail matters and things concerning his property and estate that his évi- 
dence should not be used against him in any prosecution for any such 
offense, however much it might implicate him. 

Defendant's argument is that the language employed is compre- 
hensive and unequivocal; "that no testimony given by him shall be 
offered against him in any criminal proceeding" ; that it, in terms, pro- 
hibits the use of the négative answer given by the bankrupt to the 
question propounded to him, although knowingly and intentionally 
false, as a basis for the criminal charge involved in the indictment 
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now under considération. To this we cannot give our assent. There 
is no rule requiring a literal construction to be placed even upon un- 
ambiguous words of a particular clause of a statute without con- 
sidération of its context. The meaning of spécifie words in one part 
of a statute is often controlled by other provisions of the same act, 
and frequently by provisions of other acts which are in pari materia. 
Sutherland, in his work on Statutory Construction (section 319), 
says: 

"Not only may tlie meaning of words be restricted by the subjeet-matter 
of an act or to avoid répugnance with otber parts, but for like reasons they 
may be expanded. * * * The statute itself furnishes the best means of its 
ovvn exposition; and if the intent of the act can be clearly aseertained 
from a reading of its provisions, and ail its parts may be brought into harmony 
therewith, that intent will prevail without resorting to other aids for con- 
struction. * * * l'he intention of an act will prevail over the literal 
sensé of its ternis." 

Thèse are différent ways of expressing the well-recognized rule 
for construing a statute, namely, to ascertain from ail its provisions, 
reasonably and naturally construed, what was the législative intent. 
Applying this rule to the présent case, we observe that the provision 
for the imniunity is found in a section of the act providing for the 
examination of a bankrupt, concerning the conduct of his business, 
his dealings with his creditors and other persons, and the amount, 
kind, and whereabouts of his property. Section 7, subd. 9. The ex- 
amination there contemplated relates to past transactions. Such ex- 
amination might, from the nature of the case, in view of the pénal 
provisions of the act, disclose évidence of former criminal conduct on 
the part of the bankrupt. Such évidence, however, was deemed so 
important and necessary for the proper administration of the estâtes 
of bankrupts that Congress, in effect, in the concluding portion of 
subdivision 9, makes a proposition to the bankrupt that, if he would 
forego his constitutional privilège to refuse to testify about his past 
transactions in so far as they might tend to incriminate him, no tes- 
timony which he might give should be used against him "in any crim- 
inal proceedings." What criminal proceeding do thèse words relate 
to? Obviously, to such as might arise out of the conduct of his busi- 
ness, the disposition of his property, and other past transactions, about 
which alone the statute authorized the examination in question to be 
made. The immunity was made conditional upon his giving testi- 
mony upon subjects out of which prosecutions against him might flow. 
A most natural and reasonable inference, therefore, is that Congress 
intended the immunity to relate to the use of his évidence in such 
criminal prosecutions only. 

The Suprême Court in the Counselman Case, on page 586 of 142 
U. S., page 206 of 12 Sup. Ct. (35 L. Ed. 1110), said: 

"In View of the constitutional provision [flfth aniendment] a statutory 
enaetment, to be valid, must afford absolute immunity against future prose- 
cution for the offense to which the question relates." 

It would seem that the statute in question was not intended to confer 
a broader immunity, so far as it was applicable, than the constitutional 
provision does in its scope of opération. To hold that the statute pro- 
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tects a tantnipt from the use of his évidence in a prosecution for per- 
jury while actually testifying would defeat the obvions purposes of 
the act. It would, in eflEect, say to the bankrupt: You may fore- 
go the exercise of your constitutional privilège, and consent to testify 
concerning the conduct of your business, and in that way promote the 
efficient administration of your estate and benefit your rreditors, and 
by so doing secure the immuni ty provided for; but if you give false 
testimony, calculated to embarrass the administration of your estate 
and to defeat the just rights of your creditors, and thereby commit a 
crime spécially denounced against you, you shall enjoy the same im- 
munity therefor. Moreover, it would, in efïect, secure to the bankrupt 
the immunity in question for violating his part of the compact, name- 
ly, to testify — that is, to testify truthfully — by virtue of which he se- 
cured a right to the immunity. We are not willing to impute to Con- 
gress any such contradictory and absurd purpose. The words "any 
criminal proceeding" cannot sensibly or reasonably be construed so 
literally and generally as to include the criminal proceeding provided 
by law for false swearing in giving his testimony. They obviously 
hâve référence to such criminal proceedings as arise out of past trans- 
actions, about which the bankrupt is called to testify. "Constructions 
of statu tes are to be made of the whole acts, according to the intent 
of the makers, and so sometimes are to be expounded against the let- 
ter to préserve the intent. * * * The reason and object of the stat- 
ute are a due to its true meaning." Taylor v. Taylor, 10 Minn. 107 
(Gil. 81), and cases cited. "Theoretically, this argument" for constru- 
ing statutes according to the literal meaning of the words employed 
"would seem to furnish a safe rule of interprétation. Practically, it is 
not always safe or sensible. A rigid adhérence to it would not infre- 
quently involve us in contradictions, absurdities, and palpable violations 
of the real intention of the Législature." Ryegate v. Wardsboro, 30 
Vt. 746, 749. "The intent and spirit of the act, and not the literal mean- 
ing, must govern where absurd conséquences would otherwise fol- 
low." Reynolds v. Holland, 35 Ark. 56, 61. "If the intention" of 
the Législature "is expressed in a manner devoid of contradiction and 
ambiguity, there is no reason for interprétation or construction 
* * *," and the Hteral meaning of the words of the statute must 
be enforced; but in cases involving such contradiction and ambiguity, 
courts are at liberty to décide in contravention of the exact language 
of the statute, if it is necessary to do so to enforce the législative will. 
Sedgwick on the Construction of Stat. & Const. Law (2d Ed.) pp. 
253-255. 

In view of the mischief to be remedied and the object to be accom- 
pîished by the statute in question, we are unable, in the light of reason 
or authority, to sustain defendant's contention that it affords immunity 
to him for the crime with which he is charged in this case. The 
authorities to which his counsel invited attention (United States v. 
Simon [D. C] 146 Fed. 89, among others) hâve been carefully con- 
sidered, but are not sufficiently persuasive to overcome our settled con- 
viction. Finding no error in the proceedings below, the judgment 
is afiirmed. 
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PHILIPS, District Judge (dissenting). On mature considération, 
I find myself unable to concur in so much of the foregoing opinion 
as holds tliat tlie testimony containing the alleged false answer to the 
question propounded to tlie bankrupt, the défendant below, does not 
corne under the protection of the immunity clause to section 7 of the 
bankrupt act. By the first clause of said section, the bankrupt is re- 
quired to attend the first meeting of creditors, "if directed by the court 
or a judge thercof to do so, and the hearing upon his application for 
a discharge, if filed." The bankrupt did attend and testify at the 
hearing of his application for final discharge in response to the sub- 
pœna from the référée, which was équivalent to the order of the court. 
The second, third, fourth, fîfth, sixth, and seventh clauses of the sec- 
tion pertain merely to acts to be clone by the bankrupt in aid of the 
administration of the estate, which do not involve the making of an 
oath by him. The eighth clause imposes upon him the duty of pre- 
paring under oath a schedule of his property and a list of his credit- 
ors. As this is not "testimony," but is an oath per se, it cornes clearly 
within the purview of section 29b (2) of the bankrupt act, on which 
an indictment may be predicated. Then follows subsection 9 of sec- 
tion 7, which déclares that: 

"When présent at tlio first meeting of fiis (■i-eclitor,«, and at sncli other times 
as the court sliall order, sulmiit to au exauiiiiiifioii c(nu:eniinK tlie conduct 
of liis business, tlie cause of liis b;nilini|itcy, liis dcaliugs wiUi liis creditors 
and other persons, the auiount, kind. and wliereabouts of iiis jimperty, and, 
in addition, ail niatters which may affeet the sulministration and settlement 
of his est.'ite; Ijiit no testiniony given by him sliall be ofîered iu évidence against 
him in any eriniinal proceeding." 

The bankrupt submitted himself on such order "to an examina- 
tion concerning the conduct of his business, * * * his dealings 
with other persons, * * * and the whereabouts of his property." 
It was in respect of his dealings with certain goods coming into his 
possession, claimed to belong to the estate, about which he was inter- 
rogated, and is alleged to hâve answered falsely. Immediately in this 
connection occurs the immunity provision that "no testimony given by 
him shall be ofFered in évidence against him in anv criminal proceed- 
ing." Among the objects of such examination of the bankrupt, either 
at the first meeting of his creditors or at the hearing of his applica- 
tion for iinal discharge, is the conservation of the interests of the es- 
tate in the matter of discovering assets and obtaining other informa- 
tion, as "matters which may affeet the administration and settlement 
of his estate." To induce him to make answer and to waive his right 
to stand mute where any fact elicited from him might subject him to 
criminal prosecution, this proviso was evidently added. He had made 
oath to his schedules, purporting to cover and account for ail his 
property. Concededl}^ no testimon)' he might give on such examina- 
tion could be employed against him on a criminal prosecution for hav- 
ing made a false oath to such schedule. But it is asserted that such 
immunity of section 7 extends only to the offering of any testimony he 
may give on such examination against him where he is indicted for 
making a false oath in some other matter pertaining to the proceed- 
ings in bankruptcy, and that the purpose of Congress was to induce 
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him to tell the truth, and not a falsehood, about the matter inquired 
about. It ought to be sufficient, it seems to me, to say that this proviso 
does not so state. Its language cannot be extended by implication 
where it is sought to deprive the citizen of his liberty. In plain and 
unambiguous language the statute says to the bankrupt, when he 
submits to the examination by the court, that "no testimony given by 
you on this hearing shall be offered against you in any criminal pro- 
ceeding, and therefore you need not stand on your right to remain 
mute, but you may testify as you may, with full impunity." No case 
could be made out against him under an indictment for perjury with- 
out offering in évidence his testimony given in the examination. It 
would be little less than a fraud upon him to induce him to take the 
witness stand and testify under statutory language so broad, and then 
hold that the immunity was intended by Congress to apply only to 
the instance where he may be indicted for having sworn falsely in 
some other mattèr. If Congress so intended, it should hâve said so, 
which it could hâve expressed by the addition of a few words. This 
is what Congress did in the act of February 25, 1868 (chapter 13, § 
1, 15 Stat. 37, now section 860, Rev. St. [U. S. Comp. St. 1901, p. 
661]), where it declared that no discovery or évidence obtained from 
a party or witness by means of a judicial proceeding "* * * shall 
be given in évidence, or in any manner used against him or his prop- 
erty or estate, in any court of the United States in any criminal pro- 
ceeding." But in order to place the limitation upon the immunity 
asserted in the majority opinion, Congress inserted the following 
proviso: "That this section shall not exempt any party or witness 
from prosecution and punishment for perjury committed in discover- 
ing or testifying as aforesaid." So in the act of February 11, 1893. 
(chapter 83, 27 Stat. 443, 444 [U. S. Comp. St. 1901, p. 3173]), re- 
lating to the testimony in investigations, etc., under the interstate com- 
merce law, after requiring persons to appear and produce books and 
testify, vinder the assurance of exemption from prosecution for any- 
thing concerning which the party might testify, Congress added the 
proviso : "Tliat no person so testifying shall be exempt from pros- 
ecution and punishment for perjury committed in so testifying." From 
which it appears that in the understanding of Congress, the broad 
terms of said statutes exempting the party testifying from prosecu- 
tion, it would embrace a prosecution for perjury predicated on his 
testimony so given. Therefore, it added the proviso that he. would 
not be exempt, however, from prosecution and punishment for per- 
jury committed in so testifying. The omission of this proviso from 
subsection 9 of section 7 of the bankrupt act is most significant. Con- 
gress was legislating respecting proceedings under the bankrupt act, 
and it made ail the provisions deenied by it advisable. Evidently 
enough, it did not conceive that said section 860 of the General Stat- 
utes was applicable. 

The objection interposed by the défendant below to the admission 
of his testimony given before the référée in bankruptcy, in my judg- 
ment, should hâve been sustained, and the défendant discharged. 
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KREIDER et al. v. COTJ-:. 

(Circuit Court of Appeals, Tliird C'irt-ult. janunry 11, 1907.) 

Ko. iS. 

1. Courts— Fedekal Courts— JtTiîisi)icTioN—I)ETERMiN.\Tiox of Question. 

In a suit in tlie fédéral courts, a (juc:jtion of .jurisdiction is luudaniental, 
and may be raised at any timc, iu any mode, aiid at every f-:feii iu tlie 
proeeedings, eitlier by ther court of its own motion or by tlie ])arties, aud 
sucli investigation niiiy be instituted as shall be ne(;es.sary to establisli or 
Uefeat tlie court's jurisdietion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, J 81S.] 

2. Same— Cause of Action— Transfer. 

Act Cong. Mardi 3, 1S75, e. 137, § r,, 18 Stat. 472 [C. S. Comp. St. lOOl. 
p. ûll], provides tbat if a suit brouglit in or renioved to a Circuit (Jourt 
of the United States does iiot involve a controversy ))roiK>rly witliin its 
jurisdietion, or if the parties bave been iniproperiy joiued to create a case 
cognizable or removable untler tlie act, tbe court shall disiniss tlie suit or 
remand it, as justice may require. Held tbat, wliere p<'rsons largely in- 
terested in a Pennsylvania corporation, desiriiig to iiistitute a suit iu tbe 
fédéral courts of Pennsylvania for a receiver, causcd certain bonds and 
stock of little or no 'value to be assigned to a citizen of Xew .Jersey, wlio 
vvas a mère stenograjiher in the office of oiie of tbe coi'iioration's uttorueys, 
for no otber considération tlian tbat be sbould sign tbe bill, wliich the 
corporation's attorneys thereafter liled. sucb transaction eonstituted a 
fraud on the court's jurisdietion sulticient to defeat it, tbougb the as- 
signment vvas absolute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 8C2.1 

Bufflngton, Circuit Judge, dis,senting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 140 Fed. 944. 

T. R. White, for appellants. 

Francis S. Brown and Ira Jevvell Williams, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
Circuit Court for the Eastern District of Pennsylvania, denying the 
prayer of the appellants, as interveners, in a certain suit in equity, 
wherein Stirling W. Cole was complainant and the Philadelphia & 
Easton Street Railway Company was défendant, that the said bill in 
said suit be dismissed for want of jurisdietion, and the appointment 
of receivers therein vacated. The bill in the original suit was filed by 
Stirling W. Cole, as complainant, September 23, 1905. On the same 
day, an appearance having been entered by the Philadelphia & Easton 
Railway Company, the défendant, an appointment was made, by con- 
sent of its counsel, of the Excelsior Trust & Saving Fund Company 
as temporary receiver. On October 4, 1905, an answer was filed by 
said company, admitting the facts set forth in the bill, and submitting 
itself to the order of the court in the premises. 

On the same day a pétition was filed by the appellants, as receivers 
of H. M. Herbert & Co., who, it was alleged, had been creditors 
of the said défendant company, praying that they be allowed to inter- 
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vene. The pétition set eut an indebtedness of the said railway Com- 
pany to H. M. Herbert & Co., to a ^rge amount, and alleged t'nat 
the appointaient of a receiver, on account of insolvency alone, was 
improper and unauthorized; that the bill had been filed by the procure- 
ment and direction of certain directors of tlie company, in whose 
interest the receiver, beforehand agreed upon by said directors, had 
been appointed. It also states that the interveners, at about the time 
of the filing of the complainant's bill in the court below, had fi'ed a 
bill in the common pleas court of the state of Pennsylvania, in and for 
Bucks county, charging improper conduct on the part of the board 
of directors of the défendant corporation, and praying for divers re- 
lief and also for the appointment of a receiver or receivers of the 
said railway company and its property. A copy of the said bill is an- 
nexed to the pétition. From it, it appears that the same %vas filed on 
Monday, September 2oth, the bill of complainant in the court below 
having been filed on Saturday, September 23d. The pétition avers that 
the said bill in the state court was duly served upon said company, 
and service thereof accepted by counsel for said company, in open 
court, where, at the same time a motion was made for the appoint- 
ment of a receiver, to be heard on October 2d; that the bill in equity 
in this cause was filed in the court below, accompanied by an accept- 
ance of service by an attorney who is in the office of the counsel who 
appeared for the plaintifif, and on the day of its filing, a receiver was 
appointed, with the consent of said counsel, as above stated. The 
pétition also avers that the bill was filed collusively, in. that the — 

"Petitioners are inforined and npon information believe and aver ttiat tho 
plaintiff in this cause is a stenograplier in the ofliee of the prosecutor of thi; 
l>leas in the city of Caniden, state of New Jersey, lie claUns to own one bond 
of the issue of ,Iulv 2, t!)01, and one of the issue of Novembér 12, 1904, being 
bond No. 74Ô. which H. M. Herbert & Co. sold in July, 1004, to A. C. Patter- 
son, président of the Exeelsior Trust & Saving Fnnd Company, and certain 
shares of capital stoelv. Your petitioners belicve and aver that the said plain- 
tiff holds thase securities merely colorabl.y, for the purpose of giving an ai)- 
parent jurisdietion of the case to this honorable court." 

The pétition therefore prayed that the bill be dismissed, and the 
appointment of the temporary receiver be vacated. 

On October 14, 1905, the pétition of Amos Johnson, who averred 
that he was a citizen of the state of New Jersey, and asked for le.ive 
to intervene as a creditor and stockholder ot the défendant company, 
was filed ; and on October 16, 1905, the pétition of John I. Beggs, who 
averred that he was a citizen of the state of Wisconsin, and, as trustée 
in bankruptcy, a creditor of the said défendant company, was filed, 
asking leave to intervene as party plaintifif, both pétitions asking leave 
to join in the allégations and prayers of the bill. On December 5, 
1905, a decree was entered, appointing receivers and granting the 
prayer of both of the said petitioners. On October 5, 1905, a rule 
was granted to the appellants, to take dépositions in the matter of 
the want of jurisdietion, alleged in their said pétition. After the 
taking of the testimony, to wit, on October 35, 1905, an answer by 
Stirling W. Cole, the appellee, was filed to the pétition of the appel- 
lants, denying and controverting the allégations of their pétition, and 
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asking that the same should be dismissed. On November 6, 1905, 
the court below filed an opinion on the issues joined betvveen the 
défendant and the appellants, as interveners, refusing to dismiss the 
bill of the complainant-appellee, and confirming the appointment of 
the temporary receiver. 

The learned judge, after considering the évidence, taken on the rulc 
granted the petitioners for that purpose, sustained the jurisdiction of 
the court below, saying in bis opinion : 

"The évidence sliows that the bonds and stock vvcre trausferred to the plaln- 
tiff, who is a non-resident of this district, for the purpose of fllng this bill. It 
ai«j shows that he is tbe absolute owner, as there is no agreement that he shall 
collect for the transferrors. or that they hâve the least interest in the securi- 
ties. This being the case, there is no question but what this court has juris- 
diction. Of coiu'se, whcre property has been colorably and collusively traus- 
ferred to a non-resident for the sole purpose of giving the fédéral courts juris- 
diction, and where the nominal parties are not the real parties and the 
real owners of the property in disiiute, the fédéral courts will dismiss tbe 
case when that faet is made to appear, but the court wiil not inquire into the 
intention or motive of the parties when it is established that the nominal par- 
ties are the real parties, even thougli there be no considération for the property 
trausferred, so long as they are the real bona fide owners and are not merely 
holding it for the sole aud only purpose of enabliug them to bring suit in the 
United States courts." 

He then quotes the language of Justice Harlan, in the case of Le- 
high Mining & Mfg. Co. v. Kelly, ICO U. S. 336, IG Sup. Ct. 311 (40 
L. Ed. 444), and thus concludes : 

"lu this case, it is e?-t,'iWiFhea that the grantor or vendor of the stock and 
bonds lias not réserver], nor does he claim a right or power to conipal or require 
a roi'onveyance or return to hiui of the property, and we think this court has 
jurisdiction." 

The spécifications of error in the decree appealed from, challenge the 
correctness of this conclusion of the court below, upon the évidence 
disclosed in the record. 

A question of jurisdiction is fundamental and underlies ail other 
questions arising in the course of a litigation. Such a question may 
be raised at any time, in any mode, and at any stage, as every step 
taken in the progress of a cause is an assertion of jurisdiction, and the 
court may, of its own motion, make the objection or institute such in- 
vestigation as may be necessary to establish or defeat it. This is 
especial!y true of the fédéral courts, as being courts of limited or 
statutory jurisdiction. The reasons for extending judicial power of 
the United States to controversies between citizens of différent states, 
are historical and need not be now rehearsed. It suffices to say that 
the fédéral courts bave, from the beginning, jealously guarded against 
ail attempts to found jurisdiction upon controversies that were not 
really and substantiallv such between citizens of différent states, But- 
ler V. Farnsworth, 4 Wash. C. C. 101, Fed. Cas. No. 2,240. 

The facts upon which the jurisdiction in the présent case is chal- 
lenged were established by the testimony of Stirling W. Cole, the com- 
plainant therein, upon whose testimony alone the appellant relies. We 
hâve accordingly carefully examined this testimony, the important 
parts of which we quote from the record, as follows: 
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"By Mr. Page: Q. Where do you réside? A. No. 130 North Sixth street, 
Oamden, N. J. Q. AVliat is your business? A. Stenograplier. Q. To whom? 
A. Frank T. Lloyd, prosecutor of the pleas, Caïuden, N. J. Q. llow long hâve 
you resided in Caniden, and liow long liave yoii been employed by Mr. Lloyd'.' 
A. T hâve resided there abont three and one-half years, and hâve always been 
employed by him ever since I came to Camdeu. Q, How old are you now? A. 
'IVenty-two last Marcli. Q. There lias beeu a bill in equity liled hère, copy of 
whieh I hand you. Was this tiled on your behalf? A. Yes, sir. Q. By your 
direction? A. Yes, sir. Q. Dirt you take the aitidavit whicb is at the back of 
it? A. Idid; yes, sir. Q. Did .vou take it on the 2;id of June, lOOf)? A. No. 
Q. Wïien did you take it? A. To-day. I took it oriKinally, to one îikc this, 
about two or three weeks ago ; 1 won't bo sure of the date. Q. See if you can 
recall the date you took that oath. A. I do«i't even renunuber the dny of th(^ 
vi-eek. Q. In what week was it? A. I sliould say, .just thinking back, in tho 
neighborhood of two or three weeks ago. Q. Say three weeks ago, where would 
that bring you? A. That would bring it back in the ueighborhood of the 18tb 
or 20th, but I aui absolutely uuable to say accurately. Q. l'erhaps you niight 
flx it by the events surrounding it. Where was the aflidavit taken? A. There 
was one atfldavit taken in Mr. Lloyd's ottice, and one was taken in Mr. Wil- 
liams' office. Q. Were they both taken the s«me day? A. The two were taken 
on the same day. Q. When you say there were two, what do you mean ; was 
one like this to the bill, or was it to an aflidavit or what? A. One was an af- 
fidavit to the whole bill : was in the fonn of an aflidavit to which I swore, and 
then there was a small affidavit to whlch I also swore. Q. Did you svi'ear to a 
bill at that titne? A. I did. Q. Then did you take two oaths or three oaths? 
A. I took two oaths on that day. Q. One was at Mr. Lloyd's office and one at 
Simpson & Brown's office? A. That Is right. (Witness shown paper.) Q. Is 
that the affidavit you swore to? A. That Is apparently a carbon copy of the af- 
lidavit. Q. You swore to that? A. Yes. Q. Was this done in Mr. Lloyd's of- 
fice? A. No; in Mr. Williams' office. Q. Tbe bill then was sworn to in Mr. 
Lloyd's offlcG? A. A small affidavit on a page at the back of the bill was sworn 
to at Mr. Lloyd's office. Q. Was the bill attached to it? A. Yes, sir; if I re- 
member correctly. Q. What timo in the day, lu Mr. Lloyd's office, did you 
swear to the affidavit? A. In the raorning. Q. At what time did you swear 
to the bill? A. In Mr. Williams' ottice; it was in The forenoon. or very nearlv 
12 o'clock, probably a little after 12. 1 Ihink I left Camdeu about 12. Q. Hav- 
ing prevlously sworn to the affidavit in Camden? A. Yes, sir. Q. In both tho 
bill and affidavit it is asserted that you own two bonds of the Philadelphia & 
Maston Railway Company? A. Yes, sir. Q. And lOO shares of stock? A. Yes, 
sir. Q. Will you be good enough to tell me when you obtained possession of 
this stock and thèse bonds? A. I obtained possession of one bond at the time 
I swore to the two flrst affldavits, and tbe stock and the remaining bond to-day, 
but they were taken charge of by IMr. Williams for me on the day on whieh I 
made the original affidavit. Mr. Williams held them for me as my counsel. Q. 
Did you ever hâve iKJSsession of thèse securities prior to the time which you 
bave now stated? A. What do you mean by tbe time now statcd? Q. Yo\i 
stîite one of thèse bonds was placed by you witli ilr. Williams as your counsel 
at the time you signed the bill, and you said you got the other securities to- 
day. A. Actual and physical possession of them, but at the time I signed the 
original affidavit, it was imderstood they l)eionged to me, but they were left 
in Sir. Williams' possession. Q. When you say it was understood, do you mean 
to say you understood, or who understood? A. I understood. Q. Before that 
bill was liled and Mr. Williams received charge of one of thèse bonds for you, 
had you paid a single penny for that bond? A. I had not. Q. Ilad you paid a 
single penny for the other bond or the stock? A. No. Q. When was it that you 
first paid for thèse bonds and this stix'k? A. There was no actual money paid. 
Q. From whom did you obtain them? A. Froni Mr. Williams. Q. Mr. Ira 
Jewell Williams? A. Yes, sir. Q. One of tbese bonds, you say, was of the old 
issue, No. 745, and the bond of the new issue was No. 841. Wi'hich bond did 
you get \^hen you flrst signed the bill? A. I do not recall. I did not take no- 
tice of the numbers at that time. Q. Was it a bond of the old issue or the new 
Issue, the issue of 1901 or 1004? A. I am unable to state that eitlier. Q. Did 
you hâve the stock in your haiids at ail, the certificate of stock? A. Yes, sir. 
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Q. In wliose na«ie was tbecertificatemade out? A. In tlie riame of one Rosen- 
berger, I believe. Q. You do not know him, do you? A. I don't know liim per- 
sonally. Q. You did not buy it from liimV A. No. Q. You made no bargain 
to buy it from liiin ? A. I did not. Q. In fact you did not hâve anythlug lo do 
witli gettiug it from liim? A. Not from Mr. Kosenberger ; no, sir. Q. Has the 
stoclj ever been tran.sf erred to you ? A. I believe it is transferred in blank from 
Mr. Rosenberger in blanl^. Q. You niean iudorsed on tlie back? A. Yes, sir. 
Q. That is, tlie power of attorney on tlie baek is iudorsed in blank? A. Yes. 
Q. Your name as a stockbolder does not aypear on tlie eertifleateV A. No, sir. 
Q. And so far as you know, your name does not apyear in tUe stock book and 
you liave never requested tliat it sliould be put in your uameV A. 1 luive never 
requested that it be transferred. Q. Uid you or did you not direct or request 
Mr. Williams or anybody else to purchase thèse bonds and tliis stock for you? 
A. 1 did uot directiy request it ; no, sir. Q. Ah you only received that bond, 
one of the two bonds you speak of in your bill, and left it in the hands of Mr. 
Williams, never haviug seen it before, that being the day you signed the biil, 
would you be good enough to tell me why you filed a liill against the Philadel- 
phia & Easton Railway Company, not being up to that tinie Interested iu the 
Company at ail? (Objected to by Jlr. Williams.) A. I filed tlie bil) in consid- 
ération of the bonds being transferred to me ; they were to be transferred to 
me in considération of the filing of the bill. Q. Is that true of the stock also? 
A. Yes, sir. Q. So that, if 1 uuderstand you, the sole considération that you 
gave for thèse seeurities was the liling of this bill? A. Yes, sir. Q. Wàs it 
after your work on Saturday that you eanie over to Mr. Williams' office to do 
this thing? A. I think it was on Friday ; I don't tbink It was a Saturday. 
Upon looking again, I should say it was September 22d. Q. But are you not yet 
liositive? A. I am not exactly positive, but I ani pretty sure it was on a Fri- 
day. Q. After you came over, did you direct the bill to be filed? A. I did not 
say in so many words to flie the bill, but the bill speaks for itself in that re- 
spect, I should think. Q. Would you be good enough to tell me with whom j'ou 
made this arrangement, whereby the considération of your action was the re- 
ceipt of thèse seeurities? A. With Mr. Williams. Q. May I ask you when you 
entered into that arrangement? How long before you came to his office? A. At 
his office. Q. Was it at that time or some time prior to the time when you 
swore to the bill? A. At tlie time I swore to the bill. Q. Who brought you 
the atlidavit to Mr. Lloyd's office, which you took? A. It came by mail. Q. 
Was there a request in that that you should take affidavlt to that bill? (Ob- 
jected to by Mr. Williams.) A. I think there was. Q. And that was the first 
time your attention was dravvn to the considération of the question? A. That 
was the flrst tiine It was directiy drawn to the questi'on. Q. You hâve had no 
(»rrespondenee or arrangement with regard to your action until the affidavlt 
was presented to you at Mr. Lloyd's? A. Noue. * * * Q. Mr. Cole, haviug 
entered into this arrangement, as suggested by Mr. Williams in his letter, and 
having come over to tlie office to sign the bill and swear to it, what arrangement 
did you make, if any, with regard to the costs, expenses, etc.? A. I made no ar- 
rangements whatever. Q, Did you or did you not exi>ect to pay for the costs of 
this litigation? (Objected to by Mr. Williams.) A. No, I did not.'' 

Upon cross-examination, Mr. Cole states that, when he swore to the 
bill in Mr. Williams' office, one of the counsel for the défendant cor- 
poration, a certain Mr. Lugar, whom he had never met, but who, he 
was told, was secretary and gênerai manager of the défendant cor- 
poration, informed him as to the gênerai condition of the road, and 
upon that information he swore to the averments of the bill. From 
this, it is apparent that the bill was filed at the instance of the cor- 
poration itself, or at least of some of its managers, Mr. Cole's appear- 
ance as plaintiff having been procured by its gênerai counsel, who 
filed the bill in his name. 

Apart from the requirements of the statute presently referred to, we 
think thèse facts, testified to by the plaintiff himself, would hâve fully 



632 149 FEDERAL EBPORTER. 

justified the court below in dismissing the bill, on the groniid tliat 
it had been made to appear by the plaintiff's own statemenl. th:it 
there was no real controversy betvveen him and the défendant cor- 
poration, that his interest was a nominal one, and that the real in- 
terest was in those who controlled the corporation défendant and 
were in large part its stockholders and creditors. The results of 
granting the prayers of the bill and the appointment of the receivers 
would be substantially, if not altogether, for the benefit of thèse con- 
trolling creditors and stockholders, and infmitesimally, if at ail, for 
the benefit of the nominal plaintiff. The real interest was in, and the 
real controversy was between, citizens of the state of Pennsylvania, 
and neither the Constitution nor the judiciary law framed in pursuance 
thereof, can or should be so construed as to permit such controversies 
to be justiciable in the fédéral courts, or the limitations upon their 
jurisdiction to be evaded by artifices so transparent as those disclosed 
in the testimony above recited. That such jurisdiction cannot be 
created by such devices, had been decided by the Suprême Court 
long prior to the enactment of the statute of March 3, 1875. The 
mandatory provisions of section 5 of that act (Act March 3, 1875, c. 
137, 18 Stat. 472 [U. S. Cqmp. St. 1901, p. 511]), set at rest any 
doubts that may hâve been entertained, as to how far courts miglit go 
in putting a stop to ail "collusive shifts and contrivances for giving 
such jurisdiction." The act is entitled "An act to détermine the juris- 
diction of Circuit Courts of the United States," etc., and the fifth 
section reads, in part, as follows : 

"Th.at if, In any suit commenced in a Circuit Court, or removod from a stato 
court to a Circuit Court of the United States, it slinll appear to tlie satisfaction 
of the said Circuit Court, at any tinie after such suit has been brouiïlit or re- 
moved thereto, that such suit does not really and substantially involve a dis- 
pute or controversy propcrly wlthin the .iurisdictlon of said Circuit Court, or 
that the parties to said suit hâve been imin-operly or collusivoly made or 
joined, either as plaintiffs or défendants, for the purpoae of creatiug a case 
eognizable or removable under this act, the said circuit court sjiall ]iroc6ed no 
further tliereln. but sliall dismiss the suit or remand It to the court from 
which It was remo^fed, as justice may requlre." 

It is hard to conceive how any case would more certainly be within 
the meaning of this languagè than the one at bar. It is apparent 
from the testimony which we bave quoted, that not only was there no 
real and substantial controversy between the plaintiff, Stirling W. 
Co'e, and the défendant corporation, but that the complainant was 
made a party to the suit collusively, and by the direct procurement 
of those interested in the défendant corporation. Counsel for com- 
plainant frankly avow that the bonds and stock were transferred to Cole 
for the purpose of creating a jurisdiction on the ground of diverse 
citizenship, and were so transferred in considération of his signing 
the bill for that purpose. They contend, however, that the transfer 
of thèse two bonds and the shares of stock was absolute on its face, 
leaving no interest therein in the grantors, and accompanicd by no 
trust in their favor, and they cite the cases of Lehigh Mining & Mfg. 
Co. V. Kelly, supra, and South Dakota v. North Carolina, 192 U. S. 
286, 24 Sup. Ct. 291, 48 L. Ed. 437, as authority for the prop-w'Hon 
that, no matter for what motive such a transfer may be made, if ab- 
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soluté on its face it cannot be challenged as insufficient to give juris- 
diction. We do net think, however, that thèse cases support this prop- 
osition to the extent necessary to sustain jurisdiction on facts like 
those in the présent case, or that either of them support a doctrine 
différent from that stated by the Suprême Court in Dickcrman v. No. 
Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423, also cited by 
the appellee, as follows : 

"It is well settled that a mère colorable conveyance of property, for the pur- 
pose of vesting title in a nou-resident and enabling hini to briiig suit in a féd- 
éral: court, wiil not confer jurisdiction ; but if the conveyauce appear to be a 
real transaction, the court will not, in deciding upon the question of jurisdic- 
tion, inquire into the motives which actuated the parties in making the con- 
yeyance." 

The. case of the Lehigh. Mining & Mfg. Co. v. Kelly, which seems 
to hâve been relied upon by the learned judge of the court below, was 
a case in which the tract oî land in controversy was owned by the 
Virginia Coal & Iron Company, a corporation organized under the 
State of Virginia. In order to prosecute certain litigation against an- 
othèr citizen of Virginia, in référence to said land, the stockholders 
of the Virginia Coaî & Iron Company organized the Lehigh Mining 
& Manufacturing Company, under the laws of the state of Penn- 
sylvania; the land in controversy was then conveyed by the former 
Company to the latter, thus vesting the title to the subject-matter of 
litigation in a citizen of Pennsylvania. Hère wâs a complète and 
effective transfer of title, absolute on its face and leaving no interest 
whatever in the grantor, the old corporation. It is true that Judge 
Harlan used the language quoted in the opinion of the learned judge 
of the court below, to the effect that a citizen of one state, a bona fide 
purchaser of property, cannot be debarred of his privilège to maintain 
a suit in the Circuit Court of the United States against a citizen of 
another state, because of the "motive that induced his grantor to con- 
ygy * * * provided such conveyance or such sale and delivery 
was a real transaction, without the grantor or vendor reserving or 
having a right or power to compel or require a reconveyance or return 
to him of the property in question." i But this was a preliminary state- 
ment, evidently made to guard against its being thought that the court 
intended to sanction so extrême a proposition, as, that a bona fide 
purchaser of property, where the sale and delivery was a real trans- 
action and not a collusive one, shôuld be denounced as a fraud on the 
jurisdiction, simply because the motive for such transfer or conveyance 
was that the grantee might be able to bring a suit in a fédéral court. 
Certainly there is no such hard and fast rule, as would denounce every 
such case, irrespective of its circumstances. After thus guarding him- 
self, however, Mr. Justice Harlan proceeds to the considération of 
the case in hand, and in the course of his opinion says : 

"The arrangement by which, without any yaluable considération, the stoclî- 
holders of the Virginia corporation organized a Pennsylvania corporation and 
conveyed thèse lands to the new corporation for the express purpose — and no 
other purpose is stated or suggested — of creating a case for the fédéral court, 
must be regarded as a mère device to give jurisdiction to a Circuit Court of 
the United States and as being, in law, a fraud upon that court, as well as a 
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wrong to the défendants. Such a devlce caniïot receive our sanction. The 
court belovv properly declined to take cognizance of the case. 

"ïhis conclusion is a necèssar7 resuit of the cases arising before the passage 
of the:act of March 3, 1875, c. 137, 18 Stîit. 470 [U. S. Comp. St. 1001, p. 5081, 
The fifth section of tliat act provides that if, in any suit commenced in a Cir- 
cuit Court, it shall .ippear to the satisfaction of that court, at any time after 
such suit is brought, that it 'does not really and substantially involve a dis- 
pute or controversy properly within the jurisdietion of said Circuit Court, or 
that the parties bave been improperly or collusively made or joined, either as 
plaintiffs or défendants, for tiàe purpose of creating a case cognizable * * * 
under this act, the said Circuit Court shall proceed no further tberein, but 
shall dismiss the suit.' This part of the act of 1875 was not superseded bv the 
act of 1887, amended in 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Oomp. St. 1901, p. 508]). Its scope and eftect were determined in Williams v. 
Nottawa, 104 U. S. 209. 211, 26 L. Ed. 719, and Morris v. Giliner, 129 U. S. 315, 
9 Sup. et. 289, 32 L. Ed. G90. In the flrst of those cases the court, referring to 
the act of 1875, said : 'In extending a long way the jurisdiction of the courts 
of the United States, Congress was specially careful to guard against the con- 
séquences of eollusive transfers to make parties, and imposed the duty on the 
court, on its own motion, without -waiting for the parties, to stop ail further 
proceedings and dismiss the suit the moment ànything of the kind appeared. 
This was for the protection of the court as well as parties against frauds upon 
its jurisdiction.' 

"The organization of the Pennsylvania corporation and the conveyance to It 
by the Virginia corporation, for the sole pnrpose of creating a case cognizable 
by the Circuit Court of the United States is, in principle. somewhat like a re- 
moval from one state to another with a view only of invoking the jurisdiction 
of the fédéral court." 

. In Morris v. Gilmer, supra, it was decided that a removal from one 
state to another, for the purpose of enabling the person so moving to 
bring suit in the Circuit Court of the United States, was a fraud upon 
its jurisdiction, and the following language of Mr. Justice Washing- 
ton, in Butler v. Farnsworth, supra, is quoted with approval: 

"If the removal Vie for the purpose of committing a fraud upon the law, and 
to enable the party to avail himself of the jurisdiction of the fédéral courts, 
and that faet be made out by hls acts, the court must pronounce that his re- 
moval was not with a bona flde intention of ehanging his domicile, however fré- 
quent and public his déclarations to the contrary may hâve been." 

Mr. Justice Harlan also cites with approval from the case of Far- 
mington v. Pil'.sbury, 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 114: 

"It (the act of 187!î) was iiitended to promote the ends of justice, and is équiv- 
alent toi an express enactment by Congress that the Circuit Courts shall not 
hâve jurisdiction of suits which do not really and substantially involve a dis- 
pute or controversy of which they bave cognizance, nor of suits in which the 
parties hâve been improperly or collusively made or joined for the purpose of 
creating a case cognizable under tlie act." 

The facts in the case of South Dakota v. North Carolina, 192 U. 
S. 287. 24 Sup. Ct. 291, 48 L. Ed. 437, are such as to entirely dis- 
tinguish it from the présent case. Thèse facts, briefly, are that cer- 
tain persons were owners of the bonds of the state of North Carolina; 
that that state had for a long time defaulted. The holders of thèse 
bonds decided to donate a portion thereof to the state of South Dakota. 
The whole transaction, together with the purpose and motive thereof, 
are clearly set out in the letter of gift, addressed to the Treasurer 
of the state of South Dakota. It is as follows : 
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*'Hon. Charles H. Burke— Dear Sir: The undersîgned, one of the members 
of tlie flrm of ScUafer Bros., has decided, after consultation with the other 
holders of the second-inortgage bonds Issued by the state of North Carolina, to 
donate ten of thèse bonds to the state of South Dakota. Tlie holders of thèse 
bonds bave waited for some thirty years in the hoj>e that tho state of North 
Carolina would realize the justice of their daims for the paynieut of thèse 
bonds. The bonds are ail now about due, besides, of course, the coupons, whieh 
amount to some one hundred and seventy per cent, of the face of tlie bond. The 
holders of thèse bonds hâve been advised that tliey cannot niaiutain a suit 
against the state of North Carolina on thèse bonds, but that such a suit eau be 
maintained by a toreign state or b.y one of the United States. The owuers of 
thèse bonds are mostly, if not entirely, persons who liberally give charity to 
the needy, the deserving aud the unfortunate. Thèse bonds eau be used to 
great advantage by states or foreign governments ; and the majority owners 
would prefer to use them in this way rather than take the trifle which is of- 
fered by the debtor. If your state should succeed in coUecting thèse bonds, It 
would be the inclination of the owners of a majority of the total issue now 
outstanding to make additional donations to such goTérnnients as may be able 
to collect from the repudiating state, rather than accept the sniall pittance 
offered in settlement. The donors of thèse ten bonds would be pleased if the 
Législature of South Dakota should apply the proeeeds of thèse bonds to tho 
State University or to some of its asyluuis or other charities. 

"Very respectfuUy, Simon Schafer." 

It also appears in the record of this case that the treasurer of the 
state of South Dakota was specially authorized, by an act of the Legis- 
lattire, to receive donations or gifts of money, bonds or choses in ac- 
tion, which, or the proeeeds of whicli, when collected, were to be "ap- 
propriated to the State University or to the public schools, or to 
state charities, as may hereafter be directed by law." And the At- 
torney General is specially directed to bring suit in the name of the 
state, in any court of compétent jurisdiction, state or fédéral, to col- 
lect or reduce in possession any such bonds or choses in action. The 
existence of this state law in South Dakota doubtless suggested the 
gift of thèse bonds to the state. It is to be observed that, not only 
was the gift out and out, but the considération therefor was a "good 
one," in the ser^^se that it was for a charitable use. No suit could be 
brought by any private holders, and the purpose is therefore avowed 
of turning over ail thèse bonds for the charitable purposes indicated 
in the South Dakota law, because the donors preferred they should be 
so devoted, rather than accept the trivial sum offered in compromise 
by the state of North Carolina. If the state succeeded in its litigation, 
it alone was benefited, the donors being, from their situation, exclud- 
ed from ail participation therein. The state was to use its own dis- 
crétion as to the collection by suit, and was to bear the entire cost of 
al! litigation resorted to. It was as if the owners of thèse bonds had 
said : "Take thèse bonds ; we can never collect them, and if you can 
make anything out of them, you may bave it for the charitable pur- 
poses designated by the laws of your state." It is hardly worth while 
to pursue further the manifest différence between the facts of this 
case and those of the case with which we are hère concerned. In any 
suit to be brought by the state of South Dakota against the state of 
North Carolina, the controversy between the parties to said suit would 
be real and substantial, and the parties thereto would not be improp- 
erly or collusively made, within the meaning of the act of 1875. 
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In Littlè V. Giles, 118 U. S. 596, 7 Sup. Ct. 32, 30 L. Ed. 2G9, the 
facts are somewhat complicated, but it is sufficient for our purpose to 
State that certain conveyances of land were made to Giles, bona fide 
and absolute on their face; that there was évidence to show that tac 
purpose for which the conveyance was made was to enable Giles 
to invoke the jurisdiction of the fédéral court, on the ground of diverse 
citizenship. A bill in equity was filed in the state court against him, 
as well as others, to set aside conveyances prior to those to Giles him- 
self. Giles procured a removal to the Circuit Court of the United 
States, on the ground of his diverse citizenship, and a motion to re- 
mand, made by the complainants on the ground that Giles was not a 
real party in interest, and that the transfer to him was collusive, was 
refused by the Circuit Court. In reversing this action of the Circuit 
Court, on appeal, Mr. Justice Bradley, delivering the opinion of the 
court, says: 

"But we are also satisfled that the other ground is well taken— tliat the ileRrl 
to Giles was collusively made for the mère purpose of giving jurisdiction to 
the courts of the United States ; and that for this reason'the case should hâve 
heon remanded to the state court. We hâve exaniined the évidence on this 
suhject with some care, and hâve come to that conclusion. Whether, under the 
former practice of the court, the deed to GîJes. being binding between him and 
his grantors,, AVheeler and Bnrr, would hâve been deomed suiiicient to give ju- 
risdiction to the Circuit Court, although nurde for the purpose of such jurisiîic- 
tion, it is not necessary to inquire. AVe are satisfled that, by the act'of 187^, 
Con::;ress intended to introduce a rule that shall put a stop to ail (»!lusive 
shitts and contrivances for giving such jurisdictiou. The lauguage of the fifth 
section of that act is as f ollows :" 

After qupting the section, Mr. Justice Bradley continues: 

"Ilere the words 'really' and 'substantially,' and the expression 'improporly 
or collusivelv made or joined, either as plaintitïs or défendants, for the pur- 
pose of creating a case cognizable or removable,' are very suggestive, and show 
that, by giviug the Circuit Courts authorlty to dismiss or remand the cause 
at once, if thèse things are made to appear, it was the intent of Congress to 
prevent and put an end to ail collusive arrangements made to give jiTrisdietion, 
where the parties really intercstod are citizens of the same state. Of course, 
where tlie interest of the nominal party is ronl, the tact that others are inter- 
ested who are not necessary parties, and are not made pTirties, wili not affect 
the jurisdiction of the Circuit Court ; but when it is simulated and collusive, 
and createdr for the very purpose of giviug jurisdiction, the courts should net 
hesitate to apply the wholesome provisions of the iaw." 

The facts of the case before us, showing collusion for the purpose 
of obtaining jurisdiction, are much stronger than any of those cited 
or which we hâve examined, where jurisdiction was denied. The 
complainant, a young man 22 years of âge and a stenographer in 
the office of certain attorneys in the city of Camden, N. J., just across 
the river from Philadelphia, is called upon to file a bill in equity 
in the Circuit Court of the United States for the Eastern District 
of Pennsylvania, against a street railway corporation of that state, 
and operated entirely within its territory, for the purpose of having a 
receiver thereof appointed. He testified that until the day on which 
the bill was filed, he knew nothing of the matter in controversy, but 
signed the bill merely at the request of counse! for the défendant cor- 
poration; that one of the bonds which it is asserted he owns, he re- 
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ceived after signing the affidavit to the bill, and the other he testifies 
he never saw, but that it was retained for him by one of the counsel for 
the railway Company. The value of thèse bonds does net appear 
from anything contained in the record, but presumably neither the 
bonds nor stock of an insolvent corporation could hâve been anything 
near their par value. He testifies that he paid nothing for the trans- 
fer, the only considération being that he should sign the bill as com- 
plainant; that it was understood that he was to be at no expense and 
be responsible for no costs. It is perfectly apparent that his inter- 
est in the suit was infinitésimal, in comparison with that of the di- 
rectors of the corporation and other creditors, who held securities 
amounting to many hundreds of thousands of dollars, and at whose 
instance he became a party to the suit. After the signing of the bill, 
complainant, with his single bond, worth a few hundred dollars at the 
most, and the other in the possession of one of the counsel for the 
défendant corporation, to be held, as he says, for him, and his worth- 
less certificate of stock, returns to the city of Camden without further 
concern or interest in the litigation, which is !eft entirely to the 
management of those who hâve the substantial interest in the con- 
troversy, and to the attorneys of the défendant corporation. If the 
contention of counsel for appellees is correct, that wherever, in a case 
like this, the transfer of property, for the avowed purpose of creating 
jurisdiction, is absolute on its face, there is a hard and fast rule that 
the jurisdiction thus obtained ie valid and indefeasible, the purpose 
of the act of 1<875 is, in large measure, if not altogether, defeated, and 
the jurisdiction of controversies may be forced avvay from the state 
courts, contrary to the manifest intention of the fédéral Constitution, 
and the laws made pursuant thereto, b}' simply placing, by an apparent- 
ly out and out transfer, a portion of the property about which the 
proposed litigation is concerned, so small in value as to be negligible, 
in the hands of the citizen of another state. That this cannot be so. 
we think is apparent from a mère reading of the act of 1875, as well 
as of the décisions of the Suprême Court prior to its passage. 

Not only must it appear that the controversy between the parties 
to the suit is real and substantial, but that the parties bave not been 
collusively made or joined for the purpose of creating a case cogniz- 
able under the judiciary laws of the United States. If the action 
of the parties in this case be not declared collusive, within the mean- 
ing of the act of 1875, its provisions in that regard "would," to use 
the language of Mr. Justice Ilarlan in the Lehigh Mining Case, 
supra, "become of no practical value, and the dockcts of the Circuit 
Courts of the United States would be crowded with suits of which 
neither the framers of the Constitution nor Congress ever intended 
they should take cognizance." 

Appellees further contend that, however this may be, jurisdiction 
exists in this case by reason of the interventions, respectively, of 
Johnson and Beggs, as creditors and bondhoMers, both being bona 
fide résidents of other states than the state of Pennsylvania, and that 
their diverse citizenship with the défendant is sufficient to sustain 
jurisdiction, even though, for the reasons stated, there was no valid 
149 F.— 42 
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jurisdictibn at the time of the filing of the bill. This proposition h 
manifestly unsound. Unless a valid jurisdiction has been asserted in 
the original suit, no intervention therein can be entertained. The 
right to intervene must be predicated primarily on the existence of a 
suit of which the court has jurisdiction. Where there is jurisdiction 
of a suit on the ground of diverse citizenship, intervention, if other- 
wise proper, may be allowed, even though the interveners be citizens 
of the same state as the défendant. In such cases, the jurisdiction 
is tested alone by the diverse citizenship existing at the time the bilI 
was filed, "and it is to that point of time that the inquiry as to juris- 
diction must necessarily be referred." Rouse v. Letcher, 156 U. S. 
47, 15 Sup. et. 266, 39 1. Ed. 341. 

The case, therefore, is remanded to the court below, with instruc- 
tions to enter a decree dismissing the bill. 



ILI.INOIS CKNT. R. CO. v. WARREN. 

(Circuit Court of Appeals, Fifth Circuit December 31, 1900.) 

No. 1,533. 

1. Carriebs— Passengers— Announcement or Station— Invitation to Alight. 

The announcement of the next station by a porter on a railway pas- 
senger train, though, made on the near approach to tbe station, is not an 
invitation to a passenger to leave bis seat and attenapt to alight before 
the train actually stops. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1224.] 

2. Same— Position in Train- Contributoey Négligence. 

Plaintiff and his brother-in-law were riding on a railroad train, guard- 
ing a negro. On the announcement of the station where tbey Intended to 
alight, plaintiff, for the purpose of resuming custody of the negro and 
of getting off quickly, left his seat In the sinolsing compartment while the 
train was In motion, and went forward tbrough the colored compartment 
to the front door of the car, which he opened, and stood there waiting 
for the train to slow down, with his right foot on the door sill, bis left foot 
on the platform, and his right hand on tbe door fàcing, from whîcb posi- 
tion be was knoclîed or pushed by the train porter, so that he fell from tbe 
car while the train was in rapid motion, and was injured. Beld, that 
plaintiff was guilty of contributory négligence in taking the position he 
did, and was not entitled to reeover, in the absence of proof that the ac- 
tion of the train porter was willful. 

[Ed. Note.— ^For cases In point, see Cent. Dig. vol. 9, Carriers, §§ 1375, 
1376.] 

3. Same— Wir-LFULNESs. 

In an action for Injuries to a passenger by being pushed from a car 
platform by the car porter while the train was in rapid motion, évidence 
held insnfficient to warrant a findlng that the porter's act was willful or 
other than accidentai or négligent. 

1 Exceptions, Bill of— Construction. 

Where, in an action for injuries to a passenger, défendant claimed that 
certain acts occurring at the trial with référence to the extent of plaln- 
tiff's injuries unduly influenced the sympathies of the jury, and applied 
for a new trial on that ground, but the trial judge in denying a new trial 
did not speciflcally find that undue influence and préjudice h.<id in fact oc- 
curred, the bill of exceptions on a writ of error should be construed to 
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mean that, while the facts were as stated, the jury were not unduly In- 
fluencée! tliereby. 

Shelby, O. J., dis»enting. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

This is a suit brought originally by James Warren against the Illinois 
Central Raiiroad Company to recover damages for personal injuries 
received under the following circumstances, as detailed by himself 
on the witness stand: 

"Q. Is this James Warrenl 

"A. Yes, sir. 

"Q. Now, you speak to tlie jury over hère, thèse gentlemen sitting !n that 
box. Where do you llve, Mr. Warren? 

"A. I live In Pontoc county, close to Thaxton, a mile the other side of 
Thaxton ; what they call 'Butter Milk Springs.' 

"Q. Are you the plaintiff in this case against the raiiroad company? 

"A. Yes, sir. 

"Q. Just tell thèse gentlemen hère how you came to brlng this suit, and 
what caused this. Did you hâve anybody in your employî If so, whoî 

"A, Yes, sir ; I had a nigger, Andy McGlon. 

"Q. Where were you living when you had hira In your employ? 

"A. A mile and a half the other side of Thaxton; the other side of Gain 
Creelî. 

"Q. How old are you, Mr. Warren? 

"A. Thirty-two years old, going on 33. 

"Q. When were you hurt by the raiiroad company? 

"A. Last February, a year ago. 

"Q. What was your occupation at the time you were hurtî 

"A. Farming. 

"Q. Hâve you any family? 

"A. Yes, sir. 

"Q. What? 

"A. My wlfe and two chlldren. 

"Q. The little fellows hère? 

"A. Yes, sir. 

"Q. Where did you go that dayî 

"A. Taylor's dépôt. 

"Q. What did you go for? 

"A. I went after Andy McGlon, that nigger. 

"Q. Now, you went there after Andy. Do you know what day of the week 
that was? 

"A. Tuesday. 

"Q. Well when you got down there, Mr. Warren, what did you do at Taylor? 
Did you get him or not? 

"A. Yes, sir. 

"Q. Anybody wlth youî 

"A. Yes, sir. 

"Q. Who? 

"A. J. H. Kelly. 

"Q. Is he hère nowî 

"A. Yes, sir. 

"Q. Well, did he come or not wlth you from Taylor's? 

"A. Yes, sir. 

"Q. Now, when you were coming north on the train from there — Taylor's la 
south of hère, is It not? 

"A. Yes, sir. 

"Q. You came from Taylor's hère. Wto came with you on that tripî 

"A. Me and Andy McGlon and J. H. Kelly. 
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"Q. What oecurred, îf anything, when you were nearins the station of 
Oxford? Tell the jury now about that in your own way. 

"A. Well, the porter came running tlirough tUe train hollowing 'Oxford! 
Oxi'orcI !' 

"Q. Wliat porter? 

"A. Tlie nigger porter. 

"Q. Porter of what? Train porter, or wliat? 

"A. Tes, sir; the train porter. 

"Q. Go on, now. He came through hollowing 'Oxford? Oxford!' 

"A. Yes, sir; and I set there a while and got up and walked in through 
that box Into the other one — 

"Q. You say box — what do you mean by 'box'î 

"A. Well, car; box car. 

"Q. Were you In the smoking compartment, or negro coach, or ladies' 
coach, or where? 

"A. I was in one part of the smolier. There is a partition In the car there. 

"Q. You were in which one? 

"A. I was in the back part of it, and I gOt up and went in wbei-e the niggep 
was, in the coach where. thèniggers were ; and I told him to get up; tliat we 
were at Oxford now, and I was flxing to get olî, and I wallied to tlie door, 
and the nigger gets up and follows me. 

"Q. Where was Kelly? ■ ' 

"A. Just behind the nigger. 

"Q. How close was he there? 
■- "A. He was right there behind the nlgger, and the nigger w'as rlght at me. 

"Q. Did you see them? 

"A. Yes, sir. 

"Q. Now, when you got to that door, was that the front end or the back 
end of that car? 

"A. The front end, 

"Q. Of the car? 

"A. Yes, sir. 

"Q. Had you passed the overhend bridge hère south of the dépôt at Oxford 
when you got there to the front doorî 

"A. Yes, sir; it hnd passed there. 

"Q. Passed the bridge? 

"A. Yes, sir; and I opened the train door with thls hand, 

"Q. Which hand is that? 

"A. The ieft hand ; and I caught the facing of the door with thls hand. 

"Q. That is your right hand? 

"A, My right hand; and I stepped with ,my Ieft foot ont in front of the 
door with my right foot on the door facing, standing, there waiting for it 
to stop for me to step off, and the nigger porter ruu against me aiid linocJied 
me olï. 

"Q. Did he bave anythlng in his hand? 

"A. Ile had a lantern; a light. 

"Q. Did you see him waving that, or anything of the sort? 

"A. Yes, sir; he was waving a light and hollowiug •Qxiordl' 

"Q. You say he knocked you ofCÎ 

"A. Yes, sir. 

"Q. Did you strike anything when you went oHÎ 

"A. Yes, sir; hit my head on the switch. 

"Q. Struck your heyd against tlie switch? 

"A. The switthboard, they said that'S where I hit I don't rpcollect 
nothing about it after I got knocked oîï. 

"Q. You say the porter with that laUterri In his hand ran against you and 
pushed you oEf? 

"A. Yes, sir; he rim against me and knocked me off. 

"Q. What were' you doingat the time? 

"A.. I was just standing still, periectly still, with my hand on the facing 
of the door. 
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"Q. Ton say he called the station eut how many times? 

"A. Ile callecl it out two or three times. He called it out as he went 
throuffli, and he called it out as lie came back tbrougli. 

"Q. And that's tlie time yon were taking this Audy McGlon out at the 
front end? 

"A. Yes. sir. 

"Q. And lie run against yon and knocked you off ? 

"A. Yes, sir ; lie rnn against me and Ivuoeked me off." 

On cross-examination he testified: 

"Q. Now, Mr. Warren, wlio vv-ent with you, did you say, to Taylor's? 

"A. JHr. J. H. Kelly. 

"Q. Wliat did you go tliere for? 

"A. Andy McGloii. 

"Q. Wbat had Andy McGlon done? 

"A. I had liim hired, and Andy ^vent ofl: and never come back, and I 
went after hini. 

"Q. Wel!, you got him, did you? 

"A. Yes, sir. 

"Q. And you three came back on tlie tram 

"A. Yes, sir. 

"Q. When you got on at Taylor's dépôt, you and Jlr. Kelly both got on the 
train with Andy in the colored eoach? 

"A. No, sir ; we didn't. 

"Q. Are you sure about that? 

"A. Yes, sir ; I am sure about it. I went in the colored coach with him, 
but I went out. 

"Q. How came you to go out? 

"A. The conductor asked me did I hâve him under arrest, and I told him 
'No' ; ' that I did not. 

"Q. What then? 

"A. I had him because he was owing me and liad run off from me. 

"Q. Why did you get in the colored coach with him? 

"A. Well, I wanted to keep him with me. I didn't want him to hâve 
any chance to get away from me. 

"Q. You were, then, guarding him, were you? 
. "A. Yies, sir. 

"Qi You were watching him pretty close, too, weren't you? 

"A. Yes, sir. 

"Q. When you got to Oxford and the station was called, you were then 
riding in the rear part of the coach, the smoking compartment? 

"A. I was back in the Avhito coach. 

"Q. Tlie colored coach where you went first and where Andy stayed was 
divided into two compartments, was it not? 

"A. Yes, sir. 

"Q. The front part of the coach wns for colored passengcrs? 

"A. Yes, sir; and one part of it was used for tlie whitos. 

"Q. For a smoking car, was it? 

"A. It had white people in tliere. I don't know what it was uped for. 

"Q. Now, when the conductor asked you if Andy was a prisoner and you 
told him 'No', he told you to get back in the other coach, didn't he ; that 
you couldn't ride in the colored coach? 

"A. Yes, sir. 

"Q. And when the station was called out yoti got up and went out of the 
white people's coach through the colored eoach to the front doorî 

"A. Yes, sir. 

"Q. Wliy did you do that? 

"A. I done that because I wanted to get off and get away as quick as I 
could. 

"Q. Wasn't it easier to get off at the end of the coach in the part that you 
were in, and isn't that the place that people usually get off out of that part of 
the œach? 

"A. [No answer.] 
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"Q. Isn't It true that people In that part of the car ridiiig there usually 
get off at the rear end of that coach, at the end between that and the ladies' 
coach? 

"A. I don't know much about that part of It. I generally get off at the 
front end of the car. 

"Q. Even if yon hâve to go no further to do it, and even if you hâve to go 
through the colored coaeh to do it, isn't that true? 

"A. No, sir ; I wouldn't hâve went through the colored coach if I hadn't 
liad him there. 

"Q. What 'him' did you hâve there? 

"A. I went through tiiere after my nigger. 

"Q. And you went to the front door to be there when he got ofï, isn't that 
true? 

"A. I went to the front door to be witU him when he got off. 

"Q. To lîeep him from escaping? 

"A. Wel], I don't lînow as he wonld hâve run ofC, but I didn't want to give 
him ho chance to get away from me. It was darlî. 

"Q. And that is why j'ou went tliat wayî 

"A. Yes, sir. 

"Q. Now, this colored porter, you say he came first from the colored coaeh 
into the white coaeh calling out the station? 

"A. Yes sir. 

"Q. Said, 'Oxford! Oxford! ail out for Oxford!'? 

"A. 'Ail out for Oxford!' 

"Q. And you got up and preceded him back to the front end, didn't you ; 
went ahead of him? 

"A. No, sir. 

"Q. Well, who got there first to the front end of the car? 

"A. I got there first. 

"Q. Then the colored porter came into the front end of the car after you 
did? 

"A. Yes, sir ; he came running right in behind me. 

"Q. He was running, was he? 

"A. He wasn't you [to] say running. He was trotting. 

"Q. With a lantern in his hand. 

"A. Yes, sir; witli a light in his hand. 

"Q. What did he do when he got to the door? 

"A. I was still standing In the door, right foot on the facing of the door. 
and left foot on the platform, and right hand on the facing of the door, waiting 
for the train to stop at the station and to step off, and he run against me and 
knocked me off. 

"Q. Well, what was he doing? You said something while ago about his 
signaling? 

"A. He was waving his little light, or little lantern." 

Warren's brother-in-law, J. H. Kelly, corroborated Warren's évi- 
dence, and further testifies that after Warren was knocked ofF the train 
he, Kelly, ran out of the door and ran to the bottom of the steps and 
stood there until the train slowed up and he got ofif. 

The railroad company pleaded the gênerai issue and contributory 
négligence. On the trial in the court belovv, after ail the évidence was 
offered, counsel for railroad company moved the court for a per- 
emptory charge to the jury to find for the défendant, which charge was 
refused and exception duly taken. The jury returned a verdict on 
which there was judgment for the plaintiff in the sum of $10,000. A 
motion for a new trial on many grounds was made and overruled. 

The bill of exceptions duly signed and allowed concludes as foUows: 

"During the entire progress of this trial the plaintiff, James Warren, was 
brouglit into the courtroom upon a cot, and wlth the appearance of a hopeless 
and helpless cripple for life, with a pale, pinched face and emaciated form. 
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^ave constant évidences of intense and extrême suffering, with fréquent 
groans and pitiable exhibitions of his helpless condition, constantly attended 
by his wife and two small children, who, in turn, ministered to biui, whicli 
picture was paraded before the jury with every détail faithfully carried 
ont to play upon and undnly excite the synii)athies of the jury. When 
counsel asked his doctor to examine him, Warren exclaimed with an agoniK- 
ing appeal not to touch liim. Later his attorney proposed to exliibit his phys- 
ical condition to the jui-y, but Warren protested se appealiugly tUat the jury 
with one accord asked that lie l)e uot niolestcd. Thèse heart-reuderhig scènes 
were so fréquent and constant that they, in fact, coustituted the opening ana 
closing argmuent in the casp. Its far-reaching apiieai and powcrful influence 
upon the jury is forcibly mirrored by thoir verdu-t in the case." 

The principal errors assignée! in this court are : 

''ïhird. The court erred in refusing to grant the pereniptory charge asked 
by the défendant below. wherein it was sought to hâve the t:ourt iustruct the 
jury to flnd for the défendant be'.ow ; which was then and there excepted to, 
as shown by the bill of exceptions on file." 

"Fifth. The court erred in refusing to set aside the verdict rendered by 
the jury In this case (1) because the verdict was excessive, and clearly the 
resuit of préjudice and passion excitod by the claim that the negro porter 
had Icnocked a white man (plaintiff) ofC the car; (2) and as a resuit of 
sympathy for the plaintiff, who was paralyzed, and was lying upon a cot, 
and was constantly giving évidence of e.xtreme pain and suffering, and was 
attended by his wife and .several small children." 

Edward Mayes, for plaintiff in errer. 
W. V. Sullivan, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). On a railway 
passenger train the announcement of the next station, although made 
on near approach to said station, is not an invitation to a passenger to 
leave his seat and attempt to alight before the train actually stops. 
This proposition is supported by Adams' Adm'r v. Louisville, etc., R. 
Co., 82 Ky. 607 ; Railroad Co. v. Asbell, 23 Fa. 147, 62 Am. Dec. 323 ; 
Jefïersonville, etc., R. v. Hendricks' Adm'r, 26 Ind. 228 ; England v. 
Boston, etc., R. Co., 153 Mass. 490, 27 N. E. 1 ; Lewis v. London, etc., 
R. Co., L. R. 9 Q. B. 66 ; Bridges v. North London, etc., R. Co., L. 
R. 6 Q. B. 377. 

According to Warren's évidence, corroborated by his main witness, 
his brother-in-law, Kelly, on the announcement of the train porter that 
the next station was Oxford, Warren, for the purpose of resuming 
custody of the negro McGlon and of getting oflf and away quickly, 
left his seat in the smoking compartment while the train was in mo- 
tion, and went forward through the colored compartment to the front 
door of the car, which he opened, and stood there waiting evidently 
for the train to slow down, with his right foot on the door sill, his left 
foot on the platform, and his right hand on the door facing, from 
which position he was knocked or pushed, so that he fell off the car 
while the train was in rapid motion, and thereby was injured In thus 
going to the front of the car and taking the position described while 
the train was in rapid motion Warren was guilty of négligence, which 
unquestionablv contributed to his subséquent injury. See Alabama 
R. Co. v. Hawk, 72 Ala. 112, 47 Am. Rep. 403 ; Blodgett v. Bartlctt, 
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50 Ga. 353 ; Beemis v. Railroad Co., 47 La. Ann. 1671, 18 South. 711 ; 
Qnin v. Railroad Co., 51 111. 495 ; Rockford Co. v. Coultas, 67 111. 398 ; 
Railroad Co. v. Green, 81 111. 19, 25 Am. Rep. 255 ; Malcomb v. Rail- 
road Co., 106 N. C. 03; 11 S. E. 187; Président, etc., v. Casou, 72 Md. 
377, 20 Atl. 113; Goodwin v. Railroad Co., 81 Me. 203, 21- Atl. 810; 
Secor V. Toledo, Peoria & \¥. R. Co. (C. C.) 10 Fed. 15. According- 
to Warren's évidence, he was pushed or knocked off by tlie train por- 
ter. Neither he nor any of his witnesscs testify as to whether thc 
action of the train porter wa.s accidentai, négligent, or intended and 
willful. If the action of the train porter was accidentai or even négli- 
gent, but not willful, Warren cannot recover from the railroad com- 
pan3% because in taking his position in the door and on the platform 
of the car, under the circumstances conceded in his évidence, he was 
guilty of négligence which contributed to his ovvn injury. If the ac- 
tion of the train porter was willfully intended, then Warren can re- 
cover, because it is the duty of a common carrier to warn and protect 
and not to injure a passenger, who may hâve even negligently exposed 
himself to injury. A careful analysis of the évidence of Warren and 
his witnesses, giving full effect thereto and reinforcing the same with 
the déductions that reasonable men may draw therefrom, brings us to 
the conclusion that there was no évidence nor déduction from the same 
sufficient to warrant a finding that the train porter was guilty of will- 
fully pushing or knocking Warren as he stood in the door and on the 
platform of the moving car. On the wholc évidence, direct and cir- 
cumstantial, the jury would hâve been fully warranted in finding that 
the train porter had nothing whatever to do with pushing or knocking' 
Warren from the car. 

We conclude that on the évidence of the plaintiff and his witnesses 
the peremptory instruction to find for the défendant on the issue of 
contributory négligence should hâve been given. If the concluding 
statement in the bill of exceptions means that the jury was unduly in- 
fluenced in their verdict by their feelings and sympathies for the plain- 
tiff, Warren, and his misérable condition, the trial judge should hâve 
granted a new trial on that ground. As, however, the statement of 
the judge does not spccifically find the undue influence and préjudice 
as a fact, and as he refused a motion for a new trial based on this 
and other grounds, we niust construe the bill of exceptions to mean 
that, while the facts were as stated, the jury was not unduly influenced 
thereby. 

The judgment of the Circuit Court is reverscd, and the cause is re- 
manded, with instructions to set aside the verdict and grant a new trial. 

SHELBY, Circuit Judge (dissenting). I respectfully dissent from 
the opinion just read. 

The record shows that on February 3, 1904, James Warren was a 
passenger on one of the passenger trains of the plaintifï in error. As 
the train was approaching the station at Oxford, the porter announced 
the fact by calling, "Oxford ! Oxford !" Warren arose from his seat, 
went to the front door of the coach, opened it, and while standing 
with one foot on the platform just outside the door, and one foot in 
the car or on the door sill, holding the door facing with his right hand. 
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one of the plaintiff in error's servants, the porter of the train, with a 
lantern in his hand, ran against him and knocked him off the plat- 
form, causing him to fall against a switch. By the fall his thigh bone 
was broken, and the doctor called to see him found the end of the bone 
"sticking out of his back." He was otherwise so mangled that he 
died, his death occurring subséquent to the trial and verdict below, 
and the writ of error is prosecuted against his administratrix. 

Warren's account of tïie accident has been given in the statement 
of the case by the court. His version is corroborated by J. H. Kelly, 
who, after describing Warren's position in the door "with his hand 
placed on the door facing," said that the porter "came rushing through 
with his lantern, ran against Warren, and knocked him out of the 
door and clean off to the ground." The plaintiff in error, being a 
common carrier, was bound, so far as practicable, to protect its passen- 
gers, while it was carrying them, from violence committed even by 
strangers ; and there surely can be no doubt that it undertakes ab- 
solutely to protect them against the violence and misconduct of its 
own servants engaged at the time in executing the contract. Stewart 
v. Brooklyn & Crosstown R. R. Co., 90 N. Y. 588, 591, 43 Am. Rep. 
185, and cases there cited; Dwinelle v. N. Y. Central & H. R. R. Co., 
120 N. Y. 117, 24 N. E. 319, 8 h- R. A. 224, 17 Am. St. Rep. 611. 

It is said in the opinion of the court that "on a railway passenger 
train the announcement of the next station is not an invitation to a 
passenger to leave his seat and attempt to alight before the train ac- 
tually stops." I cannot see how the cases cited to sustain this .state- 
ment are applicable, because the évidence on which Warren submit- 
ted his case to the jury was to the effect that the railway porter had 
knocked him off the train when he was standing holding to the door 
facing. Neither of the two witnesses on which he relied to show 
the négligence or violence of the porter testifîed that he left his seat 
and made "an attempt to a'ight before the train actually stops." It 
is stated in the opinion of the majority that, "on the whole évidence, 
direct and ciixumstantial, the jury would hâve been fuUy warranted 
in finding that the train porter had nothing whatever to do with 
pushing or knocking Warren from the car." Conceding that to be 
true — while I take a différent view of the évidence — the court has 
not the right, I think, to take a case from the jury because there is 
évidence which would warrant a verdict for the défendant. The 
question of the credibility of Warren and Kelly was for the jury. 

The court below submitted the question of contributory négligence 
to the jury. The opinion just read is to the effect that Warren, on 
the évidence quoted, was guilty of contributory négligence as mat- 
ter of law, for it is decided that the trial court should hâve instructed 
a verdict for the défendant. In Washington & Georgetown R. R. Co. 
V. Harmon's Adm'r, 147 U. S. 571, 580, 13 Sup. Ct. 557, 37 L,. Ed. 
284, the court, commenting on a case where the person injured was 
standing on the step of the car, observed : 

"There was a eonflirt of évidence as to the condition of the platform, the 
position of the plaintiff, and the eircuinstanccs surrounding tlie accident. It 
is conceded that to be upon the ijlatform, or even upou tlie step, might not 
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be négligence in ail cases, and certainhj not négligence In law, but it Is in- 
sisted that the plaintiff was voluntarlly rlding upon tbe step of the car when 
moving, without any means pf support, and tliat this, In the absence of just- 
ification or excuse, would necessarily be négligence." (Tlie italies are mine.) 

I cannot concur in the view that it is négligence per se for a pas- 
senger to arise from his seat when the porter calls the station where 
lie is to ahght, and to walk to the door of the car and talte the position 
described in the évidence. Under the circumstances, it could not be 
deemed neghgence per se "if he stood on the steps of the car." Bras- 
hear v. Houston Central A. & N. R. Co., 47 La. Ann. 735, 17 South. 
260, 28 L. R. A. 811, 49 Am. St. Rep. 382; Watkins v. Bham Ry. 
& E. Co., 120 Ala. 147, 152, 24 South. 392, 43 L. R. A. 297 ; Pa. R. Co. 
V. Reed, 60 Fed. 694, 9 C. C. A. 219 ; Doss v. M. K. & T. R. R. Co., 
59 Mo. 27, 38, 21 Am. Rep. 371. If it is "certainly not négligence 
in law" to stand on the steps, can it be négligence in law to stand in 
the door, holding the door facing with the right hand, when the sta- 
tion which is the end of the passenger's journey has been called, and 
the car is about to stop ? 

If it were true that Warren was guilty of négligence in taking the 
position he assumed, it would not be a défense to this action if the 
conduct of the company's employé, while engaged in the master's 
service, was intentional and willful. Contributory négligence is not 
a défense against a willful injury. Beach on Cont. Negl. (3d Ed.) 
§§ 64, 65 ; 7 Am. & Eng. Ency. of Eaw, p. 443. From the vio- 
lence of the assault which the porter made on Warren, as well as 
from other facts and circumstances shown in the évidence, the jury 
might reasonably hâve concluded that the assault on him was inten- 
tional and willful, and in that event the défense of contributory négli- 
gence could not hâve prevailed. In either aspect of the case, the 
learned trial judge, in my opinion, ruled correctly in refusing to direct 
a verdict for the défendant. 

If the évidence of Warren and Kelly was true, the jury was rea- 
sonably justified in finding a verdict for the plaintiff. Taking the 
case from the jury, therefore, cannot be reconciled with the principles 
announced in Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. 
Ct. 679, 36 L. Ed. 485, nor with the décisions of this court. Nelson 
V. N. O. & N. E. R. Co., 100 Fed. 731, 40 C. C. A. 673 ; Texas & 
Pacific Ry. Co. v. Carlin, 111 Fed. 777, 49 C. C. A. 605; Southern 
Pacific Co. V. Covey, 109 Fed. 416, 48 C. C. A. 460 ; Mexican Centra] 
Ry. Co. V. Townsend, 114 Fed. 737, 52 C. C. A. 369. In Jones v. E. 
T., V. & G. R. R. Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L Ed. 478, 
Mr. Justice Miller made an observation, evoked, I think, by the fact 
that trial courts hâve been too quick to take cases involving personal 
injuries from the juries: 

"We see no reason, so long as tlie jury .«ystem is the law of the land, and 
the jury is made the tribunal to décide disputed questions of fact, wliy it 
should not décide such questions as thèse as weli as otliers." 

A similar admonition is found in a single sentence of a récent act 
of Congress — "Ail questions of négligence and contributory négli- 
gence shall be for the jury." Act June 11, 1906, c. 3073, § 2, '34 Stat. 
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233. The act has no application hère, except to show, as does Mr. 
Justice Miller's observation, that no évolution of the law is in progress 
that tends to deprive an injured plaintiff of the right to submit bis 
case to a jury. 
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(Circuit Court of Appeals, Sixtli Circuit. Januaiy 8, 3f)07.') 
No. 1,573. 

1. Masteb and Servaxt— Injurie.s to Servant— Defective Maciiinery— Evi- 

dence — Bukden of Pboof. 

In an action for injuries to a servant t)y alleged détective machinery, 
tlie servant must net only show that the machinery was détective and tliat 
the in.iury was due to the defect, but also that the defect was Ijnown to the 
master for a sufflcient time to hâve enabled him to re[)air, or should hâve 
been lînown, if there had been due inspection according to the ordinary 
course of prudent èmployers. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 34, Master and 
Servant, §§ 877. 888.] 

2. Same— Res Ipsa Loquitor. 

In an action for injuries to a servant by the allefced sudden raising of 
an elevator, caused by an aileged defect in the hydraulic cylinder, the mère 
fact of the accident was insufficient to establish négligence on the part 
of the master. 

[Ed. Note. — I''or cases in point, see Cent. Uig. vol. 34, Master and Serv- 
ant, § 881.] 

3. Same— Evidence. 

Evidence held in.snflicient to warrant a finding that the sudden raising 
of an elevator, by which the servant was injured, was caused by a defect 
in the appliances by which it was operated. 

In Errer to the Circuit Court of the United States for the Northern 
District of Ohio. 

C. A. Manchester, for plaintiff in error. 
Charles Koonce, Jr., for défendant in error. 

Before LURTON, SEVERENS and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. An action in tort for personal injury 
sustained by the plaintiff vvhile in the service of the Carnegie Steel 
Company. There was a jury, and verdict for the plaintiff and judg- 
ment thereon. 

The question upon which the case must mainly turn is whether 
there was any évidence from which the jury might reasonably fiind 
the plaintiff in error négligent. This question was saved by a mo- 
tion, at the close of ail the évidence, to instruct a verdict for the de- 
fendant below, and an exception reserved. The facts necessary to 
be stated are thèse: The défendant below is a steel manufacturing 
Company. The plaintiff was an employé engaged about the mixer 
house in the opération of an electric locomotive. Cars, consisting, 
practically, of great métal ladles, set on wheels, were used for carrj'- 
ing molten iron from the furnaces to the mixer house for further 
steps in its conversion into steel. Thèse ladle cars were pulled from 
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the furnaces, over railway tracks, to the mixer liouse by a steam 
engine. There it was the business of plaintifï to take one sucli ladle 
car at a time and pull it on to the platform of an elevator, sometimes 
called a "jack," which platform was crossed by tracks Connecting with 
the permanent way from the furnaces. When such a ladle car filled 
with molten métal was properly set upon the platform of the "jack," 
the elevator, upon a signal, would raise it up to an upper floor, where 
its contents wou'd be emptied and the car lowered in same manner 
and returned to the furnaces. This elevator was operated by hydraulic 
pressure ; the admission of water being regulated by valves controlled 
by a lever upon the top floor, under the management of a fellow 
servant, whose business it was to raise or lower the elevator as need- 
ed. Thèse valves were of a standard kind, known as the "Aiken 
Valve." When in normal condition, the fui! pressure of water would 
raise the loaded platform slowly and with a steady motion. The 
plaintifif's pétition states that on October 27th, about 8 p. m., it be- 
came necessary for him, in the performance of his duty, to move bis 
electrical locomotive across this elevator platform, it being at rest, 
and that while doing so the platform, suddenly and with great force, 
and a jerky motion, rapidly arose from its position for some eight 
feet, thereby causing the front part of said locomotive to be raised 
with said jack, while the rear part was still upon the main track, 
whereby the said car was so tilted as to throw him with great force 
from his position in said locomotive, causing a severe injury. This 
resuit must hâve been a conséquence of the opération of the lever con- 
trolling the power which opérâtes the elevator, or of some defect in 
the valves by which water was admitted without the intentiona! move- 
ment of the lever opening and closing the valves. Confessedly, if 
the movement was due to the négligence of the employé in control of 
the lever, there would be no responsibility to the plaintifï, for it would 
be an injury due to the fault of a fel'ow servant. There was no évi- 
dence directly tending to show that the servant so in control of the 
lever had made any untimely movement. Indced, he testified that at 
the time of the accident he was upon an errand in another part of the 
room, havinsr left his lever at rest upon a center. Neither is there the 
slightest évidence of any defect in the lever, and no évidence tending 
to show that it might move automatically. 

The spécifie négligence averred. and to which ail of the évidence 
was directed, was that there was a defective valve, whereby water was 
permitted to pass through it, under pressure, in sufiïcient quantity 
to force the elevator up, and that the Carnegie Company had knowl- 
edge of such defective valve, or should bave had knowledge if they 
had used due care in inspecting this elevator and its valves. Con- 
cerning the possibility that the lever above had been inadvertently or 
negligently handled, the circuit judge said to the jury that there Vas 
"no direct évidence" of such manipulation, though he very properly 
added that "the inference could be drawn from ail the circumstances 
that it was in that way that the jack had been put in motion." In 
respect to the alleged defective valve, the court said : 

"If from ail the évidence in tlie case you are sf^tlsfied, l>y a prépondérance 
of tlie évidence, tliat the cause of the élévation of the jack, resulting in the in- 
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Jury, was some defective condition of the valve, whereby water was permitted 
to pass tlirougli it.under pressure, and.tliat It was not caused by any movement 
oi-iginating in the lever on the third flôor, then I say to you tliat the fact that 
the water did so enter the valves and in cousefiuence of this the jack rose 
* * * will permit an inferenee of négligence on the part of the défendant; 
that is to say, the circiimstunces of the jaelî rising under thèse ooiulitious 
woiild itself speak, as the law pnts it, and amount to primary proof of uegli- 
geuee on the part of the défendant." 

Recurring to this, the learned judge later said: 

"You are not permitted to guess or speculate as to the cause of the accident. 
The burden, as I said, is upon tlie plaintiff to show, by a prefiouderance of the 
évidence, what its caiise was; but, if the plaintiff bas shown sucli a condition 
of things as I hâve just referred to, then that shifts the burden to the défend- 
ant of showing, by a prei)onderance of the proof, that it was in the exercise 
of ordinary care." 

We shall not stop to consider the objections to this charge based up- 
on the fact that the plaintiff \va.s an employé, and that, as between 
servant and master, there is no presumption of négligence from the 
mère proof of the happening of this accident. In such a suit it is 
not enough to show that there was a defective tool or machine and 
that the injury was due to such defect. The servant must go further, 
and show that the defect was knovî'n to the master for a suthcient time 
to hâve enabled him to repair, or shou'd bave been known, if there 
had been due inspection according to the ordinary course of prudent 
employers. Texas & Pacific Rv. Co. v. Barrett," 1G6 U. S. C17, 17 
Sup. Ct. 707, 'Il L. Ed. 113(;: Patton v. Texas & Pacific Rv. Co.. 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Illinois Cent. Railroad Co. 
V. CoughHn, 132 Fed. 801, 802, 65 C. C. A. 101. In Cincinnati, etc., 
Ry. Co. V. South Fork Coal Co., 139 Fed. 528, 71 C. C. A. 316, 1 
L. R. A. (N. S.) 533, we gave elaborate considération to the cir- 
cumstances under which the fact of négligence may be inferred from 
the nature of an accident, and noted the clistinctions to be observed in 
applying the tule of res ipsa loquitur in suits between employers and 
servants and those in which liability to passengers or strangers is in- 
volved. It was not enough to show that this accident had occurred 
through an erratic and unexplainable rising of the elevator. That might 
hâve made a prima facie case of négligence in favor of a passenger or 
stranger ; but the plaintiff was an employé, and the burden was upon 
him to show that this sudden erratic upward movement was due 
to some defect in the mechanism which was known, or should hâve 
been known, to the Carnegie Companj', and which they had neglected 
to repair. The distinction referred to is pointed out in the cases cited 
above. The pinch of the case was, not only vv'hether the plaintiff had 
shown a defective valve which might hâve produced such an un- 
■expected and rapid movement as that described by the plaintiff, but 
also whether the defect was known or might bave been known if 
ordinary care had been exercised. 

The court denied a request to instruct a verdict for the défendant 
evidently upon the theory that there was évidence from which the 
jury might infer that the trouble was due to a defective valve, and 
that, if they found that to be so, the burden would shift to the dé- 
fendant to show that the defect was not known or discernible by 
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ordinâry care. We find ourselves unable to discover évidence upon 
which a jury might reasonably ascribe plaintiff's injury to a defective 
valve. For this reason, it was error to refuse the instruction to find 
for the plaintifï in error. The plaintifif's pleading averred that the 
négligence of the défendant consisted in having "negligently omitted 
to repair the spools of said jack and the parts thereto belonging, 
including the leathers thereof, and permitted same to becorae so worn 
and ont .of repair that they did not operate in the manner for which 
they were intended and as a resuit permitted said jack, without be- 
ing controUed by said lever, to rise. * * * " Counsel for défendant 
in error now insist that there was évidence that the spools were 
working loose, and expert évidence that under such conditions water 
would leak in and when the cylinders filled cause the jack to move up. 
We hâve given the facts a careful scrutiny, and are persuaded that 
if there be any évidence from which the jury might infer this move- 
ment of the jack which injured the plaintifï was due to a defective 
valve, and that the defect was known or might hâve been known by 
ordinâry care in inspection, that such évidence is not such as in law 
would justify a finding fqr the plaintifï. 

Plaintifï's injury occurred about 8 or 8 :30 o'clock p. m., upon a 
Sunday night. He introduced as a witness one Seaborn, who, at the 
time of this accident, was second helper to the millwright foreman, 
Davis. Seaborn testified that about 6 o'clock p. m. of the day of the 
accident Davis said to him that the spools in jack No. 2, the one hère 
involved, "had been reported working loose," and that witness and 
Ward, who was first helper, must go and see what could be donc with 
them. Davis' statement that the spools of No. 2 were reported as 
working loose cannot establish the fact that they were loose. The 
évidence was compétent only to show notice to Davis, if by other and 
substantive évidence it should appear that in fact the spools were 
"working loosely." Seaborn then testified that, in accordance with 
this order, he and Ward took out the spools after cutting ofï the 
pressure, but found "nothing wrong with them." This examination, 
if the witness is crédible, occurred only about two hours before the 
accident. In passing, we may observe, though any question of credi- 
bility would be for the jury, that Davis denied that any such report 
as to the spools of jack No. 2 had ever been made to him or that he 
ever so told Seaborn, or that he directed either Seaborn or Ward to 
examine that valve. Although every one engaged on or about this 
elevator was examined, no one, including Ward, ever heard of any 
examination of this valve at 6 o'clock or at any other time during the 
afternoon of the accident, and ail deny that the opération of the 
elevator could hâve been stopped for such a purpose without their 
knowledge. But, if Seaborn is to be credited at ail, he not only does 
not testify that he found the spools working loose, but that he found 
nothing wrong with them. Thus, unless there is some other testimony 
as to the fact that the spools were working loosely, plaintifï had no 
case to go to the jury. The only other scrap of évidence is that of 
Ward, who Seaborn says made with him the examination before re- 
ferred to. After denying that Davis ever told him of any reported 
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looseness of tlie spools of this valve or that he made any examination 
at 6 o'clock p. m., he says that the rule of the company was that thèse 
valves should be examined every Saturday or Sunday, and that under 
this g-eneral custom he made the usual weekly examination of the 
valves of No. 3 jack on Sunday morning about 8 o'clock a. m. Touch- 
ing this, Ward said, after having his attention called to the day of 
Byer's injury: 

"Q. What time did you go to work on that Sabbatli? 

"A. 6:30. 

"Q. lu the morningV 

"A. In the morning. 

■ "Q. You may State whether you made any inspection of the valve of the 
No. 2 jack that morning? 

"A. Yes, sir ; I fitted the spool up, put new leatUers on. 

"Q. About wbat time? 

"A. Well, it was between 8 and half past 8. 

"Q. That was in the morning? 

"A. Yes, sir. 

"Q. Now, tell the jury what you did in inspecting. 

"A. Well, the leathers on thèse, we eall them 'cups' sometimes — thèse cups get 
eut more or less, or would get soft, and I put ail new cups on those valves aad 
greased them and put them back in. 

"Q. Did you remoye the spools in nialdng that inspection? 

"A. Yes, sir. 

"Q. Took ofï the nuts at the end, did you, of the spool 2 

"A. Yes, sir. 

"Q. And put in new leathers? 

"A. New cups; yes, sir. 

"Q. Did you put in good leathers in those places? 

"A. Yes, sir ; we never used anything but good leather.s? 

"Q. Did you observe the condition of tlie valve; whether it was worn? 

"A. Yes, sir ; it was not an old valve. We hadn't used it very long. 

"Q. Did you observe the condition of the slippers of the valve? 

"A. Yes, sir. 

"Q. And what was their condition? 

"A. Well, there was a little lost motion on the top walking beam, but none 
to hurt it." 

Ward also testified that after this examination he turned on the 
pressure and found that there was no leak whatever. The "slippers" 
referred to are rings of brass, one above and one below the spools, 
and are intended to save wear of the cast parts with which the 
ends of the spools otherwise corne in contact. Whether the slight 
"lost motion," referred to by Ward, v^'as the resuit of wear or some 
other cause, is not explained. Plaintilï's expert did express an opinion 
that the slippers might by wear leave a space between the top and 
bottom of thèse spools and the slippers, which would cause the spools 
to work loosely and bring about a leaky condition of the valves which 
might resuit in causing the jack to rise. But, if plaintilï's witness, Sea- 
born, is to be believed about an examination made by him two hours be- 
fore this accident, there was then no loose working of the spools. 
If Ward is to be credited, and he is not contradicted, he put in new 
leathers at 8 o'clock on the morning of the day of the accident, and left 
the valve in good working condition; the slight lost motion he found 
in the slippers having no effect in causing the spools to work loose. 
If the spools of this valve were working loosely from as early as 
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the morning of this accident, it is not likely that the defect would 
display itself in a single erratic movement of the jack, or that the 
jack should résume normal opération immediately alter and withont 
any repairs. A loosely working spool resulting in a leak of water 
into the high pressure cylinder is a condition which is remedied only 
by replacements or repairs. The plaintiff's expert testified that a leak 
due to the loose working of the spools is a condition which wil! in- 
evitably display itself by the automatic movement of the jack within a 
short time. The force of this évidence was felt, and plaintiff's coun- 
sel endeavored to modify it by this question: 

"Q. And there eaii be a leakago wliich will cause tlie spools tO' work loose, 
can there, witbout cansing tlie .1a(/k to rise immediately? 

"A. No. That is, if there is a leakage in the spools for it to get to the cylin- 
der, yes; it would cause the jack to rise, maybe not immediately, but a few 
seconds before it would' take effect. 

"Q. I want to know in a case where the spools are working loose in an ap- 
pliance of this kiud, tlie.y could not be workiug loose for a couple of hours with- 
out causing any rise in the jack? 

"A. No ; they could not be working loose without causing a rise." 

The expert, Popewich, did, indeed, suggest conditions which might 
suddenly drop a spool below the intake port; but such conditions 
were not hère shown to be présent, and such évidence could only 
widen the field over which conjecture might range, There was ab- 
solute'y no shred of évidence of torn or worn leathers, noue of a 
worn cylinder, or the métal sleeves of the spools. The only scintilla 
of évidence touching any possibly worn part was in respect to the 
slippers. But they were métal, and, if worn se as to cause a loose up 
and down motion in the spools, the cause was continuing and not 
sporadic. Neither would a mère leaky condition due to worn leather 
or s'ipper produce so sudden and swift a rise in the jack as that 
described by plaintiff. The very character of it tends strongly to show 
that the full force of the pressure must hâve been suddenly thrown 
into the cylinder by such an opening of an inlet port as could resuit 
only from the opération of the lever controUing the valve. This 
seems to be established by the évidence of certain experts of an 
experiment made by producing a leaky va've by scoring a number of 
places in the leather washers and center spool, and then putting on 
the full pressure without opening a port. The resuit was that the 
jack was raised only one foot in 2 minutes and 40 seconds. Thus it 
is plain that a mère leaky condition would not occasion so sudden 
a rise as that claimed. 

To repeat by way of summary, we are persuaded that the sudden 
rising up of this jack was not due to a defective valve: (1) By the 
absence of any affirmative évidence of such condition; (2) by the 
fact that the valve worked normally for hours prior to the accident; 
(3) by the fact that it worked normally immediately after the ac- 
cident without repair; (4) by the fact that by an examination made 
either ten or two hours before the accident, or at both times, re- 
vealed no defective or leâky condition; (5) by the expert évidence 
that a leaky condition from loosely working spools would resuit 
in a slow rise and not a rapid one as that which occurred. 
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The indications point very strongly to a prématuré movement of the 
lever by the servant who had charge of the movements of this jack, 
notwithstanding his statement that he was not near the lever. The 
burden, however, was upon the plaintifï to make siibstantive proof of 
some négligence — the omission of some duty which the défendant 
owed to him. It was incumbent upon him to show cither that the 
jack was an improper appliance, or that the company had been négli- 
gent in keeping it in reasonab'y safe repair. Looney v. Metropolitan 
Railroad Co., 200 U. S. 480, 26 Sup. Ct 303, oO L.'Ed. Sfit; IlHnois 
Cent. R. R. Co. v. Cough'in, 133 Fed. 801, 803, 65 C. C. A. 101; 
Texas & Pacific Railroad Co. v. Barrett, 166 U. S. 017, 17 Sup. Ct. 
707, 41 L. Ed. 1136. There was no substantial évidence from which 
the jury might reasonably find that this accident was due to négli- 
gence. Its cause is wrapped in doubt and uncertainty. It mav hâve 
happened from some cause for which the défendant was not liable or 
from actionable négligence. It was the duty of the plaintiff to 
make a case from which a jury might reasonably find négligence. 
This it did not do. 

Reverse, and award a new trial. 



LOWDON et al. v. UXITED STATES. 

(Circuit Court of Appeals, Fiftii Circuit. December 31, 1000.) 

No. ],.'J8S. 

1. CKIMINAL LaW~INDICTMEST — l'LEA — FlT^ING — Tt.ME. 

A plea attacliing an indictnieut allc-'ed tliut it Iiatl boen found by a 
grand .iury two of tlie menibors of wiiicb liad been ehosen from the by- 
standers, wliieh bad "greatly pre.iudieed défendant." Tlie plea was not 
filed until after the Indietment bad been fllcd und entered, or nutil 17 days 
after défendant had returned to the stnte. The only excuse siven for not 
interposing it sooner, was that défendant was not i)resent when the grand 
,iury was selected, but was absent, and reniaiiied al)sent froni the state 
until a time later than the return of tlie indietment. Ilcld, that the plea 
was not filed in time. 

IBd. Note. — For cases in iioint, see Cent. Dig. vol. 14, Criniinal Law, § 
643.] 

2. Same — Trial — Akouîient of Counsel. 

Wliere accused ofCered no évidence to prove his goorl <'haracter, and was 
therefore entitled to rely on a légal presunnition that his cliaracter was 
good. it was pre.iudicial to accused for the prosecuting attorney, in mail- 
ing a strong appeal to the .iury to assume that defendant's cliaracter was 
bad because of his failure to prove the eontrary, defendant's olyection 
thereto having been overruled, aud the district attorney not having with- 
drawn tlie argument. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 14, (Jriminal Law, §§ 
1G7;ï, 1074.] 

3. Samr. 

Where, in a prosecution of certain baiikers for violating the national 
bank act, one oi" défendants' attorneys in argument apjiealed to the .iury 
saying: "Six of you cannot return a verdict, nor 11. but it takes 12 men to 
reach a verdict." tlie intent being to acquaint eacli .luror with his power 
and responsibility. it was pre.iudici,ql error for the district attorne,v in re- 
ply to state thut, if a juror decided that défendants were not guilty, when 

140 F.— 43 
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the jnror returned home "his neîghbors might conclude that the jingle of 
the broken bankers' unlawfully and 111 gotten gold lu his pocket" had In- 
fluenced his action and décision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
1676, 1680.] 

In Error to the District Court of the United States for the Northern 
District of Texas. 

Geo. E. Miller and S. P. Hardwicke (Matlock, Miller & Dycus and 
Hardwicke & Hardwicke, on the brief), for plaintiffs in error. 

William H. Atwell, U. S. Atty. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The défendants, James G. Lowdon, prési- 
dent, and Otto W. Steffins, vice président, of the American National 
Banic of Abilene, Tex., were indicted in the court below for violations 
of section 5209 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3494]. There were 31 counts in the indictment. 
The district attorney withdrew or dismissed 2 of the counts. Lowdon 
was found guilty on 16 counts, and Steffins on 6 counts. Judgment 
was entered on the verdict, and the défendants were sentenced to be 
confîned in the penitentiary for a period of fîve years. They brought 
the case hère on writ of error. 

The indictment was returned and filed on March 21, 1906. Nine- 
teen days afterwards, when the case was called for trial, the défendant 
Lowdon filed a plea in abatement. The substance of the plea was that 
of the regularly summoned grand jurors, only 15 were in attendance, 
whereupon the court ordered the marshal to summon two more grand 
jurors in order that the grand jury should be composed of 16 members. 
It is alleged in the plea that the marshal called two men who were in at- 
tendance on the court, and who had been summoned as petit jurors. 
As a reason for not interposing the plea sooner, it was stated: 

"This défendant says that he was not présent in said court at the time 
of the sélection, summoning, and Impaneling of the grand jury aforesaid, he 
then being absent from the state of Texas, and remained so absent from the 
State of Texas until a time later than the return of the said indictment." 

The plea contained no averment of spécifie facts to show that the 
défendant had been prejudiced or injured by the sélection of the two 
grand jurors in question. The gênerai statement was made that the 
défendant had been "greatly prejudiced" by the improper and illégal 
sélection, etc., but no fact was alleged showing injury, except that the 
grand jury so organized found the indictment. The government, by 
the district attorney, demurred to the plea, because it failed to show 
that the défendant was injured, and because it failed to show that the 
requisite number of jurors did not return the bill of indictment. The 
court sustained the demurrer, and this action of the court is assigned 
as error. 

Section 808, Rev. St. U. S., c. 86, 13 Stat. 500 [U. S. Comp. 
St. 1901, p. 626], is as follows: 

"Section 808. Number of grand .lurors ; completing .1ury. Every grand 
jury empaneled before any district or circuit court shall coiisist of not less 
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than sixteen nor more than twenty-three persons. If of the persons summoned 
less than sixteen attend, they shall be placed on the grand jury, and the 
court shall order the marshal to summon, either immediately or for a day 
flxed, from the body of the district, and net from the by-standers, a sufflclent 
number of persons to complète the grand jury. And whenever a challenge 
to a grand juror is allowed, and there are not in attendance other jurors 
sufficlent to complète the grand jury, the court shall make a like order to the 
marshal to summon a sufficlent number of persons for that purpose." 

The contention of the défendant is that this statute was violated by 
the procédure, because the marshal completed the grand jviry by sum- 
moning two bystanders. It does not appear in what terms the order 
of the court was made, or that any order was entered on the minutes. 
We do not think the plea makes a statement that calls for a construc- 
tion of the statute. An objection of this kind should be made at the 
earliest day that the défendant has an opportunity to make it. The 
plea may be true, and yet the défendant may hâve delayed 17 days in 
filing it after his return to the state, and after the bill was fîled and 
entered. In Agnew v. United States, 165 U. S. 36, 45, 17 Sup. Ct. 
235, 41 L. Ed. 624, a delay of five days was noted in treating the plea 
as insufïîcient. In that case, it was also held that the gênerai words, 
that the action complained of "tended to his (defendant's) préjudice," 
was not sufficient. Without considering whether the statements of 
the plea were otherwise sufficient, we holcl that the demurrer was prop- 
erly sustained on the authority of Agnew v. United States, supra. 

On the trial of the case below, exceptions were taken by the défend- 
ants to certain arguments and statements made to the jury by the dis- 
trict attorney. For convenience of référence, thèse statements or 
arguments will be numbered 1 and 2. They are as follows: 

"(1) Now, gentlemen, has a single man come upon this stand and told you 
about the character of Lowdon as to his honesty? That matter has been put 
in issue by thèse charges and this testimony hère. Has one? No one; not 
one ; not one ! I concède you, my friends, that it is hard, but I am going to 
say it, it is a hard thing to say, but I ought to say it ; that is what I am hère 
for. I am hère to prosecute this case, as I say, God Ahnighty being my helper, 
as flercely and strongly as I may consider is fair. When that man is charged 
■with an offense, or any other man, right at that instant his réputation cornes 
in question, and he may support it by the testimony of his people as to 
its goodness. I could not put a witness on and show that it was not good, 
except as I hâve done by the testimony In this case. It is then passed up to 
him ; it is his play. Another thing, you need not tell me that thèse flve 
attorneys hère — the best that could be gotten — strong men personally, and 
strong men mentally; you need not tell me that thèse attorneys over- 
looked any bets — to use the common expression. Don't you know that if he 
could bave found any witness who would bave testifled to his good character 
he would bave done so? But he brings not one! Not one. * * * 

"(2) As Mr. Cunningham has said to you, that six men cannot return a 
verdict of guilty in this case, nor can eleven ; that it is required that 12 
men shall agrée before thèse men can be convicted. In tins connection I 
want to suggest to you, gentlemen of the jury, that I would hâte to be the 
obstina te man on this jury who would hang out against a verdict of guilty 
with his fellows in a case like this, where a national banker is on trial for 
embezzlement, misapplication and abstraction of the property and funds 
of this bank, to the détriment of suffering depositors ; because, when I re- 
turned home my friends and neighbors, who possibly are not versed and 
familiar with the various technicalities and intricacies of the law, might ooi;- 
clude that the jingle of the broken bankers' unlawfully and Illy gotten golil 
lu my pocket had influenced my action. Occupying the position I do, I can- 
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not do less tlian my whole diity in tliis case in the prosectition of thèse de- 
fendants, for fear tUat it miglit be said of me that 1 luid received money in 
addition to my salary." 

When each of the foregoing arguments was made to the jury by 
the district attorney, the cousel for the défendants made objection. 
The court overruled the objections, and permitted the district attorney 
to proceed with the argument, whereupon exceptions were duly re- 
served by the défendants. After the conclusion of the argument in 
the case, the défendants requested charges which, in effect, instructed 
the jury to disregard thèse arguments, the charges being properly 
framed to remove any improper influence that the arguments might 
hâve had upon the jury. The court declined to give each of thèse 
charges, and exceptions were again duly reserved. The bill of ex- 
ceptions shows that the attorneys for the défense, in their arguments 
to the jury, had, without objection, made observations to which, it 
is claimed, the district attorney's remarks were intended to reply. 

The chief function of the légal profession is the administration of 
justice. The duties of the bench and bar are, to this extent, alike. 
The purpose of both is to establish the truth, and to apply the law to 
it. To ascertain the truth is often difficult, and the united labor of 
the advocate and the judge often, it is feared, fails to accomplish the 
desired resuit. But the expérience of ail civilized countries shows 
that a trained body of men, advocates and judges, each class perform- 
ing its respective duties, is required even to apprcximate success in 
the establishment of the truth. Forensic strife and the cross-examina- 
tion of witnesses are the methods best adapted to the ascertainment 
of the truth. It is the duty of counsel to make the most of the case 
his client has given him. It is essential that ail that is relevant to 
the case that can be said for each party in the détermination of the 
fact and law should be heard. The very fullest freedom of speech, 
within the duty of his office, should be allowed to counsel. In address- 
ing either court or jury, the advocate should be allowed to sélect and 
pursue his own line of argument, his own method of dcaling with the 
évidence, and the application of the law to it. Every fact the testi- 
mony tends to prove, every inference he may think arises out of the 
testimony, the credibility of the witnesses, their intelligence, want of 
sensé, or means of knowledge, are ail legitimate subjects of discus- 
sion. Illustrations and analogies may be used, based on the testimony, 
history, science, literature, or current events. The court would ncver 
stop the advocate in his attempt to draw inferences, or to establish in- 
tention, from évidence that has been ofïered. Whether an inference 
of counsel is rightly drawn from the évidence is for the jury to déter- 
mine. He may, of course, urge a fearless administration of the crimi- 
nal law, and he may complain that juries are more inclined to acquit 
than to convict. On the other hand, for the défense, he may warn 
juries against harsh and hasty verdicts, and may invoke the mercies 
of the law. The field of legitimate speech and appeal is broad — 
broader than we can indicate hère. But it is necessary to the proper 
administration of the law that there should be a limit to what the ad- 
vocate is permitted to say to the jury. Cases are to be decided by 
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juries upon the évidence, and when the évidence is offered by wit- 
nesses, the witnesses are subject to cross-examination. A défendant 
sliould not be subjected to a trial on the unsvvorn statements of an at- 
torney conducting the prosecution, even w-hen sucli statements are 
relevant to the case, for he would by this procédure be dcbarred the 
right of cross-examination and be also deprived of the right of ofifer- 
ing évidence in rebuttal. It is not within the legitimate province of 
counsel to state facts pertinent to the issue that are not in évidence; 
nor can he assume in argument that such facts are in the case when 
they are not. And counsel cannot be permitted to make a statement 
of facts, which, under the rules of évidence, would not be received if 
offered, the natural tendency of such facts being to influence the find- 
ing of the jury. To adopt any other view would enable the advocate 
to put before the jury for their considération statements not tested 
by cross-examination and facts which the law excludcs. 

Having said this much in relation to the subject generally, we fîrst 
consider an assignment of error made by Lowdon alone. He offered 
no évidence to prove bis good character. He unquestionably had the 
right to relv on the légal presumption that bis character was good. 
Mullen V. United States, lOG Fed. 892, 46 C. C. A. 23. The excerpt 
from the argument of the district attorney, numbered 1, is a strong 
appeal to the jury to présume that the character of Lowdon was bad 
because he failed to offer évidence that it was good. This was not 
only getting out of the record, but going contrary to the légal presump- 
tion to which the défendant was entitled. It was assuming that the 
defendant's failure to ofïer such évidence createcl a presumption that 
his character was bad. This was not a le,gitimate and proper argu- 
ment, and, on objection being made, the trial court should hâve stopped 
the district attorney and should hâve taken steps to remove, as far as 
possible, its influence upon the jury. But it is urged on behalf of the 
government that, conceding that the argument was not legitimate, it 
does not constitute réversible error. It is true that in like cases where 
the court sustains the defendant's objection to the argument and the 
words are at once withdrawn, it is held that the injurions efl^ect is 
removed, and the incident does not constitute ground for a new trial. 
Dunlop v. United States, 165 U. S. 486, 498, 17 Sup. Ct. 375, 41 t,. 
Ed. 799; Wright v. United States. 108 Fed. 805, 48 C. C. A. 37; 
Kellogg V. United States, 103 Fed. 300, 43 C. C. A. 179. But in this 
instance the district attorney did not withdraw the argument, and was 
sustained in making it by the action of the trial court. The principle 
which secures to every one accused of crime a fair and impartial trial 
on the évidence adduced is violated when the court permits the district 
attorney, against objection, to comment in argument to the jury up- 
on the failure of the défendant to offer évidence of his previous good 
character. McKnight v. United States, 97 Fed. 208, 38 C. C. A. 115; 
Bennett v. The State, 86 Ga. 401, 12 S. F. 806, 12 U R. A. 449, 23 
Am. St. Rep. 465; Davis v. The State, 138 Ind. 11, 37 N. E. 397; 
Fletcher v. The State, 49 Ind. 134, 19 Am. Rep. 673; Thompson v. 
The State, 92 Ga. 448, 17 S. E. 265 ; The People v. Evans, 73 Mich. 
367, 40 N. W. 473. 
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The exceptions and assignments of error that relate to the second 
excerpt from the district attorney's argument were taken, and are 
made, by both of the défendants. One of the défendants' attorneys 
appealed to the jury, saying: 

"Six of you caimot return a verdict, nor eleven, but it takes twelve men 
to reach a verdict" 

The intention was evidently to acquaint each juror with his power 
and his responsibility. Counsel on either side hâve a right to appeal 
to the conscience, sympathy, or sensé of justice of the individual juror 
in any fair and legitimate argument. Each juror acts, in a measure, 
on his own judgment and conscience, influenced and aided, of course, 
by the counsel, advice, memory, and expérience of his fellow jurors. 
But if défendants' counsel should submit an unlawful argument, or 
improper appeal to the jury, his violation of lavv or ethics would net 
justify the prosecuting attorney in taking a like course. His remedy 
would be to ask the court to stop the défendants' attorney when he 
clearly departed from a legitimate line of argument, or to request in- 
structions that would remove the harmful effect. If a departure from 
the field of legitimate argument by one side was sufficient excuse for 
the other side to pursue the same course, it would possibly lead to the 
trial of cases upon the assertions and statements of counsel, and not on 
the évidence adduced. 

In the second excerpt from the district attorney's argument, he as- 
serted, in effect, that if a juror decided that the défendants were not 
proved to be guilty, when he returned home, "the neighbors * * * 
might conclude that the jingle of the broken bankers' unlawfuUy and 
illy gotten gold" in his pocket had influenced his action and décision. 
The plain meaning was, if you décide to acquit, your neighbors will 
say you hâve been bribed with money — with the "illy gotten" money 
of the défendants. Although we acquit the learned district attorney 
of intending any threat, a juror unacquainted with criminal procédure 
might reasonably hâve concluded that he was warned against a prob- 
able charge of receiving a bribe or of conspiracy. 

In the case of People v. Mull, 167 N. Y. 247, 60 N. E. 629, the court 
of last resort in New York reversed the judgment of the trial court 
on account of the argument of the prosecuting attorney, although the 
court said that the "évidence in the record was ample to sustain the 
verdict." The argument of the prosecuting attorney in that case was 
that "a failure to convict cannot fail to excite widespread comment 
and indignation among the whole body of citizens of this country." In 
his address, the attorney said : 

"If tliere is a man wlio sits in tliose chairs tliat is willing to braiid himself 
witli suspicion by saying that Archie Mull did not commit tlils crime, my judg- 
ment of his character is not at ail correct. * * * It is no wonder that your 
neighbors hâve concluded that the integrity and deceucy of this panel of 
jurors, instead of Archie Mull, is on trial hère today." 

The court held that this speech being permitted made it doubtful 
"whether the défendant had been fairly convicted," and the judgment 
was reversed. 
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In Williams v. United States, 1G8 U. S. 382, 18 Sup. Ct. 92, 42 h. 
Ed. 509, the défendant, an officer of the United States, was convictpd 
of extortion in exacting moneys from Chinese immigrants for permis- 
sion to land and remain in the United States. The défendant proposed 
to show by witnesses that, while he was acting in such officiai position, 
"there were more females sent back to China than ever were sent back 
before or after." The représentative of the government objected to 
this évidence as irrelevant, saying in open court, and presumably in 
the hearing of the jury : 

"No doubt, every Chinese woman who did iiot psiy 'Williauis was seut baek." 

The Suprême Court said: 

"ïlie observation mad^ by the prosecuting attorney was, under the eircuni- 
stances, highly imjiroper, and not having been witliilrawii, and tbe objections 
to it being overrulod by the court, it tended to préjudice the rights of the ac- 
oused to a fair and impartial trial." 

In Hall V. United States, 150 U. S. 7G, 14 Sup. Ct. 32, 37 L. Ed. 
1003, the judgment of the trial court was reversed, because the dis- 
trict attorney was permitted to make an argument, against the objec- 
tion of the défendant, not based on évidence, which tended to préju- 
dice the jury against the défendant. We would not embarrass free 
discussion, so essential to the proper administration of the law. We 
would not regard many hasty and exaggerated expressions of attor- 
neys made in the beat of debate, which are not expected to become 
factors in the formation of the verdict. We wish to follow establish- 
ed rules, and to avoid introducing another élément of uncertainty in 
the trial of criminal cases by making a nevv' précèdent for the reversai 
of judgments. The difficulty of drawing a line between legitimate 
and improper arguments admonishes us that the trial judge often has a 
délicate and difficult task imposed on him. But, under the circumstances 
of this case, considering the character of the argument, the refusai of 
the trial judge to interfère at the time the objection was interposed, or 
to correct the probable effect of the argument by a subséquent instruc- 
tion, and because it does not appear affirmatively to us that no injury 
was donc to the défendants, we are constrained to hold that the judg- 
ment should be reversed, and a new trial granted to both défendants. 

We do not think it necessary to décide other questions raised. De- 
murrers were filed to each count of the indictment, and they were ail 
overruled. The learned district attorney says in his brief that "if the 
court should conclude that the demurrers to counts 5 and 6 should 
hâve been sustained because of alleged duplicities," there still remain 
14 "unimpeached and unassailable counts." We concur in the view 
of the district attorney that there are a number of good counts in the 
indictment, and, in view of the fact that the défendants may not again 
be put on trial on any count which the district attorney may now deem 
insufïicient, it seems useless to enter on the examination of the vari- 
ous assignments of error relating to the demurrers to the several 
counts. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 
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CROOKSTON LUMBER 00. T. BOUTIN.* 

(Circuit Court ot Appeals, Eighth Circuit November 30, lOOC.) 

No. 2,418. 

1. Master and Sebvant— Hazardoos Business— Caee Required. 

Wliere a œaster was engaged In op«rating a steam sawmlll, It owed 
a duty to Its employés to exercise ail reasonable care to provide tbem 
with suitable and reasonably safe machinery and Instrunientalitles with 
wbicb to perforai lâielr work. 

[Ed. Note. — For cases lu point, see Cent Dlg. vol. 34, Master and 
Servant, §§ 173, 203.] 

2. SAME— DeatïI or EmPLOTÉ— NEOUGENCB— QtTESTION FOB JCEY. 

In an action for the death of a sawmill euïployé, by belng pushed 
against tbe saw by tbe log can-lage, tbe fact that tli» catf lage niechanism 
was Bo out of repair that the carriage wouid creep along the traek 
toward the sav? wben the oontroHlnç lever was In a position Intended 
to keep the carriage at rest was suffideat to présent a question for 
the Jury. 

[Ed. Note. — For cases In point see Cent Dig. vol. 34, Master and 
Servant, §§ 1010-10r*.J 

3. SaME— ASSUMED RiSK. 

Where décèdent a sa-vvmtll employé, gave notice to défendant of a 
defect in tbe log carriage, and secured a promise t'roBi the superintendent 
of the mill to repair the same, décèdent did not assume the risk of 
tnjury caused by the defect In the currMge In eontinuiiig to work for 
a time thereafter reasonably sufllctent to enable défendant to repair 
the carriage, unless the risk was so obvlously and imminently dangerous 
that a person of ordinary prudence wouid not bave taken it. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and 
Servant i§ 574, 583, 587, 641, 645. 

Assumption of risk Incident to employment see note to Chesapeake 
& O. K. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Same— CoNTRimiTOEY Negltgence— Promise of Repair. 

That décèdent, a sawmill employé, gave notice to défendant of the 
defective condition of a log carriage, and secured a promise to re- 
pair, did not relleve hlm from tbe necessity of exereislng reasonable 
care for bis own safety In performlng bis duties, nor deprive the dé- 
fendant of the défense of contributory négligence In case décèdent failed 
to do so and was Injured. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master anà 
Servant §§ 675, 676, 700-709, 724, 727, f29.] 

5. Trial— Questions of Law or Fact— Disposition. 

A question of law always arises at the close of the évidence In any 
case In tbe fédéral courts, wbether tbere Is any substantial proof war- 
raiitlng a verdict in favor of plaintilï; and, in determining such ques- 
tion, ail tbe évidence and reasonable inferenoes therefrom must be con- 
sidered in the light most favorable to plaintlff. 

[Ed. Note. — For cases In point, see Cent Dig. vol, 46, Trial, §§ 339, 402.] 

6. Same. 

In order to Justify the direction of a verdict. In an action tried in 
the fédéral courts, the undisputed évidence must be so conclusive that 
ail reasonable men, In the exercise of an honest and impartial judgment, 
ean draw but one conclusion therefrom, and that the court, in the 
exercise of a sounil Judgment, wouid be required to set aslde a verdict 
returned in opposition tbereto. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 40, Trial, §§ 338, 
840, 379, 383 .1 

* Rebearing denied February 12, 1007. 
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7. Mastee akd Servant— Deatii of Servant— Oontributory Négligence. 

Décèdent, an employé in <a sawuiill, before opérations had commenced 
in tlie mornins, took a position on tlie sawyer's side of tUe pulleys 
ovei- wliieli tlie band saw was operated, practically in front of the 
saw, and witliin two feet of it wiiile it was being run at a bigli rate 
of speed. Décèdent placed liis left foot on tbe rail of the carriagc 
traciv, and bis right foot was raisf^l and resting on a lower extension 
of the guard pianli, his back i)eing toward the log earriage. In this 
position i)laintifE eudeavored to clean sawdust from tbe upper pulley 
witb a sticlî, and while doing so, tlie log earriage, the niecbanism of 
whicb was defective, noiselessly crept np from behind him unobserved, 
and before he could escape, forced his body against tbe teetli of the 
saw, by which he was instantly lîilled. Décèdent had knowledge of, 
and had coniplained of the creeping motion of the earriage, and had 
received a promise of repair two or three days before the accident; 
but, while standing in the i)osltiou he occupied, he took no précautions 
to ascertain whether the earriage was still. The position that décèdent 
took to clean the pulley was peculiar to him, and he conld easily hâve 
ocx'upied a différent position where he would hâve been perfectly safe 
from the danger. Hcjd, that décodent was guilty of contributory nég- 
ligence, as a matter of law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and 
Servant, § 720.] 

8. Same— Repair of Defects. 

Where the repair of a log earriage mefhanism in a sawmill would 
probably hâve involved a reconstruction of the valves leading into the 
earriage cylinder, and bave required a gênerai overhauling of the mill 
under and on which the connections between tlie hoiler and the earriage 
were located, and an employé comiilained of a dcfect in the earriage, 
and ohtained a promise of i'e])air, it was the heiglit of rocklessness for 
lîira to présume, in the absence of any évidence that such repairs were 
in progress, that they had been ma de tvvo or three days alter the promise 
was given. 

[Ed. Note.— I'"or cases in point, see Cent. Dig. vol. 34, Master and 
Servant, i§ 043, 045, 675, 706, 72'.).] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Marie F. Boutin, as administratvix of the estate of Frank Boutin, de- 
ceased, brought this action against the lumber cora])auy to recover damages 
for the death of the décèdent who was lier husband. ''l'Iie lumber compiiuy 
was operating a steam sawmill at ("rookston, Minn, Loixs were hauled from 
the river and rolled upon a deck at the north end of the mill frojn which, 
as needed, tiiey were separately rclled upon a earriage which carrier! 
tSem up against a vertically runuing band saw to he worked into Imnber, 
This earriage was aiiout 60 feet long, constructed of wood and iron, 
and suhicientiy heavy, bulky, and strong to steadily support and carry a large 
log. It was connected witb a piston rod driven by steam conducted from tiie 
boiler to the cylinder through adjustable ^-alves connected by rods and cranks 
witb the ojierating lever located on the west side of the track on which tlie 
earriage ran. The head sawyer, by operating the lever, could so opcn and 
close tbe valves as to run the earriage back and forth past the saw as busi- 
ness required. When tbe earriage was not in oiieration. the lever stood up- 
right or perpendicular. A forward inisli of tbe lever started the earriage 
forward from the log deck, and a backward pull stopjied the progress of tiie 
earriage and retm-ned it to the starting point for another siuiilar movonent. 
The day crew liegan work at 7 o'clocl; in the morning, but at 5 minutes 
before 7, the mill was started up to secure the proper speed of the saw. be- 
fore work began. Tbe saw was a continuons band of steel with teeth on one 
edge only, so operating around two large iiulleys revolved by steam power, 
and so located at the west side of the track as to présent its toothed edge 
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to the eud of the earriapre as it brought a log up against it for sawing. Th!s 
preliininary start put the pulleys and saw oulj' into motion. It was not 
Intended to, and dld not, cause the forward and back\vard inovenient of the 
carriage. Tlie crew ooiisisted auiong others of the hcad sawyer, who, auions 
other duties handled the lever for operathig the carriage, and whose plao^ 
was in front of the pulleys about three feet west of the carriage track, and 
a tail sawyer, who, among other duties, took off the sawcd product froni the 
carriage after the log had; passed tlie saw, and whose place was behind the 
pulleys, a safe distance west of the track. The flyins; sawdust in-oduced b.\- 
the opération of the mill collected on the iusida of the riai of the ujiper ]ml- 
ley, and, In order to keep the machinery in proper adjustment, rcquircd fré- 
quent removal. Tlie rim was about 12 inches wide, jind was sup]>orted b.v 
spokes leading from the hub to it, leavlng a few inches on either side of 
the spokes so exposed as to be readily cleaned by holding a stick fast against 
it and permitting the revolving wheel to pass it. This opération of clean- 
ing off tbe sawdust was generally perforined while the mill was speeding up 
preparatory for beginuing work. The bead sawyer's business was to clean 
the side of the rim next to him. and the tail sawyer's business the side next 
to him. The place where the head sawyer stood to operate bis lever was 
so near to the rim of the puUey that he eould reach it with the usual stick 
employed for the purpose of eleaidng it. There was a guard eonsisting of 
an upright plank bet-sveeu his standing place, and the revolving pulley over 
which he could safely jierform tbe cleaning proce.'js. There wero other places 
on either side, and close to the upright plank, where one might stand with 
comparative safety and perform the opération. 

There is évidence tending to show that, by reason of improper nd.1nstment 
of valves intended for adinittiug steam into tbe cylinder, it had for some 
time before October 8, 1904, forced its way slightly into the cj'linder and 
against the piston so as to move it and the rod Connecting with the carriage. 
thereby giving the carriage wbat is called a "creeping, advaneing motion," 
even when not desired or expected, and when the lever was Iwked in an 
upright position. Although denied by defendant's witnesses, there is évi- 
dence tending to sbow that such creeping motion had frequently occurred 
Just before October 8th, during the time the mill was being speeded «p be- 
fore tbe hour of starting came. The décèdent had been working for tho 
lumber company for several montlis in tbe cai)acity of tail sawyer. He had 
freQuently noticed this apparently automatic creeping motion of the carriage, 
liad warned other vvorkmen of it and had cautioned tliem to exercise eare. 
A short time before October 8th he told wltness Jlumi to watch the carriage, 
that he could not tell when it might start. Two or three days before that day 
he complained to defendant's superintendent about it and secured a promise 
that it sbould be repaired and put in order. On that day décèdent went 
to his work as usual. After the speeding of the mill had begun and about 2 
or 3 minutes before 7 o'clock he went to his place, back or south of the pul- 
leys, took the stick, and cleaned the inside rim next to him. The évidence 
fehows that the duties of his enipIo.\T:nent usually kept bim on the south side 
of tlie pulleys, and did not require Iiim to go to the nortb side except wlieii 
a newly flled saw was to be substituted for a dull one, on which occasion 
only he was required b.y the terms of liis employnient to be on the noi-tb side 
to help tbe head sawyer make tbe change. Kut there is évidence tending 
to show that décèdent frequently went over to the bead sawyer's side and 
performed for him tbe service of cleaning tlie rira on that side. 

On tbe morning in question, October 8, ]fK34, after cleaning the rim on his 
side, the head sawyer, not having gone to bis lever, but standing some dis- 
tance aeross the carriage track eastwardly tliereof examluing directions for 
the work of the day there posted, the décèdent went over to the nortb side 
apparently to help the head sawT^r. Instead of taking the position of ab- 
solute safety behind the upright guard plank, or either of the other positions 
of comparative safety a suttlcient distance away from the carriage track, he 
took a position practlcally in front of the saw, within two feet of it, while 
it was running at the r.ate of 5,000 feet per minute, with his left foot on the 
west rail of the carriage track, and his right foot raised and resting upou 
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a lower extension of tlie guard plank; and there with Iiis back to the car- 
riage that might at any time, as he knew, noiselessly start and bear down 
u])on him, lie stood Lolding tlie stick against tbe rim of the pulley in the 
process of cleaiiing it. AVliile so doing, and witbout any baekward look by 
liini, the carriage did start, and, witliout observation by hini, moved à<mni 
iipon bim, forced bis body against tbe teetb of tlie saw, and be was instantly 
killed. 

At the close of ail tbe évidence defendant's c-ounsel moved for an instrncted 
verdict in its favor. ïhe motion was denied and exception duly allowed. A 
verdict and judgnient followed in favor of tbe plaintiff, and tbis writ of 
error was prosecuted to secure a reversai of tbat judgment. 

Thomas J. Davis (Théodore HolHster, on the brief), for plaintiff 
in error. 

Charles Loring (Halvor Steenerson, on the brief), for défendant 
in error, 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant was engaged in a hazardous business. It owed a 
duty to its employés to exercise ail reasonable care to provide them 
with suitable and reasonably safe machinery and instrumentalities with 
which to do their work. 

The évidence, we think, was sufficient to go to the jury on the issue 
of négligence as charged. *It tended to show that défendant did not 
exercise reasonable care in keeping the log carriage well in hand or 
sufficiently under control during the preliminary period of speeding up 
its mill, to prevent its insidious and dangerous movement along the 
track where employés were likely to be. There was also substantial 
évidence tending to show that the décèdent complained to the superin- 
tendent of défendant company about the dangerous condition of the 
machinery, and particularly about the sudden and uncontroUed move- 
ment of the log carriage, and secured a promise from him to repair 
the same. The last mentioned facts, unless the risk of remaining was 
so obviously and imminently dangerous that a person of ordinary pru- 
dence would not bave taken it while the promised repairs were being 
made, warranted the décèdent in continuing to work for the défendant 
for a time thereafter reasonably sufficient to enable it to make good 
the promise, without assuming the risks ordinarily incident to the use 
of known defective machinerv (Plough v. Texas Pacific R. Co., 100 
U. S. 213, 235, 25 L. Ed, 612; District of Columbia v. McElligott, 117 
U. S. 621, 6 Sup. et. 884, 29 E. Ed. 946 ; Northern Pacific Railroad 
Co. V. Babcock, 154 U. S. 190, 200, 14 Sup. Ct. 978, 38 E. Ed. 958; 
Cudahy Packing Co. v. Skoumal, 60 C. C. A. 306, 125 Fed. 470, 
473; Homestake Min. Co. v. FuUerton, 16 C. C. A. 545, 69 Fed. 923; 
Roccia V. Black Diamond Coal Min. Co., 57 C. C. A. 567, 121 Fed. 
451) ; but they did not relieve him from the obligation to exercise 
reasonable care and précaution for his own safety while so continuing 
to perform the work. 

Défenses predicated upon assumption of risk and contributory négli- 
gence are essentially différent. Choctaw & Oklahoma, etc., R. R. 
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Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 34, 48 L. Ed. 96 ; St. 
Louis Cordage Co. v. Miller, 61 C. C. A. 477, 126 Fed. 495, 501, 63 
L. R. A. 551 ; Narramore v. Cleveland C. C. & St. L- Rv. Co., 37 C. 
C. A. 499, 96 Fed. 298, 304, 48 U R. A. 68 ; Cleveland C. C. & St. 
!.. Ry. Co. V. Baker, 33 C. C. A. 468, 91 Fed. 224; Peirce v. Clavin, 
27 C. C. A. 227, 82 Fed. 550, 553 ; Miner v. Connecticut River Rail- 
road, 153 Mass. 398, 403, .26 N. E. 994. Thcrefore, notwith.standing 
the fact that décèdent, by giving notice to défendant of the defective 
condition of its machinery and .securing a promise of its réparation, 
might hâve escaped for .some time the personal assumption of the risk 
ordinarily attendant npon continued service witli such defective ma- 
chinery, he might, and as will be presently seen, did not thereby re- 
lieve himself from the necessity of exercising reasonable care for his 
own .safety in performing the service, or deprive the défendant of the 
défense of contribntory négligence if he failed to do so. 

In District of Colnmbia v. McElligott, supra, the Suprême Court, in 
commenting upon the care required of a person situated like the 
décèdent, said: 

"If lie exposed hiniself to daiisers that were so tlu'PaJeniiis or obvions as 
likel.v to cause injury at any moment, lie would, not'.vitlistandjng îiny iirom- 
isDs or assnranr-es of tlie district snpcfvisor of tlie eliamcter alleged, l)s^ 
guilty of such contribntory négligence as w.oult! defeat his claim for injuries 
so received." 

In St. Louis Cordage Co. v. Miller, Supra, this court, after an- 
nouncing the gênerai doctrine of assumption of risk in ordinary cases, 
and calling attention to the exception relieving an employé from its 
obligation after making complaint and securing a promise of répara- 
tion said : 

"Of course ca:;es wliich fall under the excejition are not governcd by tlio 
l'ule, but the ouly défense remaining In sueh cases is that of conti'ibutory 
négligence." 

And in Homestake Min. Co. v. Fullerton, supra, this court said 
the rule which permits an employé to recover in cases coming within 
the exception is subject to the proviso: 

"That the servant exercised due care and tliat the dcfect oomplained of did 
not render the machinery so imminently and iuuuodiatoly diuigerous that lie 
sbould bave declined to use it at ail until it was ropaired." 

See, also, 1 Labatt on Master & Servant, § 432. 

In the light of the foregoing exposition of the lav;, we cnniiot agrée 
with plaintiff's counsel that the complaint of defective machinery and 
the promise by défendant to repair it rendered it liable in this action— 
notwithstanding any négligence of the décèdent. Such is not the law. 
He might bave been relieved from the assumption of ordinary risks 
att?ndTnt upon the use of defective machinery, but he still remained 
under the obligation of exercising reasonable care for his own safety. 

The rule defining reasonable care in any givcn case to be that care 
which ordinarily prudent persons commonly exercise in like circuni- 
stances is probably a sufiîcient generalization, provided emphasis is 
placed upon the last italicized words. The circumstances surround- 
ing a person at the time of his injury naturally, as wcU as a matter 
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of law, furnish an important considération in determining whether 
due care is observed by him. When he bas such knowledge of danger 
incident to the use of macbinery as prompts him to complain to bis 
master about it, and to require its repair as a condition for remaining 
longer in bis service, sucb circumstances indicating imminent personal 
péril would most liaturally suggest to an ordinarily prudent person 
the necessity for unusual care and watchfulncss for bis own safety. 
Tbe triers of tbe fact sbould thcrefore take into considération this 
naturally prudent instinct in determining wbetber on a given occasion 
one bas exercised ordinary care as just defined. Labatt on Master 
& Servant, supra. It is a well-settled rule, recognized by tbe courts 
of tbe United States, tbat a question of law always arises at tbe close 
of the évidence in any case, wbetber tbere is any substantial proof 
warranting a verdict in favor of tbe plaintifif. In applying this rule, 
considération most favorable to plaintiff must be given to ail the évi- 
dence and reasonable inferences arising tbcrcfrom (Mt. Adams, etc., 
Ry. Co. v. Lowery, 20 C. C. A. 596, 74 Fed. 463) ; the undisputed évi- 
dence must be so conclusive (1) tbat ail reasonable men in the exer- 
cise of an honest and impartial judgment can draw but one conclusion 
from it (Chicago, etc., Ry. Co. v. Priée, 38 C. C. A. 239, 97 Fed. 
423) ; and (2) that tbe court would in the exercise of sound judgment 
set aside a verdict returned in opposition to it (Railroad Co. v. Jones, 
95 U. S. 439, 24 L. Ed. 506; Delaware, etc., Railroad v. Converse, 
139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213 ; ElHott v. Chicago, Mil., 
etc., Railway, 150 U. S. 245, 14 Sup. Ct. 85, 37 h- Ed. 1068). The 
rule just announced is equally applicable when tbe issue of contributory 
négligence is involved. Elliott v. Chicago, ilil., etc., Railwav. supra ; 
Pyle V. Clark, 25 C. C. A. 190, 79 Fed. 744; Missouri Pacific' Railwav 
Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 921 ; Claus v. Northern Steam'- 
sbip Co., 32 C. C. A. 282, 89 Fed. 616; Rich v. Chicago, Mil, etc., 
Railway (just decided by this court) 149 Fed. 79. 

Tested by tbe rule just announced in any or ail its phases, we en- 
tertain no doubt about the contributory négligence of tbe décèdent in 
this case. Conceding to him the full right of going to the bead 
sawyer's side of tbe pulleys, and conceding tbat it was his duty to 
clear that side of the rim of tbe upper pulley as well as bis own, both 
of which are disputed by défendant, his method of doing the work 
according to the undisputed évidence was peculiar to bimself. Tbere 
is no substantial proof tbat any one else ever undertook to c'ean that 
side of the rim when standing as and wbere the décèdent did. Tbere 
is satisfactory proof tbat no bead sawyer whose employment expressly 
comprehended tbat duty ever undertook to do it that way. Only one 
witness out of many wbo were examined testified tbat he had ever seen 
décèdent do it in that way, and this witness said tbat it could bave been 
donc some other way, but tbat it appeared to be tbe easier way to do 
it by standing in tbe place wbere décèdent stood. It must be borne 
in mind that tbe cleaning could not bave been donc when tbe saw 
was not in motion. Tbe pulley necessarily had to revolve in order to 
clean the rim, and with its révolution the saw was also necessarily 
in motion, so tbat any proximity to tbe saw while cleaning the rim was 
potentia'ly dangerous. 



686 149 FEDERAL EEPOETEK, 

The décèdent was in the prime of early manliood, and possessed 
of unimpaired faculties of mind and body so far as the record dis- 
closes. He knew of the creeping tendency of the carriage, and was 
aware of its lurking danger and horrible conséquence. He had only 
a few days before warned a fellow laborer of its liability to suddenly 
start and move upon the tracks toward the saw, and cautioned him to 
be careful. Only two or three days before, he had given notice to 
his employer that he could not continue in its service, if it did net put 
a stop to that dangerous action. With ail this knowledge, at a time 
when the mill was speeding up and when alone the creeping motion 
could occur, and when, as known by him, it was liable to occur, he took 
his place on the track over which the carriage would necessarily move, 
in front of and close to the rapidly moving saw, and occupied himself 
intently with cleaning the rim of the pulley. He was in a place of im- 
minent danger, in such circumstances, and with such knowledge of his 
péril as, under the rule requirîng him to exercise the care which or- 
dinarily prudent persons do under like circumstances, imperatively de- 
manded immédiate, constant, and anxious vigilance and watchfulness 
on his part. He exercised no vigilance at ail. He could hâve detected 
the approach of the carriage by looking, but he did not. He paid no 
heed to the momentary possibility well known to him of the carriage 
moving down upon him, but stood there, back towards its approach, 
until about the moment it struck him, when, by its touch and a warning 
shout of one of his co-employés, he was aroused from his danger too 
late to save himself from the inévitable conséquence. Tested by any 
expression of the rule governing the subject, found in text-books or ad- 
judicated cases, the conduct of the décèdent, as disclosed by uncon- 
tradicted and indisputable, proof, was so heedless of conséquences, so 
hazardous and reckless as to clearly constitute contributory négligence 
on his part, and to warrant and require the court to say so as a matter 
of law. 

Counsel for plaintiff ask us to say that, because of the promise to 
repair made two or three days before his death, the décèdent had a 
right to assume that the machinery had, during those two or three 
days, been so repaired as to prevent the creeping motion of the carriage. 
Such repairs probably would hâve involved a reconstruction of the 
valves leading into the cylinder, and possibly of the pipes leading from 
the boiler to the cylinder, and of the rod leading from the piston to the 
carriage, and any of thèse repairs probably wou!d hâve required a gên- 
erai overhauling of the mill under and upon which the connections be- 
tween the boiler and the carriage were located. It is inconceivable 
that this work could hâve been done without attracting gênerai atten- 
tion; but whether the repairs might bave been made in two or three 
days or not is wide of the mark. Considering the imminent péril and 
danger of doing what the décèdent did unless the repairs had been 
made, it was the height of recklessness to blindly assume without in- 
quiry, and in face of the improbability of their being done without his 
knowledge, that they had been made, within the short period of time 
mentioned, and on such mère assumption to hâve incurred the great 
risk which he did. 
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Agaîn counsel contend that the décèdent, beîng a short man, could 
■not convenieiitly reach over the upright guard plank from which thc 
head sawer always cleaned his side of the rim of the pulley. That 
may be so, but whether convenient or not he could hâve done it, and 
he could also hâve performed the act of cleaning while standing at the 
■side of the plank, somewhat nearer to the revolving pulley. There was 
-no spécial urgency on the morning when the casualty in question hap- 
pened which required any impetuous, hasty, or unusually prompt ac- 
tion by the décèdent. He had ample time to do the work before 7 
•o'clock. A p-ace from which he could hâve performed his task in 
perfect safety was provided by défendant, and he was not justifîed from 
any considérations of personal convenience or otherwise in ignoring 
that provision and adopting the terribly dangerous method which he 
did. Morris v. Duluth, etc., Rv. Co., 47 C. C. A. 661 ; 108 Fed. 747; 
■Gilbert v. Burlington, etc., Ry. Co., G3 C. C. A. 27, 128 Fed. 529. 

After a careful considération of ail the évidence, and of ail the prop- 
'Ositions of law contended for by learned counsel for the plaintiff, we 
are constrained to say that contributory négligence was so apparent 
from ail the évidence that the Circuit Court erred in not instructing the 
•jury to find for the défendant. The judgment must be reversed, and 
the cause remanded, with instructions to grant a new trial ; and it is so 
lOrdered. 



COXEY ISL-\XD CO. v. DENNAN. 

(Circuit Court ol Appeals, Sixth Circuit January 19, 1007.) 

No. 1,508. 

1. Cabrtees— Actions Fon Deatti op Passengeb— Questions tob Juiît. 

Del'endnnt operated a passeiifrer Ixiat between the eity of CiiK'inii.TtI and 
a plensure resort a few miles up the river. Passengers In golng to and 
from the vessel at Cincinnati passed over a whartlnoat, between wiiioh and 
the steamer there was a ralled bridge three feet wide, and on the side 
of tlie stcnnier, where It rested. there was a spaee in the rallinf; nine feet 
wide. Gnards were usually stationed at snch space on either side of the 
bridge to protect passengers gnlng otf the boat from stepping or falling otf. 
Piaintiff's intestate, a Iwy 12 years oid, with his motber, her sister, and 
two small chiidren, returned on the boat late one evening with some 1,000 
other passengers. Tliere was raueh crowding nt the bridée, and eaeh of 
the woraen carried a child. In passing onfo the bridge in some way piain- 
tiff's intestate went to one side. and feil between the boats and was 
drowned. There was évidence tenrling to show that there were no gnards 
stationed at the sldes of the bridge. Eeld, that tlie question of defend- 
ant's négligence was one for the jury. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 9, Carriers, J5 1315, 
1319.] 
■2. Writ of Erkou — Revtew of Instriicttons — K'^nKrTmTJs. 

i*in exception to a charge. In order to found a riglit to revlew. must be 
sufiicleiitly distinct and spécifie to direct tlie attemiou of the court to the 
particuiar error which is the subject of complaint. 

[Ed. Note.— For cases in point, see Cent Ulg. vol. 2, Appeal and Error, 
5 1141 ; vol. 40, Trial, «§ CS9"()!)3 ] 

B. TBIAI^— INSTRUOTTONS — CONTRIBUTOEY NEGLIGENCE OF CnlLD. 

In an action to recover for tlie death of a boy 12 years old tbrongb the 
alleged négligence of défendant a requested Instruction, statlug generally 
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that plaintiff could not recover ifthe deeeased failed to exercise reason- 
able care, was properly refused, where it did not explaiii or defiue what 
would constitute reasoiiable care in one et bis âge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, ïrial, § 489; vol. 
37, Négligence, § 393.] 
4. Negliqence—Deatii of Cuild— Contbibutoby Negliqenck of Pakent. 

In an action by a mother to recovei* for tlie deatb of lier son, 12 years 
old, by falling frora a boat on wliicb be was a pas-senger «àth lier, tbrougb 
tbe alleged négligence of tbe détendant, wbicb was oiierating tbe boat, an 
instruction tbat plaintiff was bound to exercise ordinary care for tlie 
safety of lier sou, and if sbe failed to do so, "and ber failure in any way 
contributed" to ber son's loss, slie could not recover, was properly refused, 
as covering auy n(>gligeiice of plaintiff wliicb niay liave contributed to 
ber son's deatb bowever reiiiott>I.v. 

[Ed. Note. — For cases in iioint, see Cent. Dig. vol. 37, Négligence, § 396. 

Iniputed négligence, see Cbicago, G. W. Ky. Co. v. Kowalslïl, 34 C. 
C. A. 4.] 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Chas. H. Stephens and Lawrence Maxwell, Jr., for plaintiff in error. 
C. C. Benedict and J. Hartvvell Cabbell, for défendant in error. 
Eefore LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This was an action brought by the 
administratrix of Clarence M. Henry to recover damages for wrongful 
négligence of the défendant, resulting in the death of the person whose 
représentative she is. It is founded qpon a statute of Ohio, giving a 
remedy in such cases for the benefit of the relatives of the deceased who 
hâve suffered pecuniary loss from the.death. 

The circumstances out of which the cause of action is supposed to 
hâve arisen are thèse : Coney Island is a pleasure resort a few miles 
up the Ohio river from the city of Cincinnati. The Coney Island Com- 
pany is a corporation organized under the laws of West Virginia, and 
was in 1904 the owner of the Island Queen, a steamboat plying be- 
tween the city and the resort during the summer months of that year 
for the carriage of passengers. At the landing at the city, for the 
purpose of embarking and discharging passengers, the company had a 
wharfboat, over which passengers passed from the landing to the 
steamer and from the steamer to the landing. On the afternoon of 
August 26, 1904, the deceased, who was a boy of about 12 years of âge, 
with his mother and a sister of hers and two young children of the 
latter, took passage on the steamer from the city to the resort, and, 
after spcnding some time there, returned to the city on the last trip of 
the steamer for that evening. This was about half past 11 o'clock. The 
inother, her sister, and the children passed together from the steamboat 
toward the wharfboat. Both vessels at the passageway were much 
crowded. The mother was carrying one of the small children and her 
sister the other. The boy, Clarence, was by the side of his mother. 
Having difficulty in getting along in the crowd, his mother told Clar- 
ence that if he should get separated from her he should wait for her on 
the wharfboat. This was vidiile they were nearing the wharfboat and 
moving s!owly. In front or somewhat to one side of their course was 
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the gangway or bridge for crossing from the steamer to the wharf- 
boat. There was an opening in the railing around that side of the 
steamer of about nine feet, and in the middle of this was the bridge, 
about three feet wide, and having rails on each side to prevent people 
from falHng ofï. This bridge was movable, and when in use rested 
partly on tlie steamer and partly on the wharfboat, and was intended to 
provide passageway from one vessel to tlie other. There was an open 
space of about three feet on each side of the bridge, extending to the 
post at the end of the raihng. The vessels were near together, but 
there was an opening down between them of the width of from 7 to 
20 or 24 inches, as estimated by différent witnesses. Soon after the 
mother's direction to the boy, above stated, he got separated from his 
companions. He foUowed a lady who went over the opening at one 
side of the bridge, but in some way lest his footing, fell down through 
the opening, and was drowned. There was évidence tending to show 
that the crowd was dense about the gangway, moving in a mass. The 
sister of the boy's mother testified : "We had just to move with the 
crowd; we cou'dn't get one way or the other." More than 1,000 
people, men, women, and children, were on the steamer. The boy was 
bright and capable beyond his years, but neither he nor his mother had 
ever been on a steamboat before. The évidence tended to show that 
the bridge was liable to get misplaced from the rocking and listing of 
the boats, and that the wide opening in the railing was to accommodate 
the changing relation of the boats, and that the company kept a guard 
of from two to four men around the bridge to keep it in position, and 
also to keep passengers from going over tlie openings at the sides of it. 
But there was also évidence that on this occasion either there were no 
guards there, or, if there were, they did not stop or warn passengers 
who crossed at the sides of the bridge. We hâve stated the case in this 
détail because of the contention that the court erred in not instructing 
the jurv to find for the défendant. The jury found a verdict for the 
plaintifî, and assessed the damages at $ 1,000. 

Counsel for the plaintiff in error submit four questions for our con- 
sidération on this review : 

(1) Whether the court erred in refusing to give the peremptory in- 
struction asked. (2) Whether the court erred in its instru'-tions in 
stating the nature of the contributory négligence of the plaintiff which 
wou'd bar the recovery. (3) Whether the court erred in refusing to 
charge the jury that, "if there was an open space between the boat and 
the wharfboat, which might bave been seen by Clarence Henry if he 
had used reasonable care while leaving the boat. and you find that he 
walked or fell into such open space for want of reasonable care, the 
plaintiff cannot recover." (4) Did it err in refusing to instruct the 
jury that: 

"ïlie plaintiff, tlie motlier of tlie decoascd, was liound to exercise ordinary 
eai'c uuder ail the circ\imstaiK-es for the proteetion aiid safet,y of her son ; and 
if siie failed to do so, and her failure in auy way contriliutod to her son's 
loss, then slie cannot recover herein." 

1. In view of the facts (those either not disputed or such as the jury 
might find from the évidence) we think there were grounds upon which 
140 F.— 44 
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the jury might conclude that the company was at fault in not provid- 
ing more ample means for safely passing from the steamer to the 
wharfboat. There was a large crowd of passengers, many of them 
women and children, and the bridge was narrow. The boats were so 
near together as to tempt the unwary, the bridge being crowded, to 
pass over at the opening by the sides of it, and yet there was danger, 
as the sequel showed, that passengers might by a false step fall down 
through the opening. That there was danger of it, which the company 
itself appreciated, is shown by the fact that its practice was to station 
guards there, whose duty it was to see that passengers did not pass be- 
tween the bridge and the end of the railing; but more especially, be- 
cause the passage in that way was dangerous, and the company owed 
a duty to its passengers to maintain a guard there, to prevent accidents 
which were liable to happen from attempts to pass over the open space, 
and the évidence, as we hâve said, tended to show either that the 
guards were not stationed, or, if they were, they did not attend to their 
duty in this regard, and that the accident resulted from this fault. 
With respect to the contributory négligence charged by the défendant, 
we shall hâve more to say further on. We think it would hâve been 
palpable error for the court to hâve charged the jury that the évidence 
would not justify a finding that the défendant was négligent in the 
discharge of its duty to the deceased. 

2. In his charge to the jury, the presiding judge, after referring to 
the circumstances of the accident, and coming to the subject of the 
contributory négligence of the boy, wherewith he was charged by the 
défendant, said : 

"In View of ail thèse conditions that I hâve attempted hastily to sketch, 
and which you must earry in your minds, did that boy, at that time, know 
and appreciate the danger, if he attempted to step from the boat over to the 
wharfboat, of falling into the river? Do the conditions presented require or 
.iustify that conclusion? If he, for the sake of getting over to the wharfboat 
ahead of the great body of people on board who were pushing over the bridge, 
took the risk, then it was hls own négligence that caused him to fall into 
the river ; but if he did not appreciate it, if because of his âge he did not un- 
derstand and did not appreciate the danger, but believed that lie could pass 
in safety, that he might follow the woman who was passing over, and he was 
not advised to the contrary, then you would not be warranted in saying that 
he assumed the risk, or that he was négligent in following the woman over to 
the wharfboat in that way — the woman who preceded hlm." 

And in varying forms of expression this instruction was several 
times repeated in the course of the charge. The complaint made of 
this instruction is that it supplied a wrong test of the négligence of 
the boy, and that the court, instead of instructing the jury that his 
négligence depended upon his actual appréciation of the danger, should 
hâve told them that it depended upon the appréciation which he ought 
to hâve had of the danger, because it is said his lack of appréciation 
may hâve arisen from ''Is carelessness and inattention and the failure 
to exercise the faculties he possessed. But we think the criticism is too 
sharp, and does not fairly interpret the language of the court. In the 
circumstances of the case the jury were compelled to judge of the 
boy's knowledge of the danger by the test of probability. Taken alto- 
gether, the instruction of the court was that, if the boy had the means 
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of knowing the danger, and chose that way instead of going by the 
bridge, he was négligent. "Knowing the danger," said the court, 
"fully appreciating it, did he deliberately choose that way, with ail the 
risks it involved, rather than the way over the bridge?" It may be 
admitted that the boy, if he was not pressed on by the crowd and had 
freedom of action, and so was given a choice, was bound to exercise 
the faculties he possessed, and whether he did this in a reasonable way 
was to be determined from ail the circumstances. Deliberately choos^ 
ing necessarily implies the exercise of the faculties of the boy upon the 
knowledge which he possessed. In the case of Klatt v. Foster Lumber 
Co., 92 Wis. 622, 66 N. W. 791, which is cited for the plaintiff in error, 
the court stated the grounds of the rule which is invoked as follows: 

"The exercise of ordinary care iucludes tbe fair use of one's faculties and 
opportunities of observation, in order to learn and comprelaeud the dangers 
which are naturally Incident to the situation." 

This as a gênerai statement is undoubtedly correct. But it has more 
reasonable application to a case where the injured party is an adult, 
and has had previous opportunity for learning the dangers of the situa- 
tion. It has, however, a much feebler influence when the injured 
person is a mère youth without expérience, brought into péril on the 
instant without previous opportunity for observation ; for how could 
there be a duty to remember what he had never known, or to act upon 
an appréhension of danger which he did not at the time understand? 
But, whatever may be said of the technical merit of the distinction ad- 
verted to in its application to the facts of this case, other considéra- 
tions incline us to overrule this assignment of error. Notwithstanding 
the fact that the court repeatedly gave its instruction upon this point 
in the language stated, its attention was at no time called to the modifi- 
cation which the counsel now insist should hâve been made. At the 
close of the charge the court said to the jury: 

"I vvant to say to you, gentlemen, that if Clarence Henry knew and appre- 
ciated the danger in attempting to step over onto the wharf boat, he was gullty 
of négligence that would deprive the plaintifC of the right to recover." 

Counsel for the défendant said: "We cannot hear, your honor." 
Whereupon the court rejoined : 

"I will repcat, for the beneflt of counsel, that if Clarence Henry knew and 
appreciated the danger of attempting to pass over from this open space to the 
right of the bridge, onto the wharfboat, he was. guilty of négligence, and It 
would be no excuse that the woman in front of him was using that way In 
passing over ; he could not justify his action by following the woman in front, 
or anybody else." 

The counsel, without any suggestion of the error now complained 
of, filed eight exceptions to the charge, of which one was to so much of 
it as related to the subject of contributory négligence, reciting brief 
parts of it, but not indicating any ground on which the exception was 
rested. Nor was there any disclosure of the point now raised in the 
motion for a new trial, though from the opinion of the court it would 
seem that it was raised at the hearing of the motion. We must there- 
fore suppose that the counsel did not at the trial intend to présent or 
hâve in mind the distinction between actual knowledge and the obliga- 
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tion to act upon it, and that it was developed upon subséquent examina- 
tion of the record. In that case, error could not be assigned upon the 
instruction, though faulty. Counsel were bound to présent their point 
at the trial, so that the court might consider it, and cannot, under a 
broad excejDtion not aimed at it, upon subséquent search for error and 
finding it, bring it forward as a ground for reversing the judgment. 
It is a well-settled ruie that an exception, in order to found a right to 
review, must be sufficiently distinct to direct the attention of the court 
to the particular error which is the subject of complaint. A challenge 
which is aimless, and points to nothing in particular, either in what is 
expressed or omitted, does not perform the object of an exception. 
And it is equally well established that when without spécial request the 
court gives an instruction which is in the main correct, but requires 
some modification or addition to make it quite so, it is the duty of coun ■ 
sel for the party whose interest rcquires the modification to. ask f^r it 
or challenge the ins*-ruction because of the defect, and if they fai! to 
do this they are deemed to be content with it. This assignment of erro" 
is also overruled. 

3. The third request of the défendant for instructions was this : 

"If there was nn oiioii space betwepii the boat ami the whartboat, which 
might hâve been sewi by (^hu'ence lleury if he had nsed reasonable care wliilt; 
leaviiig the boat, aud you find tliat he wallied or fell liito such open space for 
.vvant of reasonable cave, the phiiiitiff canuot recover." 

Unless a reouest for instructions is entirely correct, and may properl^r 
be given without qualification or liability to be misunderstood, there 
is no error in refusing it. Brooks v. Marbury, 11 Wheat. 78, 6 L. 
Ed. 433. While, perhaps, this instruction might in gênerai be applica- 
ble to the case of an adult, it would need to be accompanied by an ex- 
planation of what due care is in the case of a young and inexperienced 
person. What care does this request imply was required of him? Was 
it care in attempting to cross at the opening, or was it care in 
crossinfi-? It should hâve specified, so as to direct the jury to the 
point of its application. Besides, we think that, although this instruc- 
tion was not given in the language or form in which it was expressed, 
the court did in substance state this rule, explained as it should 
be by référence to the youth and inexpérience of the boy. If, in 
the language of the court, he attempted to cross at the opening 'be- 
cause from his vouth and inexpérience he did not understand and an- 
precia^e the danger, he was not guilty of that want of due care which 
would bar the action. 

4. It is also assigned as error that the court erred in not giving the 
sixth instruction requested by the défendant. It was as follows: 

"Tlie plaintiff. the mother of tlie deceased, was bound to exercise ordinary 
care under ail cireumstances for the protection and safety of her son, and if 
she failed to do so, and her failure in any way contributed to her son's loss, 
then she cannot reeover hcrein." 

It would seem that the court overlooked the averment of négligence 
on the part of the mother contained in the answer, for in sta^ng the 
issues in the charge to the jury, after referring to the déniai of négli- 
gence on the part of the défendant, the court goes on to say : "Défend- 
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:int fnrtiier says that if he did fall from the 'Island Queen' and was 
(Irow ned, it was bccause of his own négligence, and not the négligence of 
tb.e défendant," and makes no mention of a charge of négligence on the 
part of the mother; and the record leaves open the possibility that the 
court declined this instruction because it was not supposed to be in 
issue. If such an inadvertence was seen, it was the duty of connsel to 
correct it. But it may not hâve been noticed, and we shall not dispose 
of the question on that ground. The Suprême Court of Ohio, in 
Wolfe V. Raiiway Co., 55 Ohio St. 51?, 45 N. E. 708, 3G L. R- A. 812, 
held that, in the trial of a case arising under the Ohio statute — 

"tlie contributory neslisence of tlie lieiiotieiavics, wbo are to reeeive tlie 
damages, and for wliose beuefit tbe action is brouiîlit in tUe name of tbe ad- 
uiiuistrator, is clearly a défense to tbe action, a^'aiiable to tbe person or cor- 
poration causing tbe injury." 

Admitting, for the présent purpose, that this was in such sensé a con- 
struction of the statute as the fédéral court is required to fo'low, a 
question arises whether the défense stated by the answer that, after 
denying its own fault, the death of the deceased "was caused solely by 
his own carelessness and that of his mother," would support a défense 
rested upon the contributory négligence of the mother — a défense 
which implies co-operative négligence on the part of both parties. We 
hâve some doubt upon this question (as to which see 5 Encl. PL & 
Prac. 11, U and Watkinds v. South. Pac. R. Co. [D. C] 38 Fed. 
711, 4 L. R. A. 2'M), but prefer to res^ our décision upon the ground 
that the rer^uest was not of itself a proper one to be given. The court 
is asked to say that, if the mother failcd to use ordinary care for her 
son, and the failure in any way contributed to his loss, she could not 
recover; but this v.'Oidd not be so unlcss her failure to use due care 
contributed proximate'.y to his loss. Any remote failure to exercise 
care for him, as, for instance, taking him along with her on that trip, 
would not bar the action. 7 A. & E. Encyc. of Law (2d Ed.) 380. 
Besides, if this instruction was intended to include négligence in tak- 
ing the boy vidth her, it is to be observed that the évidence leaves no 
room for doubt that the company received and carried men, women, 
and children indiscriminately, It was therefore in no position to 
complain if the latter were brought along. But probablv the instruc- 
tion requested was intended to apply to the care the mother gave the 
boy while they were passing along just before the accident, ?nd we 
think there was no évidence which fairly justified a finding that she 
was guilty of négligence. The évidence leaves no doubt that the steam- 
boat was much crowded. The on'y wdtnesses who testified to the im- 
médiate facts were Mrs. Dunham, the mother's sister, and the mother 
herself. The former testified that the mother said to the boy, "Chr- 
ence, yôu stay right by mamma, for fear you will get lost in the crowd," 
and "told him if he got separated, to wait for us on the wharfboat" ; 
and the latter testified that she "told liim to catch hold of mv drcss, so 
that we wouldn't get separated." vShe was carrying the little child of 
her sister in her arms, and thev had no reason whatever to apnrehend 
such a danger as confronted them. The only appréhension they had 
was that they would get separated, and for this they made provision. 
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In thèse circumstances we think there was no reasonable ground for 
imputing négligence to the mother. The conditions were ail of the 
defendant's creating, and she did the best she could in the circumstances 
in which she was placed. 

We are entirely satisfied that the verdict and judgment were right, 
and we find no sufficient reason for disturbing the resuit. The judg- 
ment will be affirmed, with costs. 



MILLER et al. v. MARGERIE. 

(Circuit Court of Appeals, NInth Circuit. January 7, ]907.) 

No. 1,311, 

1. Public Lands— Alaska Town Sïtes— Décision of Trustée— Conclusive- 

NESS. 

Under Act Cong. March 3. 1891, c. 561, 20 Stat. 1099 tU. S. Comp. St. 
1901, p. 1467], providing for tlie disposition of town site lots in Alaska, and 
authorizing the trial of conflietlng claims before the trustée on notice with 
an appeal to the Commissioner of the General Land Olfice, and from bis 
deci.sion to the Secretary of the Interior, the décision of the trustée is 
final, In the absence of fraud, accident, or mistake, with référence to ail 
questions of fact arising in such proceeding, exeept as the saine may be 
reversed by the Commissioner of the General Land Ofiice or the Secretary 
of the Interior. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41, Public Lands, 
§98.] 

2. Same— Fraud— Equitable Relief. 

In a suit to set aside a deed by an Alaska town site trustée for fraud, 
the fact that the proceeding in which détendant obtained the légal title 
to the lot in contre versy was ex: parte, was not of itself sufficient ground 
to justify a court of equlty in entering on an inquiry as to the truth or 
falsity of the évidence on which the trustée acted in coufiruiing defendant's 
claim to the property ; but it was ineuuibent on oomplainants to allège 
facts showing that, without négligence on their part, they were prevented 
by fraud or accident from appearing before the ti-ustee and submitting 
évidence to establish their right to enter the property. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 41, Publie Lands, 
§§ 341, 342.] 

3. Same— Pleading. 

In a suit to set aside a deed of an Alaska town site trustée for fraud, 
it was not sufficient to allège generally that complaiuauts did not hâve 
kuowledge of the hearing before the trustée or an opportunity to prove 
that the représentations made by défendant to the trustée in obtaining the 
légal title to the property were false, but the bili must also state the 
particular facts and circumstances which prevented complainants from 
having notice of the proceeding and an opportunity to protect 'their rights. 

[IBd. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, §§ 
341, 342.] 

Appeal from the District Court of the United States for the District 
of Alaska. 

E. M. Barnes, for appellants. 
Malony & Cobb, for appellee. 

Before GII^BERT and MORROW, Circuit Judges, and DE 
HAVEN, District Judge. 
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DE HAVEN, District Judge. This is an équitable action în which 
the complainants ask for a decree declaring void a certain deed by 
which the défendant acquired the légal title to lot 4, in block B, in the 
town of Juneau, Alaska. The bill of complaint also prays for gên- 
erai relief. The deed was executed to défendant by the trustée of 
the town site of Juneau under section 11 of the act of Congress ap- 
proved Mardi 3, 1891, entitled "An act to repeal tiniber-culture laws, 
and for other purposes." Act March 3, 1891, c. 561, 26 Stat. 1099 
[U. S. Comp. St. 1901, p. 116? j. The bill of complaint allèges that 
a trustée of the town site of Juneau was duly appointed, under the 
statute above referred to, and "that at ail times since 1885, plaintiffs 
and their grantors hâve been and now are (the paramount title of the 
United States alone intervening) the owners of and in the actual and 
exclusive possession of, until hereinafter named, and at ail times 
since said year 1885, hâve been, and now are entitled to the immédiate 
and exclusive possession of lot 4, block B, of the town of Juneau, 

district of Alaska" ; that the défendant "on the day of May, 

1903, falsely and fraudulently, and with intent to impose upon said 
trustée," represented to him "that he, the défendant, and his grantors, 
were the owners of and in possession of, and entitled to the posses- 
sion of, said lot on the 13th day of October, 1893, ever since had been, 
and then were such owners, and were at ail times in the possession 
of said lot, and at ail times entitled to the possession of said lot ; that 

said trustée did, on the day of May, 1903, at his office in 

Juneau, Alaska, actually hear, and détermine on said false statements 
as aforesaid, the said questions of said occupancy and ownership 
of said lot," and, acting under the belief that such statements were 
true, executed to the défendant a deed conveying to him the légal 
title to the lot in controversy. The bill then allèges : 

"That plaintiffs nor either of them had any knowledge of said hearing or 
any opportunity to learn of said hearing or any opportunity to deny said false 
statements or any part thereof, or to prove said statements or any part thereof 
false, at any time or place." 

The défendant interposed a demurrer to the bill upon the ground that 
"the same does not state facts sufficient to constitute a cause of action, 
in this : there are no allégations of fact shovv'ing how, or the means 
whereby, the plaintiffs were prevented from having knowledge of the 
hearing before the town site trustée, and there litigating the right of 
possession of the lot sued for, nor is it shown that such want of 
knowledge, or any want of opportunity to be heard before said town 
site trustée was induced or caused by the défendant." The District 
Court sustained the demurrer, and the plaintiffs, having declined to 
amend, thereupon rendered its judgment dismissing the action. The 
complainants appeal, and the ruling of the court sustaining the de- 
murrer is assigned as error. 

1. Section 11, of the act of March 3, 1891, entitled "An act to repeal 
timber-culture laws, and for other purposes" (chapter 561, 26 Stat. 
1099 [U. S. Comp. St. 1901, p. 1467]), provides: 

"That until otherwise ordered by Congress lands in Alaska may be entered 
for town-site purposes, for the several use and beneflt of occupants of such 
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town sites, by sueh trustée or trustées as may be nanied by tlie Secretnry of 
the Interior for that piirjiose, such eutries to be made under tbe provisions of 
section twenty-tbree liuiidved and eisbty-soveu of tbe Revised Statutes as 
near as may be ; and wben sueh entries sball liavo i)eeH made the Secretary 
of the Interior sball provide by régulation for tbe proper exécution of tlio 
trust in favor of tbe inbabitants of the town site. " * * " 

x\cting under the authority coiiferred by this section, the Secretary 
of the Interior on June 3, 181)1, made certain régulations providing for 
the entry of town sites and the disposition of lots thereon for the benefit 
of the occupants thereof. 12 Land Décisions, 583. Thèse régulations 
provide for the entry of the town sites and the actual survey of the 
same into lots, blocks, streets, and alleys, and the filing of the plats 
of the survey in the General Land Office. The plats were required to 
show what lots were occupied, and the names gf the owners, the dés- 
ignation of the ovi'ner of any lot not, however to be "taken or held 
as in any sensé or to any degree a conclusion or judgment by the trus- 
tée as to the true ownership in any contested case coming before him." 
Paragraphs 28 and 29 of said régulations further provide : 

"28 As soon as said plats are completed, tbe trustée will tben cause to ba 
posted in tbree consjjieuous places in tbe tovsii, a notice to tbe effect tliat sucb 
survey and plattin.tr liave been completed and notifylns ail persons concerned 
or iuterested in sucb town site tbat ou a designatod day he will i)roceed to set 
off to tbe persons entitled to tbe same, accordlus to tbeir respective interests, 
the lots, blocks. or grounds to wbicli eacb occui)ant tbereof sball be entitled 
trader the provisions of said act. Sucb notices sball be posted at least fit teeu 
days prior to tbe day set apart by tbe trustée for maknig sucb division and 
allotment. Proof of sucb notification sball be evideiK'edi by tbe afTidavit of the 
trurtee, accomi);uiied by a copy of sueh notice. 

"20. After such notice sball bave been duly f;iven. the trustée will proceed 
on the designated day, except in contested cases wbicb sball be disposed of in 
tbe nianner hereinafter iirovided, to set apai't to tlie persons entitled to roceive 
the Kjune the lots, blocks and srounds to wbicb siicb i)ersons. company or as- 
sociation of persons sball be entitled, according to tbeir respective interests," 
etc. 

After providing for the manner in which lots, in relation to wbich 
there is no controversy, shall be set apart to the persons entitled there- 
to, paragraoh 31 of the régulations .provides that the trustée shall, 
"where he finds two or more inhabitants claiming the same lot, block, 
or parcel of land, proceed to hear and détermine the controversy, fix- 
ing a time and place for the hearing of the respective claims of the in- 
terested parties, giving each ten days' notice thereof, and a fair op- 
portunity to présent their interests in accordance with the principles 
of law and equity applicable to the case, observing as far as practicable 
the rules prescribed for contests before registers and receivcrs of the 
local offices. * * * jf ti-,e notice herein provided cannot be per- 
sonally served upon the party therein named within three days from 
its date, such service may be made by a printed notice published for ten 
davs in a newspaper in the town in which the lot to be affected thereby 
is situated ; or, if there is none published in such town, then said notice 
may be printed in any newspaper published in the territory." The 
régulations also gave to any party aggrieved by the décision of the 
trustée the right to appeal to the Commissioner of the General Land 
Office, and, if dissatisfied with his décision, to still further prosecute 
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an appeal to the Secretary of the Interior. Under the law and the 
régulations of the Secretary of the Interior above set forth, persons 
claiming the right to obtain from the United States the légal title to 
lots in the town of Juneau were required to make application therefor 
to the trustée of the town site, and he was clothed with the authority to 
investigate and détermine the rights of ail persons making such applica- 
tions, and his action thereon has the same légal effect as that of the 
register and receiver in passing upon a claim of right to enter public 
land under the homestead or pre-emption laws ; that is, in the absence 
of fraud, accident, or mistake, his décision of ail questions of fact 
arising in such a proceeding was final, except as the same might 
be reversed upon appeal to the Commissioner of the General Land 
Office and the Secretary of the Interior. This rule in relation to the 
efifect of the décisions of the officers of the Land Department in dispos- 
ing of public lands of the United States is well settled. Johnson v. 
Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Shepley v. Cowan. 91 U. S. 
330, 23 L. Ed. 434; Lee v. Johnson, 116 U. S. 50, 6 Sup. Ct. 249, 
29 L. Ed. 570 ; Sanford v. Sanfo-d, 139 U. S. 642, 11 Sup. Ct. 666, 
35 L. Ed. 290 ; Durango Land & Coal Co. v. Evans, 80 Fed. 425, 25 
C. C. A. 523. Thus in Sanford v. Sanford, 139 U. S. 642, 11 Sup. Ct. 
666, 35 L. Ed. 290, the court, after stating that a court of equity will 
not interfère with the rightful exercise of the powers intrusted to the 
officers of the Land Department iri matters properly before them, or 
review their findings of fact, "for alleged errors in passing upon the 
weight of évidence presented," proceeded to say: 

"But where the matters determined' are not properly before the department, 
or its conclusions hâve been reached from a raiseonstruction, by its officers, of 
the law applicable to the cases before it, and it has thus denied to parties 
rlglits which, upoa a correct construction, would hâve been coneeded to them, 
or where misrepresentations and fraud hâve been practiced, necessarily aCt'ect- 
ing its judgment, then the courts can, in a proper proceeding. interfère and 
oontrol its détermination so as to secure the jnst rights of parties lujuriously 
afCected. Quinliy v. Conlan, -104 II. S. 420, 420, 2(> L. Ed. 800; Baldwin v. 
Starlcs, 107 U. S. 463, 4G5, 2 Sup. Ct 473, 27 L. Ed. 520. In suc-h cases a court 
of equity only exercises its ordinary jurisdiction to prevent Injustice from mis- 
construction of the laws or the machinations of fraud. * * • And the mis- 
représentations and fraud mentioned necessarily affecting the jurtgment of the 
department must be such as bave prevented the unsueeessful party from fuUy 
presenting his case or the officers of the gflvernment from fully eonsidering it, 
such as bave iniposed upon its jurisdiction or tumed its attention from the 
real controversy." 

It is true that in the case from which the foregoing quotation is 
made, and in ail of the cases above cited, the controversy was between 
parties who had actually appeared before the land officers and sub- 
mitted évidence in support of their respective claims, but thèse facts 
do not affect the principle upon which they were decided, or render 
inapplicable to the cause before us the rule which they déclare, namely, 
that the décision of the officers of the Land Department in the matter 
of a claim of right to enter public land of the United States, which 
was regularly and properly before them, cannot be set aside, except 
upon some one of the grounds upon which courts of equity proceed in 
adjudging void the judgment or decree of a court. The principle upon 
which courts of equity proceed in such cases is thus stated by Chief 
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Justice Marshall, in Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 3 
Iv. Ed. 362: 

"Any fact which clearly proyes it to be against conscience to exécute a judg- 
ment, and of wliich the injured party could not bave availed. himself at law, 
but was pr^ented by fraud or accident, unmixed witli any fault or négligence 
in himself or his agents, will justify an application to a court of chancery." 

See, also, Crim v. Handley, 94 U. S. 652, 24 L. Ed. 216 ; Dunlap 
V. Steere, 92 Cal. 344, 28 Pac. 563, 16 L. R. A. 361, 27 Am. St. Rep. 
143; Railroad Co. v. Neal, 1 Woods, 353, Fed. Cas. No. 11,534;. 
Brooks V. O'Hara (C. C.) 8 Fed. 529. 

The fact that the proceeding in which défendant obtained the légal 
title to the lot in controversy was ex parte is not of itself sufficient 
ground to justify a court of equity in entering upon an inquiry as to 
the truth or falsity of the évidence upon which the trustée acted in 
confirming the defendant's claim to such lot, but under the doctrine 
of the cases just cited it was incumbent upon the complainants to al- 
lège in their bill facts showing that without négligence upon their 
part they were prevented by fraud or by accident from appearing be- 
fore the trustée of the town site of Juneau, and there submitting évi- 
dence to establish their right to enter the lot now claimed by them. 
There is no allégation in the bill that the trustée failed to give the 
notice required by the régulations of the Secretary of the Interior, 
or, if such notice was given, that the failure of the complainants to be 
informed thereof and to appear before the trustée with their proofs 
was the resuit of fraudulent conduct upon the part of the défendant, 
or of some accidentai cause which would be recognized by a court of 
equity as sufficient ground upon which to hold that they ought not 
to be concluded by the action of the trustée in conveying the lot in 
controversy to défendant. The demurrer directed spécifie attention to- 
thèse defects in the bill, and was properly sustained. It is not sufficient 
to allège generally that the complainants did not hâve knowledge of 
the hearing before the trustée, or opportunity to prove that the repré- 
sentations made by the défendant to the trustée in obtaining the légal 
title to the lot described in the bill were false, but the particular facts 
and circumstances which prevented them from having notice of the 
proceeding, and opportunity to protect their rights, should be set out 
in the bill, so as to enable the court to détermine from the facts scy 
alleged whether the complainants show themselves to hâve been pre- 
vented by fraud or accident from appearing before the trustée and es- 
tablishing their right to acquire title to the lot which is the subject of 
controversy in this action. 

Decree affirmed. 



UNION RY. CO. V. ST.4.NDARD WIIIOEL OO. 

(Circuit Court of .'\ppeals, Sixth Circuit. December 4, 1006.) 

No. 1,572. 

Emixpjnt Domain — Condbmnation Pkoceedinos — Dismissal — Time. 

Sliannon's Tenn, Code, rehiting to (■ondemnation iiroceedings. provîdes 
for a preliminary inquest by a jury, wlio, if tliey flnd for tlie petitioner, 
assess tbe damages sustained and report to tlie court, ^^'bereupou sec- 
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tion 1859 déclares that, If no objections are made, the report shall 
be conflrmed and the land decreed to the petitioner ou payment of 
the damages assessed, with costs. Section 1861 gives to either party 
the right to appeal and hâve bis case tried anew before a jury, and section 
1863 déclares that an appeal does not suspend the opérations of the peti- 
tioner on the land, provided he give bond with security, etc. Section 
1865 provides that the petitioner shall not enter on the land until the 
damages assessed and thç costs hâve been actually isaid, or, if an appeal 
bas been taken, until a bond bas been given to abide tlie final judgment. 
Held that, where judgment bas been entered assessing tbe damages for 
land sought to be condemned for a railway right of way on the ti-ial of 
an appeal taken under section 1863, tbe petitioner was not thereafter 
entitled at its élection to dismiss the proceeding as to a portion of the 
land sought to be condemned merely because in its opinion the dam- 
ages assessed were too high. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§ 649.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

McFarland & Canada, for plaintiff in error. 

W. A. Percy and M. C. Ketchum, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The Union Raihvay Company, a Ten- 
nessee corporation, filed a pétition in the circuit court of Shelby coun- 
ty in that state against the Standard Wheel Company, a corporation 
of Indiana, holding a lease of a certain tract of land on Raleigh street 
in the city of Memphis, for the condemnation of a portion of the leased 
land for the purposes of its railway. The wheel company removed 
the cause into the Circuit Court of the United States and there con- 
tested the proceeding. A jury of view was summoned, who reported 
their assessment of damages of the défendant at the sum of $3,587.50. 
Under a privilège given by the statute of Tennessee both parties ap- 
pealed, and demanded a jury, for a trial in the common way of trial of 
causes in the court. At this stage of the cause the petitioner, by leave 
of the court, amended its pétition by including a strip adjacent to the 
other. We are to infer that a jury of view was not summoned in re- 
spect to the new strip, as no proceeding of that kind is shown by the 
record. In the proceedings in the cause a distinction of the two parcels 
was maintained to the end, the verdict and judgment being separate as 
to each ; that is to say, they show what sum was assessed and adjudged 
as damages for each. At the trial the jury assessed the whee! rom- 
pany's damages for the taking of the first-mentioned portion of the 
land at $4,000 and for the other at $6,566.40. A judgment was en- 
tered for the amount of thèse two suras. The railway company moved 
for a new trial upon several grounds, among them that the damages 
were excessive. The court overruled ail the other grounds, but held 
that the damages were excessive, and required the wheel company to 
remit $500 from the verdict for the first tract and $3,500 of the verdict 
from the other. This being done,the judgment was amended and re- 
entered. By this judgment it was by the court "ordered, adjudged 
and decreed that the défendant, the Standard Wheel Company, do hâve 
and recover of the petitioner, the Union Railway Company, as damages 
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for the taking of the thirty-four fooï strip [which was tîie parcel brought 
in by the amendment of the pétition] * * * three thousand, eight 
hundred and eighty-four and 30-100 dollars," that being the amount 
of the verdict, less the remittitur, with interest. In the sanie entry 
there was included a judgment for the damages in respect of the othcr 
parcel, and in the final statement of the amount of the recovery the 
sums allowed for each vvere added and judgment was rendered for the 
aggregate sum, and exécution was awarded for the whole amount. 
And it was by the judgment fnrther ordered that upon the paymicnt 
of the damages so determined the right, title, and interest of the de- 
fendant in the easement thiis condemned should be divested ont of the 
wheel Company, and the petitioner be put in possession. Thereupon 
the petitioner asked leave to dismiss its amended pétition and abandon 
its proceedings thereon, and that the judgment be vacated so far as it 
goes against it for the taking of the land brought in by the amend- 
ment. The ground on whicb the motion was made was not stated. 
The motion was overruled and the petitioner excepted. The error 
assigned is in this ruling. 

The statute of Tennessee relating to this subject provides for a pre- 
liminary inquest by a jury, who, if they find for the petitioner, assess 
the damages sustained by the défendants. They report to the court 
Thereupon it is provided by section 1859 of the Code (Shannon's 
Code) that: 

"If no objection is ninde to tlie roi)ort, it is coiifirnieil liy tlie court, and tlie 
land decreed to the petitioner, upon payiiient to tlie défendants, or to tlie clerk 
for their use, of the damages assessod, with costs." 

Section 1861 gives to either party the right to appeal from the find- 
ing of the jury and bave bis cause tried anew before a jury in the 
common manner of the trial of causes. Section 1863 is as foUows : 

"The taking of an appeal does not susjiend the oi>erations of the petitioner 
on the land. provided sueh petitioner will givc bond with good security, to 
be approved by the clerk, in double the amount of the assessment of the jury 
of inquest, payable to the défendants, and conditioued to abide by and per- 
forai the final judgment in the premises." 

Section 1864 authorizes a preliminary survey by the petitioner. 
But section 1865 provides that : 

"No person or company sliall, however, enter upon such land for the pur- 
pose of actuall.y oecu])ying tho right of way, untii the damages assessed by the 
jury of in(piest and tlie eosts hâve been actually paid ; or, if an appeal bas 
been takeu, until the bond has beeu given to abide by the flnal judgmeut as 
before iirovided." 

The question which we are required to détermine is whether at the 
time when the petitioner asked leave to dismiss its amended pétition, 
and that the judgment so far as it related to the new parcel brought 
in by the amendment be vacated, it had that right. The authorities 
quite genera'ly recognize that the right to discontinue such proceed- 
ings at some stage of their progress exists ; but there is a great diver- 
gence of opinion as to the time when the right ceases. The principal 
différence is in the holding that the right is ended by a final judgment 
fixing the damages and entitling the petitioner to take possession on 
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payment of them, and the holding that the right continues until he 
elects to take the property at the value fixed by the judgment. It 
would be a tedious task to canvass the great number of cases upon this 
subject which the industry of counsel has coUected in their briefs. 
Many of them will be found upon examination to hâve turned upon 
the particular language of the statutes under which the proceediiigs 
were taken. But many others were decided upon gênerai principles of 
justice and expediency. In the absence of any statutory provision 
leading to one conclusion or the other, we should be much inclined to 
think that the weight of reason and analogy would require that when 
the amount of damages to be paid the respondent has been adjudged 
upon a trial, and the right is adjudged to the petitioner to take the prop- 
erty upon payment of the damages, the obligations of the parties 
should be regarded as fixed. When such a proceeding is carried for- 
ward to a trial before a court and jury in the ordinary course of causes 
between party and party, it becomes subject to ail the rules and inci- 
dents of such causes. It was because of such characteristics that the 
Suprême Court held in Boom Co. v. Patterson, 98 U. S. 403, 25 L. 
Ed. 206, that the Circuit Courts of the United States might take juris- 
diction and adjudicate the case in the same manner as in ordinary civil 
actions. We cannot think that the condition stated in the judgment 
that the damages shall be first paid is of much importance in settling 
the question we are considering. It results from a constitutional re- 
quirement that it should be so. It is the order required by the na- 
ture of the proceeding. Besides, an adjudication that a man hâve 
a right to a bénéficiai privilège upon his performing some condition, 
and adjudging also that he perform the condition, is no strange thing 
in jurisprudence. There may be cases where, subséquent to the judg- 
ment, it appears that the petitioner cannot, for reasons beyond its con- 
trol, obtain or use the benefit of the judgment, as by disclosure of lack 
of title in the défendant, or the loss or cessation of power to use the 
property, the court on thèse facts being shown will relieve the peti- 
tioner and excuse it from compliance with the judgment. But this 
must be upon sufficient reasons, of which the court will judge. It is 
not a sufficient reason that the petitioner is dissatisfied with the price 
it is required to pay. Mutuality of obligation between parties to a 
judgment is a principle in its foundation. In such a proceeding as the 
présent the judgment binds the défendant. He has no choice but to 
surrender the property at the price which is determined by the contest 
he has been compelled to make. If the other party is free, nothing 
has been gained by the défendant. He may be pursued again and again 
until at last the other party has got a jury to fix a price which will be 
satisfactory to him. The resuit of the abandonment is to leave things 
as they were at the beginning; and we are aware of no rule of law 
which would prevent the party from proceeding anew as in the or- 
dinary case of voluntary dismissal or nonsuit. When a party under- 
takes to subject another's property to his own use, he must be deemed 
to be willing and intend to pay a fair price for it, and that such fair 
price shall be fixed by the verdict of a jury to be approved by the court. 
Good faith requires that he shall not use the power of the court to 
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vex the other party with successive experiments in the effort to get 
what lie wants at his own price. And the public lias an interest in the 
finality of the judgment. It will endure one litigation between par- 
ties, but not a répétition of it, to give one of them a chance to get a 
better resuit. The statute of Tennessee, whose laws we are required to 
administer, confirms thèse views in their application to the présent case. 
By section 1863 of the Code, above cited, the petitioner may take pos- 
session of the land on the coming in of the verdict of "the jury of in- 
quest" by giving bond "conditioned to abide by and perform the final 
judgment in the premises." It is true that in this case the report of a 
jury of inquest was waived, and the petitioner did not take posses- 
sion. But this does not affect the construction of the statute, which 
plainly contemplâtes that the final judgment is to be binding upon the 
petitioner, and the final judgment fixes the price he is to pay. On the 
appeal the cause is to be tried as a cause between party and party. The 
jury is to assess the damages. The court is to render judgment. The 
défendant is bound by it, and so is the petitioner, on principle as we 
think, but aiso by force of the statute. 

We are referred to no décision of the Suprême Court of Tennessee 
directly in point upon the construction of this statute as it affects 
the case in hand or upon the gênerai principles applicable to the sub- 
ject. The cases which are thought most nearly so are White v. N. & 
N. W. R. Co., 7 Heisk. (Tenn.) 518, and Stephens v. Duck River Nav. 
Ce, 1 Sneed (Tenn.) 337. In the former case the railroad company 
liad taken possession of White's land. In a suit brought by him to 
recover damages he obtained a judgment. Execution therein was re- 
turned nulla bona. He then brought suit to enjoin the use of the land 
until his damages were paid. And the court sustained him, holding 
that the title had not passed, and would not until the owner was com- 
pensated. The court said : 

"The most that ean be claimed by the appropriation is an Inchoate right 
that inay ripen into a perfect title upon the payment of the price." 

Nothing was adjudged or said that is hère disputed. In the case 
of Stephens v. Duck River Nav. Co., upon the return of the verdict of 
the jury assessing the damages and before the entry of the judgment, 
the petitioner moved to quash the proceedings for the reasons, among 
others, that the object for which the navigation company was or- 
ganized had become impracticable and the company had abandoned 
the project, and, further, that a bill had been filed for its dissolution. 
The motion was resisted upon the ground that the défendant had ac- 
quired by the verdict of the jury a right to the damages assessed. But 
the Suprême Court held otherwise, and said ; 

"We cannot assent to this reaisonlng. On the contrary, we think that an 
iitter abandonment of the contemplated scheme of imiirovement in good faith, 
at any time before the final judgment of the court upon the report of the jury, 
would take away the right of the party to insist upon the value of his prop- 
erty, and transfer of the title to the company, and leave him! to recover such 
damages, under ail the circumstances of the case, as he may hâve sustained 
T)y the érection of a dam during its continuance. Of course, in such case, the 
abandonment of the enterprise, and total removal of the cause of injury must 
be established by plenary évidence, and the évidence of abandonment must be 
<it a character to be, in law, binding and conelusive upon the company." 
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The right to abandon the proceeding after final judgment was not 
in issue, and was not decided. But the facts were such as to challenge 
the attention of the court to the time to which the right to abandon con- 
tinued, and it may well be thought that the language of the court, stat- 
ing that in certain circumstances a dismissal might be allowed "at any 
time before the final judgment of the court upon the report of the 
jury," was used deliberately. The court in which the trial is to be had 
is one of gênerai jurisdiction in respect to the relief it may render. 
In this case it rendered a judgment that the défendant recover the 
damages found and awarded exécution, which, as we are inclined to 
think, though we do not décide, was a proper exercise of its authority. 
At ail events, it was a judgment which it had power to render, and, if 
it erred in its exercise, the remedy was to take measures for its reversai. 
The petitioner, however, took the ground that it had the privilège 
to disregard it altogether and to demand that the court vacate the 
whole proceeding on its amended pétition. The case of Baltimore & 
Susquehanna R. Co. v. Nesbit, 10 How. 395, 13 L. Ed. 469, is cited 
by counsel for the petitioner as an authority for the proposition that 
it had the right to withdraw from the proceeding at any time before 
it should pay the damages and take possession. In that case, Mr. Jus- 
tice Daniel made use of some language, arguendo, from which, if we 
did not regard the statute of Maryland, such an opinion could fairly 
be deduced. But the case arose under a statute which did not con- 
template a trial and the judgment was rendered upon an inquisition. 
Besides, there was no affirmative judgment in favor of the défendant 
that he recover the damages. The petitioner did not tender the dam- 
ages, and five years after the Législature passed an act requiring the 
court to set the judgment aside and direct a new inquisition as if it 
had itself set the verdict aside and ordered a new inquisition. The 
court set aside the judgment, but the petitioner did not ask for a new 
inquest. On the contrary, claiming that the act of the Législature was 
void, the railroad company, seven years after the judgment, tendered 
the amount thereof, with interest. The question before the court was 
whether the act of the Législature directing the vacation of the judg- 
ment was void for the reason that it impaired the obligation of the 
contract which it claimed to hâve with the state by reason of its charter 
in which it was given the power of eminent domain. It seems a singu- 
lar contention, but it is enough to say that it did not claim to hâve a 
contract with the owner of the land. The court held the act was a 
valid exercise of power, that the railroad company had no contract 
with the state which prevented it from providing that there should be 
another inquisition for the damages, assuming even that the petitioner 
had not lost its right by its long delay in foUowing up the judgment 
by tendering the damages, which the court did not admit. From this 
examination of the case it is apparent that it décides nothing in conflict 
with the views we hâve expressed. The radical différence between 
an inquest and a trial would be of itself sufficient to distinguish it. 
We think the court did not err in denying the motion; and its or- 
der is affirmed, with costs. 
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COMMERCIAL PUB. CO. v. SMITH, 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1907.) 

No, 1,557. 

1. LiBEi.—AcTio'jsr— Défenses. 

The publication of a statement that a person has been arrostod on a 
criininal cliarge is uot aetionable if tlie statement is true, but if there is 
added to it by way of comment words wbich amount to an accusation, 
tbat tbe charge is true, or comment which assumes tlie guilt of the person 
arrested, by lieadlines or othervvise, the mère tact that the person was 
arrested on the cliarge stated is no justification for the words Imputlng 
guilt. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 32, Libel and Slauder, 
§ 148.] 

2. Same— Construction of Pc blication— Question for -Jury. 

A publication nuist be read and coustrued in the sensé in wbich the 
readers to whom it is addressed would ordinarily understand it, and the 
whole, ineluding display Unes, should be read and construed together, 
and its meaning and signification thus determined. When so read, if 
it is so unambigTious as to reasonably bear but one interprétation, it is 
for the judge to say whether it is defamatory or not ; but if it is capable 
of two meanings, one of which would render it libelous and aetionable and 
the other not, it is for the jury to say, under ali tlie circumstances sur- 
rounding its publication, ineluding extraneous facts admissible in évi- 
dence, which of the two meanings would be attributed to it by those by 
whom it might be read. 

|Ed. Note. — For cases in point, sec Cent. Dig. vol. 32, Libel and Slan- 
der, §§ 357-^^50.] 

3. Same. 

An item published by défendant in its iiewspaper, under the beading 
"Murderer Arrested." stated that a sherifC had arrested the plaintiff, who 
was wanted in anotlier state for the murder of a nian, the incentive be- 
ing robbery ; that rewards had been there offered for plaintiîï's arrest; 
thfit he did not deny being the man waiited, but claimed that he did not 
do tbe killing. In an action for libel because of such publication, the déc- 
laration admitted tlint plaintiff was arrested as tliereiu stated, and al- 
leced by innuendo that the article charged plaintiff with murder, and 
that rewards had been offered for liis arrest. which statements wcre false 
and untrue; that plaintiff had been in.iured tliereliy, etc. Helcl, that the 
question whether the article would be unilerstood by readers to so charge, 
and was theref ire iilieious, was one for the Jury, and that the court erred 
In chargiug that it was libelous per se. 

[I':d. Note.— For cases in point, sce Cent. Dig. vol. 32, Libel and Slan- 
der, S§ 357, 358.] 

In Krror to the Circuit Court of the United States for the Western 
District of Tennessee. 

E. E. Wright, for plaintiff in error. 
H. D. Minor, for défendant in error. 

Before ll^URTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Action for libel. Jury, and verdict and 
judgment for plaintiff". Défendant lias sued out this writ or error. The 
alleged libelous publication consisted in the publication in the news- 
paper published by the plaintiff in error of a spécial dispatch from its 
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own spécial correspondent at Augusta, Ark., in worda and figures as 

f oUows : 

"Murderer Arrested. 

"Augusta, Ark., Feb. lOth.— Sherlff Marshal Patterson arrested Fred Smith, 
camped in a tent ten miles north of Augusta, on White river. Smith is wanted 
at Kenaett, Mo., for liilllng old man P. E. Porch, tlie incentive being robbery. 
The State of Missouri offered $300, the county $200, and the citizens of Mal- 
den ?600, for Smitb's arrest Smith does not deny being the man wanted, 
but claims he did not do the klUing." 

The déclaration, by innuendo, averred that the meaning of the said 

publication was: 

"That the said plaintiff was a murderer ; that he had murdered an old man 
named F. B. Porch for the purpose of robblng him ; that a reward was being 
offered for the arrest of said plaintiff; and that he, the said piaintiff, on 
being arrested, did not deny that he was the man wanted." 

The déclaration admitted that so much of the item as stated that the 
plaintiff had been arrested by Sheriff Patterson at the time and place 
stated was true, but that the statement that "a murderer had been ar- 
rested, and that the said plaintiff was 'wanted at Kennett, Mo., for kill- 
ing old man Porch, the incentive being robbery' and that 'the state of 
Missouri had offered $300, the county $200, and the citizens of Mal- 
den $600,' for the arrest of plaintiff, and that the plaintiff did not deny 
being the man wanted," were false and untrue, and that by this false 
publication plaintiff had been greatly injured, etc. 

The défendant interposed three pleas: First. Not guilty. Second. 
That the publication did not refer to the plaintiiï but to one Fred Smith, 
a différent individual. The third plea was in thèse words : 

"For further plea, filed by leave of the court, the défendant says that the 
plaintiff was arrested by Sheriff Marshal Patterson in a tent near Augusta, 
Arkansas, on a charge of murder, and under the belief by the sheriff that 
he was guilty of that offense, and that the plaintiff did claim that he did not 
do the kllling for which he was arrested. The substance of the publication 
complained of is that the plaintiff was arrested on the charge of murder, and 
that he claimed that he was Innocent of that charge. The sheriff may bave 
made a mistake in the matter. The défendant says the article complained of 
did not State that the plaintiff is guilty of murder, nor does the language used 
bear that meaning. It only says and means, in substance, that the plaintiff 
was arrested on the charge of murder. Wherefore pleads this spécial justi- 
fication as to the truth of the words herein referred to in bar and défense of 
this action." 

The case turned below upon the sufficîency of this third défense, and 
must turn hère upon the question as to whether the meaning of the item 
was for the jury. In respect of the construction and interprétation of 
the item, the court said: 

"I charge you, gentlemen of the jury, that the publication set out in thé 
déclaration is libelous per se — that is, It is actionable on its face — and if you 
believe from a prépondérance of the évidence in the case that the défendant 
published the article, and if you further believe that it was published of and 
coneerning the plaintiff, and that it was untrue, then the plaintiff would be 
entitled to a verdict at your bands." 

He denied a request to charge that it was the province of the jury to 
détermine the meaning of the objectionable item, and that if they 
should find that the article or item only conveyed to those who read it 
149 F.-^5 



7,06, 149 FEDERAL EBPOKTER. 

"the meaning that the plaintifï was arrested by the sheriff on the charge 
of murder" etc., that the plaintiff could not recover if they should find 
as a fact that the plaintiff had been arrested by the sheriff upon a charge 
of murder, although the sheriff might hâve made a mistake in so doing. 
The publication of the fact that one has been arrested, and upon what 
accusation, is not actionable, if true. But a newspaper has no greater 
justification for the publication of defamatory matter than pertains to 
any private person. The défense against an action for writing or say- 
ing of one that he has been arrested upon a particular charge is that 
the fact is true. But if to this fact there is added, bywayof comment, 
words which amount to an accusation that the charge is true, or com- 
ment which assumes the guilt of the person arrested, by headlines or 
otherwise, the mère fact that the person was arrested upon the charge 
stated is no justification for words imputing guilt. Newell on Slander 
& Libel, p. 574; Usher v. Severance, 20 Me. 9, 11, 37 Am. Dec. 33; 
McBee v. Fulton, 47 Md. 403, 28 Am. Rep. 465. 

The plaintiff's case depended upon whether the publication in ques- 
tion went beyond a mère statement of the fact of his arrest upon the 
charge of murder. By innuendo he placed an interprétation upon the 
words printed, which, if established, signified that the plaintiff was 
guilty of the murder of Porch, and was the person for whom the re- 
wards had been offered as a fugitive from justice. 

The defendant's third plea was, in effect, an admission of the publica- 
tion, but a déniai that the words printed of him, when read together, 
meant more than that he had been arrested under a charge of being 
the man who had murdered Porch, and for whom rewards were offered. 
If this is the meaning which is fairly attributable to the article by those 
to. whom it was addressed, the plaintiff's case must fail. In such case 
the article would be justified by the truth of the only facts stated or 
implied, to wit, that the plaintiff had been arrested upon the charge 
of having murdered Porch with intent to rob him. The issue pre- 
sented by the defendant's third plea and the request for a spécial 
charge, referred to above, was as to the meaning of the article published 
concerning the plaintiff". The court, in effect, instructed the jury to 
find for the plaintiff by saying to them that the publication was "action- 
able on its face," and that if it was published of and concerning the 
plaintiff and untrue, then the plaintiff would be entitled to a verdict. 
This was not excepted to. But the spécial request proffered at the 
conclusion of the charge was in direct opposition. By it the court was 
asked to submit to the jury the meaning of the article, with an instruc- 
tion that, if they found that the item "only charged or conveyed to 
those who read it the meaning that the plaintiff was arrested by the 
sheriff on the charge of murder, and that the plaintiff claimed that he 
was not guilty thereof, that thèse words, under such a meaning, would 
not be libelous and actionable, if you find that the plaintiff was in fact 
arrested by the sheriff for murder, although the sheriff made a mis- 
take by so doing." This charge was denied. This was error. A 
publication claimed to be defamatory must be read and construed in 
the sensé in which the readers to whom it is addressetl would ordinarily 
understand it. So the whole item, including display lines, should be 
read and construed together, and its meaning and signification thus de- 



COMMERCIAL PUB. CO. V. SMITH. 707 

termined. When thus read, if its meaning is so unambiguous as to 
reasonably bear but one interprétation, it is for the judge to say 
whether that signification is defamatory or net. If, upon the other 
hand, it is capable of two meanings, one of which would be libeloiis and 
actionable and the other not, it is for the jury to say, under ail the 
circumstances surrounding its publication, including extraneous facts 
admissible in évidence, which of the two meanings would be attributed 
to it by those to whom it is addressed or by whom it may be read. 
Newell on Slander & Libel, § 290 ; Townshend on Libel & Slander, 
§§ 281, 286 ; 13 Enc. Pleading & Practice, 106 ; Sturt v. Blogg, 10 
Q. B. 908 ; Capital & Counties Bank v. Henty & Sons, 7 App. Cases 
741, 744; Watson v. Nicholas, 6 Humph, (Tenn.) 174; Bank v. 
Bowdre Bros., 92 Tenn. 723, 740, 23 S. W. 131 ; Dexter v. Taber, 12 
Johns. (N. Y.) 239; Mosier v. Stoll, 119 Ind. 244, 20 N. E. 752; and 
Twombly v. Monroe, 136 Mass. 464, 468. 

The plaintifif by innuendo assigned a meaning to the news item al- 
leged to be libelous, which, if established, would attach a meaning and 
signification imputing to the plaintif! an indictable crime of heinous 
character. In Cunningham v. Underwood, 116 Fed. 803, 807, 53 C. C. 
A. 99, we said that: 

'"When antécédent words are capable, as a matter of law, of being under- 
.stood In more than one sensé, it is the office of an innuendo to designiite that 
meaning which the plaintiff proposes to establish as the meaning inteuded by 
the défendant and understood by those who heard or read tbom." 

But the court relieved the jury of ail discrétion in the matter of the 
signification of the printed words by the instruction set out and by the 
refusai to give the instruction asked. In Sturt v. Blogg, cited above, 
and quoted with approval by Lord Selbourne in Capital & Counties 
Bank v. Henty, cited above, it was said by Wilde, C. J. : 

"It is tho duty of tlie judge to say whether a publication is capable of the 
meaning ascribed to it by an innuendo; but vvhere the judge is satisfled of 
that, it should be left to the jury to say whether the publication bas the 
meaning ascribed to it." 

The publication hère involved was not so free from reasonable doubt 
as to its meaning and signification as to justify the learned circuit 
judge in ascribing to it, as matter of law, the signification sought to 
be put upon it by the innuendo. There was room for the jury, taking 
into considération the display line and ail other parts of the dispatch, 
and ail the circumstances in évidence, to conclude that it would only 
convey to the readers of the paper the information that the plaintiff 
had been arrested under the charge of being the person accused with 
the mtirder of Porch, and for whom a reward was offered, and that 
plaintiff had admitted that he was the person wanted by the sheriff 
who made the arrest, but that he denied that he was the murderer of 
Porch. 

Thé case is to be retried. This fact makes it proper that we should 
express no opinion as to whether this meaning is the most natural in- 
terprétation, or one which imputes to the plaintiff the crime of murder. 

Judgment of the court below reversed, with direction to order a new 
trial. 
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MEnCHANTS' NAT. BANK OF TOLEDO, OHIO, v. COLB. 

(Circuit Court of Appeals, Sixth Circuit Jauuary S, 1907.) 

No. 1,560. 

1. Appeal— Master's Findings— Review. 

In a case brouglit to the Circuit Court of Appenls, on appeal from the 
judgment of tlie trial court after a liearing of the case on tlie uierits, 
and not on exceptions to the findings of a niaster, tlie appellate court 
was entitled to review the case indepeiident of the master's findings. 

2. BANKETJPTCY— ACT CE BANKKUPTCY— PeAUDUIvENT Convetance. 

Décèdent on March 23, 1898, executed a guaranty of payment of ail 
her sons' notes to a bank and ail renewals and new loans made by the 
bank to them. Décèdent was a woman of advanced years, wlthout spécial 
business expérience. ïhe bank thon extcnded. furtlier crédit to the sons, 
and during the five succeeding years they took care of their paper 
as It matured; It appearing that over $250,000 of their paper was 
discounted by the bank during that period. On Septeuiber 2, 1903, 
décèdent owned no personal property, except household goods, but owned 
real estate of considérable value, and bad no créditer, except N., to 
whom she owed a large sum, other than her indebtedness on the guar- 
anty, and on that day she conveyed her real estate to N. in payment 
of her indebtedness to him. At the tiine of this conveyance none of the 
outstanding notes discounted by the bank for her sons, had matured, and 
it did not appear that she had any knowledge of her liability on the 
guaranty. Hcld. it was not shown that the conveyance to N. was made 
with intent to hinder, delay, and defraud her creditors, or with intent 
to prcfer N. over her other creditors, so as to constitute an act of bank- 
ruptcy. 

Appeal from the District Court of tlie United States for the Western 
Division of the Northern District of Ohio. 
C. Brown, for appellant. 
A. L. Smith and G. W. Kinney, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from a judgment of 
the court below refusing to adjudge Lucy A. Cole a bankrupt. The 
act of bankruptcy relied on in the pétition was the conveyance by 
Lucy A. Co.e, on September 2, 1903, of ail her real estate to her credit- 
or, John T. Newton. It was charged she did this with intent to hin- 
der, delay, and defraud her creditors, and that, being then insolvent, 
she did it with intent to prefer Newton over her other creditors. The 
answer dénies she was insolvent at the time she made the convey- 
ance, and dénies that she made it either with intent to hinder, delay, 
or defraud her creditors, or with intent to prefer Newton over her 
other creditors. The pétition was filed June 1, 1904, the answer June 
28, 1904, and on December 23, 1904, the court, against the objection 
of the respondent, ordered the cause to be referred to a master, who 
was to hâve the powers of masters in chancery, under the rules of 
equity, to take "the proofs offered by the parties upon the issue made 
herein as to the insolvency of said Lucy A. Cole, and report the same 
to the court, with his findings of fact and conclusions of law thereon." 

Beginning on April 10, 1905, the master took certain testimony, and 
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on June 9, 1905, submitted his report, in which, after stating his find- 
ings of fact, he reported as his conclusions of law that on Septeni- 
ber 2, 1903, Lucy A. Cole was insoivent, and made the conveyance 
in question with intent to prefer one of her creditors over otliers, and 
to liinder, delay, and defraud her other creditors. To this fmding, 
exceptions were tal<en and the matter was heard by the court below. 
The character of this hearing is in dispute. A careful examination 
of the record satisfies us that the court acted twice upon the matter — 
first upon tlie exceptions, and tlien upon the entire case. The cause 
was referred to the master solely upon the issue of the insolvency of 
the alleged bankrupt at the time of making the conveyance of Sep- 
tember 2, 1903. The master found she was then insoivent. The 
court overruled the exceptions to this finding and affirmed the re- 
port in this respect. Having donc this, the court went on and heard 
the case upon the pétition and answer and reply and the évidence, and 
"upon a considération of the proois in said cause and arguments of 
counsel the court found that the facts set forth in said pétition were 
not proved, and that the said Lucy A. Cole was not a bankrupt as 
alleged in said pétition." Thereupon the court dismissed the pétition, 
from which this appea! was taken. 

After the entry of this judgment, there was an application by the 
petitioner for the reopening of the case and leave to offer further proof, 
which was denied; the court saying: 

"It Is true that the court inadvertently treated this as passing upon the 
report of the master, when, in tact, it came originally bcfore the court. 
The fact is thnt the court considered the case as if originally before it, 
aud disposed of it on the merits" 

From the record it appears that the case is hère, not simply upon 
the testimony taken before the master, but also upon a certificate of 
évidence made by the court setting forth certain stipulations, admis- 
sions, and testimony produced before the court which were not before 
the master. We hâve gone into this matter in some détail, because 
the point is pressed by counsel for the petitioner that, since the défend- 
ant did not take a cross-appeal, the findings of the master are bind- 
ing hère. The case is hère, not upon exceptions, either primarily 
or secondariiy, to the master's findings, but upon an appeal from the 
judgment of the court below, after a hearing of the case upon the 
pleadings and évidence — in other words, upon the merits — so that we 
are in no wise hampered by the master's findings and conclusions, but 
the whole case is before us. Ridings v. Johnson, 128 U. S. 212, 318, 9 
Sup. Ct. 72, 32 L. Ed. 401; EUiott v. Toeppner, 187 U. S. 327, 334, 
23 Sup. Ct. 133, 47 L. Ed. 200; Loveland on Bankruptcy (3d Ed.) 
§ 326. 

Coming to the merits, it appears that on March 29, 1898, F. E. 
Cole and G. H. Cole were engaged in the contracting business, paving 
streets and constructing sewers in Toledo, Ohio, and paving streets in 
Lima, Ohio. They had from time to time borrowed money from the 
petitioner, the Merchants' National Bank of Toledo, to aid them in 
their business, and at that time owed the bank $13,200, represented 
by seventeen promissory notes, ail executed during January, Febru- 
ary, and March, 1898. Lucy A. Cole was the mother of the Cole 
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brothers, and on March 29, 1898, she signed the following paper, pre- 
pared by the cashier of the bank and presented to her by one of her 
sons, G. H. Cole: 

"Mareh 29, 1898. 
"I hereby guarantee the paynient of ail notes of F. E. and G. H. Cole 
held by the Merchants' National Bank; also ail renevvals of the same, and 
tmy new loans made to either F. E. Cole or G. II. Cole by tlie sald bank. 

"Lucy A. Cole." 

Lucy A. Cole was then a woman advanced in years, who, while the 
owner of certain real estate in Toledo, was not engaged in business, 
and was apparently without spécial business expérience. Subséquent 
to the giving of this guaranty, the Cole brothers extended their busi- 
ness opérations, taking contracts in Tennessee and in Philadelphia, 
and the Merchants' National Bank enlarged their crédit as needed 
from time to time, until their indebtedness in the fall of 1903 aggregat- 
ed over $40,000. During thèse five years, from 1898 to 1903, the Cole 
brothers took care of their paper as it matured, either paying or renew- 
ing the same, and the évidence shows that over -S&ftOjOOO of their paper 
had been discounted in this bank during that period. Of the out- 
standing notes of the Cole brothers, only one matured on September 2, 
1903, a note for $6,000. The others matured later. On this day 
Lucy A. Cole owned no personal property, except household goods, 
but owned real estate of considérable value in Toledo, and, so far as 
appears from the records, had no créditer, except John T. Newton, to 
whom she owed a large sum, unless she was then liable to the Mer- 
chants' National Bank upon her guaranty. On this day she deeded 
ail her real estate in Toledo to Newton. 

The court below took the view that the testimony did not make out 
a case of intent on the part of Mrs. Cole, either to defraud her credit- 
ors or to prefer one over the others, and it reached its conclusion be- 
cause the testimony did not satisfy it that Mrs. Cole knew, at the time 
she made the conveyance, that she was insolvent, or that she had any 
créditer other than Newton. We can find no good ground in the rec- 
ord to withhold our approval of thèse conclusions. Mrs. Cole was 
not a business woman. She signed the guaranty at the request of one 
of her sons, understanding, as she testified, that it referred solely to the 
business her sons were then carrying on in Toledo. Some years pass- 
ed. They extended their opérations to Tennessee and Philadelphia, 
the bank at the same time enlarging their line of crédits ; and, accord- 
ing to the testimony, the guaranty was never mentioned to Mrs. Cole, 
either by her sons or by any officer of the bank. It is not an unrea- 
sonabîe inference that this paper, which had been prepared at the bank 
and signed by her on request, had passed from her mind. It naturally 
would, for the Toledo business — the notes held by the bank when the 
guaranty was given, the renewals thereof, and the new notes made in 
connection therewith — ail had been settled or taken care of . The only 
one who was calling his claim as a créditer to her attention on or short- 
ly before September 2, 1903, was Newton, to whom she had obligated 
herself in behalf of her sons, and whom she had promised to make a 
conveyance of her real estate in satisfaction of his claims, whenever 
he might demand it. She states in the record that she did make the 
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conveyance in August, 1903, and that the conveyance of September 
2, 1903, was made for the piirpose of correcting the description of her 
premises in the deed made in August. There was nothing in the fact 
that Newton demanded the conveyance in August, and afterwards, 
on September 2d, requested anotiier conveyance to correct the first. 
There was nothing in this to put her upon notice that her sons were, 
or were about to be, in trouble with the bank, or that she would be. 
involved on account of the old guaranty. 

It is not necessary for us to pass upon the nature of the guaranty ; 
but, conceding it was still in force — a thing we are not to be taken as 
deciding — there was certainly no liability as against her until her sons 
had failed to pay one of the notes or loans which the guaranty se- 
cured, and there could hâve been no failure of that kind until the 
close of September 2, 1903, when the note of $0,000 fell due and be- 
came payable, the other outstanding notes not maturing until later. 
No notice of the fact that her sons liad fai!ed, or would probably fail, 
to meet any of their obligations to the bank, was brought home to her 
on or before September 2, 1903, when she made this conveyance. As 
the case stands in the record, she had knovvledge on this day of but 
one creditor, Newton, to wliom she made a conveyance at bis demand 
in fulfillment of her agreement. She had a right to pay him, and she 
could not hâve made the transfer with intent to prefer him, unless at 
the time she had known, or had reason to know, of the existence of 
other creditors. And this is truc of the intent to hinder, delay, and 
defraud her creditors, That intent must be established by proof, fraud 
must be shown, and the good faith of the transaction must be success- 
fully impeached. Lansing Engine & Roiler Works v. Ryerson, 12& 
Fed. 701, TOS, G3 C. C. A. 253. Now, this bas not, in our opinion, been 
done. The testimony goes no further than to cast a suspicion. 

The judgment is affirmed. 



TJNTOX NAT. BANK OF KAXSAS CITY, 5IO.. v. NEILL. 
(Circuit Court ot Ai)])eals. Fiftli Circuit. December 11, 1900.) 
No. 1,540. 
Pabtnership— Trading rARTNEi!siiip~AT;inouiTY of Partsek— Borrowino 

MONEY. 

In un ordinai-y trading partners!) ij), a ijartiier lias implied autliority 
to l)orrow nioney on tlie crédit of tlie flnn, to draw, aud accept, nialvc, and 
indorse l)ills of exciiange and notes, in tlie iianie of tlie Hrni. 

[Kd. Note. — For cases in point, seo Cent. Dig. vol. 38, Partuersliip, §§ 
241-2.J5.] 

BlLLS AND NOTE.S— BONA FlDE PL HCIIASER— AUTlIOBITY OF MAKEB. 

Tliouffli a niember of a trading partuersliip bas no impliinl power to sigu 
tlie linu nanie as -au aecoininodation indorser of a lurte, yet, if be does so, 
liis uiiautborized act coustitutes iio défense to tlie firni as against a bona 
iide jiurcbaser for value in due course ; tbe pnper lieiiig sucli as to be sub- 
jeet to tbe law niercbant. 

, Same— BoMA Fide Purohaser— Reqi;isites. 

AVIiere tlie liolder of negotiuble ]iaper acquired it before maturity from 
auotber, wbo \^'as apparently tbe owner, and gave a considération tliere- 
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for, he obtained a good title, though he had knowledge of facts and cir- 
cumstanees that would cause him or a man of ordinary prudence to sus- 
pect that the person t'rom wbom he obtained it had no iuterest therein or 
authority to use it for his own benelit, and though by ordinary diligence 
he could hâve ascertained sueh facts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Bills and Notes, 
§ 8C9.] 

4. Sawe— Notice of Suretyship. 

Where a note when presented to petitioner for discount was signed on 
Its face by three persons, the fact that the name of a partnership subse- 
quently adjudged a banl^rupt appeared as the second signer was not notice 
to petitioner that the flrm signed only as surety for the flrst signer. 

5. S AME. 

Where a séries of notes discounted by petitioner were ail signed by three 
persons, a partnership which subsequently becanie a bankrupt being the 
second signer, the notes on their face did not indicate a eontract of surety- 
ship by which the second signer on being compelled to pay the entire note 
did so to the extent of two-thirds thereof as surety for the others. 

6. SaME~-J0INT and SEVKliAL LlABILITY. 

Where a séries of notes were signed by three persons, the second 
signer being a flrm which subsequently became a bankrupt, the flrm's 
eontract as principal was to pay tiie entire amount of the notes, and this 
was not changed by the fact that other signers had made the same promise. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Bills and Notes, 
I 542.] 

Appeal from the District Court of the United States for the West- 
ern District of Texas. 

For opinion below, see 143 Fed. 553. 

M. h. Crawford (W. I. Ford and W. L. Crawford, Jr., on the 
brief), for appellant. 

C. A. Keller, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The appellant presented to the référée 
in bankruptcy for allowance against the bankrupt firm of A. F. Hardie 
& Co. 13 notes for $3,500 each, aggregating $30,000. The claim 
was at fîrst allowed. Afterwards, on motion of the appellee, it was 
disallowed by the référée and expunged from the list of claims. The 
appellant excepted to the disallowance of its claim, and presented to 
the district court its pétition to review the décision of the référée. 
The district court affirmed the referee's décision, and the case is 
brought hère by appeal. The 13 notes are ail alike, except as to the 
date of maturit}', and are in the following form : 

".?2,50O.0O. Dallas, Texas, February 16, 3905. April 10, 1905, after date we 
promise to pay to the order of Spence and Léonard Hardie twenty-five hun- 
dred dollars, at Dallas, Texas, with interest from date until paid at six per 
cent per annum. If this note is not paid at maturity and is collected by suit 
or attorney. we fu.rther promise to pay ten per cent, additional on principal 
and Iuterest for attorney's fées. Value received. 

"Hardie Rose Co. 

"(By A. F. Hardie, Près.) 

"A. F. Hardie & Go. 

"A. F. Hardie." 

The firm of A. F. Hardie & Co. was composed of A. F. Hardie, 
James M. Hardie, and Max, Kaliski. It was a trading partnership, 
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engaged at the time the notes were made and negotiated in the pur- 
chase and sale of merchandise at San Antonio, Tex. The notes in 
question were signed in the firm name in the handwriting of James 
M. Hardie. Each note was indorsed on the back as foUows: 

"Spence Hardie, Léonard A. Hardie. Notice and protest waived. Pay Union 
National Bank, Kansas City, Mo., or order, Swotïord Bros. Dry Goods Co. By 
J. .J. Sw-offord, Pt. Notice & protest waived. Spence Hardie, Léonard A. 
Hardie." 

The Swofford Bros. Dry Goods Company had for a long time kept 
an account at the appellant bank, and the bank was in the habit of dis- 
.counting commercial paper for the company. On March 30, 1905, 
''the bank discotmted for the company the 12 notes in question, paying 
for them $30,306.80. This amount was placed in the bank to the 
crédit of Swofford Bros. Dry Goods Company, and shortly afterwards 
checked out by it. It is not" shown in the record how or from whom 
the Swofford Bros. Dry Goods Company received the notes, nor is it 
shown what hands they passed through before they came to the Swof- 
ford Bros. Dry Goods Company. The District Court found that no pro- 
ceeds of the notes ever came to the firm of A. F. Hardie & Co., and 
that Max Kaliski, who was an active meniber of the firm and who 
furnished a large part of its capital, received no benefit from the notes, 
and did not know of their exécution. 

It was clearly proved, and found as a fact by the référée and the 
District Court, that the appellant bank purchased the notes, paying 
for them their full value in cash before their maturity, and that it had 
no notice ofany infirmity in them, unless such infirmity is disclosed 
by the notes theraselves. The sole question decided below, and to be 
decided hère, is whether or not the appellant is an innocent purchaser 
wid'out notice of the 12 notes. As they were purchased before 
maturity and full value paid for them, and as the bank had no notice 
of any extrinsic fact tending to show any infirmity in the notes, it 
must be held to be an innocent purchaser without notice, if the notes, 
in the form in which they appear, are prima facie légal and binding on 
the firm of A. F. Hardie & Co. The question to be considered, there- 
fore, relates to the form of the notes. Do they convey notice fo the, 
purchaser that the transaction was not one in the usual and ordinary 
course of borrowing money or of other business for the benefit of the 
partnership? It was contended by the appellee, and held by the lower 
court, that "the name of the Hardie-Rose Company appearing as the 
first joint maker on the face of the notes, with the partnership name of 
A. F. Hardie & Co. immediately following, imparted notice to third 
parties that the transaction was not one in the usual and ordinary 
course of business," and that the notes, therefore, showed on their 
face that they did not prima facie bind the partnership. It is assert- 
ed in the briefs of counsel, and in the opinion of the trial court, that no 
case bas been found décisive of the précise question. 

It is elementary that the liability of partners, as such, dépends upon 
the principle of agency ; that any contract made by a partner for the 
partnership, with in the actual scope of the agency, is binding upon the 
firm; that in an ordinary trading partnership a partner bas implied 
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authority to borrovv money on the crédit of the firm, to draw and ac- 
cept, raake, and indorse bills of exchange and promissory notes in the 
name of the flnn ; and that, even when the partner exercising- such 
power abuses his trust for his own pecuniary advantage and to the 
injiiry of his firm, his copartners will be bound, unless the other party 
to the contract is chargeable with notice of the facts. It is weU set- 
tled, however, that the power of a partner, implied from the contract 
of partnership, to act as agent for his copartners and to bind them 
by contracts in tlie firm name, is hmited to transactions within the 
scope of the partnership business. Applying this hmitation, it has 
been held that the power is not implied to sign the firm name as an 
accommodation indorser (Lemoine v. Bank of North America, 3 Dill. 
44, Fed. Cas. No. 8.340), nor to make contracts of guarantv or suretv- 
ship. Bank v. Alden, 129 U. S. 373, 9 Snp. Ct. 333, 33 t. Ed. VZÏ ; 
Foot V. Sabin, 19 Johns. (N. Y.) 154, 10 Am. Dec. 308: Mauldin v. 
Bank, 2 Ala. 502; Brettel v. Wilhams, 4 Exch. (W. H. & G.) 623. 
But where such unauthorized contract is made, if the paper is of such 
a character as to be subject to the law merchant, an innocent indorsee 
acquiring it in the usual course of trade for vahie and before maturity 
' can maintain an action against the partnership. Kimbro v. Bullitt, 23 
How. 356, 16 L. Ed. 313; National Exchange Bank v. White (C. C.) 
30 Fed. 412; 1 Daniers Negotiable Instruments (5th Ed.) § 368, and 
cases there cited. The statement of thèse principles shows that the 
correct décision of the case at bar turns on the question as to whether 
or not the appellant is an innocent purchaser. 

There are conflicting décisions of the state courts on what is suf- 
ficient to put the purchaser of negotiable paper on notice of facts that 
deprive him of the character of an innocent purchaser. Hère we are, 
of course, governed by the law as settled by the fédéral courts. It is 
held by this court, speaking by Pardee, Circuit Judge, that since the 
leading case of Goodman v. Simonds, 20 How. 343, 15 E. Ed. 934, one 
who acquires mercantile paper before maturity from another who 
is apparently the owner, giving a considération for it, obtains a good 
title, though he may know facts and circumstances that would cause 
him" to suspect, or would cause one of ordinary prudence to suspect, 
that the person from whom he obtained it had no interest in, or au- 
thority to use it for his own benefit, and though by ordinary diligence 
he could hâve ascertained those facts. Bank of Edgefield v. F. C. 
M Co-, 52 Fed. 98, 2 C. C. A. 637, 18 L. R. A. 201 ; Swift v. Smith, 
102 U. S. 442, 26 L. Ed. 193. In Magee v. Badger, 34 N. Y. 347, 
349, 90 Am. Dec. 691, the court held that the purchaser of negotiable 
paper "is not bound, at his péril, to be upon the alert for circumstances 
which might possibly excite the suspicions of wary vigilance. He 
does not owe to the party who puts negotiable paper afloat the duty 
of active inquiry to avert the imputation of bad faith. The rights of 
the holder are to be determined by the simple test of honesty and good 
faith, and not by a spéculative issue as to his diligence or négligence." 
This case is cited approvingly in Brown v. Spofford, 95 U. S. 474, 
478, 24 L. Ed. 508. It is not', therefore, a question as to whether the 
notes on their face would excite the suspicion of the vigilant, or wheth- 
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er tlie appellant was négligent in not making inquiries as to the au- 
thority of tlie signing partner to bind the iàrm by the making of the 
notes; but the question is : Do the notes, on their face, show an il- 
légal and unauthorized use of the partnership name and crédit? 

In Ge!pcke v. City of Dubuque, 1 Wall. 175, 203 (17 L- Ed. 520), 
the court said : 

"Wlieu a eoriioviitiou lias power. unaer any circuiiistanceR, to issue nesoti- 
able seeurities, the bona Me liokler lias a rij^lit to présume tliey were issueil 
under tlie eircunistiinces \\liieli sive the reciuisite aiitliority, and tliey are 
no more liable to be impeaclied for auy intiniiity in tlie bands of suc-b a 
liolder than any otber commeroial paper." 

The principle announced seems to us equally applicable to the 
negotiable notes of a partnership. If a trading partnership, under any 
circumstances, bas the implied right and power to make promissory 
notes of the kind and in the form in proof, one to whom they are 
offered in the market has a right to présume that they were issued 
under the circumstances which gave the requisite authority. National 
Exchange Bank v. White (C. C.) 30 Fed. 412, 416; 1 Bâtes on Part- 
nership, § 352. 

The alleged inhérent defect that, it is clainied, imparted no- 
tice of the illegality of the notes as a partnership transaction, that 
is first urged, is that the name of the Hardie-Rose Company ap- 
pears as the first joint maker, and that the name of the partner- 
ship, A. F. Hardie & Co., immediately follows. The idea is that the 
partnership, being the second signer of the note, must be the surety 
of the first signer. There is no question about the authority of a 
partner in a trading firm having the authority to use the firm name 
to raise money on the partnership' s negotiable paper. There is no 
doubt, so far as the objection now considered is concerned, about 
his having the right to accept others as the sureties of the firm on such 
note. It follows that, if the notes in question were signed by A. F. 
Hardie & Co. only, their validity would be unquestionable ; or if they 
were made by A. F. Hardie & Co. as principal, and the other two 
joint makers as sureties, they would not be subject to the objection 
now considered. What, then, is the alleged infirmity which is so 
potent as to carry notice ? It is simply the fact that of the three names 
that of the partnership is second. This can be an infirmity only up- 
on the hypothesis that a presumption arises that the first signer of a 
joint note is principal and the others are sureties. No authority is 
cited showing that such presumption arises from the order in which 
the signatures are attached to a joint note. In Summerhill v. Tapp, 
52 Ala. 227, it vi^as held, Brickell, C. J., speaking for the court, that 
the fact that the name of one of several makers of a note was first 
in the order of signatures did not cause the "presumption of surety- 
ship" to arise. On the contrary, the court held that "ail who sign a 
promissory note, joint, or joint and several on its face, are esteemed 
joiiit, or joint and several promissors, unless the note expresses that 
they bear another relation." In Paul v. Berry, 78 111. 158, 160, the 
court said: 

"As between tbe makers, there arises no presumption simply from the note 
or the judgment that the first signer, or any otber nuiiiber lesg than the whole. 
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is or are to be treated as principal or principals, and tlîe others as eo-sureties, 
but it rests in évidence, to be iutroduced aliunde the note and Judgment, to 
détermine wJiat relation they sustain towards each other." 

Brandt says (1 Branclt on Suretyship & Guaranty, § 33): 

"Where several persons exécute a promissory note and there is notliius; 
on its face to sliow their relations to each other, there is no presmuptioii 1 rom 
the order in which they sign that any, or which, of the signera are sureties," 

Where the words of a note show it to be a joint obligation, and it 
contains no word to tlie contrary, and it is signed by several makers, 
two, three, or ten, there is nothing in the mère order of signing which 
créâtes any presumption of suretyship. Where there are three joint 
makers, as in this case, it would be just as reasonable to présume that 
the first two were principals and that the third was a surety as it is to 
présume that the first one is the bnly principal and the second and 
third are sureties. If we once abandon the words of the contract and 
resort to presumptions based on the order in which the makers' names 
are affixed to the note, we would find difficulty in applying the doctrine 
to notes signed by varying numbers of makers. 

In cases where évidence is admissible to show that a joint maker 
was in fact a surety, it would be admissible without regard to whether 
the alleged surety was the first, second, or third signer ; but no question 
as to other évidence than the notes themselves arises in this case. 

The learned attorney for the appellee argues that the fact that the 
attorneys for neither party hâve been able to find a single décision in 
which it was held that a member of a firm bas a right to sign a joint 
note with others and to bind his partners is "incontrovertible évidence 
that such a transaction is unusual and beyond the ordinary scope of the 
partnership business." The want of authority on the exact point prob- 
ably does not corne from the fact that partnerships do not join others in 
making negotiable joint, or joint and several obligations, but it springs 
rather from the fact that those engaged in mercantile business and 
litigation are of the opinion that the right of a partner in a trading 
partnership to exécute negotiable paper is not limited to instruments 
in which he, for his firm, is the sole maker or drawer. Many cases, 
we think, may be found in which the partnership is sued on such joint 
paper; no question being raised as to its haviiig any infirmity on its 
face. K^ler v. Jordan, 44 Miss. 283, was a suit on a note made by 
Daniel McLaurin, W. I. Draughn, and the firm of Faler, McL,aurin & 
Co. A copy of the note is not given in the report of the case, but it 
appears clearly that the firm of Faler, McLaurin & Co. was the last of 
the three signets. The partnership was composed of Cornélius Mc- 
Laurin and Faler. Neitlier of the first two signers of the note were 
members of the firm. Faler, a member of the firm, which firm was the 
third signer, interposed the défense that he did not sign the note, or 
authorize another to do so for him, but that the same was signed by 
some person to bind the firm of Faler & McLaurin as sureties for 
Daniel McLaurin, without his knowledge or consent. There was no 
suggestion made in the case that the partnership could not be legally 
bound by a joint, or a joint and several, note. The court said, citing 
as authority Winship v. Bank, 5 Pet. 539, 8 L. Ed. 216, that "the pow- 



UNION NAT. BANK V. NEILL. 717 

er of each partner to put the name of the firm to negotiable paper is 
so cssential to the conducting of its business that it is implied from 
the very existence of the firm" ; and the learned court added, speak- 
ing, it niust be remembered, of a joint promissory note in which the 
partnership which was sought to be charged was the third signer: 

"Whene'ver a partnership name appoars on commercial paper, the firm is 
in'inia l'acie bound, and the onus is on the firm and each member to show that 
it or he is uot liable." 

In Van Tine v. Crâne, 1 Wend. (N. Y.) 534, suit was brought by 
the plaintifï as the indorsee of a promissory note made by tire partner- 
ship of Crâne & Platt and one Robert F. Van Tine. The note was 
joint and several. The suit was brought against the partnership 
alone, which plead in abatement the nonjoinder of the other malser. 
The court, in deciding the case, said: 

"The note, having beeu signed by one of the partners in the partnership 
name, was the note of the firm, and not of the individuals composing it, so 
far as the remedy to enforee payment was concemed." 

There is no hint in the case that the firm could not join in a joint 
and several note that bound the firm to pay the whole amount of the 
note. A joint and several note, signed by a partnership and three 
other makers of the note, was held valid and binding on the partner- 
ship for the entire amount of the note in Re Holbrook, 2 Lowell, 259, 
Fed. Cas. No. 6,588. It is true that in that case the évidence, aliunde 
the note, showed that the last three signers were surcties, but there 
is no intimation in the case that the note on its face showed any in- 
firmity arising from the want of power of a partnership to make a 
joint note. 

If the inhibition against joint promissory notes by partnerships is 
to prevail, the principle would also be applicable to bills of exchange. 
While the drawer of a bill of exchange is generally a single person, 
copartnership, or corporation, yet two or more persons may unité in 
drawing a bill. In such case they become, of course, joint obligors. 
A person uniting with a drawer or drawers could do so as a surety, 
and such person is called a "surety drawer." 1 Daniel on Negotiable 
Instruments (5th Ed.) § 95, and cases there cited. If the principle 
contended for by the appellee vi'ere established as to promissory notes, 
it would be equally applicable to bills of exchange. It would foUow 
that a partnership could not become a joint drawer of a bill of ex- 
change, and in the event it became a second signer of a bill of exchange 
the presumption would arise that it was surety for the first signer, 
and the bill would be, prima facie, not binding on the par'nership. 
This view could not be reconciled with the décision of the Suprême 
Court in Kimbro v. Bullitt, 22 How. 256, 16 L. Ed. 313. In that case 
a member of a firm, which, acting by another partner, was a joint 
drawer and secoiid signer of a bill of exchange, was held liable at the 
suit of the drawees and acceptors, who paid the bill. It appears in 
the opinion that the bills were drawn by Morgan McAfee and the 
firm of Dément, Kimbro & Sons, addressed to Bullitt, Miller & Co. 
The bills were accepted and paid by the drawees, and suit was brought 
by them against Kimbro, a member of the firm of Dément, Kimbro 
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& Sons. Kimbro defended upon the ground that the principal acting 
parfner of his firm had no power to draw the bills sued on. It did 
not seem to occur to court or counsel that the firm had no power to 
become a joint obligor with Morgan McAfee as drawers of the bill, 
nor that the firm was to be presumed to be the surety of Morgan 
McAfee, the first drawer, or the drawer whose name was first signed. 
The court affirmed the judgment of the Circuit Court against I<vimbro, 
holding that a partner in a trading firm has a right, without the con- 
sent of his associâtes, to draw bills of exchange, and that the right of 
the acceptors who had paid the money to recover from the drawers 
could not be affected by the fact that one of the drawers had applied 
the money to an unlawful purpose. If it had been the law that a 
second signer of a joint bill is to be presumed to be a surety, or that 
a partner had no right, prima facie, to bind his firm in a joint bill, we 
cannot believe that thèse défenses would hâve been disregarded by 
the court and counsel. 

The learned attorney for the appellee insists that, if thèse notes do 
not show that A. F. Hardie & Co. was surety for the whole $30,000, 
they certainly do show that it was surety for two-thirds of the amount 
of the notes. The contention is that, treating the notes as joint notes 
of the three makers, the presumption is that each of the makers re- 
ceived only one-third of the considération, to wit, $10,000, and that 
the partnership of A. H. Hardie & Co. therefore became the security 
of the other two makers for $30,000. The idea is that, as each mak- 
er is jointly bound for the whole note, if the first and third signers 
fail to contribute to the payment of the debt, the second signer, A. 
F. Hardie & Co., would hâve to pay ail, and that, therefore, the firm is 
at least security for the other two signers for two-thirds of the debt, 
and that it follows that the paper cornes within the rule against the 
firm name being used as surety by a partner without the consent of 
his copartners. This argument, while seemingly sound, avoids the 
real question. It may be true that a joint note, or a joint and several 
note, contains, as between the makers, some of the éléments of surety- 
ship, in that, if one should fail to pay, another may be required to pay 
more, or that one, paying ail, may require contribution from the 
others. But such conséquences corne from occurrences subséquent 
to the making of the note, and are based on relations between the 
parties that would hâve to be shown by évidence other than the notes 
themselves. No contract of suretyship appears in the note. As be- 
tween the makers and the payées, there is no élément of a contract 
of suretyship. The payées, or their indorsees, can look to ail equally 
for payment, and the debt is the debt of ail. In the case of a joint 
and several note, any one maker, at common law, could be sued alone 
for the entire debt. The joint and several note, though written 
on one pièce of paper, is held by the law to be several notes — the 
separate note of each maker and the joint note of ail. 1 Daniel on 
Negotiable Instruments, § 94. In the jurisdiction where the notes 
in question were made and were payable, although they are joint 
and not several in terms, any one of the makers could be sued alone 
for the entire debt. Rev. St. Texas 1895, § 1203. The notes on their 
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face do not constitute an agreement by A. P. Hardie & Co. as prin- 
cipal to pay one-third, and as surety to pay two-thirds, if the two 
joint makers fail to contribute to their payment. The firm's contract 
is, as principal, to pay the entire amount of the note. The fact that 
others make the same promise does not alter the contract of A. F. 
Hardie & Co. The inhibition against one partner's binding the firni 
as surety is not an inhibition against making any contract ont of 
which may arise some of the conséquences, remédies, or liabilities 
usually relating to a contract of suretyship. A partner mây assign, 
or indorse, in the firm name, a negotiable note owned by and payable 
to the firm. If the maker should not pay it, the firm would be liable 
to the indorsee; and in that way the firm would become, in a sensé, 
the surety of the makers. It would be secondarily liable on the 
paper; the makers failing to pay it. Stearns on Suretyship, § 121, 
p. 191. 

In Gano v. Samuel, 14 Ohio, 593, it was held that one partner, 
for the benefit of his firm, in order to raise money for the firm, could 
use the partnership name in accepting a bill of exchange to be ex- 
changed for the acceptance of another firm ; it being in substance but 
the giving the name of the partnership to secure an indorser. And in 
Morris v. Maddox (Ga.) 35 S. E. 487, it was held that a member of 
a mercantile partnership, to raise money for the firm, has the power to 
exchange the promissory note of the partnership for the promissory 
note of another of like amount, the proceeds of which are intended 
for use in the partnership business. In both of thèse cases, the part- 
nership assumed liabilities, to say the least, that were analogous to 
that of suretyship. 

The conclusion we hâve reached in this case is, of course, not dé- 
pendent upon the correctness of the judgments of the learned courts 
in the last two cases we hâve cited. 

The second objection to the notes which we hâve just con- 
sidered — that they show on their face that A. F. Hardie & Co. 
is surety for two-thirds of their amount — is not, like the fîrst 
objection to them, based on the order of the signatures. If the 
second objection is sound, it is available when the partnership 
name is signed to the note first in order, for, if it be true that 
a firm, as one of the three makers of a joint note, is surety for 
the other two makers for two-thirds of the note, that condition wou'd 
accompany the contract whether the partnership signed first or last. 
The singular resuit would follow that while the partnership note, 
signed with its name only, would be regular, exciting no suspicion and 
showing no infirmity, the same note, with other solvent names signed 
to it under the partnership signature, would become irregular and show 
on its face an infirmity giving notice to purchasers. 

We are of opinion that the appellants are entitled to the protection 
afïorded by the law to bona fide purchasers. 

It is to be regretted that, in a case like this, a partner who has been 
guilty of no vvrong may be subjected to loss by the wrongdoing of 
his copartners. But, when the question a/ises as to which of tvifo 
innocent parties shall suffer, the loss should be made to fall upon the 
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one who has put It in the power of the guilty persons to perpetrate 
the fraud. 

The court is of opinion that, on the record before us, the 12 notes 
are provable claims against the estate of the bankrupts. 

The decree of the court of bankruptcy is therefore reversed, and 
the cause remanded. 



UNION NAT. BANK OF KANSAS CITY, MO., v. NEILU 

(Circuit Court of Appeals, Fifth Circuit December 11, 190G.) 

No. 1,547. 

Bakkruptcy— Review— FOEM OF Pboceedins. 

Bankruptcy Aet July 1, 1898, c. 541, § 25, ?,0 Stat. .').53 [U. S. Comp. St. 
1901, p. 3482], provides tliat appeals, as in e<iuity cases, inay be talœn in 
banlcruptcy proceediiigs froni tlie courts of banlvruptcy to the Circuit Court 
of Appeals in specifled cases, including a judgment allowing or rejecting 
a debt or claim of .'"^.jOO or rnore. lieUl tbat, wiiere a decree re.iected a 
ciaim for .$30.000 whicli pctitioner otïered to prove against the baul^rupt's 
estate, petitioner's rémedy was by appeal, and, having obtaiued relief 
by appeal, bis pétition to superintend and revise should be dismissed, 

[Kû. Note. — ^Appeal and review in bankruptcy cases, see In re Eggert, 
43 0. C. A. 9.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Texas. 

M. L. Crawfoi-d (W. I. Ford and W. L. Crawford, Jr., on the 
brief), for petitioner. 

C. A. Keller, for rcspondent.,, 

Before PARDEE, AIcCORxMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a pétition to this court invoking 
its jurisdiction to superintend and revise as matter^f law a decree of 
the bankruptcy court. The decree in question is one rejecting a 
claim for $30,000 whicii petitioner offered to prove against the estate 
of A. F. Hardie & Co., bankrupts. The controversy was aiso brought 
to this court by appeal, and the opinion in the appealed case, which 
has just been handed down, shows a full statement of the proceed- 
ings in the court below. 149 Fed. ?11. 

"^Section 35 of the bankruptcy act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 553 fU. S. Comp. St.' 1901, p. 3432]), provides that appeals, 
as in equity cases, may be taken in bankruptcy proceedings from the 
courts of bankruptcy to the Circuit Court of Appeals in certain speci- 
fied cases; the third being "from a judgment allowing or rejecting 
a debt or claim of $500 or over." In this case the petitioner's proper 
remedy was by appeal, and on appeal the decree below has been re- 
versed. 

The pétition is therefore denied, and the petitioner will be taxed with 
the costs. 
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THOMPSON-STARRETT CO. v. FITZGERALD. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 29, 1906.) 

No. 1,300. 

1. Masteb AîfD Servant— Action for Injury of Servant— Questions for 

Jury. 

In tlie construction of a steel building, tlie eontractor Itiid a platform 
of loose planks across tlie floor beams of the lower floor near an elevator, 
onto whlcli laborers were required to wlieel materials brougbt in to be 
sent up on the eievator. A plank on one side exten<led for several inc-hes 
over a drop of four inches in the lloor beams, and when plaintiff, vvho 
was one of such laborers, stepped on it the plank tipped and threw him 
and his barrow into the cellar causing his injury. Ùeld. that the ques- 
tion of the contractor's négligence and failure in its duty to provide its 
employés with a reasonably safe place to work, and of plaintiff s con- 
tributory négligence were properly submitted to the jury, in an ac- 
tion to reeover for the injury, the projection of the plank without support 
not being obvious to one on tbe platform. 

[¥,d. Note. — For cases in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ lOlO-lO-jO, 1089-1132.] 

2. Same— Place of Work— Liabilitv of Master for Impkoper Construc- 

tion op Staging— Négligence of Fellow Servants. 

If the building of stagings and scaffolds is not within the duty of a 
servant who may hâve to use them in doing his vs^ork, and if he lias no 
hand in erecting them, he is not a party to the négligence of tliose serv- 
ants to whom the master assigiis the duty of providing such appliances, 
and he may recovei" from the ma&ter for an injury resulting froin their 
négligent construction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and 
Servant, § 479.] 

3. Appeal— Présentation of Op.jectioks in Tbial Court- I'leading— Vari- 

ANCE. 

A défendant wlio contests a case on the merits without objection to 
tho évidence offered on the ground of a variaiice, which uiiglit hâve been 
cured by an amendnjent of the pleadiDgs, otunot assign such variauce as 
a ground for reversai in an Appellate Court. 

In Error to the Circuit Court of \hi United States for the Eastern 
Division of the Northern District of Illinois. 

Ames G. Miller, for plaintifif in error. 
B. J. Wellman, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. The plaintifï in error, défendant below, 
was engaged as eontractor in constructing a steel frame building. On 
the first floor a temporary platform had been made by laying boards 
across the beams. From this platform a hoist took bricks and other 
materials to the upper floors. Common laborers wheeled bricks along 
a runway from without the building to the platform, left there the 
loaded barrows to be hoisted, and went out wheeling the empty bar- 
rows that had been let down. Plaintifï, one of thèse common laborers, 
went to the side of the platform to get an empty barrow whose wheel 
was over the edge, and fell into the basement, receiving the injuries 
complained of. 
149 F.— 46 
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Under the assignment that the court erred in allowing the case to 
go to the jury, defendant's first contention is that there was not suffi- 
cient évidence of négligence in the construction and maintenance of 
the platform. From a careful reading of the entire bill of exceptions, 
it seems to us that the jury were warranted in finding that the platform 
was made and continuously maintained of two layers of plank sup- 
ported by beams 10 feet apart; that the planks of the lower layer were 
12 to 14 feet long ; that som,e planks of the upper layer were as short 
as 8 feet; that at the edge where plaintiff fell there was a drop of 4 
inches in the top surface of the supporting beams, which was occasioned 
by the construction of an ash pit ; that the lower plank extended part 
of its width beyond the edge of the 4-inch drop ; and that the upper 
plank was laid so that one of its ends did not reach one of the support- 
ing beams. There was évidence that it was customary to build such 
platforms without fastening down the planks in any way, but not that 
it was customary to rest the outer planks upon insufficient supports. 
This structure might fairly be inferred not only from the testimony of 
witnesses who described the platform, but also from plaintiff's account 
of the manner of his fall. He says that the plank at the edge tipped 
sidewise, and that he and the barrow and the plank went down. De- 
fendant's foreman testified that "the top of the iron work was ail level," 
but on going into particulars he showed that the ash pit was 14 feet 
long north and south ; that the beams, extending over it north and 
south 10 feet apart, were dropped 4 inches below the gênerai level of 
the floor ; and that "flanges" on top of the north 7 feet of thèse beams 
came up to the floor level. So this platform, built out over the ash pit, 
at its south edge would encoimter a 4-inch drop, unless thèse 14-foot 
Steel beams were constructed so that the south 7 feet thereof would 
hâve been 4 inches above the floor level if they had not been dropped, 
as the witness says they were. No such unusual form of beams was 
testified to. 

On the basis that défendant, as master, had undertaken to provide 
its servant a safe appliance in the performance of his work, a finding 
of négligence was justified by the foregoing view of the évidence. 

As the extending of the outer planks beyond the edge of the small 
jog in the beams was not necessarily apparent to a laborer who went 
on the platform in the performance of his work, there was no error 
in submitting the question of contributory négligence to the jury. And 
as there was no évidence that plaintifï had notice or knowledge of the 
defect, the risk was not assumed. 

It is further contended under the same assignment that the alleged 
négligence was not that of défendant, but of fellow servants of plaintifï. 
If the building of stagings and scaflfolds is not within the duty of a 
servant who may hâve to use them in doing h:s work, and if he lias 
no hand in erecting them, he is not a party to the négligence of thosè 
servants to whom the master assigns the duty of providing such appli- 
ances, and he may recover from the master ; but if it is the duty of a 
body of servants to construct a staging as an incident of the work upon 
which they are employed in common, the master performs his f uU 
duty by providing suitable and sufficient materials and men, and he 
cannot be held by one of the body for the négligence of any of the 
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others. Phœnix Bridge Company v. Castleberry, 131 Fed. 175, 65 C. 
C. A. 481; National Refining Company v. Willis (C. C. A.) 143 Fed. 
107. There was évidence that the staging or platform in question was 
built by a scaffold gang under, and according to the direction of a scaf- 
fold foreman, who hired men for that purpose ; that this foreman was 
also the foreman of the common laborers of whom plaintifï was one ; 
and that he "took any of the laborers who happened to be around to 
build the scaffolds." But plaintiff did not take part in building this 
platform, nor was it shown that he had ever performed or been, called 
on to perform such work. Indeed, he testified that he did not know 
that his foreman was also the foreman of the scaffold gang. From 
this évidence it might be inferred that scaffold building was a separate 
branch of work, not within the scope of plaintiff's employment. And 
conceding that a contrary inference might also be drawn, the question 
was one for the jury. 

Complaint is made that the case proven varies from that declared. 
But inasmuch as défendant was willing to contest the merits of the 
proven case without objection, and without calling attention to the 
variance, which could hâve been cured by amendment on proper terms 
as to costs and continuance, there is no just grievance. 

The court refused defendant's request to charge the jury that, if 
the accident happened through the négligence of the foreman or 
workmen in directing or constructing the scaffold, the plaintiff could 
not recover. The giving of the instruction would erroneously hâve 
withdrawn the case from the jury. 

The judgment is affirmed. 



THE voluntp:er. 

(Circuit Court of Appeals, Second Circuit. November 7, 190C.) 

No. 30. 

1. TOWAGE — LOSS OF ToW BY COLLISION WlTII WEECK— LlABILITY OF TUG. 

A finding aifirmed tliat a tug was in fault for tlie loss of her tow by 
ruiming lier upou a sunlieii wreck at iiiglit, upon évidence showiiig 
witliout contradiction tbat a lanteru Bliowing a red liglit, and capable 
of burning for 24 hours after eacli flUiug, was filled, lighted, and set 
above tbe wreck on the evening before, and tbat it was burning brigbtly 
two honrs before tbe collision, and tbat the tug maintained no sufli- 
cient lookout. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4.5, Towage, §§ 11, 
17-19, 36.] 

2. ADMIRALTY— PlEADING— BSTOPPLL. 

In a suit in admiralty to recover for tbe loss of a tow by collision 
with a suiiken wreck at nigbt, in which the tug and tbe owner of tbe 
wreck are botb made défendants, and charged with fault, tbe libelant 
is not preeluded from recovering against the tug alone because the libel 
charges the owner of tbe wreck with a fault which, if proved, would 
exonéra te the tug, which charge is admitted by tbe answer of the tug, 
but is not sustained by the évidence ; the practice in admiralty being 
to bring ail parties before tbe court, and to détermine the controversy 
on the merits as it appears from the proof, regardless of technlcalitiea 
of pleading. 
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Appeal from the District Court of tlie United States for tlie South- 
ern District of New York. 

Libel filed by the owner of a cargo of coal on board the barge McNally and 
by the master of the barge, to recover, respectively, for the los,^ of the cargo 
and for the personal effeets of said master. The libel allégea rhat tho tug 
Tolunteer was négligent in towing the McNally upon the wrecK ut the barge 
Doherty, which lay sunk in the channel at South Nor«-alk, Gonu. It also al- 
leged that the owners of the Doherty were at funlt in not maintaiuing a. 
light above said wreck. ïhe collision oceurred about 20 minutes after 12 
on the night or October 13, 1903. 

The district judge condemned the tug and her claimant appeals to this court 

Lawrence Kneeland, for libe''"its. 
De Lagnel Berier, for Tlie \- uiunteer. 
La Roy S. Gove, for Tlie Doherty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit 'Judge. If there were a hght above the wreck at 
the time of the collision the tug was at fault ; if not, the owners of 
the Doherty were at fault for failing to keep a light there. The ques- 
tion thus presented was one of fact and was decided by the district 
judge after hearing and seeing the witnesses. We hâve repeatedly 
held that such a finding will not be disturbed unless clearly against the 
weight of évidence. 

That a lantern showing a red light hâd been set above the wreck, 
capable 'of burning for 24 hours after each fiUing, is proved by un- 
contradicted testimony. It was refilled on the day in question between 
4 and 5 o'clock in the afternoon and was seen burning brightly at 
10 o'clock. There is a presumption that in such circumstances the 
light continued to burn. If there had been a vigilant lookout on the 
Volunteer who had testified that lie saw , no light, such testimony, 
especially if corroborated by thé wheelsman and other members of 
the crew in the actual discharge of their duties, might be sufficient to 
overcome the presumption. There was, however, no such évidence, 
Those on the tug and tow whose testimony was given were attending 
to other matters and giving little heed to the situation ahead. The 
master of the tug died before the trial. The only two witnesses who 
testify on the subject are the master of the McNally and the deck 
hand of the' Volunteer. They were walking about and talking, and 
it is not pretended that either was giving his undivided attention to 
the business of looking ont. Their évidence was unsatisfactory and 
the district judge gave little credence to their statements. 

The case, in this respect, is wholly dilïerent from The John H. 
Starin, 123 Fed. 23G, 58 C. C. A. 600, where the captain and quarter- 
maçter of a large passenger steamer, both licensed pilots and mariners 
of many years expérience, were in the pilot house and a compétent 
lookout was at the bow. Thèse witnesses united in saying tint they 
saw no light ahcd, although each was at his post attending vigilant- 
'ly to his duty. This testimony was held to outweigh the testimony of- 
fered on behalf of the injured schooner that a light was set in the 
rigging and was seen burning hnlf an hour before the accident, there 
being no satisfactory proof that the lantern was properly filled and 
trimmed. 
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The case at bar îs similar on the facts to The Fin MacCool, 147 
"Fed. 123, where it was held by this court that the testimony of a Hstless 
and inattentive crew that they saw no light on a sunken wreck was in- 
sufficient to overcome the positive testimony that a hght was there. 

The hbelants proceeded against the tug and the owners of the Do- 
herty, the hbel alleging that the latter were négligent in failing to main- 
tain a light. In its ansiver the tug admitted this allégation and now 
asserts that by reason of this admission the libelants are precluded f rom 
recovering upon the theory that the light was burning. 

If this were a common law action between the libelants and the own- 
er of the tug there would be great force in the contention, but it bas 
little application to a suit in the admiralty where the aim and purpose 
of the court is to bring ail parties before it and détermine the con- 
troversy on the merits as it appears from the proof. The lihelants 
might hâve proceeded against the tug alone, in which event her own- 
er wouM unquestionably hâve brought in the owners of the Doherty. 
The Hudson (D. C.) 15 Fed. 162 ; Admiralty Rule 59, Suprême Court. 
The libelants were entitled to recover from the tug or the owners of 
the Doherty. The question of light or no light was one of vital im- 
portance to thèse two parties, but of little interest to the libelants. 
The tug by admitting the allégation of the libel as to the fault of the 
owners of the Doherty couM not preclude them from proving that they 
were f ree from fault. This they succeeded in dôing to the satisfaction 
of the district judge and having ascertained where the truth lay it was 
his duty to decree accordingly. It would be a travesty of justice to 
turn a meritorious libelant out of court because one of the respondents 
admits that the other was at fau't. 

The decree is afifirmed with interest and costs. 



THE WINNIE. 
(Circuit Court of Appeals, Second Circuit. December 4, lOOG.) 

No. 56. 

TOWAOE — INJCRY DP TOW— LlABTLITY OF TuG. 

A tug is Dot liable merely bec.niise a tow was injured wliile in ita eus- 
tody, but in an action against it to recover l'or the injury, the burden 
rests upon tlie libelant to afRrmatively prov» négligence or fault. whieli 
cannot be présumée! naerely because the injury is not otherwise accouiited 
for. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4.j, Towage, § 34.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal in admiralty from a decree of the District Court of the 
United States for the Southern District of New York awarding $613.98 
damages and costs against the steam tug Winnie for négligent towage 
of libelant's canal boat Fermoil. The opinion of the District Court is 
reported in 137 Fed. 166. 

H. G. Ward, for appellant. 
La Roy S. Gove, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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COXE, Circuit Judge. Tne important facts are stated in the opin- 
ion of the district judge. 

The tug Winnie was engaged to tow the libelant's canal boat Fermoil 
and a larger boat, the barge Gildersleeve, from the Atlantic Basin to 
a fitake-boat off Liberty Island in New York harbor. The Fermoil 
was made fast to the port side of the tug and the Gildersleeve to the 
starboard side, the bows of both vessels extending about 45 feet be- 
yond the bow of the tug. The tide was ebb and a choppy sea was 
running. When the canal boat reached her destination it was found 
that two planks on her starboard side were broken. The main fault 
imputed to the tug is that the tow was improperly made up, the bows 
of the two boats being drawn together so that they were not more than 
five or six feet apart, as illustrated by the following diagrara : 




This theory is supported by one witness only, the master of the 
Fermoil. 

The claimant insists, on the contrary, that the tow was made up in 
the usual way, with the boats securely lashed to the tug and parallel 
to each other, their bows being 18 or 20 feet apart. The claimant's 
contention is sustained by the master, pilot, fireman and deck hand 
of the tug and by the exceedingly persuasive presumption that no tug- 
man, with even a superficial knowledge of the requirements of the 
service, would make up his tow in a manner so unprecedented that no 
plausible motive or reason can be assigned therefor. Not only would 
such an arrangement augment the hazard but it would render the serv- 
ice more difficult, requiring increased power to propel such a clumsy 
flotilla through the water. 

The district judge was clearly of the opinion that the weight of testi- 
mony was with the claimant on this issue, but he found for the libelant 
upon the theory that the damage could be accounted for in no other 
way. 

He says: 

"The prépondérance of the testimony, as well as the probabilities in view 
of the additional strain put upon the tug, are with tlle claimant, but uuless 
.something of the lîind contended for by the libelant was done, I see no 
way of accounting for the damage." 

We are unable to give our assent to this reasoning. The burden 
was on the libelant to prove fault on the part of the tug; in this he 
failed. The testimony preponderates overwhelmingly in favor of the 
claimant to the effect that the tow was made up in the usual way. 
This being so we cannot escape the conclusion that liability cannot 
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be predicated of a finding that the tow was made up in an unusual vvay. 
The libelant alléged négligence and failed to prove it. It was then 
the duty of the court to dismiss the libel. 

It is not at ail unlikely that the damage was caused by the swells 
of passing ferry beats, but the court is not called upon to enter the 
realms of conjecture in an attempt to ascertain how the accident was 
caused. It is enough for the présent case that the tug did not cause 
it. There was nothing in the condition of the wind or water to make 
towing unusually hazardous. The master, according to the great 
prépondérance of proof, exercised the rcasonable care, caution and 
maritime skill required. The tug was not an insurer, and cannot be 
held liable merely because the Fernioil received an injury while in 
her custody. 

The case is easily distinguishable from the Gennessee, 138 Fed. 
549, 70 C. C. A. 6T;i, where the make up of the tow was such as to in- 
vite disaster while the flotilla was lying to during a storm and the tug 
made no effort to mitigate the risks due to an unusually perilous 
situation. 

The decree is reversed with costs, and the cause is remanded to 
the District Court with instructions to dismiss the libel. 



BEE et al. v. BAIîNES. 

(Circuit Court of Appeals, Fourtli Circuit. Noveml)er 19, 190G.) 

No. 030. 

"Taxatiox— Sale of Land— Separate Iktekests— Tax Titi.e— Vaudity. 

AVhere eaeli of two tracts of land was assessed for taxation at its true 
\'alue as tlie property of tlie owner of the fee, and slie paid the full auiomit 
of the taxes due thereon, notwithstaudins an outstaiiding oue-sixteeuth in- 
terest in any oil that niislit be produced from the land, a sale of such inter- 
est for nonpayment of taxes assessed thereon was void. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Taxation, § 1207.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 
For opinion below, see 138 Fed. 476. 

This was a suit iustituted in tlie Northern district of West Virginia, tht 
object of whlch is to cancel a tax deed execnted on the l!)tli of January, lf)03, 
by W. R. Merservie, clerk of the county court of Ritchie county of that state, 
to B. AA'. Bee for one-sixteenth interest in gas and oil and minerai ou a tract 
of land of 69V2 acres and also another tract of land of 2% acres, making 72 
acres in ail. The court below has stated the facts upon whicli this eontroversy 
is based in a clear and succinct maimer as follows : 

"John K. Kelley and Clara A'. Kelley, on March 29, 1898. by deed which was 
admitted to record April 2, 1898, conveyed to plaintiff, Barnes, a citizen, of 
Ohio, 'one-sixteenth part of ail oil and gas and other minerai substances in 
and under' two parcels of 69% and 2% acres of land, situate in Ritchie county, 
this State, fully described in the deed by metes and bounds, for the considéra- 
tion expressed of $2.000 cash. By deed of September 21, 1898, recorded 
September 24, 1898. Barnes conveyed a half of this, or one tliirty-second in- 
terest in ail, to Mallory Bros. ; but they subsequently, by deed dated llarch 
29. 1903. reconveyed back this interest to Barnes. The surface and remaining 
flfteen-sixteenths undivided interest of the 'oil, gas, and other minerai sub- 
stances' remained vested in Mrs. Kelley. On the laud books of Ritchie 
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county, Mrs. Kelley, for the year 1898, was assessed with thèse two tracts 
geparately, as 69% acres and 2% acres, in fee, as situate on 'wts. of Bonds 
Creek,' N. E. 9 miles from court house, valued eacli at $6.50 per acre, and a 
total valuation of $425, for tlie 6914 acres, instoad of $451.75, the true total at 
that rate, and for the 23^ acre tract of $15, instead of $16.25, the true valuation 
at that rate. She was assessed for state purposes on the 69% acres at the 
rate of 25 cents on the $100, the sum of $1.13, the full amouut due on the true 
valuation, 6% cents more than due 011 the valuation given ; 45 cents for 
State school purposes, at a rate of 10 cents, the correct amount on tlie true 
valuation, 2% cents too much on the valuation given; $1.81 for county pur- 
poses, at a rate of 40 cents, the correct amount on the true valuation, 11 
cents too much on the valuation given; $2.26 for road purposes and teachers' 
fund, respectively, each at the rate of 50 cents, the right amount on the true 
valuation, 12% cents too mu(!h on each for tlie valuation given; and $1.36 
for buil'iing fund. at a rate of 30 cents, the correct amount on tlie true valu- 
ation, 8% cents too much on the valuation gi?en. Tho 2%-acre tract also 
shows tiiat, while the valuation was flxed at $15, instead of $16.25, the taxes 
were assessed upon the true valuation, and not the valuation given. Thèse 
tracts had been acquired by Mrs. Kelley by différent deeds from différent 
parties. In pencil on the assessment book just after Mrs. Kelley's name is 
written, '1-16 oil reserve to G. W. Barne-s' : but the plaintiff, although his 
deed bore date two days before April Ist, the assessment date flxed by law, 
was not assessed in any manuer for that year on account of his one-sixteentn 
undivided interest in the 'oil, gas, and other minerai substances in and under' 
said two parcels of land. 

"For the year 1899 Mrs. Kelley !s assessed witli thèse same two tracts 
separateîy, as having title in fee, and the same location, bearing, and distance 
from the courthouse is given, as also the same valuation of .$6.50 per acre 
each, and the same erroneous total valuations of $425 and $15, respectively. 
This year, however, she was not assessed at the given rates upou the true 
total valuation, as was the case in the proceding year, but upon the false 
total valuations given for both years. In this last year following her name, 
in parenthesis, are the words, 'less one-sixtoenth oil. &c.' For tliis year 1899, 
when by the records Sirs. Kelley was shown to be vested with fee-simple 
title in the surface of and in flfteen-sixteenths undivided interest in the 'oil, 
gas, and other minerai substances in and under' thèse two tracts, an one 
thirty-second of the latter, undivided, was in plaintiff, Barnes, and the re- 
maining one thirty-second thereof was in Mallory Bros., the said Slallory Bros. 
were assessed with nothing, so far as shown, because of their interest; but 
plaintiff, Barnes, was assessed with 'one-sixteenth oil &c., reserve' in 72 acres, 
clalmed now to be the 69y2 and 2% acre tracts Consolidated, at the rate of 
50 cents per acre, or a total valuation of $36, upon which taxes amount- 
Ing to 78 cents in ail, according to the fixed rates, w'ere chargcd. Thèse 
taxes were not paid by Barnes, by reason of which this interest was returned 
delinquent and sold by the sheriff, January 13, 1902, and purchased by défend- 
ant Bee, who paid a total for taxes and expenses of $2.35, and on the 16th day 
of January, 1903, had a surveyor's report made, and on January 19, 1903, 
received from the clerk of the comity court a deed therefor, which surveyor's 
report and deed was on said last day admitted to record. It is to be noted 
that neither the report nor deed bound the 72 acres as a single tract, but 
simply copy the metes and bounds of the 69% and 2% acres, respectively, 
apparently from the deed of Kelley and wife to Barnes, to which both refer. 

"Meanwhlle, on the 20tli day of October, 1902, Kelley and wife and Barnes 
made a lease, in which Mallory Bros, did not join, to Upham & Rolston, 
whereby they granted the lessees ail the oil and gas in and under thèse lands, 
described as 70 acres, and described generally by référence to the abutting 
owners, for the period of two years, upon usual ternis, for the payment of 
one-eighth royalties and other conditions not neeessary to set forth. This 
lease was assigned by the lessees to Sarber Bros. & Co., and on January 14, 
1903, the lease and assignnient were together admitted to record. A vaiu- 
able 200-barrel oil well resulted, and this one-sixteenth imdivided interest 
became of value estimated at from $5,000 to $(î.0O0. Défendant Bee inslsted 
Tipon his being the owner of the interest under his tax deed, refusing t» 
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suiTpnder his claim; hence this suit, bronght to set aslde sald tax deed as a 
cloud upoii his title, and the appointment of a receiver herein, to whom has 
been paid over the proceeds arlsing from the sale of oil due to thls Interest" 

Thos. P. Jacobs and Geo. W. Johnson, for appellants. 
Mason G. Ambler (B. M. Ambler and C. D. Merrick, on briefs), 
for appellee. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

PRITCHARD, Circuit Judge (after stating the factsl. It appears 
from the record that the two tracts of land of (idy^ and 2^4 acres were 
assessed in 1898 as the property of Mrs. Kelley at $535 and $15, re- 
spectively, and thèse same tracts were assessed to her in 1899 at the 
same valuation, and she paid ail of the taxes in fuU for the year 1899. 
The tax deed in question is based on an assessment for the year 1899 
against Barnes; the défendant claiming title under this deed, which 
was executed to him by the clerk of the county court by virtue of a 
tax sale on accoiint of the nonpayment by Barnes of the taxes due for 
the year 1899 on his undivided interest, of one-sixteenth of oil, etc., 
in the two tracts of land in question. 

We hâve read and carefully considered the opinion of the court be- 
low, and fully concur in the conclusions reached therein. Inasmuch 
as each of the tracts of land was assessed as its true valuation for tax- 
able purposes for the years of 1898 and 1899, as the property of Mrs. 
Kelley, and the fuU amount of the taxes due thereon by virtue of such 
assessment being paid by her, we are of opinion that the sale of the 
premises described for the nonpayment of taxes by Barnes was un- 
authorized, and that the deed made in pursuance of such sale is void. 

For the reasons stated, the decree of the Circuit Court is therefore 
affirmed. 



THE MARS. 
(Circuit Court of Appeals, Third Circuit .Tanuary IG, 1007. 

1. Seamen— Personal Injubies—Liability of Vessel. 

Where libelant, a fireman on a tug, was scalded wbile attempting to 
tighten tJie packiiig on tlie valve of an ai-h iioist, re'sulting Irom liis turning 
a serew tlie wrong way and tlie machinery was not luaterially détective, 
the tug was not liable for liis injuries. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 4.3, Seanien, §§ 18&, 
18G; vol. 34, ilaster and Servant, § 75S.] 

2. Same — Médical Attexdance. 

Where a fireiuun on a tug was injured in tlie course of bis employaient, 
the fact that tlie tug was engaged in compar.'itively short coast-wise trips 
did not relieve her from the usual obligation of a vessel to her crew to 
furnish care and maintenance to effect a cure. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 43, Seamen, §§ 3î>, 187.J 

3. SAifE. 

The obligation of a vessel to furnish médical attendance, etc., to a sca- 
man injured in her service does not end with the termination of tlie voyage, 
■where there was not sufflcient time or facilities for the vessel to hâve tbeu 
performed its duty. 

fBd. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, §§ 43, 187 1 
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4. SAME— FORFEITCJRE OT RiGIlT. 

A seaman Injured in tlie com-pe of his employnu'nt by lils own négligence 
does not thereby forfeit his riglit to cure and maintenance at tlie ex- 
pense of the vessel, where tlie injury was not caused' by bisi gross négli- 
gence or willfnl neglect of orders:, etc. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 187.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinions belovv, see 138 Fed. 9-il ; 145 Fed. 416. 

John F. Lewis, for appellant. 
Howard M. Long, for appe'Jee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. On March 29, 1904, the tug 
Mars, being at Philadelphia and contemplating a towing trip to New 
England ports and return, shipped Manides, the hbelant, as a fireman. 
He went to work on the 3pth. About midnight of that day, while 
the tug and her tow were lying at Reedy Island in the Delaware await- 
ing the tide, Manides, in trying to turn a nut to tighten the packing 
on the valve of an ash hoist, was badly scakled. He was placed in a 
hospital at Philade'phia, where he remained a considérable time, and 
was discharged before a cure was efifected. He filed a libel against 
the Mars for damages for his personal injuries. The court held he 
was not entitled to recover, saying: 

"ïhere is considérable évidence oflfered for the puriiose of sliowing that the 
machiuery was geiierally ont of order, but I am not convinced that thi.s was 
the case. It was the ordinary expérience with machinery that requires con- 
stant attention in order that it may be kept np to the standard. It was not 
defectiv^e or ont of repair to an extent that the tug should be liable for any in- 
juries resulting therefroni, and for this reason we do not think the respondent 
is liable to the libelant in damages for the Injury. There was no failure of 
ordinary eare on the part of the owners or the tug to furnish a safe place for 
the libelant to do his work, and the maehinery about which he was working 
and the Implenients used in the performance of his woi-k were safe and in 
good condition, save and pxcept the ordinary current repairs necessary to kee]) 
theni in sueh condition. The injury to the libelant was the resuit of an acci- 
dent while perfonniug certain work with wliicli he was acquainted, and whicli 
should hâve been porformed in a carefui manner to avoid the very injui-y he 
received. He is therefore not entitled to recover damages against the respond- 
ent." 

Under a prayer for gênerai relief, however, the court decreed the 
tug should pay him $291 for expenses for maintenance and cure; 
$50 being for future médical attendance. From the decree for pay- 
ment thereof the tug took this appeal. 

The évidence bearing on this branch of the case is not printed. Tu 
its absence, and in view of the fact that the court only allovved $291 
of $1,593.68 claimed, the presumption is that fhe moderate amount de- 
creed wasjustified by the proofs, and that the sum. of $50 allowed for 
future treatment was to finish a course of treatment interrupted by 
his discharge from the hospital. The only question, therefore, for 
us to consider is whether Manides was entitled under his employmeut 
and the finding of the court noted above to any allowance wb.atevcr 
for cure and maintenance. The fact that the tug was engaged in 
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comparatively short coast-wise trips does not relieve her from the 
usual obligation of a vessel to her crew. One of thèse is to furnish 
at the vessel's expense, care and maintenance to a seaman injured 
in her service. The Osceoîa, 189 U. S. 175, 23 Sup. Ct. 483, 47 L. 
Ed. 760. This right extends to a fireman. The North America, 6 
Ben. 486, Fed. Cas. No. 10,314. The word "cure" is used in its 
original meaning of care, and means proper care of the injured sea- 
man and not a positive cure which may be impossible. The Atlan- 
tic, Abb. Adm. 451, Fed. Cas. No. 620. The duty is to furnish means 
of cure and to use ail reasonable efforts for that purpose. Brown v. 
Overton, Fed. Cas. No. 2,024. In the nature of things the end of 
the voyage does not end the obligation, if there was not sufïicient time 
and facihties for the vessel to bave then donc its duty. Its unfulfilled 
obligation may continue after the voyage ends. McCannon v. Domin- 
ion Atlantic Company (D. C.^ 134 Fed. 762; Henry B. Fiske (D, C.) 
141 Fed. 191; The Svealand, 136 Fed. 109, 69 C. C. A. 97; Reed 
V. Canfield, 1 Sumn. 195, Fed. Cas. No. 11,641. It is ciaimed, how- 
ever, that Hbelant lost his right to cure because the injury resulted 
from his own négligence. The testimony, however, discloses no gross 
négligence, willful neglect of orders, or indeed any such facts as are 
in some cases (The Ben Flint, 1 Abb. (U. S.) 126, Fed. Cas. No. 1,- 
299, and cases cited) recognized as afïecting a seamen's right. The 
most that can be said is that the libelant in trying to tighten the screw 
mistakenly turned it the wrong way, thus loosening it and permitted 
the steam which scalded him to escape. Neither the ancient codes 
or the modem décisions show any reasoning or authority for hold- 
ing that, where the injury to the seaman in the performance of his 
accustomed duties was received through remissness or not unusual 
carelessness on his part, he thereby forfeits his right to cure and main- 
tenance. The Osceola, supra; The City of Alexandria (D. C.) 17 
Fed. 395; The Ben Flint, supra. 

The decree of the District Court is therefore afïirmed. 



PORT T. SCHLOSS BROS. & CO. 

(Circuit Court of Appeals, Third Circuit January IC, 1007.1 

No. 53. 

Wbtt ot KitROR—PAETTES— Joint Judgiient. 

Where two mombers of a flrm were .lointly sned on a flrm ûfht and 
Jxidgment was entered against both, a writ of errer could not be main- 
taitied by one of tbpm alone In the absence of summons, severance, or a 
eufliclent showing for nonjolnder of the other. 

fKd. Note. — For cases la point, see Cent. Dig. vol. 2, Appeal and Error, 
îl 1S02, 1806, 1811.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

LesHe A. Howard and F. P. Tams, for plaintifï in error, 
Joseph Stadfeld, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 
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BUFFINGTON, Circuit Judge. This is a writ of error to the Circuit 
Court of tlie .United States for the Western District of Pennsylvania. In 
that court Schloss and others, citizens of Maryland, brought an action of 
assumpsit against Clarence A. Port and W. J. Snyder, citizens of Penn- 
sylvania, partners trading as Port & Snyder, for a merchandise account 
in excess of $2,000. Both défendants were served. Port appeared and 
defended the suit. Snyder entered no appearance, but was called as 
a witness. The jury was sworn against both défendants without 
objection by Port, and after a trial on the merits a verdict was rendered 
in favor of the plaintiffs for the fuU amount of their claim. After 
entry of judgment against both défendants Port alone sued out this 
writ of error, then for the first time raising the question that a judg- 
ment for default should hâve been entered against Snyder; that the 
jury was improperly sworn against both défendants ; that the judgment 
against Snyder was invalid, and therefore there was error in entering 
judgment against him, Port. 

Before passing on thèse questions, we are met by a motion of the 
défendants in error to dismiss this writ. In support thereof it is con- 
tended that, there being a joint judgment against both Port and Snyder, 
a writ of error will not lie unless both join in it. There has been no 
summons, severance, or sufficient ground for nonjoinder shown. The 
motion to dismiss is supported by authority. In Feibelman v. Packard, 
108 U. S. 14, 1 Sup. Ct, 138, 37 L,. Ed. 634, it was said: 

"Moses Feibelman and George Woelker, as partner, sued the défendants In 
error to recofver damages for the seizure of their partnership goods by Paciiard, 
marshal of the United States for the district of Louisiana. A judgment was 
rendered against them. Their interests in the suit was Joint, and the judgment 
affeets them jointly and not sepurately. Feibelman alone has brought this 
writ of error, and there has been no summons and severance or other équiva- 
lent proeeeding. It foUows that the writ muft be dismissed on the authority 
of Williams v. Bank of the United States, 11 W"heat. 414, 6 L. Ed. 508 ; Master- 
son V. Hemdon, 10 Wall. 416, 19 L. Ed. 953; Simpson v. Greeley, 20 Wall. 152, 
22 L. Ed. 338." 

To the same efïect, in addition to the case cited, are Estis v, Trabue, 
138 U. S. 228, 9 Sup. Ct. 58, 32 L. Ed. 437, and Mason v. United States, 
136 U. S. 583, 10 Sup. Ct. 1062, 34 L. Ed. 345. 

In view of thèse décisions, the motion to dismiss raust prevaiL 



PIÏTSBUKGH RY. CO. v. CLUFF. 

(Circuit Court of Appeals, Thlrd Circuit January 17, 1007.) 

No. 37. 

Steeet Raii-roads— Injtjrt to Pebson on Tbacks— Conteibutoet Neoligencs. 

A plaintiff who, after seeing a Street car approaching while he was still 
upon the sidewalk, started to cross a curved track which led Into a cross 
Street without agaln looking, and was struck by the car and injured, was 
chargeable wlth contrlbutory négligence as matter of law, and cannot re- 
cover for the Injury ; nor is he relieved from such négligence by the fact 
that there was auother track, whlch went straight ahead past the corner. 

[Ed. Note. — For eases la voi'^t, sea Cent Dis- roi. 44, Street Eailroada, 
U 207, 208.] 
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In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

James C. Gray, for plaintifï in error. 
Thomas M. Marshal, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

DALLAS, Circuit Judge. The défendant in error brought an ac- 
tion against the plaintifï in error to recover damages for personal in- 
juries to the plaintifï below, caused by his having been struck, while 
crossing one of the streets of the city of Pittsburgb, by an electric 
railway car operated by the défendant below. At the close of the 
trial the court was requested to charge, that "under ail the évidence the 
verdict must be for the défendant" ; and the refusai of this request, 
amongst other things, is hère assigned for error. 

It may be assumed that the defendant's servants were not as careful 
as they should hâve been, for we rest our décision solely upon the 
ground that it was conclusively shown that the proximate and décisive 
cause of the accident was lack of ordinary prudence upon the part of 
the plaintifï himself. There was no conflict of évidence. The de- 
fendant ofïered none. By the plaintiff's own testimony it plainly 
appeared that while he was still upon the sidewalk he saw the car 
coming. He did not wait, however, nor look again, but stepped di- 
rectly in front of it. It was moving rapidly — perhaps too rapidly ; 
but he realized this, and therefore should hâve been especially care- 
ful. He did not know that it would leave the straight track and fol- 
lovi' the curve by wliich it reached the point at which he was struck ; 
but the curved track was as plainly within his view as the straight one, 
and there was nothing to justify him in proceeding upon the assumption 
that the car would not make the turn. In short, there was no sup- 
port whatever for any inference other than that the accident was di- 
rectly due to the plaintiff's own heedlessness, and conseqnently the 
binding instruction for which the défendant asked ought to bave been 
given. 

The judgment is reversed. 



AIMERICAN TIX PLATE CO. v. SMITH. 

(Circuit Court of Apiieals, Third Circui-t. January 4, 1907.) 

Xo. 34. 

Master and Servant — Action pon In.tuiîy to Servant— Assujtption op Risk. 
A judginent on a verdict for ])laintiiï in an action by a servant against 
tlie master to recover damages for a personal iujury iu wtiich the défense 
was the assumption of risli by plaintift aftirmed. 

For former opinion, see 143 Fed. 281. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 
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PER CURIAM. We think that the opinion rendered and décision 
made when this case was before this court at a former term (American 
Tin Plate Co. v. Smith, 143 Fed. 281) requires that the judgment 
brought up by the présent writ of error should be affirmed, and there- 
fore it is so ordered. 



MOLTNE TRUST & SAVINGS BANK T. WYLIE. 
(Circuit Court of Appeals, Elghth Circuit December 22, 1006.) 

No. 2,457. 

Appeal and Brror— DisMissAt oï Appeai/— Violation op Utiles or Court. 

A Circuit Court of Appeals may dismiss an appeai where the appel- 
lant fails to comply with rules 11 and 24 of the court (90 Fed. exlvi. 
clxlv, 31 C. G. A. cxlvl, cixiv) respecting assignments of error and briefs. 

TEd. Note. — For cases In point, see Cent. Dig. vol. 3, Appeai and Error, 
l 3101.] 

Appeai from the District Court of the United States for the South- 
ern District of lowa. 

On motion to dismiss appeai. 

Geo. W. Wood and J. A. Hanley, for appellant 
Walter H. Petersen and Walter M. Balluff (Wm. M. Chamberlain, 
E. E. Cook, and F. L. Dodge, on the brief ) , for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

PER CURIAM. The appeai in this case is dismissed on the motion 
of the appellee upon the authority of City of Lincoln v. Sun Vapor 
Street Light Ce, 8 C. C. A. 253, 254, 59 Fed. 766, 758, Oswego 
Township V. Travelers' Ins. Co., 17 C. C. A. 77, 70 Fed. 225, Sover- 
eign Camp of Woodmen of the World v. Jackson, 38 C. C. A. 208, 
97 Fed. 382, and Western Assurance Co. v. Polk, 44 C. C. A. 104, 
104 Fed. 649, for the failure of the appellant to comply with rules 11 
and 24 of this court (90 Fed. cxlvi, clxiv, 31 C. C. A. cxlvi, clxiv), 
which relate to the assignment of errors and the briefs required. 

The motion of the appellant to amend its brief is denied. 



BUSH CO. V. CENTRAL K. CO. OF NEW JERSEY. 

CENTRAL R. CO. OP NEW JERSEY v. BUSH CO. 

(Circuit Court of Appeals, Second Circuit November 7, 1906.) 

Nos. 42, 43. 

Wharves— SiNKiNG OF Cab Float AT Float Bridqe— Unseawortht Condi- 
tion. 

Findings of the trial court affirmed that the sinking of Ilbelant's car 
float at the float bridge of resijondent rallroad company, whiie it was 
unloading cars tlierefrom, was due to her unseawortlîy condition caused 
by her having two feet of water in her hold. and that resijondent was 
not négligent eitlaer in the manner of discharging her, or in failing to in- 
epect her and measure the water in her hold, it appearing that it was her 
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master's duty to notify It o( her condition, and that no sueh notice wa» 
given, and her condition was not apparent wittiout Inspection. 

Appeal from District Court of the United States for the Southern 
District of New York. 

ïliese causes come hère upon appeals from final decrees on cross 
libels, dismissing the libel of the Bush Company in the first action, and 
awarding damages and costs to the libelant, the Central Railroad Com- 
pany, in the second action. The opinion of the court below is print- 
ed in 130 Fed. 222. 

Albert A. Wray, for Bush Company. 

George Holmes, for Central Railroad of New Jersey, 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The issues herein raised by questions of fact were 
presented by testimony in open court, and were disposed of in favor 
of the railroad company. 

The findings and décisions are chiefly challenged on the ground 
that the railroad was négligent: 

"(1) In failing to Inspect the vessel and measure the water in her hold 
before she was toggled fast to the bridge. 

"(2) In toggling the boat to the railroad bridge wlth tîie bow nearly two 
feet above its normal position in the water, and attempting to unload her 
whlle in thls position." 

And that the évidence was insufficient to establish that the float was 
unseaworthy. 

The libel alleged, and the trial of libelant's case against the railroad 
company proceeded upon, the theory that the négligence complained of 
consisted in the fact that : 

"While the respondent's said locomotive and drill car were employed to 
haiil said cars from off sald car float, they were so negiigently, carelessly, 
uusklUfully, and improperly handled. that the said drill car was brought 
vlolently into collision with the forward car upon said float, and the force 
of said blow drove sald three cars to the extrême outboard end of said car 
float, where they remained for upward of half an hour, greatly straiuing said 
car float by the uneven and Improper balancing of the weight of her load. 
That said automatic brakes were out of order, and were negiigently sulïered 
to remain so, and did not work, and the brakes upon said locomotive and the 
locomotive itself were not employed to lessen the force of the blow when the 
cars coUided as aforesaid, and to stop said drill car before said collision toolf 
place." 

This theory was disproved by the great prépondérance of testimony, 
and the claims of négligence now advanced were introduced by amend- 
ment at the close of the hearing. 

The finding of the court that the railroad was not négligent in fail- 
ing to inspect the vessel and measure the water in the hold is sup- 
ported by the admission of the man in charge of the car float, In- 
dependent Stores No. 3, that the yardmaster asked him if he had any 
water in the float, and how much he had, and by the failure of the 
Bush Company to introduce any évidence to show that it gave any 
notice or information as to the présence of water in her hold. The ut- 
most that can be claimed in favor of the Bush Company as to évidence 
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on this point îs that if an outside boat cornes to tlie float and anythin^ 
is wrong, it is the duty of her captain to give notice thereof , but that 
if the condition of an outside boat is such as to challenge the atten- 
tion of the float master, or if he is notified by her captain that anything 
is wrong, he would not let the boat in, and that otherwise he would. 
But the évidence fails to show that any such condition was apparent 
in this float, and, as already shown, proves that no actual notice was 
given. The claim of négligence in toggling the bow of the boat above 
her normal position was asserted solely on the strength of a state- 
ment by one witness for the railroad company. But it appeared that 
this statement was made under a misunderstanding of a question, 
and it was seasonably corrected by the witness in his subséquent testi- 
mony. The évidence abundantly supports the finding of the court be- 
low that the proximate cause of the loss was the unseaworthines* of 
the float. 

The decree upon the libel of the Central Railroad Company is af- 
firmed, with interest and costs. The decree dismissing the libel of the 
Bush Company is aiîirmed, with costs. 



UKITED SniRT & COLLAR CO. et ai. v. BKATTIE et al. 

(Circuit Court of Appeals, Second Circuit. October 18, 1900, On Ee- 
liearlng, January 30, 1907.) 

No. 219. 

1. PATENT!?— Anticipation. 

A patent for a successful machine is not void for anticipation, because 
a prier macliine intended for a différent purpose may possibly be capable 
of use as an inefflcient substitute for tbe later machine. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 60-72.] 

2. Same— Invention. 

The conversion of an abandoned machine, wliieh was a failure, into one 
wliich is operative and successful, by the introduction of now and ingénions 
featnres, however simple, constitutes invention, which may be protected by 
a patent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 73.] 

S. Same — Anticipation — SuFFicrETsrcY of Peoof. 

A patent will not be held void for anticipation by an unpatented ma- 
chine on the oral testimony of witnesses, tiie accnracy of which dépends 
upon their unaided recolieetion of events which occurred 2y years previ- 
ously, uniess it is exceptionally clear and couvineiug. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 78.] 

4. Same — Pbiîsons Bntiti,ed to Patent as Inventors. 

'l'he right of one who conçoives an invention to )>atent the same as the 
sole inventer is not lost because he laclvs the mechauical skill to embody 
his invention In a machine, and employs another to construct such ma- 
chine. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, l'atents, §§ G8, 118, 
12.j.] 

5. SaîIE—INFEINGEMENT— SUFPICIENCY OF Proop. 

A decree for iufringement of a patent will not be reversed on appeal, 
because the proof shows that the infringiug machine was sold by a con- 
cem doing business under a différent nanie and style from that of the part- 
nership of défendants as alleged in the bill, wliere it also fairly shows that 
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the défendants were the proprietors of such eoneem, and tbe fact that they 
made the sale was not contested In the trial court. 

6. Same— Invention and Infringement — Polding Machine. 

The Phie patent, No. 645,871, for a machine for folding tlie edges of 
blanks for making cuffs, collars, and like articles, was not anticipated in 
tbe prior art, and covers a true oombination, although of old éléments, 
whieh discloses invention ; also held valid as against the claim that the 
patentée was not the inventer, and infringed as to the flrst four claims. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

On appeal from a decree of the Circuit Court for the Northern District of 
New York holding valid and Infringed tbe iirst four claims of letters patent 
Nb. 645,871, granted March 20, 1900, to the complainant, United Sbirt & 
CoUar Company, as assignée of James K. P. Fine, the inventer, for an 
improvement in machines for inturning tbe edges of collars, cuffs and like 
articles. The application was filed October 3, 1894. Tbe otber complainant, 
Reeee Folding Machine Company, is tbe sole licensee and is engaged in 
making and leasing machines under tbe patent. Tbe défenses in the Circuit 
Court were lack of novelty and invention, prior use, patentée not sole In- 
ventor and non-infringement, particularly of claim 4. The assigument of 
errors présent the same questions in tbis court. 

The opinion of the Circuit Court is reported In 138 Fed. 136. 

George A. Mosher, for appellants. 
E. H. Brown, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The Pine patent relates to improve- 
ments in machines for infolding the edges of cufï blanks by which 
the infolds are formed in the blanks and are pressed with the 
fabric folded back on itself by tbe combined action of the support 
on which the blanks are placed, a templet defining the form of the 
blanks, and infolders actuated to carry the subtending edges of the 
blanks inwardly or over the defining edges of the templet. The in- 
fold thus formed is fixed in the blanks by pressure between the sup- 
port and the infolders before the templet has been removed and the 
infolders withdrawn from the folded edges of the blanks. Two blanks 
are then placed together with the folded over edges concealed between 
them and united by a line of stitching along their folded edges, the 
stitching being done, of course, on another machine. The patented 
device may be used not only for folding cuffs but for collars and other 
similar articles. 

Five pages of drawings containing seven figures, illustrating the 
machine in its minutest détails, accompany the description. The claims 
involved contain, substantially, the same éléments. The first claim 
which is a sufficient exemplification of the others is as follows : 

"(1) In a machine for infolding euff -blanks or analogous articles, the 
comhiuation of a support for the blanks, a templet having expanding and 
contracting plates, edge portions of which are adaptod to bear directly upon 
the blanks upon said support, and within edge portions of the blanks. infolders 
constructed to move inwardly and outwardly wbereby the edge portions of 
tbe blanks may be folded over tbe edge portions of the templet, and means 
wbereby tbe folds of the blanks may be pressed between the support and tbe 
infolders after withdrawal of the plates of tbe templet from tbe folds and 
thereb.T fl.\-ed with a sbarp fold." 

149 F.— 47 
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The combination hère claimed contains the following éléments in 
a machine for infolding cuff blanks: (1) A support for the blanks. 
(2) A templet, having expanding and contracting plates with edge 
portions bearing directly upon the blanks within the edge portions of 
the blanks. (3) Infolders constructed to move inwardly and outwardly 
for folding the edges of the blanks over the edges of the templet. (4) 
Means whereby the blanks may be fixed with a sharp fold by being 
pressed at the infolds between the support and the infolders after the 
templet has been contracted and withdrawn. An analysis of the 
other claims is unnecessary, further than to say that the fourth claim 
is specifically limited to "means for forcing the bed against the in- 
folders," whereas the other claims are broad enough to include means 
for forcing the infolders down upon the support. The infolders of this 
claim are "constructed to move inwardly and outwardly on ail sides 
simultaneously." 

The opération of the machine is as follows : A blank is placed on 
the bed, or support, and the templet is brought down on the blank with 
the expanding plates resting thereon. By means of a lever thèse plates 
are moved outwardly over the blank. The folders are then moved in- 
wardly carrying the edges of the blanks over the outer edges of the 
plates. The plates are then drawn out of the folds by reversing the 
lever. By means of a foot treadle the support is forced up pressing 
the infolds between it and the infolders. The templet is then raised 
and the infolders are moved outwardly leaving the blank smoothly and 
sharply folded on the support. The patentée takes pains to explain, 
what the law probably implies, that the machine can be made appHcable 
to folding square corners and blanks of other f orms and that other, 
équivalent, means can be substituted for the pressing upward of the 
support without departing from the spirit of the invention. 

We do not think that Fine has made a "pioneer invention," but we 
cannot resist the conclusion that he has made a valuable improvement, 
which, for the first time, placed in the hands of manufacturers of col- 
lars and cuffs a practical working device which does the work faster 
and better than previous devices. Though not entitled to a broad 
range of équivalents the complainants are entitled to protection against 
one who has admittedly appropriated the identical combination of three 
of the claims in controversy. Time will be saved if the concession be 
made at the outset that the éléments of the claims, considered separate- 
ly or in différent environments, were, speaking generally, ail old. The 
question hère is was the combination old? That the claims cover a 
combination, and not an aggregation, we hâve no doubt, even though 
the opérations of the separate éléments do not synchronize. Forbush 
v. Cook, 2 Fish Pat. Cas. 668, Fed. Cas. No. 4,931; Heath Cycle 
Co. V. Hay (C. C.) 67 Fed. 246; Int. Recording Co. v. Dey (C. C. À.) 
142 Fed. 736, 744. 

The patent chieflv relied on by the défendants is the one granted 
to George Boxley, january 29, 1878, No. 199,615. The judge of tlie 
Circuit Court carefuUy considered this patent and the machine al- 
leged to be built under it, and, as we agrée, in the main, with his 
conclusions it is unnecessary to repeat what he has so well and care- 
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fully stated. The admission by the défendant that the Boxley patent 
does not disclose the fourth élément of the claims as stated, supra, 
removes it at once from the list of anticipating références. 

The Circuit Court did find, however, that the Boxley machine was 
capable of being used to perform this pressing opération by with- 
drawing and raising the templet and then extending the blades of the 
templet and lowering it upon the blades of the infolders still extended 
over the folded edges of the blank. Although such use was possible 
the court was not satisfied that the machine ever was so used and 
was of the opinion that it was not constructed for such use and if so 
used it would soon be worn out and destroyed. This view is, we think, 
as libéral for the défendants as the proofs warrant. The Boxley prier 
use has not been established beyond a reasonable doubt for the follow- 
ing reasons : 

First. It is most improbable that a machine which could do the 
work of the Pine machine would be permitted to go out of existence 
wheri skillful men, knovving the needs of the business, were searching 
for such a machine. 

Second. No writing supports the défendants' contention and hu- 
man memory is not to be relied upon as to minute détails of transac- 
tions occurring twentv-five years before. Keasbey & M. Co. v. Carey 
Mfg.Co. (C. C.) 139 Fed. 571, and cases cited. 

Third. The omission of the pressing mechanism from the spécifica- 
tion, which was prepared after the machine had been in opération and 
was well understood by the patent solicitor, is most significant, and 
the same is true of the 1882 patent to Boxley. 

Fourth. The machine as constructed was not adapted to accomplish 
the pressing work, the edge portions of the templet plates, which were 
to force the infolders down upon the folded edges of the blanks, to 
be pressed between them and the bed, were thin and flexible and were 
supported far from their operative edges. In other words, they were 
wholly unsuited to do the heavy work of pressing the edge portion 
of the folded blanks. 

Fifth. Various other matters of construction in the Boxley machine 
tend to strengthen the conclusion that it was not intended to accom- 
plish the purpose of the Pine machine in the particulars tmder dis- 
cussion and that it was incapable of being so used as a practical opera- 
tive device. 

Of course, if it be true that Boxley, even though ignorant of the 
fact, had previously made a machine capable of doing the work of 
the Pine device in the same way, the patent of the latter cannot be sus- 
tained. But, on the other hand, if Boxley intending to accomplish a 
différent resuit ignorantly stumbled upon a structure which, in the 
light of Pine's achievement, can be distorted into a temporary and in- 
efficient substitute for the successful machine, quite a différent proposi- 
tion is presented. If Pine did nothing more than take an old aban- 
doned failure and, by the introduction of new and ingénions features, 
no matter how simple they may be, convert the rusty relie into a 
living machine which does the required work better, faster, cheaper 
than it was ever done before, he is entitled to the protection which his 
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patent is intended to give. Potts & Co. v. Creager, 155 U. S. 597, 
15 Sup. Ct. 194, 39 L. Ed. 275; Clough v. Barker, 106 U. S. 166, 1 
Sup. Ct. 188, 27 L. Ed. 134. Pine seems to hâve added to the prior 
devices the one feature necessary to make the machine a marked com- 
mercial success. 

The patents to Norris, No. 502,678, granted August 1, 1893, and 
No. 520,535, granted May 29, 1894, are exceedingly compUcated and 
tlieir opération is net made altogether qlear by the experts or the 
models. It would seem, however, that the press plate of the Norris 
machine is not collapsible and that in drawing it ont the folded blank 
will be disarranged. It also appears that the machine is incapable of 
folding and pressing the folds on ail sides of the blank and that it is 
capable of acting only upon a limited variety of blanks. 

The Rumreh patent, No. 64,038, granted April 23, 1867, for an im- 
provement in machines for making bock covers, belongs to a différent 
art and fails to disclose the combination of the claims of the Pine patent 
in controversy, Assuming that Pine had knowledge of the complicated 
device of Rumrell and adapted it to do successful work in the collar 
and cuff industry we are by no means sure that the language of the 
Suprême Court in Potts v. Creager, supra, would not apply: 

"It often requires as aciite a perception of the relations between cause 
and efCect, and as much of tlie peeuliar inventive genius which is cliaracter- 
istic of great inventors, to grasp tlie idea tliat a device used in one art may 
be made avallable in anotlier, as would be uecessary to create the device 
de novo." 

A mère mechanic could learn nothing from Rumrell which would 
enable him to construct the Pine machine. Pie might find some valu- 
able suggestions for minor mechanical détails, but not the Combina- 
tion which makes the Pine machine successful. The Rumrell spécifi- 
cation says: 

"The press plate so prepared Is brought down again, and this time on top 
of the fold, which is thereby pressed to the cover, and, being covered with 
paste, will be flrmly secured." 

The pressure hère referred to is apparently that imparted by the 
hand of the operator. This is not the action of the Pine structure 
where folds are pressed between the infolders and the support. Top- 
hff V. Topliff, 145 U. S. 164, 12 Sup. Ct. 825, 36 L. Ed. 658. We hâve 
grave doubt whether the Rumrell device could without several im- 
portant changes, be adapted even for ineiScient use in the art of fold- 
ing cuff s and collars. 

The Wenstron patent. No. 298,643, granted May 13, 1884, for a hat 
rounding machine, belongs to an art still more remote, and, so far as 
we can see, is whoUy irrelevant to the présent controversy. It shows, 
what no one has controverted, that prior devices somewhat similar to 
the templet of the patent had been made to expand and contract. 

The McKinney and Shippee patents (Nos. 485,130, 463,171, re- 
spectively) hâve only a remote bearing upon the question at issue, 
This may be demonstrated by quoting from the Shippee spécification 
that portion which is said to approximate most closely the Pine com- 
bination. It is as follows : 
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"Tlie folding plates having been closed, the operator mth his left hand will 
pull the form-plate longitudlnally out from between the folding and clamping 
plates and ont from the edge folds of the blank or material just laid over 
it leaving the folded edges mi held clamped between the plates a and b where 
the folded edges are closely creasod." 

The forcgoing are the principal patents relied on to defeat the patent 
in suit. If singly or combined they are inefifectual to accomplish this 
resuit the other patents in évidence, which are still more remote, will 
net aid the défendants. The Pine patent is for a combination and it is 
enough to say that this combination is not, in our judgment, disclosed 
by any of the prior patents in évidence. 

It is alleged that one George A. Brockway made a machine prior to 
the date of Pine's invention, which was a complète anticipation at least 
of the combination of claim 4. The complainants assert that the 
Brockway machine was not made before, and even though it were 
so made the proof is insuffîcient to establish prior use. Upon both 
of thèse propositions the burden is on the défendants and it is enough 
to say that there is sufficient doubt as to the détails and date of the 
Brockway machine to warrant us in rejecting it as an anticipation. 

We hâve aiready adverted, when dealing with the Boxley machine, 
to the unsatisfactory character of testimony depending upon the un- 
aided recollection of witnesses of events occurring years previous. 
Courts are loth to destroy a patent upon testimony so unreliable. It 
suffices to say that the défendants' testimony is neither clear nor con- 
vincing. We are in doubt as to its truth. 

It is said that Garry J. Dormandy was the sole inventor or the joint 
inventor with Pine. The Patent Office, after full hearing, granted the 
patent to Pine which is at least prima facie évidence that he was the in- 
ventor. The court must be convinced by strong and satisfactory proof 
that Dormandy was sole or joint inventor before destroying the patent. 
Pine, having disclosed his invention to Dormandy, in the spring of 1893, 
and, having employed the latter as his machinist to construct the ma- 
chine, the presumption is strong against Dprmandy's contention that he 
supplied the brains which made the machine operative, especially after 
the Patent Office on interférence had decided in favor of Pine and 
against Dormandy. 

The question is at b'est a technical abstraction. No rights of rival 
inventors are involved, as the complainant, the Shirt & Collar Com- 
pany, was assignée of both Pine and Dormandy, and that company, 
with full knowledge of the facts, took the patent, in accordance with 
what appeared to them to be the truth, in the name of Pine. A dé- 
cision against Pine now will benefit infringers but will be no benefit 
to Dormandy. We think the testimony fails to establish the de- 
fendants' contention ; on the contrary it shows that Pine first conceived 
the invention and employed Dormandy to carry it out. Read as a 
whole, in connection with the position, character and intelligence of 
the two men, respectively, as disclosed by the record, the history of 
the invention makes it quite clear that the inventive faculty was Pine's, 
the mechanical skill Dormandy's. "Every machine before it can be 
used must be constructed as well as invented. If one man does àll 
the inventing and another does ail the constructing, the first is the 
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sole inventor." Walker on Patents, § 46 ; Agawam Co. v. Jordan, 7 
Wall. 583, 602, 603, 19 L. Ed. 177. We think the proof sufficient 
to connect the défendants with the machine known as "Complainants' 
Exhibit Défendants' Machine." 

The bill of complaint is "against William Beattie and Walter. J. 
Beattie, both citizens of the state of New York, jointly doing business 
under the firm name and stjde of William Beattie & Son, and having 
a place of business at Cohoes, in the said Northern district of New- 
York." The answer admits this. On July 5, 1002, the machine in 
évidence was purchased and a bill rendered to the purchaser, which 
contains among other statements the following printed matter : 

"Beatties' Macbiuo Works. AV. Beattie & Son. W. Beattie, W. ,T. Beattie. 
Oablegram 'Beattie.' Sole Jlanufaeturers of Beatties' Fatont Loopers, Co- 
hoes, N. Y." 

On July 17th Beatties' Machine Works acknowledged receipt of 
$380.44, the amount of the bill of said machine. It is true that this 
proof might hâve been more spécifie and probably would hâve been 
if the complainants had anticipated that an attack would be made up- 
on it for the first time in the appellate court. It is asserted, and not 
denied, that throughout the entire litigation in the Circuit Court the 
exhibit in question was treated as having been sold by the défendants. 
The name "Beattie" appears six times on the bill-head and if the 
complainants had had the slightest hint that a distinction existed be- 
tween "W. Beattie & Son" and "Beatties' Machine Works" they 
could hâve ofïered proof showing their indentity. We are of the opin- 
ion that the complainants made out a prima facie case. Hutter v. 
De Q. Bottle Co., 128 Fed. 283, 285, 62 C. C. A. 652. 

It is conceded by the défendants that the machine referred to supra 
infringes the first three claims of the Pine patent. It is argued, 
however, that it does not infringe claim 4 for the reason that it does 
not employ "infolders constructed to move inwardly and outwardly 
on ail sides simultaneously." This contention gives, we think, an un- 
necessary strict construction of the word "simultaneously," which 
means "at the same time," and if the infolders, at any time during the 
opération, rnove simultaneously they are within the claim, even though 
their respective movement may begin and end at différent times. As 
is said by the complainants' expert: 

"By the same continuons opération of the operatins handle, the four in- 
foldei-s are simultaneously movect and continuously froni start to finish. I 
do not uuderstand, however, that the actual foldinu of eaeli edge of the blank 
is performed in precisely the same time as the rest. ïhe foldins is, how- 
ever, accomplished on ail edges of the blank by the same operative move- 
ment of the single operative handle." 

We are of the opinion that infringement of the fourth claim is es- 
tablished. 

The decree is affirmed. 

On Rehearing. 

PER CURIAM. After careftd examination of the questions pre- 
sented at the reargument, we are constrained to adhère to our former 
opinion that the claims in controversy cover patentable combinations 
and are not for mère aggregations. 
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AMERICAN CARAMEL CO. v. TIIOJL-VS MILLS & BRO. 

(Circuit Court of Appeals, Third Circuit. Dccember 3, lOOU.) 

Ko. 30. 

1. Patents— In vEXTroK— Tests. 

Wliile utility is uot uecessarily a test of invention, it nmy lielp to dé- 
termine tlie question, i]ierensed efficiency being accepted as an important 
factor, and it is also re^ardod as signifieant tîiat tliero lias boon a reœg- 
nized need o( sucli a macliino as tbat of tlie patent, aud tliat tlie efforts 
lOf otliers to nieet it liave been ^^•itUout success whicb tlie patentée ha.s at- 
tained only after eontinued experinieut. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 3!).] 

2. Same— Pkior Public Use. 

A patent is not Invalidated because a niaoliine like tliat of the patent 
was made and used by tbe patentée more tlian two years before the ap- 
plication was flled, where sucb use was foi' tlie purpose of experinieut only, 
nor is sncli use a publie use, wliicli wîU defeat tlie patent because tlie 
product of the machine duriug the tiine was sold. 

[Ed. Note. — For ca.ses in point, see Cent. Dig. vol. 3S, Patents, § 303.] 

3. Same— Invention and Infkino.ement— Candy Cutting Machine. 

Tbe Hershey patent. No. i"32..554, for a machine for cutting eandy, eovers 
a combination which was new, altbough the éléments were old, and, dis- 
closes patentable invention; the machine being of greater efficiency than 
any of the several which preceded it in the art Also held valid as agaiust 
the claim of prier public use, and iufriiiged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 138 Fed. 142. 

Henry F. Everding, for appellant. 

A. B. Stoughton and Henry P. Brown, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The patent in suit is for a machine to 
eut caramels and other similar candy products issued to M. S. Hershey 
January 15, 18i)o. The bill was dismissed upon the ground that there 
was nothing patentable in the device ; ail the éléments being old, and 
there being no invention in putting them together in the way that was 
done. (C. C.) 138 Fed. 142. The machine consists in a stationary 
table, suitably supported, having a transverse slot or opening, through 
which a feed roUer projects upwards from below, and over which a 
blade roller, armed with circulât cutting dises or knives, is hung, 
conformably to the feed roller; the two being so geared and journaled 
that their meeting surfaces move forward together in the same direc- 
tion. To carry the material to be eut, a blade or pad is provided, which 
is drawn with such material, along the table as a rest or guide, between 
the cutting and the feed roUers, by the frictional action of the same, 
during the course of which opération the cutting takes place. The table 
may be level, or may incline from the feed to the delivery end ; and the 
rollers may or may not be vertically adjustable to suit différent thick- 
nesses of the candy. The plate or pad is preferably made of some 
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flexible and yielding material, such as pasteboard, blotting paper, felt, 
or rubber, into the surface of which the knife edges are arranged to 
sink or bite, so as not only to insure a clean and complète eut, but to 
assist in moving the pad forward through the rollers, by frictional con- 
tact with the blades. By the projection of the feed roller through the 
slot in the table, an arching of the pad is also produced at the point of 
contact with the knives, which adds to the effîciency of the opération. 

The claims of the patent are as follows : 

"1. Tlie combinatioii, with a slotted table, of a sliaft having blades and 
journaled above said slot, a roller journaled below tbe slot, said sbaft and 
roiier belng so geared thut tbeir adjacent parts luove in tlie same direction, 
and a plate or pad adapted to be drawn betweon said blades and the roller by 
the frictional action thereot, for the purpose specifled. 

"2. The combination, with a slotted table, of a shaft having blades and 
journaled above said slot, a roller journaled below the slot, said shaft and 
roller being sa geared that their adjacent parts move in the same direction, and 
a flexible plate or pad adapted to be dïawn between said blades and the roller 
by the frictional action thereof, for the purpose specifled. 

"3. The combination, with a slotted table, of a vertieally adjustable shaft 
having blades and journaled above the slot, a roller journaled below the slot, 
said shaft and roller being so geared that their adjacent parts move in the same 
direction, and a flexible plate or pad adapted to be drawn between the blades 
and the roller by the frictional action thereof, substantially as and for the 
purpose specifled." 

The only différence in thèse claims is that in the second and third 
the pad is flexible, and in the third the cutting shaft is vertieally ad- 
justable. 

No such combination, as is so specifled, is to be found in the prior 
art, however the différent éléments of which it is composed may ap- 
pear there. The Wunderle machine (unpatented), which is the first 
référence made, is a very old and primitive affair, built in 1874, in 
which there is nothing but the merest rudiments. It was used for fig 
paste, and consists simply of an upper shaft, vertieally adjust-able, with 
large circular disc-like scoring or cutting blades, and a smaller under 
roller, the material to be eut being put through between the two, on 
a board, first in one direction, and then at right angles, so as to divide 
the paste into squares. The two rollers are independent of each other, 
and not geared together as in the device in suit; the only function of 
the lower one being, as a slide, to facihtate the passing through of the 
board which carries the material. And, as further distinguishing it 
from the présent device, there is no table of any kind, slotted or other- 
wise, nor is the board flexible, like the plate or pad specified in the 
second and third claims. This machine, also, after having been used 
by Wunderle for a couple of years was thrown aside, his competitors, 
as he says, getting out a better looking and more salable candy than 
he could by means of it ; and it was sold soon afterwards to the défend- 
ants, in whose stockroom it has been stored away ever since, unnoted 
and unused, until resurrected for the purpose of this suit. Whatever 
virtue, therefore, it may hâve originally had, as it stands, it must be 
regarded as in the nature of an abandoned experiment, of which no 
notice need now be taken. 

The so-called "chewing-gum machine" — also unpatented — is a stage 
in advance of this, but not by any means to the extent of being an 
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anticipation. It was built by the défendants in 1889 for a factory ht 
North Carolina, and upon the failure of that concern was taken back 
about a year later. Another was built about tlie same time for a Balti- 
more man, and still another for Mr. Hershey, the présent inventer. 
It has the usual upper and lower roilers, which are geared together, the 
former being vertically adjustable, and being provided with blunt 
circular scoring blades or edges, witli transverse, or cross, edges at 
intervais. There is no slotted table, however, although it must be con- 
fessed that the shelf or rest and the sloping discharge slide, on opposite 
sides of the lower roller, come pretty near to that. But distinctly there 
is no pad ; the material being its own conveyor, and being fed into the 
machine on one side and allowed to shoot down the slide on the other. 
And it is, moreover, essentially a scoring and not a cutting machine ; 
the gum or candy still remaining in a sheet, the cutting edges only 
going partially through it. Nor is this materially différent in the 
modified form, with knives instead of scoring edges on the upper roller. 
And whatever its efficiency with chewing gum, as used by Hershey 
for caramels it was not successful. The only other machine in the im- 
médiate candy cutting art wdiich calls for notice is the B. Parker 
(1883). This was a cutting, and not a mère scoring, machine, as 
argued ;' the knives going clear through, although a pasteboard pad 
was sometimes required to hold the material up to the knives, in order 
to hâve them do so. It was the one successful caramel cutting machine 
prior to that in suit, and was expressly designed for that use. It was 
extensively employed by Hershey in his factory, and it was in fact 
by his experiments with it that he came to invent his own machine. 
Notwithstanding this, however, the two are not at ail alike ; the only 
things in common being the upper vertical adjustable cutting roller 
and the removable pad or board on which the material is placed. There 
is no under or feed roller, and, instead of a stationary slotted table, 
there is a traveling carripge, on which the boards are set, and by 
which the material is carried under the knives. The carriage and the 
cutting roller are geared together, and both move forward at the same 
time, but not at the same rate ; the cutting edges being given a greater 
velocity, in order to make a better eut. Certain leather embossing and 
cutting machines are also referred to, which hâve some common feat- 
ures, and to a certain extent act in the same gênerai manner as the 
Hershey, but they deal with a différent character of material, which 
présents différent conditions, calling for différent treatment, and do not 
need to be specially considered. The same is true of the Baumgartner 
noodle cutter (IS'?^), the oniy significance of which is that it shows an 
arched flexible strawboard plate or pad, into the surface of which the 
knife edges eut or bite, making this feature and function old. 

From this review of the prior art, it thus appears, as already stated, 
that there was nothing which directly anticipated the présent device. 
No doubt the instrumentalities made use of by the inventer were at 
hand, cutting machines being found in various arts, with knives, and 
roilers, and tables or beds, and flexible pads, similarly, if not sugges- 
tively, used. But that does not dispose of the one in hand. The com- 
bination which is there found is new ; and the only question is whether 
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it amounted to invention to put together the éléments made use of in the 
way that was donc. It is not easy to say in any case what does and 
what does not constitute patentable invention ; and it is a délicate 
matter to déclare that a device, although novel, is devoid of it. Utility 
is not necessarilv the test. McClain v. Ortmayer, 141 U. S- 419, 427, 
12 Sup. Ct. 76, 35 L. Ed. 800. Although it niay help to détermine the 
question ; increasecl efficiencv being accepted as an important factor. 
Webster Loom Co. v. Higgins, 105 U. S. 580. 2(5 L. Ed. 1177. So, 
also, is it regarded as signiiicant that there has been a recognized 
need for such a machine, and that the efforts of others to meet it hâve 
been without success, which the inventer has attained onlv after con- 
tinued experiment. Gandy v. Main Belting Co., 143 U. S. 587, 594, 12 
Sup. Ct. 598, 36 L. Ed. 272. Ail thèse are considérations which are 
of force hère, not in a large way, it may be, but sufficiently. At least 
three différent and distinct attempts, by as many parties, were made, as 
we hâve seen, to produce a candy-cutting machine of this character, 
none of which was altogether satisf actory ; one, however, being re- 
garded as of sufficient merit to receive a patent. On account of the 
imperfect work turned ont by the best of them, Hershey set about to 
see whether he could not get up something which would answer. To 
this end he conducted extended experiments, with not a little outlay 
of money, before he got what he thought would do, the rcsult of 
which was a marked success ; the production of the factory being in- 
creased from three to five fold, and considérable labor at the same time 
dispensed with. The machine makes a clean and thorough eut — the es- 
sential thing — and opérâtes with such accuracy that a definite number 
of caramels are able to be taken without being weighed to make up 
pound and half-pound packages, materially saving in the work of 
handling and packing them. There are also other advantages, opera- 
tive and functional, some of which hâve been alluded to above, on 
which it is not necessary to dwell. Taking ail things into considération, 
a case would seem to be presented in which the exercise of inventive 
faculty was shown. The mechanism, of course, is not intricate, and a 
high order of invention may not be involved. It also, no doubt, follows 
the same gênerai Unes already marked ont by others, in this and other 
arts, from which, indeed, there is little opportunity to départ. But, 
unless the possibility of there ever being anything patentable in candy 
cutting machines is to be denied, it would seem to be found hère. 
Not only is there a judicious sélection by the inventor of the mechanism 
employed, but there is a discriminating adaptation of it to the work to 
be performed, which suggests something more than the mère skill of 
the ordinary mechanic, and partakes rather of the inventive insight 
and discovery which it is the design of the patent law to foster and pro- 
tect. A presumption exists in favor of the device by reason of the 
patent granted to it. But without resting the case upon that we are of 
the opinion that actual inventive merit is shown sufficient to meet 
the requirements of the law, and that it should bave been so held in the 
court below. 

It is urged, however, that the patent is invalid, because the machine 
was in pubUc use for over two years before the patent was applied for. 
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Not only is this not negatived, as it is said, by the usual affidavit re- 
quired of inventors — that executed by Hershey being made August 
24, 1892, nearly nine months before the application, leaving a gap 
which is thus uncovered^but is conceded, also, by Hershey in his tes- 
timony, the machine having been used, as he says, in his factory since 
the spring of 1891, to which he admits that he did not know there was 
any objection. But in whatever uncertainty the subject may seera to 
be left by that which is so referred to, it is put at rest by the other évi- 
dence. The iirst two machines which were designed for commercial 
use were built by Blickenderfer by contract, and were not completed 
until October 31, 1891 ; the patent being applied for May 3, 1893, a 
year and a half later. This is established beyond controversy by the 
charges in Blickenderfer's books, and is confïntied by his testimony, 
as well as by that of Blair, Robinson, and Brooks, ail of whom agrée. 
There was no doubt an earlier machine, more or less complète, which 
was being experimented with, from along in March up to the latter 
part of August, 1891, when it was found to work satisfactorily, and it is 
to this that Hershey evidently refers. But the use made of it was 
purely expérimental, and does not count. Nor is this affected by the 
fact that caramels eut on it were sold. EHzabeth v. Pavement Co., 97 
U. S. 126, 34 L. Ed. 1000; Bryce v. Seneca Glass Co. (C. C.) 140 
Fed. IGl. It is denied that there were any such sales. But, assuming 
that there were, the caramels did not hâve to be thrown away to escape 
the charge of a public use. 

The patent being valid, infringement is clear. The défendants 
manufacture two kinds of machines, the one for hànd and the other 
for steam power. In the hand power machine the duplication beyond 
question is complète, and so also, in our judgment, is it in the steam 
power, the exact combination claimed in the patent appearing in both, 
A distinction is sought to be made in the latter that the cutting blades 
and the feed roller, instead of being one larger than the other, as in the 
Hershey machine, are both of the same size, and are so geared together 
that the feed roller runs faster, dominating the motion of the material, 
the other being confined to the single function of cutting, where in the 
Hershey it is arranged to assist in feeding also. This, as it is claimed, 
is a material différence ; Hershey having gained his patent on the 
assertion of the frictional contact of blades and pad, by which the 
latter is positively moved. No doubt this functional advantage was 
claimed in argument in the Patent Office, and not a little made of it 
there. And it was also put into the spécifications, where it now appears, 
before the patent was allowed. But at the most it is merely descriptive 
of the supposed action of the machine, and not a limitation upon it, 
to which the inventor committed himself ; there being no amendment 
or restatement of the claims by which the invention was defined. It 
is the mechanical combination there specifiCd which is patented, and 
not the particular fvmctions or advantages claimed for the différent 
parts ; and infringement is not escaped where there is a substantial 
appropriation of the mechanical construction, even though, by slight 
variations, unimportant changes in the mode of opération may be made. 

The decree is reversed, with directions to reinstate the bill and grant 
the relief prayed for. 
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STUART V. AUGBR & SIMON SILK DYEING CO. 

(Circuit Court of Appeals, Third Circuit. O'aiiuary 11, 1907.) 

No. 25. 

Patents — Anticipation — Prooess and îNIaciiine for Ll^stering Silk. 

The Stuart patents. No. 705,715, for a process of intensifying the Inster 
of sillc flber, and No. 7(>j,716. for a machine for carrying ont sucli process, 
are bôth void ; tlie former for anticipation by the Hendrie Britisli jjattint, 
No. 10,938 of 1845, and tlie latter for anticipation by tlie Krizon French 
madiine, from wliich tliat of the patent was copied, aud for laclv. of patent- 
able novelty, in view of the prior art. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 139 Fed. 935. , 

James C. Chapin, for appellant. 
Joseph A: Stetson, fqr appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD. 
District Judge. 

BRADFORD, District Judge. This is an appeal from a decree 
of the Circuit Court of the United States for the District of New 
Jersey dismissing a bill inequity brought by Charles Stuart, the ap- 
pellant, against The Auger & Simon Silk Dveing Co., charging in- 
fringement of United States patents Nos. 705,715 and 705,71('). Both 
patents bear date July 29, 1903, and were issued to the appelant; the 
application for the former having been filed Tanuary 17, 1902, and for 
the latter January 20, 1902. Patent No. 7'05,715' is for an alleged 
improvement in the "Process of Intensifying the Luster of Silk Fiber" 
and patent No. 705,716 is for alleged improvements in "Machines for 
Increasing the Luster of Silk." In the description of the former pat- 
ent Stuart says: 

"The object of the invention îs to give to silk fiber and the fabric into which, 
It is woven a glossiness or permanent luster of sreat brllliaucy ; and it con- 
sists in taking the slcein of silk fiber as it conies from tlie h.vdro-extractor 
after being dved, stretching it while damp, and snbjecting it Avliile so damp 
and stretcbed for three or four houra to a drying beat of a température of 
about 120° Fahrenheit until conipletely diy. The old proce«s of drying the 
fiber before placing it in skeins tvvo or three at a time on stretching-posts in 
a stenm chest or stretcher, where it is treated to a batli of live steam, whieh is 
admitted into the steam-stretcher, conipletely envelopuig and Diioistening the 
fiber for about three minutes while it is being stretcbed, lenves the silk damp 
after being stretclied in the steam-cliest, and in drying afterwards invariably 
shrinks and loses its luster, while my process bas in practiee given botter 
results. producing a more brilliant and permanent luster, whlch is retained 
and shown in the finished fabrle." 

There is only one claim, and it. is as follows: 

"The process of intensifying the luster of silk fiber, which consista in taking 
the skeins directly from the hydro-extractor after dyeiiig, aud, while stlll 
damp, stretching theni and siinultaneously maintaining tliem in a stretcbed 
condition and subjecting them in a closed chamber to dry air at a température 
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of about 120° Fahrenheit, thereby prrfventing shrlnbing durlng the drying, 
as set forth.'" 

In the description of patent No. 705,716 the patentée says: 

"My invention relates to a machine for increasing or iutensifying the luster 
;)f sillv ; and the oljject of my improvenieuts are first, to ijrovide a machine 
that will give to the sillc fiber a permanent and more brilllant luster, which 
will be retained and sliowu in the finis^hed fabric; second, to afford facilities 
for the treatment of a large quantity of liber at one lime ; third, to reduee the 
cost of the treatment of silli flber after it is dyed by the saving in time and 
labor required in ils préparation for manufacturing purposes ; fourtb, to 
produce a machine upon which tlie moistened liber after it is dyed may be held 
and stretched and prevented from coutracting while bemg sabinitted to a 
drying beat in a suitable room or compartment, so that the graduai drying 
will exert a strain upon the flber until it is drj', after v^'hich it will not shrink." 

The charge of infringement relates to ail of the claims, which are 
three in number and as follows : 

"1. In a machine for Increasing the luster of silk, the eombination of a 
frame, means for suspending therefrom a séries of interdependent slîoins of 
wet silk, flexible means Connecting each séries with a mechanism loeated In 
the lower portion of the frame, aniîi which is adapted to stretch the silk, and 
to iiiaintain it in a stretched condition while being dried to prevent shrinkage, 
substantially as set forth. 

"2. In a device for increasing the luster of silk, the eombination of a frame, 
à séries of horizontal rods suitably connected and depending from said frame, 
said rods being adapted to hold skeins of sillc stretclied laetween each pair, 
flexible means connected to the lower portion of the frame, and to the lowest 
rod of each séries for stretch ing the wet skeins and for preventing the con- 
traction of the same while drying, and ratchét means for holding the said 
flexible means, as set forth. 

"3. In a device for increasing the luster of silk after it is dyed, the eombina- 
tion of a frame, horizontal rods suitably connected and depending from said 
frame, said rods being adwipted to hold skeins of wet silk stretched around each 
pair, flexible means Connecting the lowest rod with a mechanism in the lower 
portion of the frame, and such a mechanism for stretching the wet skeins and 
for preventing the contraction thereof while drying, substantially as set forth." 

The substantial defences are invalidity of the patents in sviit and non- 
infringement. It is unnecessary to discuss the la*ter defence as we 
are convinced that the former is supported by the évidence and re- 
quired the dismissal of the bill. Patent No. 705,715 was, we think. 
anticipated by the British patent No. 10,938, granted to Robert James 
Hendrie, in 1845, for "An Improvement in the Préparation of Silk." 
Hendrie in the description of his invention says : 

"My improvements In the préparation of silk apply to that article In the 
form of hanks or skeins, dyed or undyod, nnd cnnsist in a novel nio 'e of treat- 
ment or préparation, intended to improve the ajipearauce of the silk by pro- 
ducing upon the surface of its fibres a beautiful lustre. The manner of ef- 
fecting this improvement is by submitting the silk in the hank or skein, whec 
damp, to the action of currents of air, whilst the fibres of the silk are heid In 
tension. Tbere may be various eontrivancos êmploycd for carryiug out thls 
object. One of thèse I will explain in référence to the accompanying drawing, 
which exhibits such an apparatug as I bave fouiid to answer the purpose, 
though I do not intend to confine mysclf to the employment of such a con- 
struction alone. * * * it must be obvions that skeins or hanks of silk may 
be distentled by various contrivances ; I therefore do not intend to confine 
myself solely to the use of the machine above described," &c. 
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The first daim of the patent was as follows : 

"Firstly, preparing silk by submitting it in tightly distended skelns, or hanks, 
when damp, to tbe action of lieated air or air of the ordinary température, in 
which it must remaiu until dry, for the purpose of producing upon its surface 
a lustre or gloss." 

By the Hendrie process skeins of damp silk were stretched by 
mechanical means and submitted while subjected to such stretching to 
the action of "heated air or air of the ordinary température" until 
dried. By the process of patent No. 705,715 in suit the skeins of 
silk while damp are stretched by mechanical means and submitted while 
subjected to such stretching to the action of "dry air at a température 
of about 120° Fahrenheit." The "heated air" of the earlier patent 
includes the "air at a température of about 120° Fahrenheit" of the 
later patent. The heated air in either case is employed to dry the 
silk, and the mère désignation in the later patent of the approximate 
degree of beat does not differentiate the process from that of the ear- 
Her. The claim of the patent in suit, it is true, requires that the drying 
of the silk should be effected iii "a closed chamber." The essence of 
the invention is that damp silk while subjected to stretching shall be 
dried by the air to which it is exposed, in order to impart lustre, and 
whether this is efïected in a closed chamber or in the open air is im- 
material so far as identity of the process with that of the earlier pat- 
ent is concerned. Certainly drying the silk by the action of heated 
air, includes drying in "a closed chamber" as well as drying in an un- 
inclosed space. We perceive no ground on which the claim of the 
process patent in suit legitimately can be restricted to the method of 
opération of the spécifie mechanism illustrated by the drawings or 
mentioned in the description. The cases cited on the part of the ap- 
pellant in this connection are not analogous to that now under con- 
sidération and fail to sustain bis contention. Indeed, Stuart in the 
description of his machine patent No. 705,716, the drawings of which 
are exact copies of the drawings of his process patent, says: 

. "As tbe mechanism sbown Is capable of many modifications wbieh may be 
made iu the construction of tbe machine without departing froni tbe essentlal 
princiiiles involved in my invention, I do not wislj to lirait myself strietly to 
the spécifie construction sbown, and will hereiuafter claim, broadly, a ma- 
chine embodying such éléments as the invention necessarily implies." 

Nor do we perceive the materiality of the appellant's contention in 
this regard, for on the assumption that the process should be treated 
as limited to the method of the spécifie mechanism shown, the broader 
claim of the Hendrie patent would still work an anticipation. 

The machine patent in suit. No. 705,716, we think is void for lack 
of patentable novelty in view of the prior art. There is no color for 
an assertion of patentable invention aside from the arrangement of 
horizontal bars, referred to in the évidence and argument as "equaliz- 
ing levers," for stretching the skeins of silk, and the device for main- 
taining theni in a stretched condition while being dried, to prevent 
shrinkage or contraction. The counsel for the appellant in their brief 
admit that "his equalizing levers for so stretching the silk, and mech- 
anism for locking the silk stretched against shrinkage is the invention 
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of his machine patent." There was nothing new in the idea of a 
ratchet or other équivalent device for maintaining the skeins of silk 
in a tense condition until dry. Figure 3 of the drawings in the Hen- 
drie patent, above referred to, shows such an équivalent device, and 
in the description Hendrie explains its opération as follows: 

"The socket d, with its arms f, f, t, are made to ascend or descend upon the 
shaft b, by meahs of a vertical screw g, worlving In a screw-box h, h, flxed in 
the upper part of the hollow shaft, which screw g is turned by a capstan or 
lever i, i, attaehed to its top. ♦ • * i take any convenient number of hanks 
or sUeins of silk, and extend several of them over each of the pairs of parallel 
«rms, c, f, as represented at k, k, k, In Fig. 2. Ail the radial arms, c, e, c, and 
f, f, f, being then charged with the skeins or hanks of silk, I then, by means of 
the capstan or levers, 1, i, turn the screw g, for the purpose of raising the 
socket d with its arms f, f, f, by which rising of the arms f, f, f, the skeina 
or hanks of silk will become stretched and held in tension. * * * It must be 
obvions that skeins or hanks of silk may be distended by varions contrivances. 
I therefore do not intend to confine myself solely to the use of the machine 
above described, though I consider it to be perfectly effective," &c. 

If there viras anything new in the mechanism of the patent in suit, 
it was in the flexible arrangement of horizontal bars operating as 
equalizing levers, by means of which the skeins of silk are subjected 
to a more uniform tension, calculated to produce a more uniform 
lustre. Such a flexible arrangement of bars operating in like manner 
as equalizing levers, however, was contained in the Weidemann machine 
for imparting lustre to silk, which was in use prior to 1885 ; the différ- 
ence between it and Stuart's machine being that, while in the former 
weights were employed to hold the silk against contraction or shrinkage 
when in a stretched condition, in the latter a ratchet or locking device 
is used for the same purpose. But, as has been stated, the Hendrie 
machine employed a locking device to accomplish the same resuit. 
Without referring to the other évidence adduced by the appellee 
touching the prior art, we regard the disclosures of the Hendrie and 
Weidemann machines as whoUy negativing patentable novelty in that 
of Stuart. We further think that the mechanism of patent No. 705,- 
716 was anticipated by the Brizon machine, which was imported to 
this country from France in May and erected in June, 1900, in the 
silk dyeing establishment of Emil Geering in Paterson, New Jersey, 
where the appellant was employed at the time and knew of its érection 
and use. The fact of the importation and érection of the French 
machine at the time and place above stated is clearly established by 
the évidence and is not disputed. This antedated the application for 
the machine patent in suit by more than a year and a half. The appel- 
lant's machine beyond ail doubt is a close copy of that of Brizon. 
Stuart claims that he devised five machines for imparting lustre to 
silk, and that they were erected and used in July, 1899, February, 
1900, July or August, 1900, the fall of 1900 and the spring of 1901, 
respectively ; and that the first two were erected prior to the importa- 
tion of the Brizon machine, and the remaining three subsequently. 
He testifies to the effect that the first machine was erected for only 
expérimental purposes. He admits that the third, fourth and fifth 
were imitations of the French machine. Of the third he says that 
"the machine was constructed according to the pattern of the French 
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machine," and that it resembled it "as closely as I could construct it, to 
give it strength and durability." He states that the fourth machine 
was "the same; practically the same" as the third; and that the fifth 
was "constructed after the pattern of the third and fourth" ; and fur- 
ther, that the modal which he supplied to his patent soliciter was "made 
according to how I constructed the machine, after the pattern of the 
French machine," and the drawings of the patent in suit were made 
"from the machine I constructed, after the pattern of the French ma- 
chine, from either one, either third, fourth or fifth, as they are alike." 
Under thèse circumstances it was necessary in order to avoid anticipa- 
tion that Stuart should carry the date of his invention back of the 
importation of the Brizon machine. This he has endeavored to do 
by the production of évidence in support of his alleged machine of 
February, 1900. As the date of the application for a patent presump- 
tively is the date of the invention embodied in it, and as the French 
machine which clearly embodies the mechanism of the machine patent 
in suit was brought into this country and there used with the knowl- 
edge of the appellant about twenty months prior to the date of applica- 
tion, the burden rested upon him to establish by satisfactory and con- 
vincing proof, that his invention antedated the arrivai of the foreign 
machine. But this he has failed to do. The évidence in support of 
the construction and opération at an earlief date of his alleged first 
and second machines falls far short of the full and clear proof that 
was requisite. Indeed, the évidence taken as a whole créâtes the 
gravest suspicion of bad faith on the part of the appellant in making 
his contention of invention prior to the date of his knowledge of the 
Brizon machine. 

We are satisfied that the decree of the court below should be affinned 
with costs. And it is so ordered. 
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THOMAS et al. t. ST. LOUIS & S. F. R. CO. 

(Circuit Court of Appeals, Sixth Circuit January 8, 1907Ji 

No. 1,561. 

1. Patents — Action tob Infringement — Demubree. 

The question of tlie validity of a patent on its face may be ralseâ by 
demurrer in an action at law for its infringement. 

2. Same— NovELTY— Oab Tbuss. 

The Thomas patent, No. 570,148, for a latéral support for the sides and 
ends of cars, consisting of truss rods extending from the stalles on the 
outer sides and ends of the car to a plate beneath the car, Is void on its 
face for lack of patentable novelty. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Gréer & Gréer, for plaintiffs in error. 
G. S. Payson, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS. Circuit Tud-es. 

RICHARDS, Circuit Judge. This was an action to recover damages 
for the infringement of letters patent No. 570,148, issued to W. A. 
Thomas, October 27, 1896, for a latéral support for sides and ends of 
cars. A demurrer to the déclaration was sustained upon two grounds: 
First, because it did not contain certain averments required by section 
4886, Rev. St. [U. S. Comp. St. 1901, p. 3382], and, second, because 
the patent itself upon its face lacked novelty and invention. The obiect 
of the invention, as stated in the spécification, "is to provide a simple, 
inexpensive and efficient truss for car sides and ends * * * which, 
at the same time that it supports the sides against latéral pressure, will 
act as an anchor to prevent the sides from working upward away from 
the car floor." The invention itself consists of a truss rod extend- 
ing from a seat or stirrup attached to the upper end of the stake on the 
outside of the side or end of the car diagonally downward through the 
side and bottom frame of the car to a truss plate where it is secured 
In other words, it is a U boit, which, instead of being applied to th(: 
lower end of the stake, as usual, is app'ied higher up, and, instead 
of extending directly inward, so as to be secured to the side, extendf 
inward and downward, so as to be secured to the bottom of the car 
and for this purpose is necessarily lengthened. 

There is nothing new in this device. The U boit applied to stak">« 
on the sides and ends of the cars bas been in common use for many 
years. When lengthened and used as this device is, it becomes a truss 
or stay which is of as universal and familiar employment as perhaps 
any known mechanicaî device. Buildings, bridges, vessels, cars, der- 
ricks ail use substantially the same appliance, or an appliance per- 
forming the same function, as that covered by the Thomas patent. 
The masts of a vessel are held in place by stays, the timbers of a 
derrick are supported in the same manner, while trtisses hold to- 
gether the frames of bridges and buildings. This is a matter of sucK 
common knowledge that the court below took judicial notice of it, and 
149 F.— 48 
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properly held the patent voici on demurrer for lack of novelty. The 
fact that the action was one at law did not place the initial pleading 
.beyond the reach of the demurrer. Brown v. Piper, 91 U. S. 37, 42, 
23 L. Ed. 200 ; Slawson v. Railroad Co., 107 U. S. 649, ()52, 2 Sup. Ct. 
CG3, 27 L. Ed. 576 ; Black Diamond Co. v. Excelsior Co., 156 U. S. 
611, 610, 15 Sup. Ct. 482, 39 L. Ed. 553 ; Richard.s v. Chase Elevator 
Co.. 158 U. S. 299, 301, 15 Sup. Ct. 831, 39 L. Ed. 991 ; Richards v. 
Michigan Cent. R. Co., 102 Fed. 508, 43 C. C. A. 583; Id., 179 U. 
S. 686, 21 Sup. Ct. 918, 45 L. Ed. 386; Id., 186 U. S. 479, 22 Sup. 
Ct. 942, 46 L. Ed. 1259; American Fibre Chamois Co. v. Buckskin 
Fibre Co., 72 Fed. 508, 18 C. C. A. 62 ; Strom Mfg. Co. v. Weir Frog 
Co., 83 Fed. 170, 172, 27 C. C. A. 502; Northwood v. Dalzell, etc., 
Co., 100 Fed. 98, 40 C. C. A. 295 ; Drake Co. v. Brownell & Co., 123 
Fed. 86, 59 C. C. A. 216 ; Baker v. Duncombe Mfg. Co. (C. C. A.) 146 
Fed. 744. 

The judgnient is affirmed. 

NOTE. — The followiiig is the opinion of McCall, District Judge, on sustain- 
ing demurrer : 

McCALIj, District Jndge. This is an action brouglit liy the plaintiffs agaiust 
the défendant to recover damages for an infringement of certain letters patent, 
No. 570,148, granted hy tlie United States governnient to the plaintiffs Ocober 
27, 1896, for a period of 17 years, to be used as a new and useful improvement 
in the latéral support for sides aud ends of cars. The plaintiffs elaim that, in 
violation of said letters patent, the défendant conipauy bas built, eqnipped, 
and does novv use, and bas used for about five years, railroad cars with a dé- 
viée for the latéral support of their sides and ends which is in ail essential 
and material points ideutical vpith and substantially the same device described 
in the déclaration and letters patent, to the damage of plaintiffs in the sum of 
$2.5,000, for which they sue. Profert is niade by the plaintifC of said original 
letters patent. To this déclaration the défendant interposes a demurrer. 

The first cause of demurrer is gênerai, and will be passed. 

The second caitse of demurrer is spécial, and statea in substance that the 
déclaration does not contain the necessary averment required by section 4880, 
Rev. St. [U. S. Comp. St. 1901, p. 3.382] ; that is, tliere is no averment that the 
alleged improvement said to be covered by saidi iiatent was not known or 
used by others in this country, and not patented or described in any publication 
in this or any foreign country before the alleged invention or discovery there- 
of, aud was not in use or on public sale for more tban two years prior to the 
application for said patent, or that it was abandoned. "It lias been held In 
an action for infringement that allégations of the requlrements conta ined in 
section 4880 (Kevised Statutes) prior to the amendment, were necessary and 
material." Elliott Co. v. Pisher Co. (C. C.) 109 Fed. ;î30, and cases there cited. 
I am of the opinion, therefore, that the déclaration in this resi>ect is fatally 
détective, and this cause of demurrer is sustained. 

The third cause of demurrer Is that the said letters patent No. 570,148, 
granted to the said Thomas, October 27, 18n<>, are wholly void on their face 
for want of patentable noveltj' and invention. It seems to be usual for 
patent cases to be disposed of upon bill, answer, and proof, yet "there is no 
objection," says Mi'. .lustice Krewer, "if a patent be manifestly invalid upon 
its face, to the ])oint being raised on demurrer, and the case being determined 
upon the issue formed." Richards v. Chase Elevator Company, 158 U. S. 209. 
15 Sup. Ct. 831, 39 L. Ed. 991, aud cases there cited. In examiniug those cases 
■where this rule Is laid down, it appears that most of them, if not ail, were 
cases in equity. 

My attention bas pot been called to any décision holding that a like rule 
woulil' not hold good in a court of law, and I know of no such holding. Indeed, 
I can see no valid reason why, if tlie question of the validity of the patent 
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for want of novelty and invention may be determined upon a bill in equity and 
denmi'rer thereto, a lilve practice would uot bold good in a court ot law. 

Tlie question then presented is wlietber or not the patent in question is in 
valid for want oï novelty and invention. In tlie letters iiatent tlie i)laintifï, 
Thomas, tlie alleged patentée, déclares that wliat Le claiins iu bis patent is a 
truss seat, a truss rod, a tniss plate, used in conibination on a gondola or coal 
car to support tlie sides and ends of the car attached, aud passing down 
through the bottom' of tlie car, where the ends of the truss rod are secured 
jn a truss plate or wasber, and thas to hold the sides aud ends ot tlie car from 
bulging or rising. A eareful examiuation of the niodel forces me to conclude 
that there is nothing new in the several parts vvbich compose the deviee or ai>- 
pliance. What is termed the "truss seat" is a book projecting from a pUite 
of which the book is a part, and is familiar to every one who suspends his 
hammock on bis poreh, and bas been in use from time Immémorial. ïhe truss 
rod is but an elongated U-bolt, niade to couform to the parts of the car arouud 
which it is looped or bolted. The truss plate is but a pièce of flat métal, witU 
two holes to secure the ends of the so-called truss rod. The novelty, if any, 
consists in tbe combination and application, and new and usefui results thereby 
aceomplished. The arrangement of the différent parts iu combination is, there- 
fore, tbe essence of the invention, if it be one. 

To any one who has examined an ordinary gondola car, a section of vs'hicb 
is illustrated in the brief of counsel for défendant on page V'>, and which is 
copied from Car Builders' Dictionary, 1879, at page 241 and 488, it will appear 
at once that it is the same combination that we hâve in the case at bar. The 
différence in the présent case Is, the U-bolt is much longer and engages the 
stake at a point near the top, and tbe two ends of tbe U-bolt, instead of pass- 
ing through the sides of the car and fastening on the inside, passes down the 
side of the car astride the stake through the bottom, where it passes through 
a plate and is secured by a nut. Tliis is but a change in degree and the car- 
rying forward of an old idea which is held not to be invention. Smith v. 
Nichols, 21 Wall. 112, 22 L. Ed. 5G(i; Ansonia Co. v. Blec^trieal Co., 144 U. S. 
11, 19, 12 Sup. et. COI, 36 L. Ed. 327 ; Penn. R. R. Co. v. Tïuck Co., 110 U. S. 
490, 4 Sup. et. 220, 28 L. Ed. 222. 

In Goodyear Rubber Company v. Rubber Wheel Company, 110 Fed. 363, 53 
0. C. A. ,583, the Circuit Court of Appeals of the Sixth Circuit said : "The 
bringing together of old parts, allowing eaeh to work out its own efCect, with- 
out producing some new machine or product, is not Invention. A combination 
of old éléments, to be- patentable, 'must produce a différent force or elïect or 
resuit, in the combined forces or proeesses, from that given by their separate 
parts. There must be a new resuit prodneed by the union, if not it is only an 
aggregation of separate éléments.' " — citing Reekendorfer v. Faber, 02 U. S. 
347-357, 23 L. Ed. 719. See. also. Lovell Jlfg. Co. v. Carev, 147 U. S. 623. 13 
Sup. et. 472, 37 L. Ed. 307 ; Capitol Sheet Métal Co. v. Kinnear & Gauger Co., 
87 Fed. 333, 31 0. C. A. 3. 

I am of the opinion that the patent is void on its face for want of inven- 
tion, and the demurrer is sustained. 
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NEW YORK BELTING & t». CO., Limited, et al. v. SIERER et al. 
(Circuit Court, g. D. New Xork. Januai-y 14, 1907.) 

1. Patents — Invention — Substitution dp Materials. 

It is not invention, to substitute rubber for an unyielding material la 
tlie construction of interloclîing tiles for floors, walls, or tlie declîs of ships, 
to enable tlie covering to respond to strains more quiekly, readily, and 
safely ; sucli resuit being due solely to the elasticity and reslliency of tbe 
material, whlcli is a well-knov^n quality of rubber. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 23.] 

2. Save— TiLE Ploors. 

The Furness & Watts patent. No. 527,961, for a tiled floor or wall 
composed of a séries of tiles of yielding material having interloeking 
tongues and being romovable, is void for lack of patentable invention in 
View of the prior art, whlch sliows interloeking tiles of wood or stone, 
tiles of rubber not interloeking, and also a covering for floors, the decks 
of ships, etc., made of rubber in interloeking sections. 

In Eqiiity. Suit to restrain alleged infringement of United States let- 
ters patent No. 527,961, issued October 23, 1894, to Frank Furness and 
David H. Watts for "tile fioor, wall," etc. The application was filed 
March 31, 1894. The main défenses are want of patentable invention 
in view of the prior art; also noninfringement if complainants' patent 
is valid. 

Howson & Howson (Charles Howson and Joseph C. Fraley, of 
counsel), for complainants. 

J. Burnet Nash (Robert H. Parkinson, of counsel), for défendants, 

. RAY, District Judge. The patent states that the object of the in- 
vention "is to prevent tile floors from cracking or opening at the joints 
because of tension or compression strains." It is not confined to floors, 
for the patent also says : 

"By the use of the above-described tile, a floor can be laid or a wall or ceil- 
ing tiled which will yield suffieiently under tension or contraction without the 
joints between the tiles opening, as ail the tiles are locked togother." 

It thus appears that the art involved is not only the construction of 
floors, but of walls and ceilings. This is important when we come to 
consider the prior art. The patent also says : 

"My invention relates particularly to the tiling of floors and decks of ves- 
sels, and especially the floors of océan steamships; but it will be understood 
tliat my tiuug can be used in other places without departing from my inven- 
tion." 

In the drawîngs is shown what the patent says is the preferred form 
of tiles, "in which one tile interlocks directly with another," and also 
another form, where the tiles interlock "indirectly through the médium 
of key tiles." AU are interloeking tiles in some form or other, and ail 
are of "yielding material." The patent is broad enough to cover ail 
tiled floors or walls composed of yielding material having interloeking 
tongues, and so interlocked as to be removable. The patent also says: 

"Referring partieularly to Figs. 1 and 3, A is the tile made of yielding ma- 
terial, preferably rubber, of such a density thaï it will hold its own under 
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ordinary clrcumstances, but will yield sufflciently when great strain îs plaœd 
upon it, or will yleld under pressure. The tile Is quadrangular in shape in the 
présent instance, and at eaeh side are cavities, a, wilU receding sides formlng 
at eacli corner undercut arrow-liead projections, b. Xnterlocliing with thèse 
tiles, A, as shown in Fig. 1, are tiles, D, having undercut projections, d, at each 
side, which lock into the cî^vities, a, of the tiles. A, so that when the tiles are 
placed in position on the tioor andi propeny eemented the entire floor of tiles is 
mterloclîed, so that any expansion or contraction will be taken by the entire 
floor, preventing the tiles from parting on the diTisiou liues." 

And again : 

"It will be understood that any form of lock may be used to unité the tiles, 
but I hâve shown a dovetailed lock as the preterred form." 

The patent also says: 

"By the use of the above-described tile, a floor ean be laid or a wall or ceil- 
'ng tiled which will yield sufflciently under tension or contraction witimut the 
joints between the tiles opening, as ail the tiles are loeked together. In some 
instances the tiles may be laid in combination with unyielding tiles, either of 
pottery or other material, so that while the yielding tiles will expand and con- 
tract with the strains, the joints between the tiles will not open; but I prêter 
to lay a floor entirely with yielding tiles." 

The patent has but one claim, and that reads : 

"X claim as my invention a tiled floor or wall eomposed of a séries of tiles of 
yielding material, said tiles having interlocking tongues, and beiug removable, 
substantially as deseribed." 

As to the advantage of using tiles the patent says : 

"The great advantage of using a tile of rubber in place of the ordinary 
strip rubber is that ornamental designs can be worked out upon the floor by 
the use of différent eolored tiles, and the floor ean be rejiaired in the event of 
one or more of the tiles being destroyed or badly injured." 

This, probably, is the reason the patentée confined himself to inter- 
locking tiles of a yielding material, as such floors of strip rubber, in- 
terlocking, were old in the art, as shown by British patent to David 
Gaussen, No. 3,377, dated August 19, 1880, and in which it is expressly 
stated that the rubber mats rnay be joined by interlocking, and used on 
the decks of vessels. Tiled floors and tiled walls of s*one and wood 
and other unyielding material were old long before this patent was 
applied for. Interlocking tiles of wood, stone, and other unyielding 
material were old long before Furness came into the ficld with this 
patent, and there is nothing new or novel in so interlocking them that 
one may be removed without materially disturbing the others when 
occasion demands. Interlocking by mcans of key blocks, as shown in 
figures 3 and 6 of the patent, were also old. So what is in fact a tiled 
floor made of tiles in fact, eomposed of india rubber or other elastic 
material, was old in the art as far back as 1860. October 16, 1860, 
letters patent No. 30,417, were granted to Thomas J. Mayall of Rox- 
bury, Mass., manufacturer of tiles for flooring. In this patent he says : 

"Be it known that I, Thomas ,T. Mayall, of Itoxbury, in the county of Nor- 
folk and State of Massachusetts, hâve fuvented certain now and im~ roved 
manufacture of tiles or slabs for floors, etc. * * * The tiles heretofore in 
common use hâve been generally made of marble or other stone or slate, and 
their great cost has preivented their being generally employod for floorings, etc. 
The présent invention consists in forming a cheap and diu-ahle substitute for 
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stone tlles, which Is softer to tread upon, and prevents the liability of a person 
slipping thereon, and makes no noise when walked upon. I effeet thèse ré- 
sulta by making the tiles of a composition of india rubber or gutta-pereba and 
sulphur, made into sheets, and tlien heated, and aftervvards eut out in the de- 
sired size and shape by dies or kiiives, or moulded in proper nioulds. I take S 
Ibs. of sulphur and 12 Ibs. of rubber or gutta-percha rags or trimniings, «ell 
known by rubber manufacturers, and mix them tboroughly together in the 
usual mode by grinding them between hot rollers. The («mposition is then 
formed into sheets of any desired thlokness by being passed between calender 
rolls. * « * The tiles thus produced are possessed witli iweuliar elasticity or 
softness, whieh resenibles that of rich earpet. whereby not only is a flooring 
prodJueed that is very pleasant to walk upon, but is also noiseless and alinost in- 
capable of wear. As it is évident that any of the well-known compounds made 
by rubber manufacturers, into which otlier ingrédients than those above stated 
enter, may answer the purposes of my invention, I shall not confine myself in 
my daim to the use of the substances 1 hâve mentloned, or to the exact pro- 
portions in which they are eomblued, although 1 prefer tlie composition de- 
scribed, as it can be made at a very small oost. * * * Wliat I elaim as my 
invention, and désire to secure by letters patent is the new manufacture of 
tiles and slabs for flooring, the same consisting of an india rubber or g\itta- 
percha composition, which, when combined with various ooloriug ingi'edients. 
made into sheets of suitable thickness. eut or molded into desired patterus and 
vulcanized, produce tiles of the peculiar softness and nature herein described." 

This patentée, Mayall, says nothing of interlocking the tiles of elastic 
material, or of the yielding of the entire tiled floor or wall when sub- 
jected to strain, tension, contraction, or expansion, or to the "weaving," 
heaving, or bending motion of the deck of a vessel at sea. He does 
speak of the elasticity, softness, and noiselessness. In short, he has 
provided tiles of "yielding material." In 1857 letters patent No. 16,692 
were granted to Charles Mettam, of New York, N. Y., for a new and 
useful improvement in the mode of Connecting the blocks or plates 
(nothing more nor less than tiles of iron) of iron pavements. The 
patent says : 

"This invention consists in casting each block or plate with a nuniber of 
hooks projecting laterally from its lower part, and turning upwards vertieally 
in the form of tenons, and with a corresponding number of mortises In its lower 
side ; the said hooks and mortises being so formed and arranged that when 
tho blocks or plates are laid the laterally pro.lecting portions of the liooks of 
each plate will give support to, ancll the uptumed portions will enter the mor- 
tises in, the adjoining plates, and thus the plates will reeeive mutual support, 
and be locked together in a latéral direction. * * * I do not claim the cast- 
ing of the blocks or plates with latéral projections on the lower parts to extend 
under the ad,iacent blocks or plates; nelther do I claim the casting of the 
blocks or plates with tenons to enter mortises in the adjacent blocks or i^lates, 
when sucU tenons stand out laterally from the sides of the blocks or plates. 
But what I claim as my invention, and désire to secure by letters patent, is : 
Casting each block or plate with a number of hooks standing out laterally 
from below the gênerai level of the bottom thereof . and turning upwards in the 
form of vertical tenons, and with a corresponding number of mortises in the 
lower faces, so that when the plates are laid together the vertical tenons of 
one block or plate enter mortises in adjacent ones, and the mortises reeeive 
tenons of adjacent ones, while the laterally projecting portions of the blocks 
or plates make them mutually supportlng, substantially as herein described." 

In this each plate or tile of iron is removable without disturbing the 
pthers materially, and ail are locked together and reeeive mutual sup- 
port in a latéral direction. The motion of pushing or pulling of the 
one is communicated to ail. June 15, 1869, letters patent No. 91,364, 
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"improved mosaic covering for floors," were granted to Shadrach H. 
Pearce, of Boston, Mass. He says in his patent : 

"Mosaic floors Bave heretofore been composée! of sectional blocks or tiles of 
claj-, stone, glass, or wood, of varions slzes, forms. and colors, laid in liydraulic 
cément, or oUierwise, to produce tUe pattern desired. A mosaic floor thus 
forraed, especially when laid upon wooden foundations, is objet-tionable for the 
foUowing reasons, viz. : It is inelastic, and doeg not yield to the expansion 
and contraction of tlie wooden foundation caused by atmospheric dryness or 
moisture. Considérable noise proeeeds therefrom when walked uixm, and the 
materials of which it is composed are cold to the feet, being poor eonductors 
and retainers of beat, and much skill is require<l in tbeir construction, which 
is attended with considérable expense. * * « 'j-q remedy the above-men- 
tioned objections and defects, and to furnish a mosaic coverinj; warm to the 
feet. and adapted to any, and especially to wooden, floors in lieu of earpeting, 
Is the purpose of my invention, which consists in a séries of elastic sections, 
blocks, or tiles of various sizes, forms, and c"olors, composed of india rnbber, 
gutta-percha, felt, or compounds of thèse, or any other suitahle elastic materi- 
als, each blcK'k or section bearing its respective color or colors throughout Its 
«ntire substance, in contradistinction to one having its surface only colored, by 
which construction I am enabled, with or without the use of cément, to furnish 
a warm, noiseless, elastic mosaic coverinp; for floors, etc., the design of which, 
formed by the various colors, is comparatively imperishable, and will remain 
permanently undefaced by use, and is easily repaired, by replacing with new 
any injured sections, its cost being less than that of an ordlnary mosaic floor, 
while, from Its elastic nature, It is easily ad.iusted to inequalities of surface 
vt'hieh may exist or occur from the expansion, contraction, or warping of the 
groundwork u{)on which it is intendedi to be laid. ïo enable othersi skilled in 
the art to understand and use my invention, I will proeeed to describe the man- 
ner in which I bave earried it ont. In the said drawings, A représenta a 
wooden flooring or foundation, over which is smoothly spread a thin layer o'f 
cément, a, upon which, snugly fitted together, is placed a séries of small hexa- 
gonal blocks or sections, B, composed of india rubber, gutta-percha, felt, or 
compounds of thèse or any other suitable elastic materials, each block bearing 
its respective color throughout its entire thickness or substance, so that when 
worn from constant use the original design will remain uneffaced upon the 
surface of the material covering the floor. I prêter to employ for this purpose 
a material known as 'kamtulicon,' which is composed of rubber and cork, 
ground and incorporated together, on account of its elasticity, durability, and 
moderate cost. The blocks or sections, B, are eut from strlps of the elastic ma- 
terial employed, or they may be raolded in the desired form ; the color being 
incorporated with the material during the process of manufacture. • * » 
What I claim as my invention, and désire to secure by letters patent, is a cov- 
ering for floors, &c.. composed of a séries of elastic blocks, sections, or tiles, sub- 
stantially as described." 

Hère we hâve not only the tiles of yielding material, but the idea 
plainly expressed and stated of yielding sufficiently under the tension 
or contraction of the floor, as expressed in the Furness patent in suit; 
for Pearce says that the old floors, composed of sectional blocks or 
tiles, are objectionable for the reason they are inelastic, and do not 
yield to the expansion and contraction (svvelling and heaving in places) 
of the wooden foundation (such as a ship's deck), caused by the at- 
mospheric dryness or moisture, and that he seeks to remedy thèse de- 
fects. He also says that by the use of thèse elastic blocks or tiles he 
has a floor easily repaired "by replacing with new any injured sec- 
tions," and also "while, from its elastic nature, it is easily adjusted to 
inequalities of surface, which may exist or occur from the expansion, 
contraction, or warping of the groundwork upon which it is intended 
to be laid." It would also, evidently, yield, beino^ elastic, to any bend- 
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ing, warping, weaving, expansion, or contraction of tlie groundwork 
occurring after being laid; but of course there would be a crack or 
opening during such action in many cases. Should the floor swell and 
upheave, it would raise thèse elastic tile, and form a crack along the 
line of upheaval, and this would generally close, substantially, when 
the upheaval subsided. Looking further into the prior art, we find 
that February 24, 1880, there was granted to William J. Mitchell, of 
San Francisco, Cal, letters patent No. 234,938, for "paving tile." He 
says : "In the formation of my tiles I employ any suitable substance." 
It may be rubber, stone or brick ; a yielding or a nonyielding material. 
There is no limitation. What is his purpose and claim? He says: 
"My Invention relates to certain improvenieuts in tiles and blocks vvliicli are 
employed for paving piirposes, and it cousists in tlie formation of a bloclf, so 
that its upper half will project beyond ttie lovver balf npon tvro adjacent sldes, 
wliile the iower lialf projects beyond tlie upper half npon the two opposite 
and adjacent sides; said projecting portions being provided with dovetail de- 
pressions and iuterloclving projections, as hereinafter more fuUy described 
and claimed. By this construction the projectiug upper half of eacli block 
will rest upon the eorresponding projections of ths lovi-er halves of the two 
bloclis lying next to it upon thèse two sides, and each block thus supports two 
others, and is, in tum, supported by two others. In combination with this con- 
struction, I form a dovetailed locicingrgr.oove uiion the upper side of each of 
the projections of the Iower halves, and similar dovetailed projections upon the 
under sides of the projecting ledges of the upper halves, so that lliey will fit 
into the eorresponding grooves of the adjacent blocks or tiles, and thus lock 
tliem together, and prevent them from becoming separatedi. « * * n y^m tjg 
seen that when the tiles are laid each of the ledges, C, will support a eorre- 
sponding ledge, B, from an adjacent block or tile, and the lugs, K, will be 
locked into the dépression, D, so tliat the blocks will be niutually self-support- 
ing, and will at the same time be bound together and prevented from scparat- 
ing. ïlie tiles are thus easily and rapidly laid, and, being bound together, will 
not rock or beeome easily displaced when the fouiidation is imperfect * * « 
Having thus desci'ibed my invention, what 1 claim as new and désire to secure 
by letters patent is: The paving tile or block, À. with Its ledges, B. jirovided 
with the dovetailed projections or lugs, E, and tlie ledges, C, provided with tlie 
eorresponding dovetailed dépressions, D, whereby the tiles are suriported and 
locked to prevent latéral séparation, substantially as herein described." 

Hère we hâve the interlocking to bind the tile together, and prevent 
séparation, rocking, and displacement. How far and wherein does this 
difïer from the idea of the patent in suit? February 14, 1888, was 
granted to one Frank F. Gibford, of Englewood, 111., letters patent 
No. 378,000, for "artificial stone pavement," and figure 2 of the draw- 
ings is alm.ost an exact counterpart of figure 1 of the patent in suit, 
showing the interlocking of the tile. In the Gibford patent the tile 
shown are of stone and oblong. But this is immaterial so far as the 
mode of interlocking is concerned. Of his invention the patent says: 

"My invention has relation to artificial stone pavements, and the object is 
to provide a simple, cheap, and durable pavement of the class described, that 
vrlll présent a true surface for wear, and at the same time obviate ail tondency 
to cracks, séparation at the joints, or irregularities in the surface : and to 
thèse ends the novelty consists in the construction of the same, as wili be here- 
inafter more fully described; and particularly pointed out in the claim. * * • 
The pavement proper consists of a séries of blocks, A, provided with intégral 
projections, a, and rec-esses, b, said projections and recesses being fiush witli 
the bottom of thi^ block, and extending upward about one-halt the thickness 
of the block, The top surface of the blocks is a true square, and consequently 
the pavement may be extended indeflnitely by simply alternating the sides of 



NEW YORK BELTING & P. CO. V. 8IEKEE, 761 

the blocks as they are laid — that is, so arranging them that a side with a pro- 
jection will be contiguous to a side with a recess. It wlll be observed that the 
projections are rectangular in form, while the reeesses flare inwardi, so that 
when the pavement is set in a bed or layer of cernent the cernent will fill up the 
interstices, and when it hardens or sets make it practically a solid sheet of 
pavement. * * • what I claim is, as a new article of manufacture, a block 
for pavements, having two of its sidea provided with projections, and its two 
opposite sides provided with recesses, as set forth." 

Hère we hâve an artificial stone pavement formed of stone tile or 
a tiled floor in the street, and the tile are interlocked by means of "in- 
terlocking tongues," as are the tiles of the patent in suit, and the ob- 
ject of the interlocking is, as declared by the patentée, to "présent a 
true surface for wear, and at the same time obviate ail tendency to 
cracks, séparation at the joints, or irregularities in the surface; and to 
thèse ends the novelty consists in the construction of the same, as will 
be hereinafter more fully described," and then follows a description of 
the interlocking, which is substantially a counterpart of the patent in 
suit. Substitute rubber tile, old in the art, and wherein does this struc- 
ture of this patent differ substantially from the structure of the patent 
in suit ? The interlocking is not precisely the same, but it is the same in 
principle, and opérâtes in the same way to produce the same resuit, 
viz., to "obviate ail tendency to cracks, séparation at the joints, or ir- 
regularities in the surface." It seems to me immaterial that the Gib- 
ford device is to be used in a street to be walked and driven on, where 
from frost and other causes there is liable to be heavings and weavings, 
while the Furness patent in suit is mainly designed to be used on ships' 
decks or in similar places, where the heaving and weaving of the deck 
is caused by the motion of the sea. Substitute rubber tile in the Gib- 
ford patent, and we bave, essentially, the Furness patent in suit. This 
Gibford patent would then operate as does the Furness patent. With 
stone tile in place of rubber tile, force applied to one causes a motion 
which is communicated to ail, but not to the same extent, perhaps, 
and there is a greater liability to breakage of the tile. But this is due 
to the différence in the character and quality of the material. To ob- 
viate this liability to breakage, it would occur to any one to substitute 
rubber tile or tile of some yielding and résilient material in ail places 
where such tile are appropriate, in ail places not exposed to heavy 
traffic. Was it invention to do this ? Was it invention to conceive the 
idea of substituting a rubber tile, old in the art, for a stone tile, old in 
the art, to prevent breakage, for the reason that rubber will not break 
as easily or readily as stone and is more résilient when subjected to 
strain? ' In the British patent to E. J. Harland, No. 4,806, March 19, 
1889, for "improvements in the manufacture of elastic tiles," we bave 
two claims, viz. : 

"(1) Elastic tiles of vulcanized India rubber, each tile being of the same col- 
our throughout its substance. 

"(2) ïhe process of manufacturing elastic tiles consisting in heating a mix- 
ture of india rubber or india rubber compound, pigment, and sulphur in a 
mould." 

And this patent says : 

"Accordiiig to this invention, I manufacture elastic tiles of vulcanized india 
rubber, made of the same color throughout the substance of each tile. I pre- 
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fer to make tbe tiles by exposing a mixture of india riibber or india rubber 
compound, sulphur, and pigment to beat lu a mould in tbe ordinary way of 
maliing vulcanized, india rubber, but the mixture may also be vulcanized in 
sbeets, and aftervvards eut into any desired sbape ; but tbis is more costly, 
and involves waste fori some sbai)es. The tiles may be flxed to tbe floor or 
other surface to be covered in varions ways, but 1 prêter to employ a cernent 
composed of two parts of gutta-percba, one part resin, and one part Stoclvbolm 
tar. I find tbat tiles of vulcanized india rubber bave many advantages over 
tiles and floor clotbs as lieretofore used. Beiug soft and elastie, tbey afford 
an excellent footbold, wbicb is a matter of considérable im]iortauce in tbe decks 
and cabins of sblps at sea, wbllst tbeir sligbtly yielding nature renders traffic 
over tbeni noiseless, and enables sueh floornig to better witbstand tbe wear 
and tear in entrauce halls and landings, and, being in)i)ervious to water, tbey 
form a cleanly floor in smoking rooms and smoking carriages." 

In the Watts patent, granted November 6, 1894, but applied for Jiine 
29, 1893, which is a design patent, vve find a duplication of figure 3 
of the Furness patent in suit, showing the interlocking of the tiles. 
As early as 1815, in the MacCarthy patent (British), No. 3,915, we 
hâve : 

"Streets, roads, or ways may be paved or covered, or tbe paving,. pitcbing,. 
or covering of streets, roads, or ways may be made of or witli a plate or jilates. 
or mass or niasses, a pièce or ijieces, a portion, or portions, of iron or other 
métal or material, fornied so as tbat tbe same ghall présent on tbe superficies 
tbereof one or more or a séries of convex rising or risings or projection or pro- 
jections upwards, more or less elevated, and with spaces between and sur- 
rounding eacb rising or projection upwards, more or less broad, as occasion 
may requlre, or as may be suitable to the shape or limits of tbe street, road, or 
way paved or intended to be paved witb tbe new pavement, sucb plate or plates, 
mass or masses, pièce or pièces, portion or portions, wheu laid down adjoining 
or eontiguous or fltted into eaeh other, are or may be retained and kept so 
joined or eontiguous or fltted into and with each other by means of a: mor- 
tise or mortises, a socket or sockets! ,a tenon or tenons, projection or projec- 
tions, tougue or tongues, as may be deemed expédient. ïho figures drawn in 
the margin of thèse présents wlll more partieularly explain and illustrate tbe 
gênerai description hereinbel'ore given and made. '« * » a variety of other 
forms to be east, manufactured, wrought, or made of iron, or other métal or 
materials, more or less convex and more or less elevated, with spaces more or 
less broad between, and insulating or suiTounding sueh forms, may be cast, 
manufactured, wrought, or made, used, and applied for the purpose of paving,, 
pitcbing, or covering streets, roads, or ways, and a variety of modes or 
metbods of using and apjilying, Connecting, fltting, and adapfing tbe same, may 
be employed by means of mortises, sockets, tenons, projections, or tongues ; 
but tbose hereinbefore described, and to whieb a référence or références batb 
or bave been made, are sufBciently and eertalnly descriptive of the nature of 
my said invention, and in what manner tbe same is to be performed." 

In the British patent to Geary, No. 8,085, dated 1839, "improvements 
in paving, covering streets, roads, and other ways," we hâve: 

"Now know ye, that In compliance with tbe said proviso, I, the said Stepben 
Geary, do bereby dec'lare that the nature of tbe said i"nvented improvements, 
communicated to me by a certain foreigner residing abroad, eonsists in forming 
tbe pavements of streets, roads, courtyards, stableyards, and other public and 
private places and ways of blocks, composed eitber wholly of wood or other 
suitable material, or ])artly of wood and partly of the bituminous concrète 
bereinafter described, or other suitable material, or of blocks wholly of wood 
or of other suitable material superposed on blocks, consisting wholly of the 
said bituminous concrète or other suitable materia'l, and wbieh blocks, bowso- 
over composed, are so shaiied, formed, and conneeted that tbey shall mutually 
sustain and support one anotber ; and I déclare tbat tbe manner in wbieh the 
said invented improvements are to be performed is partieularly desc;-ribed and 
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ascertalned in and by the following descrii)tion thereof, référence being had to 
the lllustrative drawings liereunto annexed, and to the indicial letters and fig- 
ures marked thereon, that is to say : The said improved pavements may be of 
any of the fornis represented in the drawings hereunto annexed, nunibered 
from I to XVllI, inclusive. In Nuniber I tlie blocljs are superflcially of a 
square form, but are dovetailed laterally into each otlier, while at the front 
and back they are eonneeted by rabbit or by tenon and niortise joints to the 
blocks next adjoining. whereby every bloclî; and every row of blocks at once 
supports and is supported by those adjoining it, and a pavement of great solid- 
ity and uniformity is obtalued." 

In the British patent to Bayly, Ko. 4,878, granted November 8, 
1881, we hâve : 

"ïhis invention consists of a contrivanee to be bedded in niortar, each brick 
being fitted or locked one into the other, to render walls, cliinuiey sliafts, and 
other structures proof against gales of wind or other strains. The object of 
the Invention is to erect walls, chininey shafts, and other structures niade from 
clay in a mould or box of the différent shaijes or fornis described on the draw- 
ings, and burn in a kiln eonstructed for that purpose, in two respective forms 
locked together, one form or shape whieh is laid in one course oonstructed witli 
a! tenon, dovetail shape on the bottom, and a reeess or moutli to receive the 
tenon eonstructed in the bricks in the next course on the top, thèse bricks be- 
ing fitted one into the other, and bedded in mortar to receive the next course 
of the other shape or form, which are eonstructed witli liaif a dovetail shape 
tenon at each end of the brick on the bottom, and half dovetail shaiie reeess at 
each end of the brick on the top, this shar>e brick being niade to slide into the 
bricks o( the course beneath the other shape, properly bedded in mortar or 
cément ; the différent shajie bricks bemg locked one into the other, laid In al- 
ternate courses to one another, which renders the whole structure proof against 
the greatest possible strain, each brick i>eing ICK'lied one into the other, thus 
preventing any structure erected with thèse bricks giving away at the mortar 
Joints. Bricks for angles and returns are eonstructed in the same way, locked 
one into the other. Having now described the nature of this invention and 
how it is to be performed, I therefore daim the following: First. 1 claim the 
shapes of the bricks, respect! vely, made from clay and burnt in a kilu. Second. 
I claim the contrivanee of the bricks being locked one into the other and 
bedded in mortar. Third. I claim the locking of every brick one into the other 
to render any structure proof against every possible strain." 

Hère again we hâve the whole idea of the patent in suit except yield- 
ing material such as rubber, and the idea of placing the structure on 
a weaving curved deck or floor ; but that is old, for in the David 
Gaussen British patent of 1880, No. 3,377, we find: 

"My invention relates to the manufacture of sUeets of what is known as vul- 
canized india rubber, or other india rubber compounds, and is deslgned for 
floor coverings, mats, coverings for seats, and varions other purposes, and my 
said invention consists in corrugating, fluting, or arching the material on both 
sides, and aiso in unitiug the corrugated sheets to ]>roduce cylinders or tubes. 
By my invention I am enabled to produce an article combining lightness and 
economy of material. witli stability, resisting power, and elasticit.y, at sanie 
time securing thorough ventilation and dryness of surface, as the air can cir- 
culate freely through the material, and moisture will run ofï the same. • * * 
The material is adapted for varions useful purposes, such as the following : 
Mats for wells at doors of houses and for sliips at cabin doors. Do for foot- 
boards of carriages, railway carrlages, especlally smoking compartnients. and 
for floors of boats, etc. Carpets for the floors of post ofiice railway vans, re- 
lieving the clerks and letter sorters of mucli jar and vibration, which is now 
most injurious to tliem in long journeys, during which they are occupied lu a 
standing position; also for smoking cablns, companion bouses, stairs, de<-k- 
houses. etc.. of steamers, for tents, bathrooms, billiard rooms (giving an elastic 
aud luxurious tread), corridors of public offices, law courts, aisles of churches, 
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Jibrarîes, concert rooms, and ail other places where absence of noise is deeirecl, 
etc. * * * Where my corrugated. material is to be used in stables as a sub- 
stltute for straw littcr, I cover so much of tbe flooring of tbe stall or box as 
may be required to form a bed for tbe animal, composed of several mats united 
together by interlocking or any other convenieut metliod." 

Hère thèse corrugated mats of rubber are to be used for flooring or 
coverings for floors, and may be in pièces, large or small, and may be 
attachée! together by interlocking, as in the patent in suit. This inter- 
locking is expressly mentioned in the Gaussen patent. 

Returning, after this examination of the prior art, to the patent in 
suit, we find a claim for (1) "a tiled floor or wall" (old) ; (2) "com- 
posed of a séries of tiles of yielding material" (old) ; (3) "said tiles 
liaving interlocking tongues" (old as to wood, stone, brick, and rubber 
sheets) ; (4) "and being removable" (old) ; (5) "substantially as 
described." I hâve not found in the prior art rubber tile, strictly 
speaking, interlocked ; but I hâve found flooring and wall tile of other 
material, more or less yielding, interlocked, and also sheets of corru- 
gated rubber, large or small, according to taste, used for coverings to 
floors, interlocked in any known vi^ay or manner, and the modes and 
manners of interlocking mentioned and described in the patent were 
then well known. The object and purpose of interlocking tile and their 
équivalents in floors, pavements, walls, and similar places was the same 
in the prior art as in the patent in suit, viz. : 

"So that when tlie tiles are placed in position on the floor, and properly ce- 
mented, the entire floor of tiles is interloekod, so that any expansion or con- 
traction will be taken by the entire floor, preventing the tiles from parting In 
the division Unes." 

As seen, this exact idea was old in the prior art. Nor is there any- 
thing new or novel in the idea of employing thèse tiles, or blocks, 
or sections of interlocking corrugated rubber flooring on the decks of 
vessels, or in other places where there is an upheaval or bending or 
weaving of the underlying support. It seems to me that, in view of the 
prior art, the patent in suit is devoid of patentable novelty, or of any 
new conception amounting to invention. 

It is contended by the complainants : 

"That close interlocking joints wonld hold elastic tiling together under such 
conditions was something which the prior art did not teacb. It had not previ- 
ously been proposed to interlock yielding niaterials subjected to varying and 
compound strains such as those to which a floor and the like is subjected." 

And again: 

"No prior art taugùt tnat tne resuit of closely dovetailing rubber tiles to- 
gether on ail sides would be an elastic unit, so taking up, as a whole, the se- 
verest strains applied to it that the tiling would neither break nor pull apart. 
That rubber materials could be efCectlvely dovetalled to accomplish any valua- 
ble resuit was a new thought with Furness." 

The "conditions" referred to are thus described by complainants' 
counsel : 

"He wished to provide a floor covering which would remain seamless and 
water-tight under extraordinary conditions of strain, due not only to exceii- 
tional expansion and contraction, but also to the constq,nt chauging of tlie 
shape of the deck." 
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While a patentée is entitled to the benefit of every new thing or 
bénéficiai and novel resuit resulting from his patented device, whether 
mentioned and described or not, we find that Furness makes no mention 
of a désire to patent a seamless and water-tight tile floor of yielding 
material. If se, he was clearly anticipated by the Gaussen patent, 
whose interlocking sections of corrugated rubber for covering floors 
are clearly the équivalents of rubber tiles. 

I cannot agrée with the contention that the prior art did not teach 
that close interlocking joints would hold elastic tiling together when 
subjected to strain, pulling and pushing at any given point, or along 
an entire side, or at any given point on or underneath the surface. 
If such interlocking would hold tiles of wood and stone and brick to- 
gether under such conditions, they being slightly résilient and elastic, 
why would it not hold any yielding tiling, such as rubber, possessing 
a far greater elasticity or resiliency? That would be common knowl- 
edge, taught by common sensé, and obvious to any person of ordinary 
intelligence, having any knowledge of the nature and characteristics 
of india rubber. It bas been known since 1828 or 1832 that india rub- 
ber, or caoutchouc, will bend and stretch within Hmit without breaking, 
and regain its normal position when released from the applied force, 
because of its elastic and résilient properties. It required no prior 
art to teach a person of ordinary common sensé and intelligence that 
tiles of rubber or like yielding material attached together, having re- 
siliency or elasticity, would bend and stretch without breaking, unless 
the strain or tension were too great, and retained too long, and regain 
their normal position when the strain was removed. In 1820 one T. 
Hancock obtained a patent "for an improvement in the application of a 
certain material [rubber] to varions articles of dress and other articles, 
that the same may be rendered elastic." In 1834 india rubber hose was 
patented on account of its elasticity, etc. More than 60 years ago we 
had vulcanized and hard rubber, and its durability and elasticity was 
quite well understood. It would bave occurred to any one skilled in 
the art of floor-making or floor-covering that a séries of tile made of 
hard rubber, or of any yielding material possessing elasticity and re- 
siliency, would stretch and yield to upheaval and weaving, if not too 
severe, without breaking, and regain their normal condition, and thus 
prevent cracking, etc., especialH' when he had before him the prior art 
above referred to, wherein it was taught that "tiles thus produced are 
possessed with peculiar elasticity" (see Mayall and Pearce and Har- 
land patents), and that thèse might be closely attached together, so as 
to form a unit (see Mettam, Mitchell, Gaussen, Geary, Gibford, and 
MacCarthy patents), and that a floor or floor-covering, when formed of 
"a séries of elastic blocks, sections, or tiles," will "yield to the expan- 
sion and contraction of the wooden foundation [floor or deck] caused 
by atmospheric dryness or moisture," or by the swaying and weaving 
of a wall caused by wind (see Pearce and Bayly and Geary patents), 
and be mutually self-supporting (see Mitchell and Geary patents), and 
would "obviate ail tendency to cracks, séparation at the joints," and sép- 
aration in or between the tiles (see Gibford and Harland patents). 
In short, the prior art plainly teaches everything suggested in the Fur- 



766 149 FEDERAL EEPOKTER. 

ness patent in suit. If tile of stone, or brick, or wood, when inter- 
locked by tongues or otherwise, form a unit, tile of yielding or elastic 
material will form wlien interlocked an elastic unit, which will bend and 
weave with the movement of the underlying foundation or floor or 
deck, and regain its normal position when the upheaval or weaving 
subsides or ceases, and, as in the Gibford patent of 1888, obviate ail 
tendency to cracks. Every élément of the patent is old, as is every 
idea of means and every idea of resuit to be accomplished. Mr. See, 
défendants' witness, testified as follows: 

"Interlocking dovetails, and the like, represent a well-knovvn expédient in 
the art for holding thlngs together, and tliey carry tlieir eapacity into any 
.structure to which tUey niay be applied. [l'age 18, D. II.] Dovetails, and siui- 
ilar interlocking joint.';, were employed for the very puri»se of preventing im- 
proper séparation of the united pai-ts, and it was for this précise purpo.?e that 
they were applied to the edges of tiles, viK., to keep the tiles from pulling apart 
and opening the joints between them. [Page 21, D. R.] If hardi tiles would 
crack and rubber tiles wonld not crack, It was siniply because one was brit- 
tle and the other was tongh, and the prior art taught more fully than any- 
thing foiind in the patent in suit ail about the tough but elastic yielding na- 
ture of the rubber tile a.s against the hard tile. Agaiu, if the joints between un- 
interlocked tiles will pull open and the joints between interlocked tiles will uot 
pull open, it is siniply because one is not locked against .séparation and the 
other is so locked, and tUe prior art teaches more fully than anything found 
in the patent in suit that the opening of the joints between the tiles may be 
prevented by providing their coutiguous edges with interlocking tongues and 
recesses, such as dovetails." D. R. p. 25. 

Speaking of this évidence, complainants' counsel says : 

"ïhe problem was not how to keep two things together side by side. but how 
to niake a tioor covering which would reinain seamless under conditions of 
service never thought of for any of the préviens interlocking coverings." 

The fallacy of this is demonstrated by a simple référence to the 
Gaussen patent, who not only interlocks his rubber sections, but states 
expressly that they are designed for use on the decks of vessels. For 
use there, they would be properly modified in construction and properly 
adapted to siich a place, but the idea is flexibility, resilience, and unity, 
so as to conform to the shape and the weavings of the deck. The 
weaving of the deck of a ship is not a new discovery, a new condition 
to be met and provided for, but old, and, we may safely assume, was 
known to Gaussen and Harland. Whether Gaussen's corrugated, elas- 
tic, rubber sections, interlocked with each other, as he spécifies they may 
be, to form an elastic unit, are to be used on the decks of ships, or the 
interlocking tile of the patent in suit, is a mère matter of sélection, 
cost, and utility. The one will accommodate itself to the weavings 
and peculiar motion of the deck as well as the other. This is perfectly 
obvions. In either case the openings or joints between the sections 
or tile may be filled with a rubber cément if desired, or they may hâve 
an underlying carpet or support of rubber or other elastic and water- 
proof material. In the Harland patent of 1889 he speaks of the utility 
of his "elastic tiles of vulcanized india rubber when used in the decks 
and cabins of ships at sea." I.f interlocking tile of yielding material 
bave gone quite largely into use in compétition with noninterlocking 
tile, the fact is entitled to due weight. The commercial success of a 
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patented thing shows its utility, but does not establish its patentability. 
A thing may be new and of great utility, but not patentable. It must' 
possess patentable novelty as well. Patentable invention must be dis- 
closed. And hère cornes in the prior art. Many new and useful and 
novel contrivances go into use without the intervention of a patent. 
If the prior art discloses the claimed invention, and shows it to be old, 
it is immaterial that no one bas used it. If ail the éléments are old, 
and the working or opération of the combination is old, and the resuit 
is old, how can one claim invention by putting it on the market, and 
building up a large trade in the article? Its utility and commercial 
value may not bave been demonstrated, but to demonstrate thèse is 
not invention. Nor is it invention to merely substitute a tile of great 
resilience, elasticity, and durability in place of a stone or brick or iron 
tile, simply because it is more durable and useful. Complainants in- 
sist that what Furness did was "the attaining of a new resuit by giving 
to one of the éléments of the structure, to wit, the dovetailed joint, 
a new character, function, and effect, making it essentially a new élé- 
ment." He says : 

"There is no référence in this case for 'an elastie or yieldiug dovetail Joint' 
tiaving the office and function not only of joiniug parts of a structure and keep- 
ing them from separatiug, but that, of itself, i-esponding to and communicating 
from unit to unit the effect of, strains, wiietlier of tension or compression, so 
that a tlooring or the lilve, coniposed of separate and removable tiles, will yet 
respond and aecomniodate itself as a unit to sucli strains, and the fiooring will 
at, the same time be practically as inipervious as tliough consisting of a single 
shc-et." 

In ail dovetailed joining of wood, or iron, or stone, the office and 
function is primarily to join the parts and prevent them from separat- 
ing, and then, and because of such jointure, cause the parts so united 
as a unit to move or operate in unison, and respond to strains, up- 
heavals, tension, or compression, or resist same, as one whole entire 
thing, and thus accommodate itself to ail the wear and tear to which 
it may be subjected by reason of such strains. In this way force ap- 
plied to one of the parts thus joined opérâtes on ail, and ail are moved, 
more or less, together, or ail resist, more or less, as one whole. Of 
course, différent woods or metals may be dovetailed, as is frequently 
donc, for the sake of appearance merely, but of such work we are not 
speaking. 

I cannot discover that Furness bas given to this dovetail joint any 
new function, or that in bis patent it has assumed any new character, 
or that it opérâtes to produce any new resuit or any old resuit in a 
dififerent or better way. It is the same old joint, operating in the same 
old way, and producing the same old resuit. It is the century or more 
old idea of means applied to tiles of some yielding material, presumably 
more yielding than soft wood, which is itself a yielding material, and 
within and covered by the broad language of the claim. The elasticity 
and yielding character of the joint arises from the character and 
quality of the material thus joined and dovetailed together. It is 
yielding and elastie for the reason that the tile are vieldiner and elastie. 
and this was and is obvions. 
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In Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 h. Ed. 895, 
it was held that "the application of an old device to meet a novel ex- 
igency and to subserve a new purpose" was a useful improvement and 
patentable, and that the fact that défendant was able to produce the 
same resuit by another and différent method did not affect plaintiff's 
right to an injunction." But hère we hâve neither a novel exigency nor 
a new purpose. It is well settled that the end or purpose sought to be 
accomplished by a device is not the subject of a patent, but only the 
new and useful means for obtaining or accomplishing that end. Knapp 
v. Morss, 150 U. S. 321, 327, 14 Sup. Ct. 81, 37 L. Ed. 1059, and 
Wollensak v. Sargent, 151 U. S- 337,. 14 Sup. Ct. 291, 38 L. Ed. 137. 

In Loom Company v. Higgins, 105 U. S. 580, 36 L. Ed. 1177, it 
was held that a new combination of known devices, producing a new 
and useful resuit, as that of greatly increasing the effectiveness of a 
machine, is évidence of invention, and may be the subject of letters 
patent. This proposition is supported by a long line of unquestioned 
authorities. But this is far from a holding that to merely substitute 
interlocking tile of' a yielding material for interlocking tile of a non- 
yielding material or of a slightly yielding material to form a yielding 
or bending floor — one that will yield to strains — is évidence of or dis- 
closes patentable invention, when it was perfectly obvions to any one 
that such substitution would produce such a resuit more perfectly, and 
the prior art taught that nonyielding tile or brick or stone thus inter- 
locked would bend or yield to strain at the joints and obviate cracks 
or séparation at the joints. 

In Western Electric Company v, La Rue, 139 U. S. 601-606, 11 
Sup. Ct. 670, 35 L. Ed. 294, it was held that: 

"^yhile the promotion of an old device — such, for instance, as a torsional 
spring — to a new sphère of action, in, which it performs a new function, in- 
volves invention, the transfer or adaptation of the same device to a similar 
sphère of action, where it performs substantially the same function, does not 
involve Invention." 

Yielding tile or tile of yielding material were old in the art, and there 
was no invention in interlocking them. Séries of them were used com- 
monly, and had been for a long time, in the construction of tiled floors. 
Ail floors or foundations for floors were subject to strains, frost, 
moisture, heat, etc., and liable to swell or shrink, or to do both. Tile 
and paving stone had been interlocked, so as to remain intégral and ob- 
viate cracks under such conditions, and while the patent says, "my in- 
vention relates particularly to the tiling of floors and decTts of vessels, 
and especially to the decks of océan steamships," this is a similar 
sphère of action, and in such a place the interlocked tile perform no 
new function. They bend and weave and move back and forth laterally, 
and up and down as before, and as a unit, being interlocked, in pre- 
cisely the same manner as before, and the interlocking joints perform 
precisely the same function in the same way, viz., hold the tile together 
as a unit, and prevent, or tend to prevent, the formation of seams or 
cracks in the tiled floor. 

It is settled law that not every improvement in an article is invention. 
The improvement must be the product of an original conception. 
Pearce v. Mulford, 103 U. S. 112, 118, 36 L. Ed. 93; Slawson v. 
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Grand Street Railroad, 107 U. S. 649, 37 L- Ed. 576; Munson v. N. 
Y. City, 124 U. S. 601, 8 Sup. Ct. 632, 31 L. Ed. 586. 

In Smith v. Nichols, 21 Wall. (U. S.) 112, 118, 119, 32 L- Ed. 566, 
approved and quoted in Burt v. Evory, 133 U. S. 349, 358, 10 Sup. Ct. 
394, 33 L. Ed. 647, it was held : 

"But a mère carrying forward a new or more extended application o£ the 
original tliougUt, a change only in form, proportions, or degree, tbe .substitu- 
tion of équivalents doing substantiaily the saine thing in tlie same vvay, by 
substantially the same means, with better results, is not such invention as will 
sustain a patent." 

What more do we hâve hère? The original thought and conception 
disclosed in the prier art of floor-making and wall construction was to 
unité the several parts, or tiles, or paving blocks, or sections, by dove- 
tailing or otherwise, and many methods, including the method in suit, 
are shown, so as to form a unit, and by such dovetailing prevent their 
drawing apart, séparation at the joints, and the formation of cracks, 
etc., when subjected to strains, upheavals, etc., and allow the parts to 
retain and résume their original position when the strain was re- 
moved without breakag-e, and also to allow repair by removing one or 
more of the tile or sections when broken or worn, and replacing it 
without disturbing the rest of the fîoor; also to hâve the structure tight. 
so water would run off. The patentée, Furness, we will assume, has 
carried this idea forward, and given it a more extended application to 
ships' decks, in addition to the floors of buildings and the pavements of 
streets and the construction of walls, etc. ; but he has not changed the 
form or the proportions of the floor, or the mode of the union of the tile 
or sections. He has substituted for stone, brick, iron, or cernent tiles 
a yielding or elastic tile (and we will drop from immédiate considéra- 
tion the corrugated rubber sections of Gaussen, dovetailed together and 
used on the decks of ships) ; but thèse are équivalents, and he is doing 
substantially the same thing in substantially the same way, by sub- 
stantially the same means, and, we will concède, with better results. 
He has a tile floor that responds to strains more quickly, readily, and 
safely. This is not invention. Burt v. Evory, 133 U. S. 349-359, 
10 Sup. Ct. 394, 33 L. Ed. 647. The only new thought possible in the 
Furness patent is that rubber or yielding tile will bend and stretch 
more easily and more readily and safely than those made of wood, 
stone, brick, cément, or iron. To "think" that, when it was common 
knowledge, and only required the action of memory, was not the kind, 
degree, and quality of "thought" mentioned and referred to by the Su- 
prême Court of the United States in Cash Reg. Co. v. Cash Indicator 
Co., 156 U. S., page 514, 15 Sup. Ct. 434, 39 L. Ed. 511. The thought 
there referred to is the conception or the origination of an idea, not the 
irecalling to memory or the mère remembrance of a fact known or pre- 
sumed to be known. 

In Magowan v. New York Belting Co., 141 U. S. 332, 12 Sup. Ct. 
71, 35 h. Ed. 781, the court said : 

"None of thèse i^aclilngs show anytliing whieh bears upon the Gately in- 
vention, exeept that they show piston-rod ijaeKings, but not having the con- 
struction or the characteristics found in the Gately invention, • * * In the 

140 P.— 49 
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Gately packing the parts are kept together and In place solely by reason of 
the fact that the rubber bas beeu subjected to vulcanization, thus making thfr 
packing a bomogeueous whole, and not a strlp rolled up upon itselt', andi tbiis 
kept together. Therefore, noue of the patents introduced by the défendants 
show the Gately nivention." 

And then said: 

"Wlthin the requirements of Atlantic Works v. Brady, 107 U. S. 192, 200, 
2 Sup. et. 22ô, 27 L. Kd. 438, we think tnat Gately made a substantial dis- 
covery or invention, whic^h added to our Imcwiedge, and made a step in ad- 
vance in the useful arts ; that within the case o( llollister v. Benediet Mau- 
ufacturing Co., 113 V. S. 59, 73, 5 Sup. Ct. 717, 28 L. Ed. 901, what Gately did 
was not merely the work of a skilled ],nechanle, who applled only bis common 
knowledge and expérience, and perceived the reason of the failure of McBur- 
ney's packing, and snpplied what was obviously wanting ; and that the prés- 
ent case involves not simply 'the display of the expected skill of the calling,' 
involving 'only the exercise of tho ordinary facnUies of reasoning npon the ma- 
terîals supplied by a spécial knowledge, and the facility of manipulation, which 
results froni its habituai and intelligent practice,' but shows the créative work 
of the inventive faculty." 

In Smith v. Goodyear Dental Vulcanite Co. et al., 93 U. S. 486, 23 
L. Ed. 952, a case of the employment of one known material in place 
of another, it was held : 

"Hotchkiss V. Greenwood, 11 How. 248, 13 L. Ed. 083, décides that employ- 
ing one known material in place of another îs not invention, if the resuit be 
only greater cheapness and durability of the product. It does not décide that 
the use of one material in lieii of another in the formation of a manufacture 
can in no case amovmt to invention or be the subject of a patent. In the prés- 
ent case the resuit of the use in the manner described in the spécification, of 
hard rubber in lieu of the materials previously used for a plate for holding 
artiflcial teeth, Or sueh teeth and gums, is a superior product, having capabil- 
ities and performing functions which difCer from any thing precediug it, antk 
which cannot be ascribed to raere mechanical skill, but are to be justly re- 
garded as the results of inventive effort, as making the manufacture of which 
they are attributes a novel thing in kind, and eonsequently i^atentable as such." 

That covers this case on that subject, and demonstrates that the 
substitution of tile of a yielding material is not invention. The tiled 
floor of yielding material is not a novel thing in kind, nor does it hâve 
capabilities and perform functions which differ from anything that pre- 
ceded it. The différence is in degree only. 

In Topliff V. Topliff and another, 145 U. S. 156, 13 Sup. Ct. 825, 
36 L. Ed. 658, it was held : 

"It is not suffleient, in order to constitute an anticipation of a patented in- 
vention, that the device relied uiion miglit, by niodiflcation, be made to ac- 
complish the function porfornied by that invention, if it were not designed by 
its maker nor adapted nor aetually used for the performance of such function. 

But this is not a case of actual and exact anticipation, but of want 
of invention in view of the prior art. No one, so far as appears, had 
dovetailed rubber tile together or tile of a like yielding material for 
use on a ship's deck or elsewhere. However, équivalent sections of 
rubber were thus united and used on ships' decks. 

I am^ aware that a presumption of patentable invention goes with 
the patent, and that courts should and do go far to sustain them. In 
case of doubt it should be resolved in favor of the patentée, but when 
the court is not in doubt it should not hesitate to déclare its convie- 



4JUEEN A CO. V. B. FBIEDLANDEK A CO. 771 

tions I have carefully examined the évidence, including that of the 
expeits, and am convinced that in view of the prior art the patent in 
suit fails to disclose invention. 

There vvill be a decree dismissing the bill, with costs. 
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(Circuit Court, N. D. Illinois, E. D. January 16, ISJOT.) 

No. 26,509. 

Patents— VAtTDiTY and Infbtkgemen'p— Vacuum Totes. 

The Sayer patent, No. SOi.O.'iU, for an liiiprovement In vaonnrn or X-ray 
tube^, designed to automatleally re^late tlie pressure ttierein (daim 1), 
whicli covers, "as a raeaiis for varying tlie pressure In a liigh-vacuiini 
tube, a main circuit for operating tlie tube and a sbunt-clrcult for varying 
the pressure," is for a fuuction only of well-lînown moans, and la void. 
Claims 2 and 3 held not anticlpated, valid, and Infriuged. 

In Equity. On final hearing. 

Henry Wallace Carter and E. Hayward Fairbanks, for complain- 
ant. 

Newman, Northri:p, Levinson & Becker, Offield, Towle & Linthi- 
ctim, and Albert H. Graves, for défendants. 

KOHLSAAT, Circuit Judge. This bill is filed to enjoin défend- 
ants from infringing patent No. 594,036, granted to H. L. Sayen, No- 
vember 23, 1897, for an improvement in vacuiyn tubes. Claims 1, 
2, and 3 are worded so broadly that they cover ail the matters in dis- 
pute, so that the inquiry is practically limited to them. They read as 
follows, viz. : 

"(1) As a means for varying the pressure In a high-vacuum tube, a main 
circuit for operating the tube and a sbunt-clrcult for varying the pressure. 

"(2) In combination with a high-vacuum tube, a shunt-circuit arrangea In 
proxlmity thereto, means connected with the above, and set into opération by 
the current In the shunt-elrcult to cause gas to enter sald tube, and means 
for varying the pressure In the shunt-circuit. 

"(3) The combination with a high-vacuum tube of a shunt-circuit arrangea In 
proxlmity thereto, and means connected with the above, and set Into opération 
by the current in the shunt-circuit to cause gas to enter said tube." 

Défendants insist that thèse claims, and especially claim 1, are 
functional. In the spécification and drawings complainant has de- 
scribed his device with référence to its application to Roentgen ray 
tubes as "a novel method of providing them with an automatic and 
rapid adjustment for the pressure of gas therein." Claim 1 covers 
in terms every use of a shunt-circuit for varying the pressure in a 
vacuura or X-ray tube. The claims make no référence to the draw- 
ings or spécification. The device set out in thèse latter shows a sepa- 
rate vacuum tube through which the shunt-circuit takes its course, 
outside the main tube, and not in communication therewith. General- 
ly speaking, the alleged infringing device differs from that of the 
complainant mainly in that its shunt-circuit opérâtes within the main 
tube. Both devices are intended to reduce the vacuum of the tube 
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whenever it becomes so high as to cease to be a conductor for the 
electric current. The résistance of an absolute vacuum to an electric 
current is theoretically absolute. The shunt device is so adjusted that 
it cornes into service automatically whenever tlae résistance in the 
main circuit in the tube becomes greater than that of the sliunt-cir- 
cuit. This résistance of the shunt-circuit is regulated in the patent in 
suit at will, by varying the sparlcing-gap between the leading in or 
out conductors of the two circuits. To reduce tire vacuum of the 
main tube, it is required that gas or air be introduced. This has long 
been done by nonautomatic means, as by heating a bulb communicat- 
ing with the vacuum tube and containing some gas-producing sub- 
stance. In this method a lamp was used. It can also be done by 
any other process whereby occluded gases within the vacuum chamber 
can be freed. Thèse methods, it is évident, must be imperfect, as 
not being adjustable or automatic. In the use of the X-ray it is of 
the highest importance that the vacuum be maintained at an even 
pressure, in order that the ray be steady. It is claimed for both of 
the patents in suit that they, and they alone, scverally accomplish this 
end satisfactorily, and that they bave gone into extensive commercial 
use. Défendants' patent was issued to T. Friedlander April 14, 1903. 
It is of the gist of complainant's demands that Sayen was the first to 
operate the gas-supplying device to an X-ray tube by the use of the 
current of a shunt-circuit as one of the éléments of a gas-expelling 
médium. Inasmuch as a function cannot be patented, this claim, to 
be valid as an invention, must attach to the device for accomplishing 
that resuit. Ail the éléments of the patent are old. The shunt-cir- 
cuit, provided with means for varying the pressure therein, and the 
vacuum-tube are confessedly old. The spark-gap, which is the means 
emp'oyed by Sayen to vary the pressure in the shunt-circuit, has been 
in use, for one purpose or another, ever since Crooke's experiments 
in 1899, and before that time. Lenard's article published in The 
Electrician prior to the discovery of the X-ray, and in March 23, 
1894:, describes experiments conducted by him with référence to high- 
vacuum tubes, and uses the following language : 

"To enable the oliserver to control this sparkinsT-distance and vacuum at any 
time, the adjustable sparlc-gap B (flg. 1) is introduced as a shunt to the vac- 
uum tube." 

From the testîmony introduced by complainant, and from the fact 
that Lenard uses the following language in the same article : 

"The vacuum tube was permanently attachée! to the pump — a Geissler Mer- 
cury puuip — for althougli the vacuum wiien not used remained unimpaired 
for wcelvs togetlier, yet the pressure during tlie worlcing always Increased per- 
ceptiblj', so that from time to time the pumping had to be renewed." 

— and also from the fact that no adéquate device for varying the 
vaccum is therein disclosed, I am of the opinion that the German word 
"controliren," which in the article referred to is translated as "con- 
trol," should hâve been translated "test" or "prove," in order to 
comport in sensé with the rest of the article. It niay properly be so 
translated. Giving it that meaning, the article becomes consistent. 
The sparking-gap of which he speaks may possibly act as a measurable 
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protection to the tube, by providing a shunt-course for the current. 
No attempt is made to show how the shunt-circuit current can be used 
to lower the vaccum of the tube. As pointed out by Lenard, the de- 
gree of vacuum may be tested by an adjustment of the sparking-gap, 
since the degree of vacuum in vacuum tubes is "commonly expressed in 
inches of spark-gap in free air." There seems to be no justification of 
défendants' position that Lenard intended in any way to suggest the 
application of the shunt-circuit as a means for reducing the vacuum 
in a tube, although the diversion of the current into the shunt-circuit 
might hâve some tendency to do so. The article, hovvever, shows 
that the use of the sparking-gap and shunt-circuit in connection with 
vacuum tubes was not new with complainant. Nor was it new to 
make use of the electric current to reduce the vacuum of a tube. 
Dorn, in his article of November 13, 1896, suggesting an arrange- 
ment for the Roentgen tube, refers to Lenard's use of the spark-gap 
in a parallel circuit, and says he uses it with success, and adds : 

"A^nien nsing the tube, I flrst set the iii-parallel conneeted spark-gap to the 
desired' lengtli, and, while the inductor is working, carefully warin up the 
potash with a Bunsen burner, till no discharge takes phiee through the gap." 

Dr. Walter quotes Dorn's use of the Bunsen burner, and says he 
has had much better results from using an electric current for warm- 
ing the gas-giving substance, taking the current from a three-cell 
storage battery. It will readily be seen that neither of thèse devices 
constitutes means for automatic régulation of the vacuum, or for vary- 
ing the pressure in the shunt-circuit. In an article contributed to the 
Electrical Review April 1, 1896, Tesla rather indefinitely describes a 
device for overcoming the tendency of a vacuum to increase with use, 
and says: 

"A convenient way to prevent this I hâve found to be tlie following: The 
screen or aluminum plate, S (flg. 2), is jilaced direetly upon the wrapping of 
the leadhig-in conductor, E, but some distinice back from the end. ïhe right 
distance eau be only detei'mined by ex])('rience. If it is propcriy chosen, then 
during the action of the bulb the wrajjiiing gets warmer, nnd a small bright 
spark junips from time to time from thi< wire. B, to the aluminum plate, S, 
through the wrapi)ing, W. The passa<;e of this sjiark causes gases to be 
formed, which slightly impair the vacuu)n, and iu tliis mamier, by a little 
skillfui manipulation, the proper vacuum may be constantly maintained." 

It is thus apparent that he had the idea of automatic adjtistment of 
the variation by means of gases generated within the tube itself. 
There seems, however, to be grave doubt as to whether the device 
described would be operative, and the article itself is silent as to wheth- 
er Tesla had ever undertaken to demonstrate its efficiency or prac- 
ticability. The détails attending the introduction of the leading-in 
conductor into the tube, together with its wrapping and the absence 
of any attempt to show whether the vacuum was varied, and, if so, 
to what degree, and how that variation could be regulated or estimated, 
would seem to be so meagerly stated as to fail to furnish to one 
skilled in the art that degree of information required to construct the 
device or trust the opération. Moreover, it does not in terms employ 
or suggest a shunt-circuit. The experts seem unable to détermine 
what the resuit of the Tesla experiment does establish. 
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Complainant insists the spark is no more than one of the phenomena 
which always accompany the production of the X-ray, while de- 
fendants find a complète anticipation of défendants' device in that the 
spark is generated inside the tube. One thing seems clear, if there 
is a shunt-circuit, it must take its course away from the main circuit 
and return, ail within the tube. The court cannot say what the ef- 
fect of this device is in the absence of any reliable démonstration. 
Whether or not it affects the pressure or degree of vacuum in the 
tube does not satisfactorily appear. The explanations given by both 
parties to the suit seem to me purely conjectural. The little under- 
stood opérations of the electric current cannot be reduced to formulœ 
by the dictum of a court, which must needs lag where experts run. 
Tesla himself says that "by a little skillful manipulation the proper 
vacuum may be constantly maintained." What that manipulation 
is, the article does not disclose. The varions attempts at producing 
and demonstrating tubes claimed to be made in accordance with the 
various descriptions of the articles introduced in évidence from the 
pens of physicists and certain patents hâve not served to elucidate 
the ideas of the writers and patentées, so that the articles and patents 
referred to must stand for what they make plain, and no more. The 
court is unable to justify a finding that the Tesla article in any way 
anticipâtes the patent in suit. What has been said as to the uncer- 
tainty of the experiments with the Tesla tube may be said of the three 
terminal tubes. They are not in practical use, nor hâve they ever been 
as self-regulating tubes, except as défendant may hâve combined 
them with its shunt-device. It is claimed for them that by discon- 
necting the two anodes, which are normally connected, and attaching 
the positive end of the coil to one anode alone, the vacuum can be 
changed. This two-anode arrangement tends to prevent blackening 
of the bulb. It also tends to produce a slight steadying effect on the 
electrical discharge, and also, when connected alone, gives a ray of 
différent penetrating power. Thèse tubes are not advertised as being 
self-regulating, and it is fair to assume that what was mistaken for 
a lowering of the vacuum was merely a decrease in the penetrating 
power of the ray given off when the aluminum anode alone was con- 
nected in circuit. Moreover, défendants' device has the three ter- 
minais. It does not appear why any tube requires two regulating 
devices. 

At the first hearing of this cause, défendants introduced certain 
foreign patents, which were set up in their answer, viz. : (1) The 
German patent to Stearn, numbered 98,102, applied for October 13, 
1896, and published or "ausgegeben" July 8, 1808 ; (2) Siemens & 
Halske German patent, No. 91,028, applied for Mardi 24, 1896, and 
bearing no "ausgegeben" or publication date, but actually published 
March 13, 1897; (3) Swiss patent to Zehnder, applied for August 
14, 1896, and published March 15, 1897; whereupon complainant 
was given time to proceed to Germany and Switzerland to obtain évi- 
dence as to the dates of publication thereof. This it did not do, but 
contented itself with taking proofs by way of records and other ob- 
tainable data. The order did not require complainant to go abroad, 
but only gave him, the opportunity. The supplemental proofs adduced 
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are deemed sufficient to establish the dates of publication, and also 
the status of the Swiss patent to Zehnder. Under the patent laws 
of Germany, a patent when granted becomes operative from the day 
following the filing^ of the application. The publication or "ausgeg'e- 
ben" date is the date upon which the patent is actually issued. The 
dates above set out are admitted by défendants' answer. It thus 
appears that complainant filed his application prior (April 29, 1897) 
to the publication of the Stearns (July 8, 1898) patent. It satisiac- 
torily appears from the record that Sayen was working upon his in- 
vention as early as 1890, and that he had complétée! the samc as early 
as February 15, 1897 — some 75 days before the patent was applied 
for. The testimony of Sayen upon this point is very full, and, prac- 
tically, conclusively corroborated, so that the burden of proof required 
in such cases has been sustained bevond reasonable doubt. This being 
so, it follovvs that the dates of publication of the Siemens & Halske, 
and Zehnder patents are subséquent to the date of the invention of the 
patent in suit. 

Section 4886 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3382] provides that: 

"Any perso]! who ha!-' inventf'd or discoveredi mu.v new aiid useful art, iiia- 
c-liine, inariufacturo, or coiupositiou of matter. or au.v new aiid iisefnl iinprove- 
luents thereof, not knowu or used by otli(n-s in this ("oinitry, before the inven- 
tion or (liseovery theroof, and not patented or deserilted in any jjrinted piiblica- 
tion in this or any foreifrii country, befoi-e Jiis invention or diseovery thereof, 
or more than two years i)rior to liis application, and not in i)nblic use or on 
sale in this country for more than two years prior to his application, unless tho 
.same is proved to liave been al)aud<jned. niay. upon payjnent of the feea re- 
quired by law, and other due proeeeiling liad, obtain a patent therefor." 

In Elizabeth v. Pavement Co., 97 U. S. 130, 24 L. Ed. 1000, Jus- 
tice Bradley says: 

"A foreisn patent, or' other foreign printed publication describing an inven- 
tion, is no défense to a suit upon a jiateut of the United States unless published 
auterior to the making of the invention or discovery seaired by the latter, pro- 
vided that the American patentée, at the tiine of making aii])licatiou for his 
patent, helieved himself to be the flrst inventer or di.scoverer of the thing pat- 
ented. He is obliged to uiake oatli to such belief wlieu he apjjliod for his pat- 
ent, and it will be presunietl that such wa.s his belief until the contrary la 
proven." 

Sayen made such an affidavit. That not on!y he, but leading 
physicists of the country, so believed, is apparent from the congratu- 
îatory letters receive from Sir William Thompson (Lord Kelvin) and 
Dr. Roentgen, and also from. the fact that Sayen was awarded the 
John Scott medal of the Franklin Institute after the investigation of 
a commission of well-known scientists, and also from scientific articles 
published at the time, ail of which are shown in the record. It there- 
fore appears that the Siemens & Halske and the Zehnder patents 
cannot avail as against the patent in suit. Furthermore, the Zehnder 
Swiss patent, as shown, is what is termed a "provisionar' patent, and 
not entitled to the weight of a patent. Société Anonyme v. General 
Electric Co. (C. C.) 97 Fed. 604; Atlas Glass Company v. Simonds 
Mfg. Co., 102 Fed. 647, 42 C. C. A. 554. While Zehnder shows a 
main tube and an adjacent bulb in communication therewith for the 
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purpose of containing some gas-giving- substance when subjected to 
heat, and says that beat may be applied by the use of électrodes, where- 
by an electric current can be made to pass through the bulb, yet he 
nowhere intimâtes that the current may be that of a shunt-circuit, or 
so arranged as to automatically adjust the vacuum in the main tube, 
by means of a sparking-gap or otherwise. The spécification, like the 
drawings of this patent, are mère outHnes, and fail to give one the im- 
pression that Zehnder had ever conceived tlie shunt-circuit automatic 
régulation of pressure in vacuum tubes. No référence is made in the 
claim to either the spécification or drawings. It does not seem prob- 
able that he should bave conceived the idea of automatic régulation 
without giving it unmistakable expression. It was toc important an 
invention to be left to inference froni gênerai statements. 

The Siemens & Halske Gennan patent deals with Hitlorfï tubes, 
which, it is explained, decrease in vacuum with use, being in that re- 
spect for some reason unlike ordinary Crookes tubes. It provides for 
the passage of the main current by a transfer of the in-conductor to the 
terminal, "in whose sphère of influence is a substance having great 
affinity to the éléments of air, as phosphorous, arsenic, sulphur, iodine, 
etc., whereby a précipitation of gas or vapor is efïected, according 
to MaUgnani's patent, causing a complète vacuum, it is claimed. The 
patentée adds: 

"It may be mentioned that the tube can be kept rarifled when, by uslng 
I>roper ndjnstable résistances, the cathode, K', were conncoted permanently 
in parallel to K, thus always absorbing the air." 

The object of the patentées -was to raise the vacuum in the tube by 
causing the cathode, K', which influences the air-absorbing substances 
above mentioned, to be connected to the K terminal, whereby heat 
will be generated, causing said substances to throw ofï a précipita- 
tion, which, it is claimed, will absorb the air and create a vacuum.. 
The patentées also claim that by the insertion of a résistance in the 
K K' circuit, which is a shunt-circuit, a continuai absorption of the 
air may be efïected. This, if true, would seem to be automatic. It is 
difficult to understand how the efi^ect of a continued current in a Hit- 
lorff tube should be the reverse of that in an ordinary Crookes tube. 
This patent supplies no gas to the tube. It does not appear to hâve 
been subjected to any practical test, and should not be considered, 
even on its merits, an anticipation of Sayen's patent. 

Stearn's German patent is for an incandescent lamp. It calls for a 
device where occluded gas is liberated from some suitable substance 
by means of a shunt-circuit, and permitted to pass into the vacuum. 
A résistance coil is placed in the shunt-circuit, and an unadjustable and 
very small spark-gap is located in contact with the gas-giving sub- 
stance, evidently for the purpose of producing heat. It is provided 
that the résistance in the shunt-circuit shall exceed the résistance of 
the principal circuit as long as the vacuum in the latter is normal. 
Certainly, as a matter of public policy, whatever of doubt there may 
be as to anticipation should be resolved in favor of the American pat- 
ent. The claims in suit may fairly be read upon this device if it is 
operative. It is, however, not apparent from the record that it bas 
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ever been subjected to a practical test. Confusion lias grown out of 
the indiscriminate use of the term "pressure." As used in claim 2, it 
undoubtedly refers to electrical pressure in the shunt-circuit, since no 
means is shown for varying the degree of vacuum therein. The varia- 
tion of the electrical current in the shunt-circuit is one élément of the 
means relied upon for varying the degree of vacuum in the main tube. 
This variation is secured through the electrical résistance supplied by 
the spark-gap. In claim 1 and in the spécifications it refers uniforinly 
to the degree of vacuum in the main tube. Sayen was the first to in- 
vent an automatic régulation of high-vacuum tubes by the use of a 
shunt-circuit. The claims in suit do not in terms call for an automatic 
régulation thereof, although claim 2 would seem to involve automatic 
régulation. Nor do they refer to the spécification or drawings. But 
it is only from thèse that the court can ascertain what Sayen's inven- 
tion is. It consists in supplying the shunt-circuit with a sparking- 
gap, apparently the most effective kind of a résistance, which would 
serve as a conductor for the current only when the vacuum in the tube 
through which the main current passed had become so intense as to 
practically présent infinité résistance to that main circuit, and then 
providing automatic means for adapting that diverted current to the 
heating of some gas-producing substance, whereby occluded gas would 
be released and supplied to the over-attenuated vacuum of the tube in 
the main circuit. When the degree of vacuum is reduced sufïiciently 
to permit the main current to résume its normal course through the 
tube, the résistance in the shunt-circuit opérâtes to practically eut oflf 
the further flow of the current until such time as the vacuum in the 
tube should again become so over-attenuated as to suspend the flow 
of the main current through the tube, when the same process is re- 
peated. In this manner, it will be seen, an automatic régulation of 
the high vacuum tube is secured. Claim 1 calls for a main circuit and 
a shunt-circuit as a means for varying the pressure in a high vacuum 
tube. The only advance on the prior art involved in the claim con- 
sists in the object sought to be attained. No device is suggested. It 
is simply an attempt to appropriate the main and shunt circuits to 
Sayen's sole use in varying pressure in vacuum tubes. Ail that he 
adds to the prior art is a function. Manifestly, he seeks to cover more 
than is suggested in bis spécifications or drawings. In the language 
of Carlton v. Bokee, 17 Wall. 463, 21 L. Ed. 517, he is making "ingeni- 
ous attempts to expand a simple invention of a distinct device into an 
all-embracing claim, calculated by its wide generalizations and am- 
biguous language to discourage further invention in the same depart- 
ment of industry, and to cover antécédent inventions." This he can- 
not do. Claim 1 is therefore held void. Claim 2 shows the two cir- 
cuits in connection with a high vacuum tube, augmented by means 
(a device) for causing gas to enter the tube, and means (a device) 
for varying the pressure in the shunt-circuit. Claim 3 is the same as 
claim 2, omitting the means for varying the pressure in the shunt- 
circuit. Taking thèse two claims into considération, together with the 
spécification and drawings, Sayen's invention must be limited to what 
may be called a device for automatically regulating high vacuum tubes 
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l>y means of gas engendered by subjecting a gas-giving substance to 
the heat generated by a shunt-circuit current supplied with means for 
varying the pressure thereof. Défendants' device and patent can be 
read upon thèse two claims. The claims, if good, are not dépendent 
upon minor détails. They clearly include défendants' patent, and it 
must be held to infringe. Complainant is entitled to a permanent in- 
junction, and it is so ordered. 



KAMPFE et al. v. J. R. TORREY RAZOR CO. 

(Circuit Court, D. Massachusetts. January il, 1007.) 

No. 295. 

Patents— CoNSTEUCTioN of Claims— Safety Razor. 

ïhe Kampfe patent, No. 672,984, for a safety razor, claim 7, although 
a biuge is not mentioned therein, must be llmited to a razor having a 
hlnged casing, wlien read in connection witli the spécification, which makes 
tlie hinged top a principal feature of tlie invention, and tb© drawings 
In ail of which the hinge is shown. 

In Equity. On final hearing. 

R. H. E. Starr and Emery & Booth, for complaînants. 
William A. McLeod, for défendant. 

LOWEIX, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 672,984, issued to Frederick, Rich- 
,ard, and Otto Kampfe. Claim 7 is in suit, as follows : 

"In a safety -razor, a blade-holding casing, substantially U-shaped in cross- 
section and entireiy unobstrvictedi in its interior from front to rear, and a 
guard fornied on the front edge of Its top, and an opening in the front of the 
casing extending entireiy from end to end of the casing directly below the 
guard, substantially as herein shown and described." 

The défendant contends that the patent is limited to hinged razors, 
although a hinge is not mentioned in the claim in suit. The complain- 
ant's commercial razor is hinged. The defendant's razor alleged to 
infringe is without a hinge. The defendant's contention is based upon 
the patent as a whole, which must, therefore, be examined with some 
care. 

After naming the patentées and styling the invention "Improvements 
in Safety-Razors," the patent proceeds : 

"The ob.1ect of our Invention Is to provide a new and improved safety-razor, 
which is simple in construction, light, strong, and durable, holds the blade 
ilrmly in place and at proper adjustment in relation to the guard, and which 
safety-razor has its casing so constructed that the entire top can be swung up 
and back, so as to fully expose the guard, the under side of the top of the 
casing, and the upper side of the bottom of the casing, and so as to permit of 
readlly and thoroughly removing the lather ând hair and thorouglily cleaning 
and drying the blade-holder." (Lines 10-22.) 

The next paragraph (lines 33-46) enumerates the drawings, 14 
in number. AU show a hinge, or necessarily imply its existence. In 
the next paragraph (lines 47-58) the "blade-holding casing" of the 
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claim în suit is described, and in both sentences the hinge is mentioned. 
Lines 59-62 mention "the hinged top, C." The next paragraph (lines 
63-67) describes "the top, C," presumably hinged. Lines 68-73 men- 
tion "the hinged top," and otherwise refer to the hinge. The next 
paragraph (Imes 73-88) deals altogether with the adjustment of the 
blade to the casing. The next paragraph (hnes 89-95) mentions or 
refers to the hinge 5 or 6 times in its 7 lines. The next paragraph 
(page 1, Hne 96-page 2, Hne 33) describes the hinge and its method 
of locking, as shown in figures 1-4 of the drawings. The hinge is 
mentioned or referred to some 20 times. Lines 34-56 deal with two 
constructions of the hinge, shown, respectively, in figures 5, 6 and 
7, and in figures 8 and 9. The hinge is mentioned or referred to some 
13 times. The next paragraph (Hnes 57-65) describes still another 
form of hinge, that shown in figures 10 and 11, with 4 or 5 références 
to a hinge. The ne.xt paragraph (lines 66-78) shows still another 
form of hinge, that shown in figures 12, 13, and 14, with some 8 réf- 
érences to a hinge. The last paragraph of the spécifications (lines 
79-86) refers to the hinge twice. The nine claims of the patent, cx- 
cept that hère in suit, ail mention a hinge as an élément of the com- 
bination claimed. 

The patent not only mentions or refers to a hinge from 80 to 100 
times, and in every part of its 234 pages, but the intention is every- 
where manifest to déclare that the hinge, as described in its relation 
to the other parts of the machine, is the gist of the invention. 

The patentee's scrivener has testified that he drew the claim in ques- 
tion — 

"l'or the express piirposc of eovering a construction with an opening extendlng 
from end to end in the front, and with an unobstructed Interior and of a 
U-shaped form, Irrespeotive of whether it was in one part or two, or whether 
it was rigid or a hinged structure, and niso regardless of whether there was a 
locking device of any speciflc form, or any form whatsoever." Record, p. 67. 

The défendant objects that this évidence is inadmissible, and the 
complainant has suggested no reason for admitting direct évidence 
of intention to interpret the language of a written instrument in a case 
like this. Even if the évidence were admitted, however, it would be 
without weight. Under the stimulus of a présent lavvsuit, the witness 
was testifying about what had happened four or five years before. 
That he sbould designedly bave omitted ail référence in the spécifica- 
tions to the invention which he intended to claim is inconceivable. 
He does not say that he wished to involve his client in a lavt'suit, and 
there could be no other motive for the act supposed. 

The complainant relies especially upon the "opening in the front of the 
casing extending entirely from end to end of the casing directly below 
the guard" as the new élément in the combination set out in claim 7. 
He contends that this clear opening makes it possible to clean the cas- 
ing more easily, and that the removal of the old supporting strip at 
the side of the opening "prevented the lather from dripping down upon 
the hand." The second advantage is nowhere suggested in the pat- 
ent, and the first is everywhere made to dépend upon the hinge, as iri 
the statement of the object of the invention above quoted. The com- 
plainant points lo page 1, lines 73-78, and page 2, lines 82-86. Thèse 



780 149 FEDERAL REPORTER. 

extracts mention the opening, and do not mention tlie hinge. But 
the "bottom part, B," of Unes 76 and 77, implies a hinge, as appears 
from Une 49 et seq., and mention of "the hinge joint" is separated 
from the complainant's second quotation by only two words. 

Under the circmnstances, viz., the insistence upon a hinge through- 
out the spécifications of the patent, its appearance in ail the drawings, 
and its use in the complainant's commercial machine, a court, asked 
to save the claim, might well suppose that the omission of the hinge 
from daim 7 was an obvions error of the scrivener, and that it might 
be supplied from the context. If this contention is rejected, as the 
complainant contends, and if the claim be read precisely as it stands, 
then it is void for want of proper description in the patent of the in- 
vention to which the claim refers. In construing one patent by référ- 
ence to the construction put upon another, the analogy is always im- 
perfect, and often misleading; but in the case of O. H. Jewell Filter 
Co. V. Jackson, 140 Fed. 340, 72 C. C. A. 301, the analogy seems to 
me to be close. There the Court of Appeals for the Eighth Circuii; 
read a qualification into a claim in its "endeavor to find in [that] case, 
by a reading of both the claim and the spécification, the actual inven- 
tion which the patentée made and intended to claim." 140 Fed. 344, 
72 C. C. A. 308. 

The complainant rests an argument in favor of the validity of the 
patent upon the commercial success of the patented razor. But the suc- 
cessful razor is hinged, and, if the cause of its success does not lie 
considerably in its hinge, the statements of the patent are erroneous. 

Bill to be dismissed, with costs. 



BLAMIRE T. SHELDON AXLE WORKS. 

(Circuit Court, JI. D. Pennsylvania. January 10, 1!)07.) 

No. 1, Oetober Tenu, 1903. 

Patents — Infrinoement — Maoîiine for Tuening Oeanked Axi.es. 

The Blaiïiire patent, No. 603,325, for a madiiue for turning orauked 
axles, whatever the real Invention, does not cover broartly the gênerai 
coniblnation of a slotted sleeve and chuclj, but only the partiovilar form 
of it tliereln descrlbed and clalmed, and is not infringcd by a machine 
which, while the gênerai équivalent of that of the patent, doing- the same 
work by substantially the same nieans and in much the same way, is yet 
matorlally différent in mechanical structure. 

In Equity. Suit for infringement of letters patent No. 663,325 for 
a chuck granted to James Blamire December 4, l'JOO. On final hear- 
ing. 

S. B. Price, for plaintifï. 

J. E. Jenkins and Thomas H. Atherton, for défendants. 

ARCHBALD, District Judge. It seems to be fairly we'l establish- 
ed by the évidence that the plaintifï was the originator of the improved 
sleeve and chuck, by which the turning of the ends of cranked axles, 
by the turret or machine process, was first made possible. A sleeve 
and chuck for the machine-turning of straight axles was already in 
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use, but it was the adaptation of this device to bent or cranked axles, 
for which the plaintiiï is apparently entitled to the crédit; this being 
accomplislied by means of a longitudinal slot made in the sleeve, and a 
slot and adjustable jaws in the chuck, by which the eccentricity of the 
axles was provided for, and the ends to be turned at the same time 
properly gripped and centered. It is not necessary, however, to defi- 
nitely décide this question. The patent obtained by the plaintiff, what- 
ever the real invention, does not cover broadly the gênerai combina- 
tion of a slotted sleeve and chuck, but only the particular form of it, 
which is there described, to which the plaintiff is consequently confined. 
And, if the défendants do not copy this, they cannot be charged with 
infringement, however much they may appropriate the principle upon 
which it is based. 

The following are the claims to be found in the patent: 

"1. In a machine for turning cranked axles, the combhiation with a cylin- 
drical sleeve, each end of vvhieii is coni(;al anrl slotted longitudinally, a slotted 
chuck upon each end provided with radially-located jaws, the inner portion of 
each jaw being angular in cross-section and the outer portion being cylindrical 
and screw-threaded and means for rotating said sleeve, substantially as de- 
scribed. 

"2. In a machine for turning cranked axles, the combination, with a eylin- 
drical sleeve, each end of which is conical and slotted longitudinally, of a 
slotted chuck on each end, provided with radially-located jaws, the inner por- 
tion of each javi' being angular in eross-section and having its inner end pro- 
vided with a head and its outer end provided with a slotted recess, and the 
outer end of the jaw being cylindrical and scrcw-threaded, a screw in the 
recess in the inner portion of the jaw, tlie stem of which engages with the 
inner end of the outer portion of the jaw, and means for rotating the sleeve, 
substantially as described." 

An essential élément of the device, as so specified, is a cylindrical 
sleeve, having conical ends; and to this structural form not only is the 
inventor committed by the terms of the claims, but, as appears by the 
spécifications, it was advisedly selected, permitting, as it does, as a 
desired feature, of a flange or rim at the outer end of the sleeve, to 
which the chuck may be secured, or which, by being thickened, can it- 
self be utilized for that purpose, and a chuck as a separate feature be 
dispensed with. But whatever may be said of the other parts of the 
défendants' device, there are no conical ends to the character of sleeve 
of which they make use. A longitudinal slot it has; and the slotted 
shoe, sliding between bars, on the face of the head or bearing, and 
centered by means of set screws, no doubt performs substantia ly the 
same function as the plaintiff's chuck. But this is not enough. In- 
fringement is not to be predicated upon gênerai similarity, nor upon 
the adoption of the same working principle; the idea not being patent- 
ed, but only the mechanical means by which it is carried ont. It is 
not every combination of this character, in other words, which is mo- 
nopolized and protected by the patent, but only the particular one 
which is there claimed, essential to which in the présent instance is a 
conically ending sleeve. In the défendants' device, however, the 
sleeve, instead of tapering at the end, is of the same size as the bear- 
ing, from which it only varies as it is eut away towards the center, in 
order to economize material and weight. This distinction is sub- 
stantial, and in the face of it infringement is not made eut. 
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There is also a similar particularity of structure in the jaws of the 
plaintiff's chuck, which the défendants hâve not appropriated, with a 
like resuit. The inner portion of each jaw, as designated in the pat- 
ent, is angular in cross-section, and the outer portion is cylindrical and 
screw threaded, to which several other somewliat minute détails are 
added in the second daim. Thèse may contribute to the efficiency of 
the device, in the conception of the inventor, but they decidedly nar- 
row the range of the invention, and the défendants not having made 
use of them cannot be held to infringe. While, then, considered 
operatively, the one device may be the gênerai équivalent of the other, 
doing the same work by substantially the same means, and in much 
the same way, yet in mechanical structure, having regard to the terms 
of the patent, they are materially différent, and by this the question 
of infringement must be judged. 

Let a decree be drawn dismissing the bill, on the ground of non- 
inf ringement, with costs. 



LACROIX V. TYBBR6. 

(Circuit Court, S. D. New Yorlî. November 12, 190C.) 

Patents— CoNTESTS— Dépositions. 

ïlie rule of practice in tlie fédéral courts in equit.y causes, whereby ail 
irrelevant or immaterial matter offered by either side must be admitted 
to the record, bas not been adopted by the Patent Office ; but, on the taking 
of dépositions to be used in a contested case bet'ore such oflBce, a witness 
will be required to auswer questions where the testlmony may, on one 
tbeory of the case, be relevant. 

On Motion to Direct Witness to Answer Certain Questions. 

James C. Rice, for the motion. 
W. G. Henderson, opposed. 

LACOMBE, Circuit Judge. I feel quite well satisfied that the prac- 
tice followed in equity causes under Blease v. Garlington, 93 U. S. 1, 
33 L. Ed. 531, whereby ail irrelevant and immaterial matter offered by 
either side must be admitted to the record, has not been adopted by the 
Patent Office. The last sentence in rule of practice 153 refers evi- 
dently to the subject-matter of that rule, while rule 159 indicates that 
the ordinary well-settled rules of évidence are not to be disregarded in 
taking proof. 

As to the three questions certified, however, there seems to be a 
theory under which it is possible that the answers elicited may hâve 
some relevancy to the issue. They are on the extrême borderland ; but, 
on the whole, it will probably be better to allow them to be answered. 

So ordered. 
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TALE & TOWNE MFG. CO. v. ALDER. 

(Circuit Court, E. D. New Torlc. Deeember 17, 1900.) 

Trade-Mabks and ïbade-Names— l/nfaib Compétition— Imitation of Lockb. 
Complainant maiiufactured a padioclv liaviug a iirass coiored sliaclvle and 
in a depressed panel on oiio side tlie word "Yale" in large letters and ou 
tlie otlier side in another panel a trefoil symbol. Défendant, wbo was also 
a manufacturer of locks. eoiiied the exterior forin and appearance of com- 
plaiuant's Iwrk for a meebanism of bis owu ; tbe two being generallj' sim- 
llar in appearance, except tbat defendaut's had the word "Yap" in one 
panel, and a keystone on the reverse side. P'ach eontained the name of 
the maker in sniall letters on tbe shackle and the boxes in wbich they 
were sold to dealers, eacli containing a half doKen locks, were dissimilar in 
appearance. Hekl, tbat the resemblances were not such as were calculated 
to deeeive ordinarily intelligent purcliasers, and that. in the absence of 
proof of such actual déception, défendant was uot chargoable witb mifair 
compétition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, S 83- 

TTnfair compétition, see note to Scbeuer v. Muller, 20 C. C. A. 105 ; Lare 
V. Harper & Bros., 30 C. C. A. 370.] 

In Equity. On final hearing. 

Wetmore & Jenner (Edmund Wetmore, William A. Redding, and 
'Oscar W. Jeffery, of cotmsel), for complainant. 

Bartlett, Brownell & Mitchell (Robert C. Mitchell, of cotmsel), for 
•défendant. 

THOMAS, District Judge. 'The facts in this case are simple. The 
-complainant, Yale & Towne Manufacttiring Company, of Stamford, 
Conn., is, and has been for many years, one of the largest manu- 
facturers of locks in the country, and in 1891 put on the market the 
lock claimed to hâve been so closely copied by Edward T. Fraim as 
to constitute unfair compétition. The bill is filed against Fraim, and 
one Aider, a dealer in such locks, but the issue is practically between 
the complainant and Fraim. The latter is a well-known manufacturer 
•of locks at Lancaster, Pa., and is the owner of the Keystone Lock 
Works. 

Complainant's lock is a collocation of vvell-known forms of parts, 
■brought into new assemblage, and coiored a dull black, save the 
shackle, which with its seats is apparently brass. The place where 
the key is inserted shows a small circular area of similar color. In 
1904 Fraim saw this lock, and having a lock of alleged new inven- 
tion, he regarded it as suited to his mechanism, as it was, although 
not indispensable to it. Therefore he copied the exterior form and 
-appearance, so that the différence would not be noted save upon a 
careful scrutiny, except in three particulars, two of which are signif- 
icant and obvious. The complainant's lock bears in the depressed 
panel the word "Yale" ; Fraim's lock bears in a similar panel the word 
■"Yap." The complainant's shackle bears the words, in small let- 
ters, "Yale & Towne Mfg. Co.," on one side, and "Stamford, Conn., 
U. S. A.," on the other. The Fraim lock bears on one side of the 
shackle, in similarly small letters, "E. T. Fraim, Lancaster, Pa.," and 
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nothing save an "x" and the figure "1" on the otlier side of the 
shackle. The Yale lock has in a depressed panel on the reverse side 
a trefoil symbol, while in a similar position on the Kraim lock is a 
"keystone," Fraim's trade-mark. The paper boxes in which the looks 
are sold to dealers by the complainant and by Fraim differ in size, 
color, and construction. Complainant's box has on its top this label: 

Ironsides Padloclî. • ■ -— 

To Salesmen : In mnking sales of tins ]iadloek eall the attention of the 
customer to the fact that it Is most easilj' opened by pulling on the shackle, 
and not by pushlng on the key. 

On the end of the box is this : 

V2 Doz. 805 2 In. 

Yale 

Padloeks 

Finish — Bower Bai-ff. 

The Yale & Towne Mfg. Co. Stamford, Oonn., U. S. A. 

The Fraim box shows only this on its end: 

% Doz. 2 In. No. 815. 

Yap 

Padloeks 

Two Solid German Silver Keys. 

Manufactured by 

E. T. Fraim, Laucaster, Pa., U. S. A. 

It is certain that no dealer could be confused or misled, even in 
view of the fact that the défendant in his catalogue shows only the 
front of his lock, and not the keystone. But would an ordinary pur- 
chaser be misled? Some dealers, as witnesses, disclaimin'j that deal- 
ers would be confused, give their opinion that purchasers would be. 
But not an instance of such confusion is shown. Of course custo- 
■mers might ask for a Yale lock and be given a Yap lock, and not no- 
tice the substitution. That might be said of innumerable articles pur- 
chased over counters, when each article was legitimate in mark and 
form. But if a man who wanted a "Yalc" lock should take in its place 
a "Yap" lock, it would indicate that he could not read a word writ- 
ten in three capital letters, or that he did not care enough what he got 
to try to read, and to this must be added the presumption that the 
hardware vendor would be too dishonest to trust, and that he would 
try to substitute and palm ofï on his customers a lock that showed in 
large letters that it was not the lock asked for. Now, the hardware 
dealers are intelligent and usually honorable, and people who bave 
something to lock up are, as a rule, neither illiterate nor absolutely 
inattentive to their purchases, and it is a very violent assumption that 
such class of customers would ask for a Yale lock, and walk off with 
one labeled "Yap." This matter of careless buying may be carried 
so far as to underestimate ordinary intelligence. A purchaser may 
not carefully scrutinize certain purchases, but there are conditions so 
staring and obvious that he could not help seeing them unless he 
shut his eyes and kept them shut. Neither would a retail purchaser 
know about the number of locks, whether it was "805," or "815," or 



THE OVERBROOK, 785 

any otlier number. The number is not on the lock îtself, and the box 
is intended to hold one-half dozen. 

The real fact is that the complainant had a form of lock that ap- 
pealed to the défendant, and he thought it would dress up his lock 
and make it sell well. As it was suited to his mechanism, and per- 
haps had some économies in manufacture, he took it. He was not 
sensitive about availing himself of another's taste and conception of 
attractiveness in trade. The complainant, in its imitation of the locks 
of other people, had illustrated that in such matters it was untroubled 
by any refined sensé of obligation beyond keeping within the law. 
But the complainant had no monopoly of form or color. That is to 
be obtained by patent. That it does not claim. But it claims that 
"Yap" is so much like "Yale" that, in connection with form and color, 
it constitutes unfair compétition. That is a matter of judgment. 
But it is considered that it has the opposite effect, and that the word 
"Yap" boldly differentiates both to the eye and ear. Of course, if 
it be regarded that the trade is in the hands of knaves, and that the 
customers are grossly ignorant or négligent, and that upon a given pur- 
chase the vendor would unité his fraud to a purchaser's illiteracy or in- 
excusable carelessness, probably the Fraim lock could be sold in 
fraud of complainant. But ordinary respect for human honesty and 
intelligence precludes the hypothesis on which such a conclusion must 
be predicated. Fraim's conduct does not commend him to admiration, 
but he has kept within the law. 

The bill should be dismissed. 



THE ovekbrook:. 

fDistrict Court, E. D. New York. .June 26. 1006.) 

Coi-LisioN— Tow AMD Dkbdge— TJnsktixful Navigation. 

A tug with a lielpor, towiiiî 27 canal boats ttirou.ïli the Arthur Kill, go- 
ing eastward with the flood tide, held in fault for a collision between boats 
in the tow and a dredge, with her attendant scow, which were working iii 
the channel ; the évidence showiug that the tow had 395 feet of clear 
space, which, with yiroper navigation, was sufflcient to eiiabie it to pass 
hi safety. The dredge held not in fault for haviug the scow on the chan- 
nel side, which was showh to be the most advantageous for the work. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 68, 87, 
88y2.] 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers (James E. Carpenter, advocate), for 
libelant. 

Robinson, Biddle & Ward (William S. Montgomery and Pïenry G. 
Ward, advocates), for claimant. 

THOMAS, District Judge. This libel involves the collision of the 
tovi^ (27 loaded canal boats) in charge of the steam tug Overbrook, 
aided on the starboard side by the steam tug Brinton, with Dredge 
No. 2, in the Arthur Kill, whereby the dredge and her attendant 
dumper scow were injured. The accident happened according to the 
149 F.— 50 
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évidence of the libelant about 6 :10 p. m., according to the évidence of 
the claimant about 6 :lo or 6 :20 p. m., on August 31st. The dredge 
had not moved out of her working position, as the work had stopped 
a few minutes before the collision, but préparations were in progress 
for transferring the scow on her starboard side to her port side, where- 
upon the spuds would be raised and the dredge breasted off towards 
Staten Island. The dredge vvas in eut No. 1, which was the middle 
eut of the excavated channel, and was headed vvestward. The strong 
flood tide was running from Dooley's Point northerly onto the New- 
Jersey shore, where from the coal docks of the Central Railroad of 
New Jersey it set itp the channel, but with a tendency towards the 
Staten Island shore. So that, as the tow approached the point of col- 
lision, the set of the tide would tend to a degree to throw it upon the 
scow. The tow kept up in the direction of the coal docks, but there 
were two boats, lying one outside of the other, abreast of the dock, 
so that the available space was eut ofï some 50 feet in that direction, 
and when the tug got in that neighborhood she was obliged to port 
her wheel and keep up the Kill. Cut No. 1 is 25 feet to the south- 
ward of the middle line of the channel. The dredge was over the 
cut. From the middle cut to the nearest dock on the New Jersey shore 
was 475 feet, and this available space was lessened by the width of the 
scow, which was about 30 feet, and by the width of the boats lying 
at the dock, which was 50 feet, leaving some 395 feet clear space for 
the tow to pass. The évidence shows that it would take from 20 
minvites to half an hour after work was stopped to get the dredge ready 
to breast ofï. The tug General Newton, attending on the dredge, was 
lying under the stern of Dredge No. 2 and ahead of Dredge No. 7, 
which was some 75 feet astern and somewhat southerly of Dredge No. 
2. One of the boats in the tow, probably in the fifth tier, hit the scow 
and drove her astern of Dredge No. 2, whereupon a boat in the tow, 
probably in the sixth tier, was thrown across the dredge, so that her 
house collided with the bucket, and thereupon went around on the port 
side of the dredge. The dipper of the dredge had been drawn up 
somewhat after the work stopped and just before the collision. 

There are two questions involved in the case : First, whether the 
dredge was in such a position that the tow could hâve been taken by, 
in the exercise of requisite skill ; and, second, whether the scow along- 
side of the dredge should bave been used on the port side, leaving 
greater room in the channel. The captain of the Overbrook stated 
that navigable skill could not hâve taken the tow past the dredge that 
night, and when asked why, then, he attempted it, he stated that he 
did not know that the dredge was there vmtil after he had passed the 
B. & O. Bridge, when it was impossible for him to round on the strong 
flood tide. The évidence of Capt. Moriarty of the General Newton 
is that he had not known of boats rounding on the flood tide above the 
bridge. However, the captain of the Overbrook knew that the dredge 
was at work in that vicinity, and the question is whether he should 
not hâve learned what the situation was before he attempted to pass 
her. But it seems from the évidence of the master of the Brinton that 
300 or 400 feet would bave been "pretty good room" to pass, and the 
évidence tends to show that there was 395 feet clear space. Consider- 
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able skill was required to take the tow past with the power furnished 
for it, but even then it seems that the Overbrook had sufficient room. 

The claimant insists that the dredge unnecessarily blocked the chan- 
nel, because she was through work and should hâve been out of the 
way. This contention is not supported by the évidence. The claim- 
ant also insists that the scow could hâve been kept on the port side, 
and thereby left 30 feet more room. By changing the chains on the 
bucket, the scow could hâve been worked on the port side ; but the 
starboard side has the advantage, that the scow is something of a 
guide to indicate the line of excavation. It is a continuance of the 
range. 

The answer does not allège that the starboard position of the scow 
was a fault, and it is not found to be so. The exact location of the 
dredge is known, as is the distance therefrom to the dock. Thei-eby 
the space usable by the tug and her tow is mathematically ascertained. 
The évidence shows that it was sufEcient. Certainly the dredge was 
lawfuUy where she was. Hence the libelant should hâve a decree. 



THE LUTHER C. WARD. 

THE GEORGE S. TIGE. 

(District Court, E. D. New York. Deceiuber 13, 190G.) 

1. Collision — Tows Meeting — Agreement for Passing. 

Where tugs navigating witli tows in the viciuity of New York and ac- 
customed to passing in adverse situations agrée upoii tlie manner of pass- 
ing when a sufficient distance apart to give them freedoni of choiee they 
sliould be coneluded thereby froni afterward claiming that the manner 
agreed upon was iniproper. 

2. Same — Tow AND Dredge. 

A tug with a tow which agreed with a meeting tug to pass starboard to 
starboard in Arthur Kills when the two tows were 1,000 feet or more apart, 
and wliich failed to starboard her helm proinptly, but afterward atteinpted 
to pass to the left of a dredge at work in the cliannel, hcld solely in fault 
for a collision between one of her tows and tlie dredge ; it appearing that 
there was sufficient room for her to pass to the left of the dredge. 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libelant James K. Symmers, ad- 
vocate. 

Wilcox & Green, for The Luther C. Ward. 
Howard S. Harrington, for The George S. Tice. 

THOMAS, District Judge. At about 9 a. m., in clear weather, and 
with the tide flooding eastward, Dredge No. 2 was working in the 
Arthur Kills. She was about 36 feet wide, and 96 feet long, and had 
on her port or south side a scow 3.5 or 40 feet wide. Some 150 or 300 
feet easterly, and some 35 feet northerly was Dredge No. 7. Making 
due allowance for the width of the dredge and scow, and the shoal 
water on each shore, there was about 230 feet of navigable water on 
the south or Staten Island side of the dredge, and about 150 feet of 
such water on the north or New Jersey side of the dredge. 
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The Tice, with three loaded barges tandem, passed Dredge No. 7, 
and while in the vicinity of such dredge was herself passed b)^ the 
Overbrook and a tow, which passed Dredge No. 2 on the Staten Is- 
land side, and met and passed to the port of the tug Ward, who had 
four light barges, of which three were in the hawser tier, and one tail- 
ed on behind, making a flotiila about 100 feet wide and some 600 feet 
long. This meeting was shortly after the Ward had pulled through 
the Baltimore & Ohio bridge, which was about 2,500 feet from the 
dredge. When the Ward was about half way between the bridge 
and the dredge, or at least 1,000 feet from the dredge, she received 
two whistles from the Tice, and promptly answered with two whistles. 
The Ward did not starboard immediately, but went quite a distance 
before doing so, which she attributes to the Pennsylvania tow being 
in her way on her port hand. But she did finally starboard, and passed 
between the dredge and the New Jersey shore, herself clearing the 
dredge by some 50 feet, but some portion of the Ward's tow hit the 
dredge, doing injury for which the libel is filed against the Ward, who 
bas by pétition brought in the Tice, against whom she allèges that 
the Tice, instead of going on the New Jersey side of the dredge, took 
the water on the dredge's port or Staten Island side, leaving no suf- 
ficient room for the Ward to pass, and forced her to go to the north- 
ward of the dredge. The captain of the Ward testified that when 
he got signais from the Tice she was under the digger's stern. The 
claim of the Tice is that she was close to the Staten Island shore when 
she gave the signais, and the évidence of the inspector on the dredge 
is that the Ticè cleared the dredge by 150 feet, while the captain of 
the dredge makes the distance 200 feet. The captain of the Ward 
claims that the Tice should not hâve gone to port, but should hâve 
gone north to the dredge, and that even when she did go towards the 
Staten Island shore, she did not go far enough to give the Ward room 
to pass south of the dredge. 

As to the first claim, it is sufficient that the vessels themselves set- 
tled the manner of passing each other, and, considering the distance 
between them, the Ward did not act under duress. If the Ward re- 
garded the maneuver as fault}^, her captain should hâve blown alarni 
whistles and stopped the proposed passing, compelling the Tice to 
go about, or otherwise dispose herself. The proposition that the Ward 
was acting under menace, if true, emphasizes the necessity for alarm 
whistles. It was not an easy place to pass, but such tows are accus- 
tomed to passing in adverse situations. At the moment they are the 
best judges of the advantages and périls, and as between themselves, 
in a case like the présent, their agreement should exclude excuses. 
There was room enough for either tow to pass north of the dredge, 
and the event shows that if the Ward had acted more promptly, she 
would hâve cleared the dredge. Her captain hesitated. He testi- 
fied that he pulled to the north "as soon as I sav/ how things were 
going." If, after exchanging signais, he waited to see how things 
were going, he waited too long to make a safe passage on the north 
side of the dredge. Such delay was négligent as to the dredge. The 
distance the Tice pulled to the southward of the dredge is inconsistent 
with the Ward's position that the Tice was leaving too little room on 
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the south side. Had the Ward attempted to pass to the southward of 
the dredge, it is presumable that the Tke would hâve given her more 
room. But when the Tice saw the Ward pull to the northward, with 
the obvious purpose of going between the dredge and the New Jersey 
shore, there was no occasion for the Tice to pursue her way farther 
to the southward. 

It is considered that the decree should be entered against the Ward 
alone, and the pétition bringing in the Tice dismissed. 



CENTRAL TRUST CO. v. CENTRAL TRUST CO. OF ILLINOIS et al. 

(Circuit Court, N. D. Illinois, E. D. October 17, 1900.) 

No. 28,283. 

PoST Office— Demveet of Mail— Similartty of Namkr— Corporations. 

Complainant, Central Trust Company, a eorpoi'ation of anotlier state, en- 
gagée! in business in Clncago, lll., for a nuniber of j'ears, but until 1903 
failed to comyly with the requirements of the statute to entitle foreign 
corporations to do business in the state. In 1002 défendant Central Trust 
Company of Illinois was incorporated in that state and also engagea in 
business in Chicago. Confusion having arisen in respect to the delivery of 
mail addressed to "Central Trust Company," complainant filed its bill to 
require the delivery to it of ail mail so addressed. Tlcld, that défendant, 
having been the flrst to lawfuUy use the name, was prior in right, and that 
the bill could not be maintainod. 

In Equity. On demurrer to bill. 

McCaskill & Son, for complainant. 
Edwin W. Sims, U. S. Atty. 
Pam & Hurd, for défendants. 

KOHLSAAT, Circuit Judge. Complainant, the Central Trust 
Company, a corporation of South Dakota, filed its bill against the Cen- 
tral Trust Company of Illinois, William R. Dawes, its cashier, and 
Fred A. Busse, postmaster at Chicago, in which it sets up that it is 
known as the "Central Trust Company ;" that in April, ] 897, it began 
to carry on its business under that name in Chicago; that subséquent 
to that date certain requirements were imposed by the statute of Illinois 
upon foreign corporations seeking to do business in the state, which 
were not complied with by it initil the 7tli day of February, 1903, ow- 
ing to the delay caused by the interférence with the défendant from 
August, 1902, to said February 7, 1903 ; that the défendant was char- 

tered under the laws of the state of Illinois on the day of 

1902 ; that their names being similar, there was great uncertainty as 
to which concern the several letters should be delivered to ; that upon 
application to the post office department, the Postmaster General di- 
rected letters addressed to the Central Trust Company, w.ithout street 
or number, or other external évidence as to the party to whom it 
should be delivered be turned over to the Central Trust Company of 
Illinois, whereby the mail of the complainant was frequently opened 
by the défendant, and great trouble and annoyance to the complainant 
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arises. The bill seeks to hâve mail addressed to the Central Trust 
Company delivered to complainant, and that the défendant bc re- 
strained from opening the same. The two names differ only in this : 
That the Illinois corporation is known as the "Central Trust Company 
of Illinois," and the complainant is the "Central Trust Company." 
The cause is now before the court on demurrer to the bill. 

It is évident that while there is a slight différence in the names of 
the two corporations, it is so slight that for ail practical purposes that 
would be considered practically identical, and in a proper case made 
for unfair compétition the court would bave to so direct. It also ap- 
pears from the bill that some of the mails were addressed without in- 
dicating to which company it belongs, whether to one or the other 
of thèse two companies, so that, were the prayer of the bill to be grant- 
ed, the trouble would simply be shifted from the complainant to the 
défendant. The case is simply one of confusion in the matter of identi- 
ty of parties to whom mail should be delivered, and in such a case, 
of course, the party causing the confusion should be charged with the 
burden of showing that his mail in each case was delivered to the other, 
so that the only question before the court now necessary to be con- 
sidered is which one of thèse parties caused this confusion. It is ad- 
mitted that the défendant was incorporated before the complainant. 
It is admitted that at the time it was incorporated complainant was 
doing business in this state, and had been for several years, but had 
not complied with the requirements of the statute which prohibits 
them from doing business in the state until the conditions are met. 

While complainant first used the name Central Trust Company in 
the state of Illinois, yet that name having been used, and the business 
being transacted thereunder contrary to the law of the state, no benefit 
of priority can attach to complainant, and it must be treated as having 
been entitled to the use of the name only from the time it complied 
with the requirements of the statute. That being subséquent to the 
date of the incorporation of the défendant, it follows that complainant 
itself should be charged with the création of the confusion, and is in 
no position to demand the relief sought for in the bill. 

The demurrer is sustained. 



THE ST. GOTIIARD. 

(District Court, E. D. New Yorlj. July 23. 1900.) 

SiriPi'iNG— Injury to Sïevedohe— Ltability of Vessel. 

Wliere a vessel undertalies to furnisli tackle for io.ading and discharging 
cargo, it is uiider duty to usp reasonalile care to provide sucli as will meet 
the requirements placed on it by tlje stevedores in eonductiug their v^-orli in 
tlie custoniary manner ; and wliere stevedores wlio were discharging a 
cargo of sugar, with the knowledge of the vessel's otKcors, substituted for 
a wire fall provided at one hatch to hoist cargo from the hold a rope fall 
used at auother hatch for a différent purpose, which was of inaufflcient 
strength and brolje when a sling («ught vtnder the hatch coamlng, which 
was an expectable occurrence, the vessel Is liable for an injury resulting 
to a stevedore working in the hold. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 335.] 
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[n Admiralty. Suit for personal injury. 

Ullo, Ruebsamen & Yuzzolino, for libelant. 
Ccnvcrs & Kirlin, for claimant. 

THOAFAS, District Juclge. The vessel in its charter party agreed 
to furnish tackie for loachng- and discharging cargo. At each hatch 
a fall vvas provided to Hft the cargo (bags of sugar) from the hold, 
and save at the spare bunker hatch therc was another faU to carry 
out-board, and deposit it on the dock. Ail falls of the first class were 
made of wire, and ail of the second class were made of rope. At the 
spare bunker hatch but one fall was used, and that was made of wire. 
The ship dischargcd a part of her cargo at Yonkers and then went to 
Arbuckle's dock in New York, where, after the work had begun, the 
stevedores not employed by the ship substituted the rope fall of No. 3 
hatch for the wire fall at the spare bunker hatch, for the probable 
reason that the wire fall was, on account of greater length, more 
available at No. 3 hatch. The libelant, a longshoreman, employed by 
the Arbuckle Company, was in the hold under the spare bunker hatch 
making up the slings. As a sling containing five bags was rising, it 
caught under the coamings of the between deck hatch, and thereupon 
the rope broke, and the sling fell upon the libelant's knee, causing seri- 
ons injury. 

Some portion of the rope was produced in court on the trial, April 
4, 190(3, and, as it then appeared, was unfit for the purpose of a fall. 
The rope bas been used somewhat since the accident which was Octo- 
ber 9, 1905. No évidence of détérioration of the rope subséquent to the 
accident was given. As the first officer pronounced it at the time of 
the accident and at the date of the trial in suitable condition for use 
as a fall, it may be considered that the condition had not changed. 
The sling came in contact with the coaming; the winch continued to 
work, and the rope broke. Woukl a good rope bave broken under 
such strain? The hatch was 14 feet athwartship, and 5 feet 6 inches 
fore and aft, and through this opening, in rapid discharge of cargo, 
the sling was taken. The collision with the coamings at times was ex- 
pectabie, and a fall was required that should withstand reasonably the 
shock of such contact. To meet this demand, the ship had provided 
and rigged wire falls, and the stevedores had for their own convenience 
substituted the rope, and it is claimed that this relieves the vessel. 
There would be great force in this contention did it not assume that 
the stevedores with the ship's knowledge were accustomed to change 
the falls. Hence it was the vessel's duty to use suitable care to fur- 
nish falls that would meet the duty that the stevedores would allot 
to them. Moreover in the présent case the vessel knew that the change 
had been made, and upon the first mate speaking of it, as he testifies, 
the foreman of the stevedores said that the rope fall was sufficient. 
The foreman's alleged statement did not make the rope sufficient as 
regards the libelant. Both the stevedores' foreman and the ship's 
officer were négligent in allowing the rope to be used. The vessel 
conscnted to the substitution and in efïect held the rope out as a proper 
one to protect reasonably the men in the hold, and the stevedores's ap- 
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proval or disapproval would only show his advice to the officer as to 
the sufficiency of the rope, and bear on the question of the vessel's 
négligence in allowing the rope to be used. 
The Ubelant should hâve a decree for $3,000. 



VACARREZZA v. 567,000 GALLONS OF MOLASSES et al. 
(District Court, E. D. New Yorli. December 13, lOOG.) 

SiiipPTNG — Chabter Hiee — Allowakce to ïime Charterer eob Dbad- 
Fheight. 

A. steamship was operated by a charterer for two or tliree years under a 
time cliarter and renewals thereof ; the hire behis paid at the end of eaeh 
trip at a fixed rate per month on lier registered tonnage. From time to 
time the charterer objected that she was not loaded to her full capacity by 
the master, but the charter hire was paid for such trips with knowledge 
of the amount of cargo slie aetually carried. UcUl, that any daim of the 
charterer on account of such sliortage on sueh triiis was foreelosed by such 
settleraents, but that in a suit for charter hire for the concluding voyages 
which had not been paid, he was entitled to a déduction for the shortage 
of cargo carried on such voyages below her represented and actual capacity. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shipping, § 105.] 

In Admiralty. Suit in rem for charter hire. 

Ullo, Ruebsamen & Yuzzolino (Lorenzo Ullo, advocate), for libel- 
ant. 

Wheeler, Cortis & Haight (Charles S. liaight, advocate), for 
claimant. 

TliOMAS, District Judge. The steamship Margaretha was chart- 
ered pursuant to a représentation that she had a certain carrying capac- 
ity, to wit, "3,150 tons ail told; loads 2,900 tons molasses." What- 
ever the obligation created by this représentation, she had stich capac- 
ity, and the charterers were by the charter entitled to the "whole reach, 
burthen, and passenger accommodation of the ship (not being more 
than she can reasonably stow and carry) * * * reserving only 
proper and sufficient space for ship's officers and crew, tackle, ap- 
parel, furniture, provisions stores, and fuel." The ship was operated 
during 1903, 1904, to August, 1905, under the charter, or the charter 
modified and extended. The ship carried the German flag, until in 
January, 1905, her register was changed, and she carried the Italian 
flag. Thereafter the charterer complained that the inaster would not 
load her to the capacity to which it was entitled, but stopped the 
loading when a certain draft was indicated by an English Plimsoll- 
mark which she bore. This complaint at times was justified; but at 
the end of each voyage, the account betweén the parties was scrutiniz- 
ed, an account stated, and the balance found due paid to the owner's 
agent. It is considered that such adjustment forecloses any claim 
on the part of the owner, that as to such voyages the ship did not carry 
an adéquate cargo. The charterer and master knew at the end of each 
voyage the exact amount carried ; the complaint of insufficient carriage 
had been made. The hire was "at the rate of 10 shillings British 
sterling per gross register ton, per calendar month, * * * ^iXià 
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at and after the same rates for any part of a month." The original 
charter was for four calendar months, with options for renewal, which 
the charterer exercised from time to time imtil April 25, 1904, when it 
was agreed that the charter should be "continued for a further period 
of 12 months," and "that the charterers shah hâve the option of con- 
tinuing this charter for nine consécutive trips, trip by trip, on giving 
notice thereof to owners or their agents, 15 days previous to tlie ex- 
piration of the iàrst-named time or any declared option, ail other con- 
ditions same as présent charter, except rate to be on new charter 9 
shillings instead of 10 shillings as at présent." 

The above option was exercised for four trips, when the charter was 
discontinued. It is considered that in the absence of fraud or mis- 
take, the statement and payment of the account at the end of each trip 
settled the existing and recognized différences between the parties. 
AU hire was paid trip by trip, save that the charterer refused to pay 
for the ship's service for the last two trips, upon the ground that she had 
not while under the Italian flag carried a full cargo, and the charterer 
insisted upon a right to make déductions accordingly. The amount 
carried on the two last trips is known. It is évident that it was not 
in either case up to the carrying capacity of the ship, and the différence 
between such amount and 29,000 gallons should be credited to the 
charterer at the agreed rate per ton, and for the balance of the hire, 
subject to crédits for coal and advances, the libelant should hâve a 
decree. 



TIIE GRACE DOLLAR (two cases). 

(District Court, W. D. Wasliington, W. D. Xovember 19, 1006.) 

Nos. 542, 543. 

Seamen— Right to Recoveb Waoes— Désertion. 

Libelants signed shipping articles at Siin Francisco for a voyage "from 
the port of San Francisco, Cal., to Portland, Or., and other Columbia 
river ports, and return to San Francisco for final discharge, either direct 
or via one or more ports on the Pacifie Coast, north or soiith of the port 
of discbarge, as the master may direct ; voyage not to exceed six calendar 
months." The vessel proceeded to Portland, where she took on a, cargo of 
lumber for Los Angeles, and after its discharge made a run past San 
Francisco to Aberdeen, on Gray's Harbor, Wasb., where she proceedefl to 
loatJ a cargo of Inmber for San Francisco. Libelants there demanded their 
wages, and left the vessel without the niaster's consent, claiming that 
they had performed their voyage, althougli they had served less than a 
month. Held. that they were properly logged as deserters, and were not 
entitled to reeover wages ; the articles clearly giving the master the right 
to make other coast ports, in order to obtain a return cargo to San 
Francisco, within the six months' linilt of time. 

FEd. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, §§ 104, 
106.] 

In Admiralty. Suit by seamen for wages. 

Suit in rem for seamen's wages. The libelants and interveners hav- 
ing signed shipping articles at San Francisco for a voyage from that 
port to Portland, Or., and return, and having served on board the 
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Grâce Dollar, pursuant to the shipping articles, a period of less than 
one month, at Aberdeen, on Gray's Harbor, in the state of Washington, 
left the vessel without the master's consent, and demanded their wages, 
claiming that they had completed performance of their contract. Libel- 
ants held to be deserters, and a decree for wages denied. 

.Marquis & Shiekls, for libelants. 
William H. Brinker, for claimant. 

HANFORD, District Judge. This case has bcen submitted for dé- 
cision upon an agreed statement of facts, substantially as follows : The 
Grâce Dollar is an American vessel, engaged in the coasting trade, and 
was on the lOth day of May, 1906, at the port of San Francisco, at 
which time and place her captain, E. M. Olsen, hired the libelants and 
intervening libelants, except Mike McGinnis, to serve as part of hef 
crevif for wages at a specified rate. The shipping articles, which the 
men signed, specified the voyage which they were to make in the ves- 
sel and their term of service in the following words : 

"From the port of San Francisco, Cal., to rovtland, Or., and other Columbla 
river ports, and return to San Francisco for final discliargc, cither direct or 
via one or more ports on the racifio Coast iiortli or sontli of the port of dis- 
charge, as the master niay direct ; voyage not to exceed six calendar nionths." 

Mike McGinnis signed the same shipping articles as a fireman, at 
a specified rate of wages, at Los Angeles, on the Ist day of June, 1906. 
The vessel made the run from San Francisco to Portland, where she 
took on board a cargo of lumber, which she carried past San Fran- 
cisco to Los Angeles, Cal., where it was discharged, and she then made 
a run from Los Angeles northward past San PVancisco to Aberdeen, 
on Gray's Harbor, in the state of Washington, where she arrived June 
5, 1906, and the master then announced that a cargo of lumber was to 
be taken on board, to be carried to San Francisco, and the seamen 
were required to perform labor in taking in said cargo, which they re- 
fused to do; they claiming that they had performed their voyage, and 
demanded their wages. They were informed by the master that he 
would require them to continue in the service until the ship arrived 
at San Francisco, and that they would be logged as deserters if they 
quit the service without his consent. They did quit the service, and 
left the vessel without the master's consent, and he logged them as de- 
serters. 

It is not contended that the libelants had any cause for leaving the 
vessel without completing their contract, and there is no contention that 
the contract is invalid by reason of insufficiency or uncertainty in its 
spécification of the nature of the voyage to be undertaken, the port of 
final discharge, or the duration of the term of service. The only dif- 
férence to be adjusted by the décision of the court is in respect to the 
true interprétation of the contract. 

I am unable to agrée with the conclusions announced in the déci- 
sions in the cases of Rury v. McKay (D. C.) 84 Fed. 3(i0, and The 
Laura Madsen (D. C.) Id. 362. Thèse are both décisions by District 
Courts of the Ninth Circuit, and I am required by the décision of the 
Circuit Court of Appeals in the case of The Mermaid, 115 Fed. 13, 52 
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C. C. A. 607, to give considération to the nature of the service engaged 
for in construing the contract. Manifesth', the object in view was to 
keep the vessel continuously employed, and to not return to San Fran- 
cisco until she obtained a cargo to bring back ; and it is plainly apparent 
that it was contemplated, at the time of signing the sliipping articles, 
that the Grâce Dollar might be required to visit différent Pacific Coast 
ports north and south of San Francisco in order to obtain a return 
cargo, for it is specified in the contract that she might do so if her mas- 
ter so directed. I hold that the libelants and intervening libelants bave 
not performed their contract, and that they were lawfuUy logged as 
deserters, for the simple reason that when they left the vessel without 
the master's consent she had not arrived at the designated port of final 
discharge, and there was a wide margin between the time of their serv- 
ice in the vessel and the time limited by the contract for the vessel to 
make that port; and I hold that there was no déviation, for the simple 
reason that the contract gave the master discrétion to visit différent 
ports, both north and south of San Francisco, before returning there, 
within the time limited. 

Let a decree be entered dismissing the suit, with costs. 



UNITED STATES t. 20,550 POUXBS OF UNWASHED WOOL. 

(District Court, N. D. New York. Deeember 18, 190G.) 

New Trial— Gbound.s—Bstoppel by Stipulation. 

W'here a elaimaiit of alleged smugjiled property, atter a verdict of con- 
demnation, secured thie release of half of it by a stipulated judgment, and 
valuable évidence was also surrendered by the government and lost to it, 
the claimant will not be perniitted to withdraw the stipulation and be 
granted a new trial, on the ground of newly discovered évidence, whlch is 
of doubtful value or could hâve been obtained on tbe trial by due dili- 
gence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, New Tiial, | 13.] 

At Law. Motion by claimant to set aside the verdict of the jury, 
and a stipulation made after same was rendered, and for a new trial 
on the ground of newly discovered évidence. 

S. L. Wheeler, for claimant. 
Geo. B. Curtiss, U. S. Atty. 

RAY, District Judge. This was an action to condemn 20,550 
pounds of unwashed wool, on the ground same was smuggled into the 
United States from the Dominion of Canada contrary to law. The 
entire wool was seized, taken from the possession of the claimant, and 
examined, and samples, a large number, taken and earefully kept. 
Thèse were produced in court as évidence and there examined by the 
court and jury and government witnesses from Canada familiar with 
Canada wool and wool grown in the United States, and the différences 
between the two in staple, etc., and manner of tying, etc., pointed out. 
As to a small part of the wool, comparatively, government officers 
claimed to bave seen it on a car at Hemingsford, Canada, shortly before 
it was brought into the United States, and to hâve put into it some 
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marked matches, and that one or two of thèse matclies were found, 
after the seizure, in the wool in question, whicli wool, confessedly, had 
been opencd and mixed with otlier wool by claimant after it came into 
his possession. Tlie government showed that, at différent times, Can- 
ada wool came to a certain firm in Hemingsford, a short distance from 
the boundary line between the two countries, and but a few miles from 
where the wool was seized, and in the indictment and early in the trial, 
which continued about two weeks, it appeared that the government 
claimed this wool was the wool or a part of the wool seized and claim- 
ed to hâve been smuggled. 

The claimant therefore had ample opportunity to produce this firm, 
or one of its members, on the trial and account for this wool. There 
was time to do this after the trial opened and the claim of the govern- 
ment was developed. No eiîfort was made to do this, and the new évi- 
dence relates to facts which claimant, in the exercise of due diligence, 
might hâve discovered before, or at least during, the trial. Again, aft- 
er the jury had rendered its verdict in favor of the government, which 
was of such a nature the court would hâve been justified in rendering, 
and even required to render, a judgment condemning ail the wool 
seized, the claimant in open court, to avoid such a judgment and save 
an appeal, proposed to stipulate, and then advisedly stipulated, that 
judgment should be rendered in favor of the government condemning 
10,000 pounds of the wool and releasing the balance on condition 
claimant should pay costs, amounting to $1,200. Such judgment was 
duly rendered pursuant to such stipulation and thereupon and relying 
thereon the United States Attorney released to the claimant ail of such 
wool exhibits, several hundred pounds, and he took possession there- 
of and turned them over to his counsel, v/ho sold them to a wool deal- 
er, and they hâve passed beyond the control and knowledge of the 
government and are not obtainable and could not be produced on a 
new trial. Through the action and procurement of the claimant, who 
now seeks a new trial and asks that such stipulation be set aside, this 
important and necessary évidence has been lost to the government and 
destroyed. 

This fact alone requires that this motion be denied. But the new 
évidence consists, in the alleged fact that claimant can now show by a 
small farmer living in Canada, near the line, who does not deal in 
wool, who had no use for wool, and who claims he procured it for a 
person who has not called for it, that he took the wool, into which it 
is alleged the government officiais placed the marked matches, from the 
car in Hemingsford to his place, and has kept it ever since, and that 
on an examination thereof made since the trial the marked matches and 
ail of them were found therein. Other persons, residing in Canada, 
hâve come into the United States and made affidavit that they hâve ex- 
amined some wool at such farmer's place and found similar marked 
matches therein. Due diligence would bave discovered ail this in time 
to hâve made it available either before or during the trial. But I am 
not satisfied of the credibility of this farmer, and do not think this évi- 
dence would change the resuit in case a new trial were granted, if the 
government could hâve its évidence (the wool samples) before the 
■jury. 
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By tlie action and conduct of the claimant since the verdict was ren- 
dered and the stipulation made the government has been induced to 
change its position for the worse, to surrender essential and important 
évidence to the claimant which he has, in effect, destroyed ; and, as the 
government cannot be restored to its former position, on well-settled 
principles, the claimant cannot be relieved from, his stipulation volun- 
tarily made with a knovvledge of ail the facts known to the govern- 
ment. Again, the government had important witnesses from Canada 
on the trial, and it is uncertain that their attendance or testimony can 
be secured on a second trial. 

Motion denied. 



MOODY V. HUNTLEY. 

(District Court, D. Yermont. December 6, 1900.) 

Subrogation — Principal and Surety — Payment op Debt by Subett. 

Tlie holder of a note on wliicli petitionor was surety brougbt suit 
against one of the mal^ers and attaclied enongli of bis property to secure 
payment. About a year thereafter, and wliile tbe attachment suit was 
still pending, but laefore jud.gment, petitioner paid the note on demand 
of tlie holder ; the Judgnient défendant having about a month before been 
ad.iudged a bankriipt. Held, that i)etitioner was entitled to be subrogated 
to the rights of the holder under its attachment lien. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Subrogation, |§ 
17, 18.] 

In Equity. Pétition for subrogation. 

L. C. Moody, for petitioner. 
E. H. Deavitt, for petitionee. 

MARTIN, District Judge. The petitioner, George E. Moody, al- 
lèges, in substance, that he was a surety signer upon a note given by 
the bankrupt and his brother, as principals, payable to the Waterbury 

National Bank in three months from date, and dated the day of 

July, 1903 ; that, when said note became due, neither of the princi- 
pals made payment thereof; that on the 14th day of May, 1904, the 
Waterbury National Bank brought suit on said note and attached 
enough of the property of Léonard Huntley, consisting of his real 
estate in the town of Waterbury, to secure payment; that about a 
year thereafter, upon the demand of said bank, the petitioner, as 
surety signer, paid the amount then due upon said note; that at the 
time of said payment said suit upon which said attachment was made 
was then and now is pending in the county court in the county of 
Washington; that, about a month before the payment of said note by 
+he surety signer, said Léonard Huntley was duly adjudged a bank- 
rupt in this court. 

It is apparent, from thèse facts, that, at the time of the payment 
of the note in question by the surety signer, the attachment lien by 
the original holder of the note had matured as against proceedings in 
bankruptcy, being over a year preceding the adjudication. If the 
bank had obtained judgment, and the surety had paid that judgment, 
he would be entitled to be subrogated to aÛ the rights of the attach- 
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ing creditor. The attachment lien having been over four months pre- 
ceding the bankruptcy proceeding, and the suit still pending in court, 
with a right to take judgment at any regular term of court, I can see 
no différence as to the rights of the petitioner whether the payment 
was made before or after judgment. The equity of subrogation is one 
calculated to do exact justice between persons who are obligated for 
the performance of the same duty. It is much encouraged in this 
country. In England, as the law was originahy settled, subrogations 
were not encouraged. Copis v. Middleton, 1 T. & R. 339 ; Hodgson 
V. Shaw, 3 My. & K. 190. 

But the hardship of this ruHng led to the passage of a statute. St. 
19&20 Vict. c. 97. 

In this country the whole current of authorities is that payment of 
a debt by a surety or indorser is considered to operate as an assign- 
ment of it, and the equity of subrogation has received a Hberal and 
broad construction, dépendent, however, upon the preliminary question 
of fact whether the payment was intended as a purchase or an ex- 
tinguishment of the debt. If the former, the surety signer, as the 
purchaser, may be subrogated to ail the rights of the original creditor. 

In this case the surety purchased the note and now holds it uncan- 
celed. Wherefore the prayer of the petitioner is granted. 



DESrEAUX et al. v. PENNSYLVANTA R. 00. 
(Cil-cuit Court, E. D. Pennsylvania. Deceinber 11, 1906.) 

No. 44. 

CONTEMPT— PbEVENTING PbODUCTION OF BOOKS AND PAPEES — AnSWER TO RiTLÏ. 

Oflicers of a corporation, v»lio, in response to a rule upon tlie corpora- 
tion to produce boolvs and papers, answer that sucli books and papers bave 
been destroyed, caunot be adjudged gnilty of coiitempt as preventing siich 
production, because tlieir answer was based on information given by their 
subordinates, wlio, if sucli t)oolvS and papers were in existence, would be 
thelr proper custodians, and not upon tbeir owu kuowledge. 

On Rule for Contempt. 

James W. M. Newlin, for plaintiff. 
John Ilampton Barnes, for défendant. 

HOLLAND, District Judge. This rule to show cause why Charles 
E. Pugh and Louis Keilson, respondents, should not be adjudged for 
contempt, is discharged, for the reason that there is not the slightest bit 
of évidence to show that they bave disobeyed or "resisted any lawful 
writ, process, order, rule, decree or command of this court." 

The plaintiff presented a pétition upon the Pennsylvania Railroad 
Company to produce books. The pétition was somewhat indefinite as 
to the books and papers required, but the railroad company answered 
that thèse books had been destroyed long since, as it had concluded the 
suit in question had been abandoned, because, having been brought 
17 years ago, nothing had been donc to dispose of it in court. The plain- 
tiff was not satisfied that the books were destroyed, and called wit- 
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nesses to show they were in existence, in order that he might es- 
tablish this fact to the satisfaction of the court and secure his order for 
their production. He called Mr. Pug-h and Mr. Neilson as witnesses 
in support of his allégation that the papers were not destroyed. Both 
were examined, and they frankly stated that they had inquired about 
thèse bocks and papers f rom their subordinates, who were charged with 
their keeping, and were informed by thèse custodians that the books and 
papers were long since destroyed. Upon this information, they testified 
they had made this answer to the plaintiff's rule to produce thèse books 
and papers. They frankly told the plaintiff what their information was 
upon which they had made answer. They could only know this by in- 
quiring of those who had the possession of the books and papers, and, 
after so informing themselves, being corporate officers, they were 
proper persons to make answer. They are not in contempt of court be- 
cause they cannot answer of their own personal knowledge. If the 
plaintifï can show that Mr. Pugh and Mr. Neilson are misinformed as 
to the existence of the books and papers for which he calls and which 
are sufficiently specified in his pétition, he can subpœna and examine 
any witness who may know about the matter on his rule to produce 
them. The plaintifï, through its attorney, asks this court to adjudge 
Messrs. Pugh and Neilson in contempt, because, as the pétition allèges, 
they are preventing him from obtaining access to the books and papers. 
Their examination does not show they hâve done anything to sustain 
this charge, but it does show they hâve answered ail questions rele- 
vant to the existence of the books put to them by the plaintiff's attorney, 
and in every particular complied with the orders of this court. 
Rule discharged. 



In re PORTNER et al. 

pistrlct Court, E. D. Pennsylvania. January 5, 1007.) 

No. 2,657. 

1. Bankbtjptcy— Pétition— Amendment. 

An application to amend a banliruptcy pétition so as to allège facts 
witLin the knowledge of the petitioners at the time the pétition was filed 
was fatally defective for failure to allège the reason for the omission, as 
required by gênerai order No. 11 (89 Fed. vii, 32 C. C. A. xlv). 

2. Same— Détermination. 

Where an application to amend a pétition In hankruptcy proceedings 
was détective for failure to allège the cause of the omission, the applicant 
would be granted time to supply the omission. 

In Bankruptcy. Order on pétition for amendment. 

J. Howard Reber, for petitioning creditors. 
Greenwald & Mayer, for alleged bankrupts. 

HOLLAND, District Judge. In the answer the objection is raised 
that the "facts stated in the amendment being within the knowledge 
of the petitioners prior to the first pétition, which is now at issue, the 
amendment should not be permitted to be filed." If this be tr,ue, it 
would seem that the petitioners would hâve no right to amend in the 
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particulars set forth in their pétition. In gênerai order No. 11 (89 
Fed. vii, 32 C. C. A. xiv) petitioners are required to set forth cer- 
tain allégations, aniong others, the follovving: ' 

"In the application for leave to amend, tlie petitioner shall state the cause 
of the errer in the paper originally filed." _ 

The petitioners in their application in this case hâve not given one 
Word of information as to why the omission occurred in their original 
pétition. They hâve entirely ignored that provision in gênerai order 
No. 11 requiring such information to be set forth in the application 
for the amendment. We agrée to the law urged by counsel for the 
petitioners as to the liberality which should be applied to the allow- 
ance of amendments in bankruptcy proceedings. No case should be 
permitted to fail on a technicality or an inadvertent omission. Ail 
cases should be heard upon their merits, and ail amendments should 
be allowed when it is just to do so, and which will bring about a solu- 
tion of ail questions on their merits, but this liberality should not be 
carried to such an extent as to permit petitioners to whoUy ignore 
the plain and who'esome rules and régulations "as to the mode of hav- 
ing the amendments allowed. 

Assuming that the petitioners can give a good and suiScient rea- 
son for the omission or error in the original pétition, I will allow them 
five days from this date to insert this information in their pétition to 
amend, at the end of which time. in the absence of such amendment 
to the amended pétition, an order will be entered disallowing the 
amendments to the original pétition in bankruptcy in this case. 



DK IvAITTRE et al. v. BOARD OF COM'RS. 

(Circuit Court, D. Oregon. January 14, lt>07.) 

No. 3,104. 

1. States — Proceediwgs Against State Officers — Public Lands of State — 

Patents. 

No affirmative relief can be had auainst the state or any officer thereof, 
whereby the state or such officer could be required or compelled to exécute 
deeds or issue patents for state land, or to perl'orm any act in connection 
therewith retjuisite to coiupleto the title to tlie land; but the state's 
bnard of land commissioners may be restrained from doiug acts in viola- 
tion of the contractual relations existing between it or the state and the 
purcliaser. 

[Kû. Note. — For cases in point, see Cent. Dig. vol. 44, States, §5 182, 
180.] 

2. Pur.Lic Ijands— ScnooL and Univeesity Lands— Disposal by State— Land 

CoiiMissioNERS — Décisions — Review. 

Oonst. Or. art. 8, § 5, providca that the Govemor, Secretary of State, 
and State Treasurer shall constitute a board of commissioners for the sale 
of school and uiiiversity lands and for the inrestment of the funds 
arising therefrom, and their powers and duties shall be such as may be 
prescribed by law. Hcld, that such board was the state's instrument for 
the sale and disposition of state school lands, aud Its décisions witli réf- 
érence to who should be entitled to a patent prior to the issuauee there- 
of wore not subject to review by the courts. 

LEd. Note. — For cases ia point, see Cent. Dig. vol. 41, Public Lands, 
§ 107.] 
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3. SaME— PrAUD— JUEISDIOTION OP BOARD. 

Xi. & G. Comp. Or. U 3299, SyOO, 3302, 3304, 3306, 3308, S309, authorize 
the State land board to maUe ruies for the transaction of its business, 
and to décide ail questions of prioritj' of settlement, etc., and other dis- 
putes lietween applicants for the purefiase of scliool lands, and ail its acts 
and décisions as to the légal title sliall be final as to tlie riglit to a deed 
from the state. A person 18 years of âge wUo Is a citizen, or bas declared 
hls intention to become such, is entitledi to buy not more than 320 acres 
of any one kind of land, based on an application and affldavit, ineluding, 
among other things, a déclaration that the proposed purchase is for bis 
own beneflt, and not for spéculation, and that ho bas made no contract 
or agreement for the sale or disposition of the lands, etc. fleld that, prier 
to the issuanee of a deed by tbe state, the board, on receiving information 
that an application was fraudaient, had power, notwithstandiug the re- 
ceipt of a iwrtion of tbe purchase price, to institute a hearing on notice, 
and on proof of the fraud to décline to issue a deed. 

4. SAME— BONA FiDE PUBCHASER— RlGÏITS. 

Where a eertiflcate for tbe purchase of state scbool lands was obtained 
by fraud, the assignment thereot to a purehaser who was innocent of 
fraud only conferred on hini the rights of bis assigner, and did not en- 
title him to a deed from the state, notwithstanding the fraud. 

[Ed. Note. — Bona fide purchasers, see United States y. Détroit Timber 
& Lumber Co., 67 C. C. A. 13.] 

On Demurrer to Complaint. 

On Oetober 26, 1900, an application to purchase tbe east % of section 36, 
township 24 S., range 24 E., of the Willamette Meridian, accompanied by an 
affidavit, botb purporting to bave becn signed by one George P. Cook, and the 
latter to haie been verifled before H. H. ïurner, a notary j)ublic, was flled 
with the clerk of the board of commissioners for the sale of scbool and univer- 
sity lands, and for the investment of the funds arising therefrom, of the state 
of Oregon, wbereupon, 20 per cent, of tbe purchase price baving been paid, a 
certificate of sale, numbered 10,159, was issued to Cook, and delivered to Alfred 
T. Kelliher, it being supposed thati he was tbe assignée from Cook. On De- 
cember 17, 1900, Kelliher, for tbe considération of .Ç320, nssigned to complain- 
ants, John, De Laittre and Samuel S. Jolmson, of IMinneapolis, Jlinn., who sub- 
sequently made payment to tbe board of two addltioual installments of $80 
eaeh of principal, and of ail interest to Oetober 26, 1!)04, leaving .fJOO, or two- 
fifths of the purchase price, yet unpaid. On May 10, 190.1, tho board of com- 
missioners, through its clerlf, notified complainants tliat it liad information 
that their certificate of sale had beenissuod upon a fraudaient application, and 
directed that they show cause why tîie same should not be canceled, and flxed 
a day for hearing. Complainants appeared at the timo appointed, and, évi- 
dence being submitted and a hearing had, the board found that tbe application, 
along with loany others, was forged and fraudulent, and it was therefore or- 
dered that such eertiflcate be cancelodi and held for naught. No offer of re- 
payaient of installments advanced was made prier to caucellation, and! the 
board now refuses to issue a deed upon the certificate, although the balance 
due of the purchase priée, with accrucd interest, bas been regnlarly tendered, 
Reciting tliese faets in form to show the transactions fully, compiainants now 
seek by their bill in equity to hâve the order of the board of commissioners an- 
nuUed, their certificate of sale reinstated, and a further decree requiriiig such 
board to issue to them the deed of the state for the land involved. Tbe suffi- 
ciency of the bill of complaint is challenged by demurrer. 

E. B. Watson, B. B. Beekman, and William Furst, for complain- 
ants. 

A. M. Crawford, Atty. Gen., for respondent. 

WOLVERTON, District Judge (after stating the facts). This suit 
fs fnstituted upon one of many certificates of sale, issued under similar 
149 F.— 51 
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circumstances and conditions, to test the legality of the acts of the 
board of commissioners in canceling the certificates and refusing to 
exécute deeds in pursuance thereof. The case, Uke that of Pennover 
V. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363, is not 
nominally against the Governor, Secretary, and Treasurer as such of- 
ficers, but against them coUectively as the board of commissioners. 
It is the doctrine of that case, supported by others that hâve preceded 
it in the same court, that no affirmative relief can be had against the 
State, or any officer thereof, whereby it or he could be required or com- 
pelled to exécute deeds or issue patents for the land claimed, or to per- 
form any acts in connection therewith requisite to complète the title 
to such land; but that the board might be restrained from doing acts 
in violation of the contractual relations existing between it or the state 
and the purchaser. This is perfectly manifest from the discrimina- 
tion that the eminent jurist who announced the opinion of the court 
makes of the cases reviewed. He refers to the case of Cunningham 
V. Maçon & Brunswick R. R., 109 U. S. 446, 3 Sup. Ct. 292, 609, 37 
L. Ed. 992, where it was said, referring to the case of Davis v. Grav, 
16 Wall. 203, 21 L. Ed. 447 : 

"j\'0r was tliere in that ca.tc any affimnitivc relief granted by ordwins the 
Governor and land commissioner to pcrforni any act iowards perfcoting the 
title of tlie Company." 

And again he says: 

"The same distinction was pointed out în Hagood v. Southern, 117 U. S. 52, 
C Sup. Ct. 008, 29 L. Kd. 80.5, whieh was heid to he. in etïeet, a suit against 
the state, and It was said: 'A broad Une of démarcation séparâtes from such 
cases as the présent, in which the decrees require, by affirmative offlcial actikm 
on the part of the défendants, tlie performance of an ohHgation wMoh helongH 
to the state în Us poJitical capacity, those in whieh actions at law or suits in 
equity are maintained against défendants, who, while clainiing to act as offl- 
cers of the state, violate and invade the Personal and property rights of the 
plaintifCs, under color of authority, unconstitutional and void.' " 

The italicization in the excerpts is the work of the writer of that 
opinion. And further, the foUowing is also quoted from Hans v. 
Louisiana, 134 U. S. 1, 20, 21, 10 Sup: Ct. 504, 509, 33 L. Ed. 842 : 

"To avoid misapprehension, it may be proper to ndd that, although the obli- 
gations of a state rest for tlieir performance upon its honor and good faith, and 
eannot be made the subjects of judicial cognizance unless the state cousents 
to be sued or cornes itself Into court, yet wliere propei-ty or rights are enjoyed 
under a grant or contnict made by a state, tliey eannot wantonly be invaded. 
Whilst the state eannot be eompelled by suit to perform its contracts, any at- 
tempt on its part to violate property or riglits acqiiired. under its contract 
may be judicially resisted, and any law imjialring tlie obligation of contracts 
under which such property or rights are held Is void, and powerless to affect 
their eujoyment." 

So that, in pursuance of the doctrine thus obtaining in the Suprême 
Court of the United States, I am bound to dismiss from further con- 
sidération ail relief demanded that is affirmative in its nature, or which 
requires of the board of commissioners any spécifie acts looking to the 
receipt and acceptance of the balance of the purchase price tendered, or 
to the exécution of the deed or patent to the land involved, and its 
delivery to the complainants, Those would be the acts of the board 
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in its officiai capacity, or of the state, and the court could not, as against 
the state, compel their performance. 

There remains, therefore, the considération of tlae one question 
whether the board should be restrained from disposing of the land to 
any other person, in violation of its undertaking by the certificate of 
sale issued in the name of Cook, and delivered to Kelliher. 

The Constitution of the state of Oregon (article 8, § 5) provides 
that: 

"The Governor, Secretary of State, and State Treasurer shall constitute a 
board of commissioners for the sale of seliool and university lands, and for tlie 
investmeiit of the funds arishig therefroiu, and their powers and duties shall 
be such as may he prestribed by law." 

In pursuance of this provision, it was held, as early as 1880, by the 
Suprême Court of the state (Corpe v, Erooks, 8 Or. 222), Mr. Justice 
Boise, a member of the constitutional convention, announcing the 
opinion, that: 

"This board was created by tbe state Constitution, and by it invested with 
the power to dispose of thèse state lands, and its powers and duties are such 
as are provided by law. It is conipos?d of the Governor, Secretary of State, 
and State Treasurer, andi Is a part of the administrative departmont of the 
Government, and exercises its powers ind&pendent of the judiciary department, 
and its décisions are not subjeet to be reversed by the court. It occuiJies in this 
rtate the same relation to the state judiciary as the land department of the 
United States does to the United States courts, and their décisions hâve not 
been the subjeet of review by the United States courts. » * * The board is 
the land department of tliis state, and their décisions as to who shall reçoive 
a patent to land is condusive ou the courts." 

This view has been consistentlv adhered to ever since. See Robert- 
son V. State Land Board, 42 Or' 183, 70 Pac. 614, Miller v. Wattier, 
44 Or. 347, 75 Pac. 209, and Robertson v. Low, 44 Or. 587, 77 Pac. 
744. In this last case the court said: 

"The board is the state's instrumentality for the sale and disposition of 
school lands. Although constituted a part of the administrative department of 
the government uuder the Constitution, it is nevertlieless governed and cou- 
trolled in tlie exercise of its functions by the Législature and tlie laws ema- 
nating therefrom." 

Counsel for plaintiffs concède that the land department of the state 
occupies a position, as it relates to the state judiciary, analogous to 
that which obtains between the land department of the United States 
and the courts thereof. In neither jurisdiction will the courts inter- 
vene, while the controversy is pending in the land department for dé- 
cision, and prior to patent, to control the discretionary or judicial 
action, or such as the latter department is wont to exercise. It is, 
however, strenuously urged that the board of commissioners oc- 
cupies a position identical with that which the registers and receivers 
of the fédéral land department occupied prior to the act of Congress 
of 1836, permitting an appeal to the Commissioner of the General 
Land Office, and thence to the Secretary of the Interior, for review 
or revision of their acts in passing upon the qualifications of pur- 
chasers; and that, when once the board has granted a certificate of 
sale, it is thenceforth precluded from looking back of it, no matter 
what fraud has been committed by the applicant in the acquirement of 
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the certificate, or in what manner the board bas been imposed upon 
whereby its issuance bas been induced. And it is further asserted tbat 
the board, occupying the position of an infcrior oiïïcer without revisory 
powers, is entirely prechided by wbatsoever it does with référence to 
the disposai of the school lands of the state, and under no conditions 
can it undo wliat it bas donc in relation thereto, or correct any step 
that it bas taken if found in errer, or tbat it lias been misled or im- 
posed upon. This présents the principal question for considération. 
It may be premised (and to this there can be no dissent) that the func- 
tions of the land department of the state, like tbose of the same depart- 
ment of the fédéral government, are administrative in character, and 
that the functionaries exercise quasi judicial powers also, and that 
their acts in the latter capacity, when within the autbority of the law, 
are as binding upon every otber tribunal as the adjudications of reg- 
ularly constituted courts of justice. Thèse principles are so well es- 
tab'ished that they bave become fundamental, and need no citation of 
autbority in their support. 

Now, as to counsel's contention. The case of Orchard v. Alexander, 
157 U. S. 372, 15 Sup. Ct. 635, 39 L. Ed. 737, is relied upon in its 
support. That case goes nô further, however, than to indicate that, 
if the law stood as it did prior to the act of Congress of 1836, sup- 
port would be found in the décisions pf that court for the position ad- 
vanced at the hearing that, inasmuch as no spécial right of appeal or 
review is given, the décisions of the registers and receivers upon mat- 
ters referred to them by law for détermination are not subject to re- 
examination by the Commissioner of the General Land Office or the 
Secretary of the Interior, but are final adjudications as to those mat- 
ters. In confirmation of that view, the court quoted from Lytle v. 
Arkansas, 9 How. 314, 333, 13 h. Ed. 153, as follows: 

"Tlie register andi receiver were constituted by tbe act a tribunal to dé- 
termine tbe riglits of tliose wbo clnimed pre-emjjtioiis under it. From tbeir dé- 
cision no ajtpeal was given. If, therefore, they acted witliin tlielr powers, as 
sanetioned by tbe commissioner, and witbin tbe law, and the décision cannot 
be impeaehed on tbe grouud of fraud or unfairnoss, it must be considered final." 

And further referred to the case of Wilcox v. Jackson, 13 Pet. 498, 
511, 10 L. Ed. 264, wberein it is said: 

"That the acts of Congress bave given to tbe registers and receivers of the 
land offices the power of deciding upon claims to the rlght of pre-emption; that 
upon tliese questions tbey act iudiciallj^ ; that, no appeal havlng been given. 
from their décision, it follows as a conséquence tliat it is conclusive and ir- 
réversible. This proposition is true in relation to every tribunal acting judl- 
cially, whilst acting within tbe sphère of their .iurisdiction, where no appellate 
tribunal is created ; and even when there is such an appellate power, the judg- 
ment is conclusive when it only comes collaterariy into question, so long as it 
is unreversed." 

It will be seen tbat neitber of thèse cases went further than to hold 
that neitber the Commissioner of the General Land Office nor the 
Secretary of the Interior possessed revisory autbority over the ad- 
judications of the register and receiver, and that no appeal or other 
review lay from the décisions of the latter to the considération or re- 
examination of the former. Those cases did not go so far as to hold, 
or to intimate even, that the register and receiver might not hâve 
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révisée! their own fmdings, where induced through fraud or imposi- 
tion, while yet the matter had net passed bevond tlieir control. 

In Parsons v. Venzke, 164 U. S. 89, 17 Sup. Ct. 27, 41 L. Ed. 360, 
a more récent case, a pre-emption entry vvas made upon public land, 
and tlie final receipt of the register and receiver was issued to the 
entryman. Subsequently a spécial agent of the Land Department re- 
ported to the commissioner that the entry had been fraudulently and 
un'awfully made; whereupon, upon notice to the entryman, an in- 
vestigation was had before the local land officers, and carried in due 
course to the Secretary of the Interior, which resulted in the cancel- 
lation of the entry, on the ground taken by the spécial agent. It will 
now be observed that there was no appeal from the judgment of the 
register and receiver in issuing the final receipt; but, proceeding in- 
dependently of that, on the ground of fraud, the Land Department 
procured the cancel'ation of the receipt, thus nullifying the first judg- 
ment of the local officers. In that case it was contended that neither 
the Commissioner of the General Land Office nor the Secretary of the 
Interior possessed the power to cancel or set aside the entry after the 
local officers had approved the évidence offered of settlement and im- 
provement, and issued the final receipt. But it was held, on the au- 
thority of the case of Orchard v. Alexander, supra, that the action of 
local land officers on charges of fraud in the final proof does not con- 
clude the government, as the General Land Office has jurisdiction to 
supervise such action, or correct any wrongs donc in the entry, but 
that such jurisdiction is not arbitrary or unlimited, and is not to be 
exercised without appropriate notice to the parties concerned. Now 
the State land department has no inferior officers authorized to pass 
upon the qualifications of applicants, or to détermine their rights to 
purchaSe under the law for the administration of the sale of school 
lands. AH thèse powers and functions are exercised directly by the 
board of commissioners itself. Hence, there is no need of its possess- 
ing any revisory power over inferior officers. The board, therefore, 
constituting the whole of the administrative department for the sale 
of thèse lands, must perform ail the functions pertaining thereto, and 
until the matters of which it takes cognizance under the law are final- 
ly concluded, it retains jurisdiction, for some purposes, at least ; and it 
remains to be seen whether that jurisdiction extends to relieving its 
acts and judgments of any fraud or déception b)- which they were in- 
duced, or to correct wrongs that miglit hâve been imposed upon it. 
As it relates to the sale of school lands, the statute of the state has 
provided that the state land board may make rules for the transaction 
of business; that it shall rneet to pass upon ail matters properly com- 
ing before the board for considération, to hear and décide ail questions 
about priority of settlement and other disputes between applicants, 
and that ail its acts and décisions as to the légal title shall be final as to 
the right to a deed from the state; that no more than 320 acres of 
any one kind of land shall be sold to one person ; that any person over 
18 years of âge, who is a citizen of the United States or has declared 
his intention to become such, is entitled to purchase any of the lands 
of the state, and, if desiring to purchase, shall file with the state land 
board an application containing a précise description of the lands in 
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view, which shall be accompanied by the affidavit of the applicant to 
the effect that he is over 18 years of âge and a citizen of the United 
States, or bas declared bis intention to become such ; that the proposed 
purchase is for bis own benefit, and not for the purpose of spécula- 
tion; that he bas made no contract or agreement, express or implied, 
for the sale or disposition of such lands, and that there is no valid ad- 
verse claim thereto ; that payment may be made by installments, at the 
élection of the purchaser, and that, if he so elects, the board is required, 
upon receipt of one-fifth of the purchase price, to deliver to him a 
certificate that he bas purchased the lands therein described, bas paid 
a certain sum therefor, and bas vmdertaken to make certain other 
payments, specifying the amounts, time of payment, etc., and that, up- 
on making fuU payment, as required, be, or bis heirs or assigns, shall 
be entitled to a deed for the lands therein described; that duplicates 
of the certificates of sale so issued shall be preserved in a bound 
volume; that ail assignments of certificates of sale shall be executed 
and acknowledged in the same manner as a deed to real estate, and 
the assignée, upon full payment of the amount due of the purchase 
price, and delivery to such board of the certificate and assignment, shall 
receive a deed for the lands described in bis own name, as if he were 
the original purchaser. Sections 3299, 3300, 3302, 3304, 3306, 3308, 
and 3309, B & C. Comp. 

Being bound to the observance of the law, the board is inhibited 
from selling to any but qualified purchasers. It cannot sell to an 
alien. Spencer v. Carlson, 36 Or. 364, 59 Pac. 708. Nor can it sell 
more than 320 acres of land to any one person. Warren v. De Force, 
34 Or. 168, 55 Pac. 532. Nor, for like reasons, upon which thèse 
authorities proceed, could it sell to a person under the âge of 18 years, 
or to any one for the benefit of anotber, or for the purpose of spécula- 
tion. Every individual contemplating a purchase of school lands is 
as mucb bound by the law as is the board itself, and it foUows as a 
coroUary that none can obtain any valid rigbts with respect to such 
lands in violation or in défiance of the law. It is quite true that an 
applicant, when he bas paid the requisite installment and obtained bis 
certificate of sale from the board, acquires wbat is appropriately styled 
a "vested right" to the land involved ; but that right is grounded upon 
tbe condition that be bas proceeded fairly, and not fraudulently or in 
défiance of the law, as no valid right can be founded upon the fraud 
of the party seeking its sanction, unless by lawful consent or ratifica- 
tion of the other party to the contract. Tbe certificate of sale is not 
the final act of tbe board in tbe consummation of the sale. Tbe law 
prescribes that the board shall exécute a deed upon tbe payment of 
the balance of the purchase price ; tberefore, tbe sale is not com- 
pleted, nor tbe title vested in the purchaser, until such deed is executed 
and delivered, or such acts bave been performed as are tbe équivalent 
of delivery. Shively v. Pennoyer, 27 Or. 33, 39 Pac. 396. Nor is 
tbe case of Gliera v. Board of Commissioners, 16 Or. 479, 19 Pac. 
16, opposed to this view. In the meanwhile, the légal title remains 
in the state, and the purchaser lias the équitable title only. The ad- 
ministrative functions of the board do not cease, and its jurisdiction 
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and cluty to see that the title vests lawfulh', or, in otlier words, tliat 
it is not obtained contrary to law, still remain. If it be said that the 
board acts quasi judicially in determining the quaUfications of the pur- 
chaser, in granting the certificate, it does not lose jurisdiction of the 
cause by what is then donc, as do the rcgisters and receivers under the 
fédéral System. But, being intrusted vvith the entire acbninistration 
of the sale of thé state's public lands, it retains jurisdiction of the sub- 
ject-matter, as docs the Land Department of the gênerai government, 
until the sale is finally consuramated by a full- compliance vvith the 
prerequisites for obtaining title, and the patent bas issued. Now, 
such being the functions of the board, why may it not institute pro- 
ceedings before itself, upon giving proper notice to the purchaser, 
as did the Commissioner of the General Land Office before the regis- 
ter and receiver in the case of Parsons v. Venzke, supra, to détermine 
vvhether or not the applicant bas procurée! his certificate fraudulently ; 
and, if it be found that he bas, then why may it not go further, and 
cancel the certificate? It seems only natural that it could do ail this, 
and solely by virtue of its authority to administer the land depart- 
ment or the sale of the public lands of the state. The power is de- 
ducible otherwise, I think, from the authority to hear and détermine 
ail questions about priority of settlement or other disputes between 
applicants, and the provision that ail its acts and décisions as to the 
légal title shall be final as to the right of a deed from the state. Scarce- 
ly greater powers are conferred upon the Secretary of the Interior 
under the acts of Congress, and yet it has been firmly settled that the 
fédéral Land Department is fully authorized to inquire, at any time 
before patent is issued, vvhether the original entry is in conforniity 
with the act of Congress, and, if not, to cancel it. Cornélius v. Kessel, 
128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482 ; Knight v. U. S. Land 
Association, 143 U. S. IGl, 13 Sup. Ct. 258. 35 L. Ed. 974; Michigan 
Land & Lumber Co. v. Rust, 168 U. S. 589, 18 Sup. Ct. 208, 43 L. 
Ed. 591; Hawley v. Diller, 178 U. S. 476, 30 Sup. Ct. 986, 44 L. Ed. 
1157 ; and American Mortgage Co. v. Hopper, 64 Fed. 553, 13 C. C. 
A. 293. 

Suppose another person, being qualified, had made application for 
the land in dispute, and thereby controverted the right of the plaintiffs 
to a deed. This would hâve brought on a contest, and the board vvould 
clearly hâve had the authqrity to détermine, as between the contestants, 
who was entitled to the deed. If, therefore, it has this power to déter- 
mine as between contesting parties, it has aiso the power to détermine 
whether the applicant is entided to a deed when fraud is otherwise 
charged against him, for the protection of the state in the disposition 
of its public lands. The board must do right tovvard the state as well 
as tovvard the purchaser, and it could not serve the state prcperly by 
executing a deed upon a frandulent application, when it has come into 
the knowledge of the fact. And if it did not possess power to cancel 
the certificate, yet it vvould be grossly derelict in duty if it, notwidi- 
standing the fraud practiced upon it, proceeded to vest title in pursu- 
ance of such an application. I am firmly of the opinion, however, 
that it possesses the power to cancel, and to place the land again upon 
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the market for a resale. The certificate, in a sensé, évidences a con- 
tract between the board or the state and the applicant. But it is a 
contract made with référence to the law regulating the sale of school 
lands, and, in view of the authority of the board to properly administer 
the sale of such lands, and to see that right is done to both the pur- 
chaser and the state, to the state as well as to the purchaser. Ordinari- 
ly, the state or the gênerai government would, I présume, like an 
individual, be required to tender back the purchase price upon rescis- 
sion of the contract of sale before it could insist upon a cancellation ; 
but the présent is not a case of that kind. The contract is net as if 
it were made between private individuals, where, if a fraud is com- 
mitted by one party or the other, it does not usually render the contract 
void, but voidable only, and subject yet to adoption as a valid agree- 
ment. The board, of course, can do nothing except as the law has 
prescribed, and, if it has been imposed upon by a fraudulent applica- 
tion, it cannot, notwithstanding, issue the deed contrary to law. Nor 
is it made conditional upon its withholding the deed that it return the 
portion of the purchase price advanced. Certainly the board cannot 
circumvent the law by refusing to refund the payments advanced, and 
thereby ratify an unlawful purchase. Neither can the fraudulent pur- 
chaser require the repayment of such money as a condition précèdent 
to the withholding of the deed. Nor was it intended that the board 
should be driven to a resort to the courts to rid itself of the fraud, 
or should be required to observe ail the conditions incident to private 
contractual relations before it can be entitled to relief; but it may, by 
the exercise of the functions afforded it under the Constitution and 
the law, détermine the matter for itself, either when presented through 
contest between applicants, or by proceeding inaugurated in its own 
behalf. Knight v. U. S. Land Association, supra. 

I hâve not examined the statute relative to the authority of the 
board to employ funds that hâve gone into the hands of the State 
Treasurer for the purpose of making a tender back of purchase money 
paid in such cases, and hence do not pass upon the question ; deeming 
it unnecessary to a décision of the présent controversy. If the board 
possessed such authority, it was riot necessarj' that it exercise it as a 
prerequisite to its authority to cancel the certificate. If it has not 
such authority, the matter may appropriately be referred to the Légis- 
lature. I am impressed that equitably such portion of the purchase 
price as has been paid to the board should be repaid to the plaintiffs, 
as they evidently purchased the certificate from Kelliher without 
knowledge of the forgery attending the application. That circum- 
stance, however, does not constitute them innocent purchasers for 
value. 

This leaves one question yet to détermine, and that is whether plain- 
tififs are innocent purchasers for value of the certificate of sale, so as 
to relieve them of the conséquences of the fraud inducing and attend- 
ing its issuance. The law permits an assignment of the certificate, 
and prescribes how it shall be done, but does not constitute the pur- 
chaser an innocent holder for value. The certificate lacks the qualifies 
of negotiable paper, and therefore passes like any other contract by 
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assignment; the assignée stepping into the shoes of the assigner, and 
occupying his position, with no greater protection or rights. Neither 
is the assignée of the certificate a purchaser of the légal title to the 
land ; that remains in the state. He is simply a purchaser of the con- 
tract, which transfers to him the équitable title that his assigner held 
before him by virtue of the same contract. While dealing with référ- 
ence to the équitable title, the purchaser thereof cannot become, un- 
less in exceptional cases, an innocent purchaser of the légal title. 
That remains outstanding, and he must look through his purchased 
and assigned contract for the acquirement thereof. If, therefore, 
.such contract is tainted with fraud, he takes charged with the infirmity, 
the same as his predecessor was charged with it before him, and must 
abide the conseciuences. Hawley v. Diller, supra, American Mort- 
gage Co. V. Hopper, supra, and Taylor v. Weston, 77 Cal. 534, 30 
Pac. 62. Neither does the assignment make of the contract a différ- 
ent one than when fîrst entered into. It remains the same, and the 
contractual relations continue the same. 

Thèse considérations require that the demurrer to the bill of com- 
plaint be sustained, and it is so ordered, and the bill will be dismissed. 



TJNITED STATES v. SIIEUIDAN-KIRK CONTRACT CO. 

(District Court, S. D. Oliio, W. D, Deceruber 4, lOOG.) 

No. G20. 

1. Crimikal Law— Jueisdiction — Masteb axd Servant — IIours of Service. 

In a proseeution of govermnent contractors for "unlawfuUy, intention- 
ally, and knowingly requiring or permitting a laborer or mecbanic, em- 
ployed on public work," to wit, a dam across the Ohlo river, to work 
more than eight hours in a single calendar day, contrary to the provi- 
sions of Act Cong. Aug 1, 1892. o. 352, 27 Stat. 340 [U. S. C-omp. St. 1901, 
p. 2521], "relating to the limitation of the Lours of daily service of labor- 
ers and meehanics employed upoii tlie publie works of tlie United States 
and of the District of Columbia," the offense is not the working overtime 
by the laborer or mechanic, but is on the part of the contracter in re- 
quiring and permitting such overtime work to be done ; and hence, where 
the work is diroctod, required, or permitted from the Ohio side of the 
river, the fédéral court for the Southern District of Ohio has jurisdiction 
over the offense, notwithstanding some or ail of the work may hâve been 
performed south of the Une which divides the states of Ohio and Kentucky. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 177, 220.] 

2. IsDicTMEXT — Commission of Offense—Tcme— Evidence. 

The time of the commission of svioh an olîense as laid in the indict- 
ment does not confine the proof within the liinits of that period, but proof 
that the offense was commilted on or about tlie dates lîx'od in the indict- 
ment, if eonfiued to dates prior to the finding of the grand jury, is com- 
pétent to establish the charge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, § 548.] 

3. Mastek and SERVA^iT— Hours of Labor— Burden of Proof. 

The rule which places the burden of proof upon the party who, under 
the circumstanccs of the case, is best able to make the jiroof. requires, in 
a proseeution for violation of the eight-hour law, that the burden of show- 
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ing the alleged offense was justlfled by an extra ordinary emergeticy shall 
be upon the oiie interposing sncli a défense, wlio f rom tlie necessities of tlie 
case is possessed of spécial kiiowledge witli référence thereto. 

4. SaME— EXTRAORDIXAEY EmeKGKNCY— EVIDENCE. 

Au "extraordinary emergent-y" in connection vvitli tbe building of a 
dam acros.s the Ohio river cannot be construed as a cojitiuuing einergency, 
which would suspend the eight-hour huv during the entire life of tlie cou- 
tract, nor an euiergency growiug ont of the scarcity of labor, nor can it 
be niade to include, not only the time of the happening of a ilood, but aiso 
the time reynired to repair the iujuries resulting tiieref roui ; but it is 
such, an unforeseou, sudden, or uuexpected emergeucy as requires immé- 
diate action or reuiedy, and when the emergeucy passes the privilège ceases. 

5. Same— Defknses. 

AVliere a défendant bas been notified by government engineers that he 
cnn no longer rely on tlie construction of the eight-hour law given by that 
departmeut during the years immediately foliowhig the passage of the 
law, he is not entitled to introduce such coustructiou as a défense. 

Stibmitted on Motion for New Trial. 

Shernian T. McPhcrson, U. S. Atty., Edward P. Motilinier and 
Thomas H. Darby, Asst. U. S. Attys. 

Lawrence Maxwell, Jr., Sayler '& Sayler and Charles T. Grève, 
for défendants. 

THOMPSON, District Judge. The indictment was foiind tinder the 
act of Congress of August 1, 1892 (27 Stat. 340, c. 353 [U. S. Comp. 
St. 1901, p. 2521]), entitled "An act relating to the limitation of the 
hours of daily service of laborers and mechanics employed upon the 
public works of the United States and of the District of Columbia," 
which provides as foUows : 

"That the service and employnient of ail laborers and mechanics wbo are 
novv or may bereafter be employed by the government of the United States, by 
the District of Columbia, or by any contractor or subcontractor upon any of 
the public works of the United States or of tho said District of Columbia, is 
liereby limited and restricted to eight hours in any one calendar day, and it 
■shall be unlawful for any ofticer of the United States govermneut or of the 
District of Columbia or any sui'h coutractor or subcontractor whose duty it 
-shall be to employ, direct or control the services of such laborers or nie<:!han- 
ics to require or permit any such laborer or mechanic to work more than 
■eight hours in any caleudar day except in case of extraordinary emergency. 

"Sec. 2. That any ofllcor or agent of the Government of the United States 
or ot tbe District of Columbia, or any contractor or subcontractor whoso 
«duty it shall be to employ, direct or control any laborer or mechauic employed 
upon any of tbe public works of the United States or of the District of Co- 
lumbia wbo shall inteutionally violate any provision of this act, shall be 
deemed guilty of a niisdemeanor, and for eacli aiul cvery such offense shall 
upon conviction be punislied by a fine not to excecd one tliousaud dollars or 
by imprisonment for not more than six months, or by both such fine and im- 
prisonment, in the discrétion of the court having jurisdiction thereof ." 

Tine indictment contains four counts. The first count reads as 
foUovvs : 

"In the District Court of the United St.'ites within and for the Western 
Division of the Southern District of Ohio, in the Sixth «Tudicial Circuit, of 
the terni of October, in the year of our Lord one thousand iiine hundred and 
six. The grand, jurors of the United States of America, duly inijinneled, sworn, 
and charged to Inquire within and for the Western division of said district, 
upon their oaths and affirmations, présent that the Sheridau-Kirk Contract 
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Company is a corporation organized under the laws of West Virginia, and 
tluit said conipauy lias an office in the city of Cincinnati, Ohio; and that said 
Slierldan-Kirk Contract Company eutered into a writteu contract with the 
goveruuient of the United States of America ou or about October 27th, 1004, 
for the construction of a dam across the Oliio river, known and particularly 
described ars Dam Xo. 37; said dam across tlie Ohio river being situated near 
Ferubank, Hamiltou county, Ohio. Tliat tlie construction of said daui No. 37 
across tlie Oliio river was a public work of the Unitwl States government, 
duly authori/ed by the laws of the L'uited States. Tliat Tliomas A. Siieridau 
is one of the principal owners of stock of said Sheridau-Kirk Contract Com- 
pany, and is one of tlie managers of said ciimpaiiy in the construction of said 
dam No. 37; and that W. J. Ellison is snperinteudent of said Sheridau-Kirk 
Contract Company. That the work ou the construction of said dam is directed 
and carried on froni the Ohio side of said river near Ferubank, Ohio. That 
said Thomas A. Sheridan and W. .1. Kllison are in active charge of said dam 
No. 37 for the said Sheridau-Kirk Contract Company, and as agents and offl- 
cers of said company hâve full power to eniploy, direct, and control la- 
borers and mechanlcs employed upon said p\iblic work, to wit, dam No. 3T. 
That the said Sheridau-Kirk (Xintract Company, through Its duly authorized 
agents and offieers, on, to wit, the eiglith day of Septeniber, in the year of our 
Lord one thousand nine hundred and six, in the county of Ilamilton, in 
the State of Ohio, in the circuit and Western division of the district aforesaid, 
and within the jurisdiction of this court, did tiien and there unlawfully, iuten- 
tionally, and knowingly direct and permit oue Loy Yagel, a laborer employed 
by said Sheridau-Kirk Contract Company in the construction of said public 
work, to work upon said public work more than eight hours in said calendar 
day. That said Loy Yagel, laborer as aforesaid, upon said day was required 
and permitted by the said Sheridau-Kirk Contract Company, through its duly 
authorized offieers and superinteudeut of said public vvork, to work ten hours 
upon said calendar day. And the grand jurors aforesaid do further find that 
there was no extraordinary eniergency of any character or kind to requlre 
said laborer, Loy Yagel, to work more than eight hours in said calendar day ; 
contrary to the form of the statute in such case made and provlded, and 
against the peace and dignity of the United States of America." 

The other three counts name différent laborers, who, at différent 
limes, were required, directed, or permitted to labor upon said public 
work, but are in ail other respects identical with the first count. 

The court instructed the jury to return a verdict of "not guilty" upon 
the fourth count, and submitted the other three counts to the jury, upon 
which they returned a verdict of "Guilty." The court has not consid- 
ered ail the assignments of the motion for a new trial, but only those 
presented at the hearing of the motion. 

It was urged by counsel for the défendant : 

(1) That the court erred in its instruction to the jury upon the ques- 
tion whether the offense charged was committed within the territorial 
jurisdiction of the court, and in refusing to give to the jury a spécial 
instruction upon this question requested by the défendant. The in- 
struction given was as follows : 

"It is offered as a matter of défense that there Is testimony in the case 
which shows or tends to show that the offense was not committed within the 
jurisdiction of this court; that it was committed in the state of Keutucky, 
and not in the state of Ohio. Now, that is a question which you must décide 
from the évidence which has beeu submitted to you. The state line of Ohio 
extends to the low-water mark on this side of the Ohio river, and not beyond 
that. If the offense hère charged was committed In Keutucky, then this court 
would hâve no jurisdiction. The governineut clainis that tlie work was con- 
ducted from the Ohio side, near Ferubank, a village near this city, in Ilam- 
ilton county, and that this man, Loy Yagel, was permitted by the défendant to 
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work more than elght hours in one ealendar day, and that It was done in the 
State of Ohio, on this side of the low-water mark in the Ohio river. If the 
évidence does not satisfy yovt that the act was conimitted within the state of 
Ohio, if there is a reasonable doubt of that, the défendant should hâve the 
benefit of that doubt. It is for you to détermine from the évidence whetlier 
the offense charged was committed within the boundaries of Ohio, and not iu 
Kentucliy." 

The spécial instruction which was retused reads as follows : 

"To constitute an offense within this district, the \vorl>: of the îaborer or 
mechanic must hâve been done within this district; that is, north of the low- 
water mark of the river. Tjnless you are satisfled of this fact beyond a rea- 
sonable doubt, you will flnd for the défendant." 

The défendant insists that, in order to warrant a conviction, it was 
not sufficient to show that the laborers and mechanics named in the in- 
dictment were required or permitted to work on dam No. 37 more than 
eight hours in a ealendar day, but that it was necessary to show that at 
the instance of the défendant they worked more than eight hours in a 
ealendar day on that part of the dam which is within the Southern 
district of Ohio, and that the court should hâve so instructed the jury. 
If this be the true construction of the statute, then the contractor may, 
at will, defeat its opération by limiting the hours of labor to less than 
eight hours on each side of the boundary line between the states of 
Ohio and Kentucky, and may with impunity require or permit laborers 
and mechanics to work seven hours in Ohio and seven hours in Ken- 
tucky in any one ealendar day. But what is the offense charged in 
the indictment? It is that the défendant on given days within the ter- 
ritorial jurisdiction of this court did unlawfully and intentionally re- 
quire and permit certain named laborers and mechanics in the employ 
of the défendant to work upon a public work of the United States more 
than eight hours in a ealendar day, and is the offense defined by the stat- 
ute of August 1, 1893. It is not the doing of the work which consti- 
tutes the offense. It is not an offense for the laborer or mechanic to 
work miOre than eight hours in a ealendar day upon a public work of 
the United States, but it is an offense for the contractor to require or 
permit it to be done. In this case the work was done on a public work 
of the United States, and it is immaterial whether it was done in Ohio 
or Kentucky, but, to justify a conviction, it was necessary for the gov- 
ernment to show that the act of the défendant in requiring or permitting 
it to be done was committed within the territorial jurisdiction of this 
court, and the jury was so instructed. 

(2) That the court erred in its instruction to the jury that it was 
not necessary, in order to warrant a conviction, to fînd that the offenses 
charged were committed on the days named in the indictment, but only 
that they were committed on or about said days. The time of the com- 
mission of an offense laid in the indictment is ordinarily not material, 
and does not confine the proofs within the limits of that period. The 
indictment will be satisfied by proof of the offense on any day anterior 
to the fînding. Wharton's Crim. Ev. § 103. The objection made hère 
is eovered by the ruling of the court in State v. Munson, 40 Conn. 475. 
In that case the court say : 
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"It is doubtless true that the Information and proof mnst be sufflciently 
certain to protect the défendant from another prosecution for tlie same offense, 
and enable him to piead in bar a former acquittai or conviction to a second 
complaint aiieging the commission of tlie same crime. ïhis information 
names a particular day, to wit, the Oth of December, and the évidence tends 
to prove the sale to hâve been made on some day in that month. There is 
possibly some plausibility in the elaim thut this is too Indelinite to furnish 
adéquate protection to the défendant, but vi^e thinic it is not liable to that 
objection to such an extent as Ip subject the défendant to serious danger 
of a second prosecution and conviction. The proof on the trial of the prés- 
ent information substantially covered the entire month, and tberefore he 
could well plead his former conviction in bar of a second complaint or infor- 
mation aiieging another and similar offense on any other day iu the same 
month. ïhe resuit is that by a conviction under a single information con- 
taining but one count the défendant practically obtains immunity for a month, 
and bas cause for satisfaction rather than complaint in the vagueness of 
the testimony as to time." 

(3) That the court erred in its instruction to the jurj' that the bur- 
den of proof was upon the défendant to show that the employment of 
the laborers and mechanics for more than eiglit hours in a calendar 
day was justified by an extraordinary emergency. The statute, ap- 
parently in furtherance of a gênerai policy sought to be estabhshed, 
limits and restricts the services of laborers and mechanics upon public 
works of the United States to eight hours in any one calendar day, and 
déclares that it shall be unlawful for any contracter to require or per- 
mit such laborers and mechanics to work more than that time, except 
in case of extraordinary emergency. The restriction is gênerai and ab- 
solutely prohibitory, save in the sing'le instance of an extraordinary 
emergency which threatens injury or destruction of property, or other 
loss and injury. The fact of such an emergency would be especially 
within the knowledge of, and should be shown by, the contractor as a 
matter of défense. To require the government to show that no emer- 
gency had arisen to excuse noncompliance with the statute would prac- 
tically defeat its enforcement. It would compel the government to an- 
ticipate and be prepared to prove the nonexistence of ail probable or 
possible emergencies which might be suggested to the jury by the de- 
fendant. During the trial it was urged that a scarcity of labor, due to 
the prosperity of the country, presented an extraordinary emergency, 
which, as long as it continued, if for years, would suspend the opération 
of the statute for the benefit of the contractor, and according to the con- 
tention of the défendant would require the government to anticipate 
the défense and be prepared to prove the nonexistence of the emer- 
gency. The administration of justice would not be promoted, but hin- 
dered, by such course of procédure. An examination of the décisions 
of the courts bearing upon the point, as a rule, will show that the bur- 
den is placed upon the party who, under the circumstances of the case, 
is best able to make the proof. Nelson v. United States (C. C.) 30 Fed. 
116, 117; Moodv v. State of Ohio, 17 Ohio St. 110; United States 
V, Cook, 17 Walî. 173, 21 L. Ed. 538. 

(4) That the court erred in its instruction to the jury explaining the 
meaning of the phrase "extraordinary emergency," as used in the stat- 
ute. The claim of the défendant is, and was urged during the trial, 
that the phrase "extraordinary emergency" should be construed (1) to 
cover not only the time of its happening, but also the time spent in 
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repairing the injuries to the work caused by it and in restoring the 
work to its former condition, and (2) to cover the entire time em- 
ployed in constructing the dam in question, as expressed in spécial 
charges 5 and 6 requested by the défendant and refused by the court, 
which read as follows: 

"(5) The extraordlnary emergeney referrecl to in the statuts Is not neces- 
sarlly one that must arlse wlthont warnlng dnring the progress of the work. 
You are entltled to conslder whether the anjraordinary emergeney Is not one 
inhérent In thla case to the entire work covered by the eoutract, from the 
beginning of the work to Its completlon. 

"(6) It Is proper for you to consider whether or not the entire work 
under this eontract Is emergeney work of an extraordlnary character within 
the meaning of thls statute." 

Upon thèse points the court instructed the jury as follows: 

"An extraordlnary emergeney, in the vlew which the court takes of the 
statute, Is something unforeseen, sudden, unexpected, which would eall for 
Immédiate action or remedy ; and when confronted wlth a situation of that 
kind, wlth the vlew In this Instance, If you pleas«, of protecting the work 
from being destroyed by flood, the défendant might require or permit the men 
to work more than eight hours — ^to work as many hours as mIght be necessary 
to meet the emergeney and to prevent the Injury that mlght follow. • • • 
The contracter may require or permit laborers and mechanics to work more 
than eight hours In a calendar day to protect the work from in.iury and de- 
struction, threatened by an extraordlnary emergeney : but may not do so 
merely to repair lusses caused thereby, WUen the emergeney passes, tUe privi- 
lège ceases." 

And: 

"It is suggested In the argument of counsel that snch work «s this, build- 
ing a dam across the Ohlo river, Is In Its nature emergeney work, and that 
ail work done would fail wlthln the provision of thls statute which reeog- 
nizes the rlght to employ labor for as many hours as men are wllllng to work ; 
but the court does not approve that vlew. I présent to you the other vlew 
as the one by which you must be bound — that the défendant bas a rlght to 
employ latior more than eight hours a day to meet an emergeney and to pro- 
tect property and the work that Is belng done, but that, when the emergeney 
bas passed, it is not the court's understanding of the law that the men may 
be permltted or required afterwards to work 10 or 12 hours or more each day, 
in order to restore the original conditions. The language 'extraordlnary 
emergeney' cannot contemplate conditions of danger which necessarily exist 
and inhere In the work to be done and which wlli always be présent from 
the beginning to the end of the work. If the statute contemplated anythiug 
»f that kind, I thiuk différent language would hâve been used to express It." 

The words "extraordinary" and "emergeney" are defined in the 
Century Dictionary as follows: 

"Extraordlnary : 1. Being beyond or out of the common order or rule ; 
not of the usual, customary, or regular kind; not ordinary. 4. Bxceeding 
the common degree or measure ; hence, remarkable ; uucommon ; rare ; won- 
derful. 

"Emergeney: 2. A sudden or unexpected happening; an unforeseen occur- 
rence or condition; specifleally, a [>erplexing contingency or complioation of 
cireumstanees. 3. A sudden or unexpected occasiou for action; exigeacy; 
pressing neeessity." 

The eontract does not recognize the work of constructing dam No. 
37 as a continuing extraordinary emergeney, a work undertaken to 
meet a sudden and unexpected happening, one out of the common order 
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or rule, nor as presenting a sudden or unexpected occasion for action. 
It contemplâtes and makes reasonable provision for the delay caused by 
the supervention of extraordinary and unforeseeable conditions, and ex- 
cludes the assumption that the work itself is one of continuing extraor- 
dinary emergency which wholly suspends the opération of the eight- 
hour law. When confronted with an "extraordinary emergency" 
within the meaning of the statute, the laborers and mechanics may be 
required or permitted to work overtime in protecting property during 
the emergency, but not afterwards for the purpose of minimizing the 
losses of the contracter. Paragraph 35 of the spécifications of the 
contract provides that: 

"It la expected tbat each prospective bldder will vlslt the site oi" the dam, 
and make such examinatlon as wlU enable him to form his own conclusions 
respectlng the bearing of local conditions on the proposed work ; aJso that 
he wlll vlslt the U. S. engineer'g ottice at Cincinnati where he may obtaln 
valuable Information respecting floods, htgli and low water periods. and other 
data concernlng the gênerai cliaracter of the river necessary for the prépara- 
tion of Intelligent proposai." 

Paragraph 20 provides that: 

"Bidders, or their authorized agents, are expected to examine the maps and 
drawings in thls office, which are open to thelr inspection, to visit the local- 
Ity of the work, and to make thelr own estimâtes of the facilitles and diffl- 
culties attending the exécution of the propopaed contract, Includlng local 
conditions, uncertainty of weather, and ail other contlngencles." 

Paragraph 31 provides that: 

"The contractor will be required to commence work under the contract 
within thii-ty (30) days after the date of notification of approval of the con- 
tract by the Chief of Engineers, U. S. army, to prosecute the sald work with 
faithfulness and energy and to complète it within three huudred aud flfty 
(350) fair working days after the date of commencement." 

Paragraph 47 provides that : 

"In Computing the falr working days (par. 31), allowance wll! be made for 
a total suspension of work from December 1 to June 1, and for ail other days 
when work is stopped by fce, freshets, etc., Includlng the necessary stoppago 
to protect or remove plant just before floods, aud to pump out and replace 
plant after floods." 

Paragraph 33 provides, among other things, that the department 
may — 

*'Waive for a reasonable perlod the tlme llmlt originally set for completlon 
and remit the charges for expenses of superintendeuce and însp'ictlon for se» 
much time as in the judgment of the sald engineer offlcer In charge may actu- 
aily hâve been lost on account of unusual freshets, Ice, ralnfall, or other 
abnormal force or violence of the éléments, or by épidémies, local or stata 
<iuarantine restrictions, or other unforeseeable cause of delay arislng through 
no fault of the contractor, and which prevented him from coumiencing or com- 
plet! ng the work or delivering the materlals within the period required by 
the contract." 



Paragraph 51 provides that: 

"By continuons opération is mea 
increte masonry Is to be carried 
each day (except Sundays and holidays^. by three shifts of eijiht Uours each." 



"By continuons opération is meant. that excavation, fllllng, and taying ftt 
■concrète masonry Is to be carried on coritiiiuously during tlie 24 hours of 
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Paragraph 50 provides that : 

"In case ot extraordinary emergency, to be determÎTied by tbe TT. S. engineer, 
work on Sundays or légal hoUdays may be required or permitted. Ordlnarily 
It will nat be permitted." 

The défendant, as bidder on the contract, was requïred to vîsit the 
locality of the work, and to make its own estimâtes of tlie facilities 
and difficulties attending the exécution of the contract, including- 
uncertainty of weather and ail other contingencies, and, to assist it in 
doing so, it was invited to visit the United States engineer's office at 
Cincinnati, where it could obtain valuable information respecting 
floods, high and low water periods, and other data concerning the 
gênerai character of the river necessary for the préparation of in- 
telligent proposai, before it entered into a contract. The contract re- 
quired the défendant to complète the work within 350 fair working 
days, but in Computing fair working days allowance was made for a 
total suspension of work from December Ist to June Ist, and for ail 
other days when work was stopped by ice, freshets, etc., including the 
necessary stoppage to protect or remove plant just before floods and 
to pump out and replace plant after floods. And the department had 
authority to waive, for a reasonable period, the time limit originally 
set for completion, and to remit the charges for expense of superin- 
tendence and inspection for so much time as in the judgment of the 
said engineer officer in charge may actually hâve been lost on account 
of unusual freshets, ice, rainfall, or other abnormal force or violence 
of the éléments, or by épidémies, local or state quarantine restrictions, 
or other unforeseeable cause of delay arising through no fault of the 
contractor, etc. 

In short, reasonable provisions were made to meet and protect the 
défendant against the difficulties and hindrances incident to the work, 
which expérience taught might be expected, but did not, as a remedy for 
thèse difficulties, contemplate or confer upon the défendant the privi- 
lège of working the men overtime, but only an extension of the time 
limit and a remission of charges for inspection, etc. Nevertheless, 
the contract also recognized the fact that extraordinary emergencies 
might arise, and, in addition to the overtime which might be required 
of the men under the statute, provided that they might also be required 
to work on Sundays and holidays. The contract, however, in récog- 
nition of the eight-hour law, also provided that, excepting Sundays and 
holidays and cases of extraordinary emergency, the work should be 
carried on continuously during the 24 hours of each day by three shifts 
of 8 hours each. Neither the law nor the contract justify the assump- 
tion that the work was one of continuing extraordinary emergency, or 
that a case of extraordinary emergency would cover the time employed 
in repairing the injuries, and in removing the obstacles caused by 
the fiood. The phrase "continuing extraordinary emergency" is self- 
contradictory. A condition or conditions which necessarily must con- 
tinue for years cannot be called an uncommon, sudden, unexpected hap- 
pening, which présents a sudden and unexpected occasion for action. 

(5) That the court erred in refusing to admit as évidence certain 
letters and documents oflfered by the défendant. The court refused to 
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admît as évidence the following letters, namely : The letter of George 
A. *Zinn, dated August 30, 1904, addressed to Brig. Gen. George A. 
Mackenzie, chief of engineers, United States army, and marked : "De- 
fendant's Rejected Exhibit No. 6." The letter of William P. Craig- 
hill, dated May 15, 1893, addressed to Zimmerman, Truax & Sheridan, 
and marked: "Defendant's Rejected Exhibit No. 7." Copies of gên- 
erai orders Nos. 7 and 9, dated, respectively, August 1, 1892, and 
October 15, 1892, from headquarters corps of engineers, and marked : 
"Defendant's Rejected Exhibits Nos. 8 and 9." The printed poster 
headed "100 Men Wanted," marked: "Defendant's Rejected Exhibit 
No. 13." The letter of the défendant, dated August 19, 1904, addressed 
to Maj. George A. Zinn, and marked: "Defendant's Rejected Exhibit 
No. 14." The letter of défendant dated August 25, 1906, addressed 
to the chief of engineers, United States army, and marked: "Defend- 
ant's Rejected Exhibit No. 15." The letter of défendant, dated Au- 
gust 15, 1906, addressed to chief of engineers, War Department, and 
marked: "Defendant's Rejected Exhibit No. 17." The letters and 
orders of 1892, 1893, and 1894 evidenced the construction given to 
the eight-hour law, during thèse years, by the officers of the corps of 
engineers, and by the War Departm.ent, and were offered as tending 
to show that the défendant in requiring or permitting the men to work 
overtime did not intend to violate the law, and were rejected by the 
court upon the ground that the défendant was, by the letters of August 
30 and 29, 1906, advised that that construction of the law had been 
repudiated by the department. By the letter of August 20, 1906, the 
défendant was advised that: 

"(1) Receipt is acknowledged of your letter of August 15, IDOC, in référence 
to tlie récent action of tlie department relative to the eiglit hour law of August 
1, 1892. (2) The chief of engineers has no discrétion in the matter but is 
required to subinit to the War Department a report in every case in which 
'laborers and meclianics employed by any contracter or stibcontractor upon 
any public works of the United States are now required or hâve been re- 
quired in the past two years to work a'>re than eiglit hours in a day.' Such 
report will include a statement as to the emergency, if auy, under which 
this work was performed." 

And by the letter of August 29, 1906, was advised that: 

"This office has nothing to add to its letter of August 20th, except to say 
that it will not undertake to décide what constitutes an emergency under the 
law." 

And the défendant was put on notice that it could no longer rely 
upon that construction of the law, by the failure of the department to 
give any other or further answer to the letters of August 15 and 25, 
1906, than was given by the letters of August 20 and 29, 1906. This 
question was fully discussed by the court at the trial, as shown by the 
record. The ground of the refusai of the court to admit Exhibit No, 
13 has already been given in its discussion of what constitutes an "ex 
traordinary emergency" within the meaning of the statute. 

The motion for a new trial will be overruled. 
140 F.— 52 
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WOOD et al. v. BABBITT et al. 
(Circuit Court, D. New Jersey. January 12, 1007.) 

1. USUEY— BUSDEN OF PROOF. 

The burden of proof of usury always rests on the party pleading it. 
[Ed. Note. — For eases in point, see Cent. Dig. vol. 47, Usury, § 308.] 

2. Same— Evidence — Weigiit. 

It is insulHcient to establisli usury tliat tlie circumstances proved reuder 
it higùly probable tbat a corrupt bargaiu was made, but such bargaiii inust 
l)e proved beyoud a reasouable doubt by tUe decided prépondérance of the 
évidence. 

[Ed. Note. — ï'or cases in point, see Cent. Dig. vol. 47, Usury, §§ 328-339.] 

3. BiLLS AND Notes— Bo.VA Fide Pubchaser— IIsury. 

Wbere W. became the holder of a note alleged to hâve been givon as a 
bonus for a loan j)ursuant to a usurious contract, for full value before ma- 
turity and witliout notice of any illegality or infirniity connected there- 
with, the défense of usury was not available as against hlm or bis exec- 
utors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, Bills and Notes, §§ 
082-984.] 

4. UsuBY— Pleading. 

Where a plea of usury failed to set forth the facts and circumstances of 
the alleged usurious contract with any degree of précision, and contained 
no direct averinent of a corrupt intent, and did not precisely state the ternis 
and nature of the usurious agreement or transaction with ail the facts 
and circumstances relating thereto, it was fatally defectlve. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 47, Usury, §§ 272, 279- 
281, 28r), 28G, 294, 205.] 

In Equity. 

CoIIins & Corbin (Burr, Brown & Lloyd, of counsel), for com- 
plainant. 

Henry H. Fryling, for défendant Anna D. Babbitt. 
Samuel W. Beldon, for défendant Fidelity Trust Ce. 

CROSS, District Judge. The complainants, who are the executors 
of the last will and testament of William Brevvster Wood, deceased, 
are seeking in this action to obtain a decree against the défendants 
for the payment of the amount due upon two several promissory notes 
made by the défendant, Anna D. Babbitt dated March 24, 1902, by one 
of which notes she promised to pay to the order of the said William 
Brewster Wood, in the city of Philadelphia, on March 24, 1905, the 
sum of $10,000, together with interest at 6 per cent, per annum, 
payable semiannually, and by the other of which she promised to pay 
to the order of the New York Finance Company, at its office in the bor- 
ough of Manhattan, in the city of New York, the sum of $5,000, at 
and after the death of one Charles G. Campbell. At the foot of each 
of said notes, the maker thereof pledged as collatéral security for the 
payment thereof, ail her right, title, and interest in and to the estate 
of said Charles G. Campbell, coming to her at his death, as by certain 
assignments bearing even date therewith, would more fully appear. 
Thèse assignments will be referred to more fully later. Prior to the 
making of thèse notes, and in the month of July, 1898, Charles G. 



WOOD V. BABBITT. 819 

Campbell, above mentioned, conveyed ail his property, real and Per- 
sonal, to the défendant, the Fidelity Trust Company, in trust, among 
other things, first, to pa}' the charges against the same ; and then to 
pay the income therefrom arising during his lifetime, as therein di- 
rected, and, at his death, after making two specified payments of 
$10,000 each, "to divide the balance of said trust estate then remaining, 
among the heirs at law of Charles G. Campbell, according to the in- 
testate laws of the state of New Jersey; the personal property of said 
estate then in the hands of the trustée to be divided as aforesaid, ac- 
cording to the statute of distributions, and the real property then 
remaining in possession of the trustée, to be divided as aforesaid, ac- 
cording to the statute of descent." The évidence shows that at the 
death of said Charles G. Campbell, which occurred on May 29, 1905, 
he left him surviving three children — one of whom is the défendant 
Anna D. Babbitt, who, at his death, became entitled to one-third of 
his estate remaining in the hands of said trustée, after deducting there- 
from the spécifie payments above mentioned. It was this interest in 
the trust estate that Mrs. Babbitt pledged as collatéral security for 
the payment of the notes above mentioned, not only by pledge appear- 
ing upon the face of the notes, but aiso by separate deeds of assign- 
ment of even date with the notes, in which her husband united, and 
which deeds of assignment were duly acknowledged by the assignors. 
The note made to the order of New York Finance Company, was, on 
the day of its date, duly indorsed and delivered to the complainants' 
testator, and the interest in the trust estate which she had assigned to 
the finance company, as collatéral security for the payment of that 
note, was by a separate instrument, assigned and delivered by the fi- 
nance company to William Brewster Wood, under circumstances which 
will be hereinafter referred to. The complainants are seeking to re- 
cover the amount due upon said two notes, for principal and interest ; 
and, by their bill of complaint ask that the Fidelity Trust Company 
may account for the estate remaining in its hands, and that the amount 
found due upon such notes, may be decreed to be paid by it to the ex- 
tent that it, as such trustée, may hâve funds in its hands belonging to 
the said Anna D. Babbitt, applicable to the payment of said notes. 
Each of the défendants bas answered ; the défendant Anna D. Babbitt 
by her answer claiming that the notes were given in connection with, 
or as a part of a usurious transaction or transactions, and that the 
$5,000 note represents the amount of usury which she was compelled 
to pay in order to procure the loan of $10,000, represented by her note 
for that amount ; and the Fidelity Trust Company by its answer, among 
other things, denying that any accounting is necessary to détermine 
the amount of the trust estate in its hands belonging to Anna D. Bab- 
bitt, because it admits that her interest therein is largely in excess of 
the amount claimed by the complainants to be due to them from the 
said Anna D. Babbitt. 

The notes referred to were given under the following circum- 
stances : Early in the month of March, 1902, Mrs. Babbitt's atten- 
tion was directed to an advertisement in the New York Sunday 
Herald, which represented in substance that one Helfïrich could 
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procure loans as desired, upon estâtes in expectancy. She tliereupon 
called upon Helfifrich, who introduced her to a représentative of the 
New York Finance Company; which company had an office in the 
same building with Helffrich. There is some conflict in the évidence 
as to who the représentative of the finance company was, to whora 
Mrs. Babbitt was in the first instance introduced, but at ail events, 
after an interview between Mrs. Babbitt, such représentative, and 
Helffrich, the latter drew up an agreement dated Mardi 11, 1902, 
which recited that Mrs. Babbitt had applied to the New York Finance 
Company to negotiate a loan for her of $10,000, on a certain legacy 
or devise, as it was called, coming to her under an irrévocable deed of 
trust made by Charles G. Campbell, of Morristovim, N. J., to Fidelity 
Trust Company, as trustée, which said legacy or devise, it was further 
recited, was to corne into her actual possession at the death of said 
Campbell, and that said loan was to be negotiated upon certain terms 
and conditions therein stated, the pertinent parts whereof are as fol- 
lows : 

"And I, do further uudertake and agrée with the said New York Finance 
Company that, in considération of its negotiating tlie aforesaid loan l'or me, and 
of guarantj'ing me against any demands for the paynient of the principal there- 
of, and against any foreclosure of the same until after the death of the afore- 
mentioned Charles G. Campbell, and also of its paying the interest on the said 
loan for me as the same may from tinie to time accrue at the rate of 6 per cent, 
per annuni, and also of the payment of the premiums upon a satisfactory policy 
of Insurance upon my life as they may from time to time mature and become 
payable, that there shall be paid to the New York Finance Company for such 
services and advances as aforesaid, the sum of flve thousand dollars ($5.000) 
together with tlie actual moneys advaneed for interest and premiums as here- 
inbefore recited ; it l)eiug uiiderstood and agreed, however, that the said sum 
of flve thousand dollars, together with the afore-mentioned advances ou ac- 
couiit of interest and premiums, and together with the principal loan of ten 
thousand dollars, shall be paid out of the legacy and devise hereinbefore re- 
ferred to." 

And, in addition to the foregoing, by the last paragraph of the agree- 
ment, it was provided that Mrs. Babbitt should exécute and deliver 
such instruments as might be necessary to secure the payment of the 
loan of $10,000, and the moneys to the New York Finance Company 
as therein above recited. 

The foregoing agreement was signed and sealed by Mrs. Babbitt, 
and witnessed by her husband and Mr. Helffrich. In brief, it shovi^s 
that the company was to negotiate a loan of $10,000 for Mrs. Babbitt, 
and was to be paid for its services in guarantying the continuance of 
the 'oan, and advancing interest and life Insurance premiums, the sum 
of $5,000. The matter of procuring the loan of $10,000 for Mrs. 
Babbitt, was intrustcd by the New York Finance Company to one 
Charles H. Burr, a member of the bar of the state of Pennsylvania, 
who, in turn, spoke of it to one James McF. Gummey, then engaged 
in real estate business in Philadelphia. Both of thèse men were di; 
rectors in the finance company, and Gummey had gênerai charge of the 
investments of Mr. Wood. The loan was subsequently recommend- 
ed to Mr. Wood by Gummey, and he, Mr. Wood, and Mr. Burr, later 
went to Newark and looked at some of the real estate included in the 
trust, and after such examination, Mr. Wood agreed to take the loan, 
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and on the same day further agreed to take from the New York 
Finance Company, a note of Mrs. Babbitt for $5,000, which should 
be secured on the same trust esta te, subject only to the lien thereon 
in favor of the $10,000 loan, which he had already agreed to take. 
The $5,000 loan to the company, however, was to be secured to Mr. 
Wood, not only by the indorsement to him, by the New York Finance 
Company, of Mrs. Babbitt's note for that amount, and by an assign- 
ment of her interest in the trust estate given the finance company as 
security for its payment, but also by the finance company's own note 
to Mr. Wood, for $5,000, payable in five years. After arranging the 
matter upon the above basis, Mr. Wood left the matter in. the hands 
of Messrs. Burr & Gummey for completion, and the transaction was 
subsequently carried out on the basis above outlined. Mr. Wood, in 
his private books, always treated the transaction as a single loan of 
$15,000. So far as the évidence discloses, he knew nothing of the 
considération of, or circumstances under which, the $5,000 note was 
given by Mrs. Babbitt. He relied on Gummey, however, to see that 
the papers were put in proper form, and paid over his money to Mr. 
Burr, who was the Phiîadelphia agent of the New York Finance 
Company. He first offered his check for the loan to Gummey, who 
told him, as a matter of convenience, to hand it to Mr. Burr, which 
he did; that this sum of $15,000 went to the New York Finance Com- 
pany from Mr. Wood for the purpose above stated is incontrovertible. 
The évidence clearly shows it, and as clearly shows also that Mr. 
Wood did not, at any time, receive any bonus or usurious interest, 
or hâve knowledge that any was taken, or was to be taken by anybody, 
if such was the fact. It further affirmatively appears that no promise 
or agreement was made to Wood that he should at any time receive 
anything above légal interest upon the moneys he had loaned. So far 
as the évidence discloses, he, in good faith, made a loan of $15,000 
upon the securities indicated, and received 6 per cent, interest thereon 
to the time of his death. Mr. Wood subsequently made other loans 
of a somewhat similar character through the New York Finance 
Company, but they hâve no bearing upon this transaction, since it ap- 
pears that this was the first he had ever had with the company, and 
also the first, or nearly the first, that the company itself had had. It 
may appropriately be said at this point that the answer of Mrs. Bab- 
bitt grounds her claim for relief substantially, upon the allégation 
that Mr. Wood and the New York Finance Company were "one and 
the same person or concern, or if not one and the same person and 
concern, the said William Brewster Wood was a stockholder or part- 
ner in said New York Finance Company, or had some interest there- 
in, or such close business relations with it as that whatever profit or 
money was made or attempted to be made legally and illegally by the 
said New York Finance Company, was shared in by, and paid to the 
said William Brewster Wood." Not only were thèse allégations not 
proved, but they were absolutely disproved. The évidence establishes 
that Wood never at any time had any interest in, connection with, or 
control over, that corporation or its afifairs, and that he never, in any 
way shared in its profits or business. Briefly stated, then, Mr. Wood 
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loaned $15,000— $10,000 of which was secured by a note of Mrs. Bab- 
bitt to his order, accompanied by an assigiiment to him of her in- 
terest in the trust above referred to, and the balance of which was 
loaned by him to the New York Finance Company upon the note of 
Mrs. Babbitt, for $5,000 to the order of, and indorsed to him by, the 
New York Finance Company, secured by an assignment from the 
Company of her interest in said trust held by it as collatéral to the 
note, and also by the note of the New York Finance Company for 
$5,000, payable to Mr. Wood in fîve years from its date. Mrs. Bab- 
bitt received on the $10,000 note when the transaction was çompleted, 
$9,200 in cash, $500 additional by check to her order, which she in- 
dorsed to her broker, Helffrich, while $300 was reserved by the New 
York Finance Company, by her consent, until she should présent to 
such company a satisfaction pièce or discharge of a judgment entered 
against her in one of the courts of New Jersey, for substantially that 
amount. The évidence shows that, although she paid this judgment 
about a year ago, she never informed the company of that fact, much 
less produced to the company a satisfaction pièce or discharge there- 
of, hence it was fuUy jvistiiîed in retaining that sum under the agree- 
ment, for her account. Mrs. Babbitt has therefore received full value 
for the $10,000 note, which she made to Wood's order. As to the 
note for $5,000, it appears that the New York Finance Company has 
advanced, pursuant to the agreement above set forth, ail the interest 
which accrued on the $10,000 note, prior to the death of Charles G. 
Campbell, and also the Insurance premiums on the policy taken out 
on her life, aggregating in ail between $3,000 and $4,000. 

The burden of proof always rests upon the party setting up usury. 
The facts necessary to constitute it must be clearly established beyond 
reasonable doubt by the decided prépondérance of évidence. It is 
not enough that the circumstances proved, render it highly probable 
that there was a corrupt bargain ; such a bargain must be proved, and 
not left to conjecture. Berdan v. Trustées, etc., 47 N. J. Eq. 3, 10, 
21 Atl. 40, s; c. affîrmed on the opinion below, 48 N. J. Eq. 309, 24 
Atl. 130; Taylor v. Morris, 22 N. J. Eq. 606, 612; Guardian Mutual 
Life Ins. Co. v. Kashaw, 66 N. Y. 544, 547, 548. In the view I take 
of this case, however, it is unnecessary to détermine whether the 
$5,000 note was usurious in its inception or not, since I find that Mr. 
Wood became the owner and holder of it for full value before maturity, 
and without notice of any illegality or infirmity connected therewith. 
Thèse facts under the "negotiable instrument law" of the state of 
New York, passed in 1897, render the note free from défenses avail- 
able to prior parties among themselves. But aside from this, and as- 
suming that the $5,000 note was taken as a bonus in pursuance of a 
usurious contract or agreement between Mrs. Babbitt and the finance 
company, such défense cannot be imputed to Mr. Wood, or his ex- 
ecutors, without affirmative proof that he had some knowledge of, or 
interest in, the illégal transaction, which, as already stated, he did not 
hâve. Lane v. Washington Life Ins. Co., 46 N. J. Eq. 316, 19 Atl. 
617, 618 ; Guardian Mutual Life Ins. Co. v. Kashaw et al, 66 N. Y. 
544: Van Wvck et al. v. Watters, 81 N. Y. 352; Philips et al. v. 
Mackellar, 92 N. Y. 34. 
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I have considérée! the issue presented in this case upon its merits, 
and the conclusion I have reached renders it unnecessary to consider 
whether usury was well and sufïiciently pleaded within the establish- 
ed rules on that subject. Nevertheless, as the insufficiency of the an- 
swer in tliat respect has been raised and strongly urged, it is not im- 
proper, and perhaps, upon the whole, it is better that it should be 
passed upon, particular'.y as, in my opinion, the answer is déficient 
in the respect mentioned. It is well nigh impossible to détermine 
therefrom, whether the pleader intended to allège that the two notes 
constituted one or two transactions, or whether one or both of theni 
were usurious, and, if so, whether they were usurious under the law 
of the state of New York, or of the state of Pennsylvania, or of both. 
At one tinie the allégation is made that the transaction was usurious 
under the law of Pennsylvania, again under the law of New York, and 
still again under the law of both states. Considered as a whole, the 
answer is loosely drawn, has no direct averment of corrupt intent, and 
the facts and circumstances of the alleged usurious contract are not 
set forth with any degree of précision. The answer is of an omnibus 
form, and apparently was designed to meet any and every situation 
which the évidence might discover. In 2-2 Enc. of PI. & Prac, at the 
bottom of page 430, the rule of correct pleading in such cases is laid 
down as follows : 

"The rule in regard to the pleading of usury lias ahva,vs been exceedingly 
strict. '* * * It is necessary botli at law and in equity, that tlie plea and 
answer should specifieally set forth with the utmost certainty and dlstinctness, 
the terms and nature of the usurious agreement or transaction and ail the 
facts and circumstances relating thereto. A gênerai averment of usury is 
never sufficient." 

The doctrine thus laid down is sustained bv numerous authorities 
cited in the footnotes. Sec, particularly, Kase v. Bennett, 54 N. J. 
Eq. 97, 33 Atl. 248 ; Taylor v. Morris, 22 N. J. Eq. 606, 611, the former 
case holding (page 101 of 54 N. J. Eq., page 250 of 33 Atl.) that the 
rule of pleading this défense is even stricter in equity than at law. 

A decree will be entered in favor of the complainants for the amount 
due upon the two notes, with interest besides costs. 



UNITED STATES v. JîacAND]{EWS & FORBES CO. et al. 
(Circuit Court, S. I). New York. Decembe)', 1906 ) 
Monopolies— ColIBI^'ATToss in Restraikt of 1nteiî.state Commerce — In- 

DICTMENT. 

An indictment under section 1 or 2 of the anti-trust law of Julv 2, 
1890 (chapter 617, 2(5 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), f or' en- 
gaging in a conibination in restraint of Interstate connnerce, or for at- 
tempting to monopolize a portion of the same, sufliciently sets ont the time 
of the conibination or attemptext monopoly when it allèges the time when 
the several act relied on to establish the offense were done, and It is not 
essential to set out the précise time when tlie purjwse was formed or the 
plan of the conibination or attempted monopoly was flrst devised. 
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2. SaME— COMBINATION AND CONSPIBACT. 

Sueh an Indictment for engaging in a combinntion and nlso for a eon- 
spiracy in restraint of Interstate commerce considered, and held, to sufli- 
ciently deseribe ttie combination and consplracy. 

3. Indictment— DupLiciTY. 

Au indictment under the anti-trust law ot .Tuly 2, ISOO (cbnrster G47, 
2C Stat. 209 [U. S. Comp. St. 1!)()1, p. 3200]), cbarging in separate counts 
a combination and a conspiracy in restraint of Interstate trade and au at- 
tenipt to monofwlize a portion of sneli trade, al! based in tbe same trans- 
actions, is not bad for dnpiicity as to eitlier eonnt, on tlie tbeory tbat eacli 
alleged overt aet set out to support the charge of conspiracy is cbarged as 
a separate offense. 

LEd. N.ote. — For cases in point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 837-340.] 

4. MONOPOLIKS— COIIBIXATIONS IN RESTRAINT OF INTERSTATE COMMERCE— IN- 

DICTMENT^-JOIHDER DE I>EFENDANTS — CORPORATIONS AND OfFICEKS. 

In an indictment under the anti-trust law of ,TuIv 2, ISflO (chapter 
647, 26 Stat. 209 [U. S. Comp. St. 1901. p. 3200]), the offenses thereunder 
being made misdemeanors, ail wlio aid in tlieir commission uiay be charged 
as principal», and a corporation and its offlcers, who personally partici- 
pate in committing the saine, may be .loined as défendants, although their 
acts may hâve been separate and not doue at tlie same time. 

5. Same— Natuke of Sciiemes Prohiuited— Effect on Interstate Commerce. 

Whether any given business soheme falls withiu the prohibition of the 
anti-trust law of July 2, 1890 (chapter 047, 20 Stat. 209 [U. S. Comp. St. 
1901, p. 320O]), as a combination or conspiracy in restraint of interstate 
commerce, or an attempt at ninnopoly of a portion thereof, is to be de- 
termined by its effect on interstate commerce, wbich need not be a total 
suppression of trade nor a complète monopoly, but it is suflicient if its 
necessary opération tends to restrain interstate commerce, and to deprive 
tbe public of tlie advantages flowlng from free compétition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Monopolies, §| 
10-14.] 

6. Same. 

A secret arrangement between two corjjorations, which togetlier pro- 
duced about 85 per cent, of ail the licorice paste consumed in the United 
States and sold to consumers throughout the country, by which they ceased 
compétition, flxed from time to time the priées at which each should seli, 
and apportioued the customers betwoeu tliem, and aiso by concerted ac- 
tion secured contracts with their chief, if not ouly comi)etitors, which 
enabled tliem to control either tbe output of such competitors or the priées 
at wliicli and the persons to wliom the.y sliould sell, and in pursuance of 
which scheme they were enabled to and did advance the priée of the ar- 
ticle to ail purcliasers nearly 50 lier cent, within a fevi- months, was one di- 
rectly affecting interstate commerce, and constitutes a combination and 
conspiracy in restraint of sueli commerce, and an attemjit to monopolize 
a portion of the same, witliin tbe prohibition of the anti-trust law of 
July 2, 1800 (chapter 647, 2G Stat. 209 [U. S. Comp. St. 1001, p. 3200]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Monopolies, § 13.] 

7. Same— Joinder of Défendants in Indictment. 

In an Indictment against such coiporations under the statute, their 
présidents, who are alleged to hâve personally made the arrangement and 
participated in carrying it out, may be joined as défendants, and cannot 
claim immunity on the ground that they were not personally engaged in 
interstate commerce. 

8. CORPORAnoNS — Criminai. Responsibility — Conspiracy. 

A corporation may be liable criminally for the crime of conspiracy. 
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9. Monopolies— Indictment undee Anti-Tbust Law— Joinder of Défend- 
ants. 

A number of défendants may be charged jointly, under section 2 of 
the anti-trust law of July 2, 3890 (chapter 647, 26 Stat. 209 [U. S. Ck>mp. 
Si:, ÏOOl, p. 3200]), witli tlie crime of attempting to mouoiwlize a part of 
Interstate commerce. 

On Demurrer to Indictment. 

Henry L. Stimson, U. S. Atty., and Edwin N. Hill, Spécial U. S. 
Atty. (Henry W. Taft, Félix H. Levy, Edwin P. Grosvenor, and 
Oliver E. Pagan, Spécial Assistants to the Attorney General, of coun- 
sel). 

A. H. Burrouglis, for corporate défendants. 

Ernest E. Baldwin, for individual défendants. 

De Eancey Nicoll, W. W. Fuller, John D. Lindsay, and Junius 
Parker, of counsel for ail the défendants. 

HOUGH, District Judge. The indictment demurred to allèges 
violations of sections 1 and 2 of the act of July 2, 1890 (chapter 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), commonly known as 
the "Sherman Anti-Trust Law," and contains three counts, the fîrst 
charging a combination, and the second a conspiracy in restraint of 
interstate trade and comtnerce, while the third asserts an attempt to 
monopolize a portion of the same. Ail the counts are based upon 
the same allégations of fact, and, in efifect, assert that the same doings, 
facts, and circumstances constitute at once a combination, conspiracy, 
and monopoly. 

The indictment sets forth in the first count that: (1) Between De- 
cember 8, 1903, and June 18, 1906, (2) the corporate défendants were 
engaged in certain business, and (3) the individual défendants were 
the présidents of the said corporations, and (4) by authority thereof 
carried on the same business, which (3) was interstate business, and 
(6) amounted to 85 per cent, of the whole trade in licorice paste, (7) 
which business should hâve been conducted competitively as to (8) 
priées, (9) relative extent of each company's trade, (10) customers 
sought for and obtained by each company, and (11) terms and condi- 
tions of sale, and (12) tliis compétitive method of business the cor- 
porate défendants would hâve followed if (13) ail the défendants had 
not (14) engaged in an unlawful combination, which (15) during 
the period fîrst specified (IG) they ail did engage in, and (17) did so 
by the several means next dcscribed in the indictment, whereljy (18) 
interstate trade was restrained (19) in the several ways next also 
described. Then follows a gênerai description of the "ways" in 
which, and the "means" by which trade was restrained, during the 
period alleged, to wit: P^irst compétition was destroyed (this is a 
"way in which") because (a) the défendants agreed that there should 
be no compétition, and (b) fixed excessive noncompetitive priées ac- 
cordingly, and (c) sold for such priées only, and (d) procured others 
to do the like. (a) to (d) are "means by which." The second "way 
in which" is that ail customers were apportioned among the corporate 
défendants and their allies; the third that production was limited, and 
the fourth that uniform contracts were required from customers. Ap- 
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propriate "means" are alleged "by which" the second, third and 
fourth "ways" were rendered efifective. 

The first (or combination) count then shows at great length very 
numerous "overt acts" which are really statements of intended évi- 
dence, and reveal the séquence of events and the resulting conditions 
as follows : Prior to and on December 8, 1903, the MacAndrews & 
Forbes Company (hereinafter called the "MacAndrews Company") 
was engagée! in the manufacture and sale of Ucorice paste, having 
factories in Newark and Camden, in the state of New Jersey, and 
offices in the city of New York ; the J. S. Young Company (hereinafter 
called the "Young Company") was similarly engaged at Baltimore, 
Md. The défendants Jungbluth and Young were (and at the time 
of the presentment of this indictment still were) the présidents of the 
MacAndrews Company and Young Company, respectively. Licorice 
paste is a substance made from a root not grown in the United States, 
and is (beside certain apparenth' limited uses in pharmacy) a prime 
necessity for the manufacture of plug and smoking tobacco, as well 
as of snuff and cigars. At the time hrst mentioned the MacAndrews 
Company seems to bave been by much the largest producer of paste 
in this country, and, taken together, the two corporate défendants are 
said to hâve supplied about 85 per cent, of our national requirements 
for this substance. There was and is also a manufacturer in Provi- 
dence, R. I. — one Lewis — and also one in New York — Weaver & 
Sterry — neither doing a large business, but both seemingly worthy of 
considération. Col'.ectively thèse four producers of paste appear to 
hâve been actually supplying almost the entire trade demand. On 
December 8, 1903, a vi'ritten agreement was executed by and between 
the corporate défendants, whereby, through the device of owning con- 
trol of the common stock of the Young Company, and guarantying 
ample dividends on the preferred stock thereof, the MacAndrews 
Company became for ail practical purposes the owner of the Baltimore 
business, and after that date the Young Company, although maintain- 
ing a separate corporate existence, became the créature of the Mac- 
Andrews Company, whose ofifîcers even issued orders directly to at 
least one person known to the pubKc only as an agent of the Young 
Company. Shortly afterward, and on December 31, 1903, the Young 
Company efïected a written contract with Lewis, of Providence, where- 
by the latter agreed for the space of five years to limit bis production 
to a fixed amount per annum, on which the Young Company guaran- 
tied him a certain profit, one-fourth of which, however, was semian- 
nually to flow back to the Young Company, while the profit on anv ex- 
cess production and sale by Lewis was to go entirely to the latter 
Company, which vi'as also given power to regulate Lewis' sale price, 
provided that bis minimum profit was not thereby destroyed. For rea- 
sons not shown, Lewis' price vi'as always to be one-quarter of a cent 
per pound less than that of the Young Company. The subsequently 
allegred transactions show that the control of Lewis' business thus es- 
tablished extended to limiting his customers, and declaring to whoni 
he could and could not sell his produce. 

Three of the four above-mentioned producers of paste having thus 
been bound together by careful contracts, the Young Company, on 
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January 2, 1904, authorized Lewis to sell at 7 cents per pound, and on 
January 11 it informed the trade generally that its price was 7^4 cents. 
So far as alleged in the indictment trade conditions remained as above 
outlined until the middle of March, when the défendant Young advis- 
ed Jungbluth that he thought Weaver & Sterry of New York were 
ready "to corne to some agreement," and quoted Sterry as thinking 
the time ripe for a "sharp advance." Apparently some of the con- 
sumers were of the same opinion, and by May 9th Young wrote that 
some manufacturers had concluded to "stock up ail they can," and fur- 
nished Jungbluth with a list of certain orders received by his Com- 
pany, tending to prove the truth of his suspicion. Whereupon, on 
May 14th the MacAndrews Company, having received an order from 
a manufacturer on Young's list, replied that they had raised their 
price to 9 cents per pound, and by circular letter informed the trade 
to the same effect. Two days later the Young Company advised the 
trade that their price had risen to 8J/4 cents, and thereafter it is al- 
leged that the quoted rates for licorice paste furnished by the Mac- 
Andrews Company were always higher by .^ cent per pound than 
those of the Young Company, which in turn gave a price one-quarter 
of a cent a pound greater than that of Lewis. This "sharp advance" 
evidently did not quench the désire of some manufacturers to lay in an 
ample supply of paste against the possibility of a further rise, which 
désire was met in the instances given by informing one applicant that, 
"owing to political and other conditions in the licorice root produc- 
ing countries," no continuing contract for deliveries could or would 
be made, and telling another that the quantity demanded was beyond 
his "normal requirements," therefore, only one-quarter of the amount 
asked for would be sold to him. This last applicant was the well 
known house of Bagley & Co., and in early June the Young Com- 
pany warned both Lewis and the MacAndrews Company against this 
concern's tendency to "stock up," which the défendant Young had so 
paternally checked. By the end of June, 1904, the negotiations be- 
tween Young and Weaver & Sterry had resulted in an alleged agree- 
ment, not reduced to formai contract, so far as shown, that the uni- 
form minimum price for paste should be fixed at 9}4 cents per pound 
after July Ist, that no contracts for furnishing an indefinite quantit.y 
even at that price should be made, and that such price agreement 
should endure, as between the paste producers, until the close of 1906. 
Jungbluth was in Europe at this time, but cabled his assent to the 
scheme on July 2, 1904. 

Subséquent events appear to show that for the limited trade per- 
mitted to Lewis the minimum price was still to be one-quarter cent per 
pound lower than that charged by the Young Company and Weavei 
& Sterry. Lumediately after July 2d, therefore, it is alleged that the 
Young Company advised customers of the 9J4 cent price, while the 
MacAndrevi's Company quoted 10 cents as their price. Weaver & 
Sterry having thus been placated, and "maintaining their own prices 
at not less than 9>4 cents," the MacAndrews Company, on July 23d, 
advised the New York agent of the Young Company that it was "the 
better policy" for Lewis to enter into "further contracts," the form of 



828 149 FEDERAL REPORTER. 

which was then "under discussion." A sliort time afterwards the form 
and substance of the proposed contracts was declared to the trade at 
large, and the perfected trade arrangement is alleged to hâve been 
explained in a letter from the Young Company's New York agent to 
Lewis, substantially as follows : As far as pre-existing contracts 
would permit, the MacAndrews Company would thereafter sell to no 
one but the factories affiliated with the American and Continental To- 
bacco Companies ; and in case any other manufacturer attempted to 
buy from the MacAndrews Company, the action to be taken by that 
Company would "be effective" ; and, so far as is shown by the indict- 
ment, it was effective, and consisted in uniformly demanding a higher 
price for the product than any one else suggeted. To the "inde- 
pendent tobacco manufacturers" (i. e., others than those comprised 
in the so-called "trust") Lewis and the Young Company offered a 
form of contract, binding for two years, whereby the supply demand- 
able by the manufacturer was fixed at a minimum which he had to 
take, and a 25 per cent, greater maximum, which was ail he could get, 
at 9^^ cents per pound from the Young Company, and 9^ cents a 
pound from Lewis, with a covenant on the manufacturer's part not 
to resell, and the price to be subject to increase for the second 
year. The persons with whom Lewis could make this agreement were 
fixed ultimately by the MacAndrews Company, which instructed both 
Lewis and the Young Company to sell to no one whose requirements 
exceeded 20 cases per annum and who failed to sign the proffered con- 
tract. Those who objected to the contract and "very small consumers" 
(i. e., those using less than 20 cases per year) might still obtain paste 
at 10 J4 cents per pound from Lewis, or 10 J^ cents per pound from 
the Young Company; but, as seems to hâve been authoritatively sug- 
gested by the Young Company's agent, the "small people" would "not 
be able to get their supplies elsewhere, as the MacAndrews Company 
would hâve none to sell them anyhow." 

The "independent" trade, which seems to mean the gênerai public, 
did not view the resuit of thèse arrangements with pleasure. In- 
stances are alleged of continued endeavors to get paste, first from one 
and then from another producer. Such infractions of discipline the 
MacAndrews Company met with a form of letter enjoined upon and 
distributed by the Young Company, stating that, "in view of présent 
and prospective conditions mainly as to supplies of root," it was 
thought best to supply only those manufacturers who were "willing 
to join us in contracts as presented to you," i. e., the two-year obliga- 
tion heretofore described. Thèse measures were apparently "effec- 
tive," and by September 2d one firm of the most persistent seekers 
after licorice paste not furnished under long contract at 9% cents per 
pound had telegraphed their submission, and extended with some 
humor their "hearty congratulations" to the défendant Young, who 
had forced the contract upon them ; while before the close of that 
month it is alleged that ail demands for paste from persons who had 
not contracted were bluntly declined for that reason, unless the ap- 
plicant belonged to the class of "very small consumers," for whom the 
Young Company's open price was 10^ cents per pound. 
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If therefore it shall appear that the allégations of the indictment are 
well pleaded, it is admitted, for the purposes of this hearing, that 
within the space of eight months the corporate défendants, by the ex- 
écution of corporate agreements and an arrangement of their cor- 
porate activities, in respect of which the individual défendants were 
the eihcient devisers and performers, had obtained substantial con- 
trol of a business whose produce is essential to one of the largest ac- 
tivities of the country, and had parceled out between tliemseh'es and 
their allies the trade of the Union, so that any given manufacturer's 
business freedom was reduced to a choice between signing a con- 
tract to take what he required from the producer selected for him by 
the MacAndrews Company, or paying a substantially higher price, than 
that named in the offered contract, provided he was permitted to buy 
anything after refusing such contract. During the same short period, 
and as a part of this successful campaign, the open price of the com- 
modity had been raised nearly 50 per cent., i. e., from 7% to IOJ/2 
cents per pound, and the increase been made effective for two years — 
a term not expired at the date of finding this indictment, viz., June 
18, 1906. 

The second or "conspiracy" count charges that the défendants did 
"knowingly conspire" and "engage in a conspiracy" in restraint of 
the same Interstate trade within the same period, and did the same 
things in the same way set forth in the same manner as in the first 
count; while the third or "monopoly" count charges that "in and by 
engaging" in the combination first charged the défendants "know- 
inglv attempted to monopolize" the interstate trade in licorice paste. 

The spécifications of demurrer may be divided into those directed 
(1) to the form of the indictment, and (2) to the substance thereof. 

In point of form it is urged: (a) That the first and third counts do 
not sufficiently allège the time when the pretended combination or mo- 
nopoly took place or was committed. (b) That the combination count 
is bad, because it does not describe the combination, but only its results 
and efïects, without any averment as to how it was to operate in re- 
straint of trade, or that it was when the défendants engaged therein a 
prohibited combination. (c) That the conspiracy count is bad because 
it does not sufficiently describe the alleged conspiracy. (d) That ail the 
counts are bad for duplicity, and none of them "charge" the crimes al- 
leged. (e) That in ail the counts there is an improper joinder of the 
corporate and individual défendants, as to which the corporations com- 
plain that they are indicted for a violation of law by their ofiîcers, 
while the individuals complain that they are indicted for a violation of 
law by their corporations, but both déclare that they are not jointly 
indictable therefor. 

In point of substance it is urged: (a) That none of the counts 
describe a crime under the Constitution and laws of the United States, 
inasmuch as the facts shown can produce at most but an indirect and 
incidental effect on interstate trade and commerce, (b) That the 
individual défendants are not alleged to bave been, and were not, 
engaged in interstate commerce, (c) That the individual défendants 
cannot be guilty under the circumstances shown of any crime under 
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either section 1 or section 2 of the anti-trust law; every act alleged 
being a corporate act. (d) That the conspiracy count is bad because a 
corporation cannot be guilty of conspiracy. And (e) The monopoly 
count is bad because but one person, acting alone, can be guilty of 
the offense created by the statute. 

(a) Time of combination and monopoly. It is true that the gist 
of the alleged offenses is the combination or the attempt at monopoly, 
but it is not true that the offenses are complète when the combination 
is mentally formed or the mental intention to monopolize arises. The 
statutory offense, and the one charged herein, does not dépend upon 
"a single agreement, but [on] a course of conduct intended to be 
continued" ; yet, nevertheless, "the thing donc and intended to be done 
is perfectly definite." Swift v. United States, 196 U. S. at page 400, 
25 Sup. Ct. 281, 49 L. Ed. 518. That case arose on the civil side of 
the court, but it is to be remembered that the same facts and acts 
which expose violators of this statute to civil suit also render them 
subject to indictment. In this case, while the time is indefinite, the 
thing done is definite, and that is ail that the statute requires. 

To show that an exact time may be, and therefore must be, as- 
signed for the commission of the offense of combination, the de- 
fendants argue upon the meaning of the word "engage" as used in the 
statute, and strenuously urge that since the offense prohibited is that 
of "engaging in" a combination, it must be complète as soon as the 
accused employs bis attention or effort in or about the same, that such 
employment of attention or effort is capable of précise assignment 
in point of time, and they challenge the prosecution to name the day. 

The statute is not directed against such an abstraction as this. It 
does not require on the part of the prosecution clairvoyance to dis- 
cover or locate the offense. Its prohibition is not directed against 
a State of mind, but against a State of facts. The facts do not 
simultaneously occur; the events are not contemporaneous. It may, 
and naturally would, require time for the working parts of the com- 
bination to become co-operative, or for the monopoly to become more 
than a hope; and what is forbidden and renders the actors obnoxious 
to the criminal law is not an undiscoverable thought or hope, but a 
perfectly obvions resuit or condition. The condition or state of facts 
against which the statute is directed is a continuing condition, and 
therefore the offense of creating and maintaining that condition is 
necessarily a continuing offense, and does not, from its very nature, 
require greater particularity in assignment than is used in this in- 
dictment. 

(b) Combination not described. The argument that the indict- 
ment describes only the results and effects of the combination, but not 
the combination itself, rests, I think, on a misreading of that instrument. 
Admitting that it is necessary to charge, not only the commission of the 
offense, but "ail the circumstances constituting" the same (United 
States V. Greenhut [D. C] 51 Fed. 205; Re Greene [C. C] 52 Fed. 
104), and excluding from considération the "overt acts," the com- 
bination count not only charges the offense in ampler words than those 
of the statute, but shows by the "ways in which" the offense was com- 
mitted ail the necessary circumstances; i. e., that the défendant de- 
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stroyed compétition, apportioned customers, limited production, and 
required uniform contracts. The "means by which" of the indict- 
ment are explanatory of the above clear averments, which show both 
the nature of the combination and the method of its opération. 

The spécial argument for the individual défendants on this branch of 
the demurrer seems to me to rest on the idea that tliere must ha\'e been 
a time when the corporations entered into a contract or contracts, 
which contractual relation was, in and of itself, the prohibited combina- 
tion, and that the statute should not be construed to apply to those who, 
not being parties to such original agreement, merely participated at a 
subséquent time in furthering the objects thereof. "Combination" is 
a word not yet possessed of an accurate légal meaning; its place in 
the terminology of criminal law is, I believe, no older than this statute. 
Of itself it means no more than "co-operation" — a union of effort — 
and if I am right in believing the act to be aimed at the resuit of such 
united effort or co-operation, it can make no différence whether those 
personally assisting in or contributing to such wrongful resuit were 
original laborei-s in the vineyard or came at the eleventh hour ; their 
statutory recompense is the same. 

(c) Tire conspiracy not described. Unlike "combination," "conspir- 
acy" is a term of art. In the anti-trust law it is to be interpreted in- 
dependently of the preceding words (United States v. Debs [C. C] 64 
Fed. at page 747), and an indictment thereunder should therefore de- 
scribe something that amounts to a conspiracy under the act conform- 
ably to the rules of pleadin'g at common law, as perhaps modified by 
gênerai fédéral statutes. The éléments of conspiracy to be hère con- 
sidered are that it must dépend upon the concerted action of tvvo or 
more persons to accomplish an unlawful resuit by any means, or a 
lawful resuit bv unlawful means. Pettibone v. United States, 148 
U. S. 197, 13 Sup. et. 542, 37 L. Ed. 419. The statute déclares, in 
effect, that if the purpose of the concerted action is to restrain trade be- 
tween the states, such purpose is unlawful, and the concert of action is 
a conspiracy. It is wide enough to cover, not only a destruction of the 
trade of competitors by wrongful means, as in United States v. Pat- 
terson (C. C.) 55 Fed. 605, but any restraint of Interstate trade if 
the same be accomplished by a predetermined and concerted action of 
two or more individuals. It is not necessary on demurrer to draw a 
distinction between the crimes of combination and conspiracy ; the sole 
question is whether the second count states a conspiracy within the act. 
It is admitted that "what was donc in pursuance of the alleged con- 
spiracy is irrelevant, and cannot be laid hold of to enlarge the necessary 
allégations of the indictments" (United States v. Patterson, supra, at 
page 639 of 55 Fed. ; United States v. Britton, 108 U. S. 204, 2 Sup. 
Ct. 531, 27 L. Ed. 698). Laying aside, therefore, the détails of the 
"overt acts," I believe, by the same reasoning hereinbefore applied to 
the combination count, that the conspiracy count does describe both 
the nature of the combined action and the illegality of the object 
sought to be accomplished. 

(d) Duplicity, etc. The analysis of the indictment first above made 
convinces me that each alleged offense is sufficiently charged. The 
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suggestion of duplicity rests upon the assumption that each one of the 
alleged "overt acts" is chargea as a separate indictable offense. The 
same analysis shows the error in this argument. The true reason for 
the rule against duplicity is that the "jury cannot spht up a count in an 
indictment, and find the accused guilty of a part and not guilty of the 
balance; their verdict must be an entirety." State v. Smith. T)! Me. 
086. I can see no possibility of the jury being tlius misled in this case. 

(e) Improper joinder. By this branch of the demurrer ail the de- 
fendants admit that the acts alleged were donc. The individuals aver 
that, ex necessitate rei, the acts were of the corporation. The corpora- 
tions déclare that, inasmuch as no corporation can commit a crime ex- 
cept through human instrumentality, the acts were human ; but, as 
there was but one crime, it must be fundamentally wrong to charge 
both the corporation and its instrument therewith. This argument 
seems to dépend upon the assumption that every factum set forth in the 
indictment is a pièce of joint activity by ail the défendants. This is 
not true. It is charged that the unlawful combination, conspiracy, or 
monopoly was the resuit of joint action, but ail of the persons alleged 
to be jointly responsible were not necessarily ail doing the same things 
at the same time. There is nothing inherently impossible in the cor- 
porations doing one thing and the individuals another at or about the 
same time, which things were utterly différent; yet ail, when dovetailed 
together, go to make up the joint product labeled by the act— combina- 
tion, conspiracy, or monopoly. It is conceivable that the évidence may 
show that the individual défendants were" not free agents, but acted 
tmder a species of corporate coercion, for which they should not be held 
personally responsible; but it is impossible to arrive at this conclusion 
on demurrer. The séries of cases arising under the indictment regard- 
ing the Dis<:illing & Cattle Feeding Company (In re Greene [C. C] 
52 Fed. 104, U. S. v. Greenhut, olFed. 205, and In re Terrell [C. C] 
51 Fed. 213), show no more than that the courts hâve conclusively 
presumed that the relation between a corporation and its stockholder 
is not such that the latter can be held to criminal responsibility for a 
violation of the law in which he is not alleged to hâve personally 
participated. 

It is not without significance that offenses as serious, in congression- 
al opinion, as those created by this statute are made misdemeanors. 
When the statute déclares that certain acts notoriously to be accom- 
plished under modem business conditions only through corporate in- 
strumentality shall be misdemanors, and further déclares that the word 
"person" as used therein shall be deemed to include corporations, such 
statute seems to me clearly passed in contemplation of the elementary 
principle that in respect of a misdemeanor ail those who personally aid 
or abet in its commission are indictable as principals. This is learnedly 
and fully treated by Van Brunt, J., in People v. Clark (O. & T.) 14 
N. Y. Supp. 642, and I am compelled to the conclusion that, under this 
statute, if the officer or agent of a corporation charged with fault be 
also charged with personal participation, direction, or activity therein, 
both may be so charged in the same indictment. This procédure bas 
been followed in People, etc., v. Détroit White L,ead Works, 82 Mich. 
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471, 46 N. W. 735, 9 L. R. A. 732, and OverlancI Cotton Mill v. People, 
etc., 32 Colo. 263, 75 Pac. 924, 105 Am. St. Rep. 74; nor do I think 
the holding in the rebates cases (United States v. N. Y. C. & H. R. R. et 
al., lately decided in this court, 146 Fed. 298) irrelevant to the prcsent 
issue. The indictments in those cases were based upon those clauses 
of section 1 of the act of February 19, 1903 ("'Elkins Act") chapter 
708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599], which dé- 
clares that "anything donc * * * by a corporation * * * which 
if donc * * * by any * * * officer thereof * * * would con- 
stitute a misdemeanor * * * shall also be held to be a misdemeanor 
commited by such corporation," and "every person or corporation 
who shall * * * grant or give * * * any * * * rebate 
* * * shall be deemed guilty of a misdemeanor." This is not a 
spécifie authorization for a joint indictment; it is a déclaration that the 
same act shall at one and the same time be a misdemeanor on the part 
both of the officer, who is the actor, and the corporation, who suffers 
him to act. The language of that statute seems to me to render a joint 
indictment permissible, but if, as in this case and under this statute, 
that which is complained of is not one single act, which is at the same 
time individual by nature and corporate by act of Congress, but a 
condition of facts to which both corporate and individual action may 
be contributed, a joint indictment is not onlv permissible, but, if it 
be desired to bring in ail the actors and produce ail the évidence, it 
may even be necessary. 

Having concluded that the material allégations of the indictment are 
well pleaded, there remain for considération the objections going to the 
merits of the charges. 

(a) No direct effect on Interstate commerce shown. Commerce 
among the states is not a technical légal conception, but a practical one, 
drawn from the course of business. The criterion as to whether any 
given business scheme falls within the prohibition of the statute is 
its eflfect upon interstate commerce, vi'hich need not be a total suppres- 
sion of trade nor a complète monopoly; it is enough if its necessary 
opération ■ tends to restrain interstate commerce, and to deprive the 
public of the advantages^ flowing from free compétition. Cf. U. S. 
V. Chesapeake & Ohio Fuel Co. (C. C.) 105 Fed. at page 93; Swift 
V. United States, 196 U. S., at page 375, 25 Sup. Ct. 281, 49 L. Ed. 
518 ; Northern Securities Co. v. United States, 193 U. S., at page 382, 
24 Sup. Ct. 436, 48 U Ed. 679. Applying thèse gênerai considérations 
and the case of Addyston Pipe & Steel Co. v. United States, 175 U. S. 
211, 20 Sup. Ct. 96, 44 L. Ed. 136, to the case in hand, I hâve no doubt 
that the arrangement alleged in the indictment immediately, directly, 
and of intention restrained interstate trade. It is enough to instance the 
allotment of certain tobacco manufacturers to certain paste producers 
by a secret agrecment that only the assigned producer would or could 
supply the needs of the manufacturer. This is a restraint of trade 
surpassing anything shown in the Addyston Case. Défendants seem 
to regard the original agreement between'the MacAndrews Company 
and the Young Company as the gist of this proceeding. That was but 
the first step, and the law looks not at any particular act, but at the 
140 1".— 53 
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aggregate effect of ail the acts. The whole séries of transactions is 
to be judged by its fruit, and not by the légal significance of any one 
occurrence. 

It may be admitted (to paraphrase the language of Jackson, J., in 
Re Greene [C. C] 52 Fed., at page 116) that the ownership by the 
défendant corporations of ail the licorice paste in this country is not 
what the statute condemns, but it does condemn the monopoly of, or 
attempt to monopolize, the Interstate trade or commerce therein. Thèse 
corporate défendants are said not only to hâve obtained control of their 
principal, if not their only, competitors, but, having done this (which 
may be within the décision in the case of Sugar Refining Co., 15G U. 
S. 1, 15 Sup. Ct. 249, 39 L- Ed. 325), they hâve seen to it that 
their product was followed from factory to consumer, until with their 
System working perfectly they not only controUed the source of supply 
and regulated production, but regulated the consumption of every 
person in the land who required what they made. This conduct "di- 
rectly concerned the shipment of goods from one state to another," 
and operated, "not alone upon the manufacturer, but upon the sale, 
transportation, and delivery of an article of Interstate commerce by 
preventing or restricting its sale." Montagne v. Lowrie, 193 U. S. 
38, 24 Sup. Ct 307, 48 L. Ed. 608, as cited in 193 U. S. 390, 24 Sup. 
Ct. 436, 48 E. Ed. 679. Not only do the facts alleged show a combina- 
tion producing a resuit detrimental to Interstate commerce, but they 
also show concerted action to bring about that resuit, and the resuit as 
shown constitutes that "virtual" monopoly in the Interstate distribution 
of the substance manufactured by the corporate défendants which 
brings the matter within the décisions differentiating the modem use 
of the Word "monopoly" from that grant by royal patent which was the 
origin of the phrase. People, etc., v. North River Sugar Réf. Co., 121 
N. Y. 582, 24 N. E. 834, 9 L- R. A. 33, 18 Am. St. Rep. 843; Id., 
54 Hun, 354, 3 N. Y. Supp. 401, 2 L. R. A. 33, 7 N. Y. Supp, 406, 
5 L. R. A. 386 ; State v. Standard Oil Co., 49 Ohio St. 137, 30 N, E. 
279, 15 L. R. A. 145, 34 Am. St. Rep. 541 ; De Witt Wire Cloth Co. v. 
N. J. Wire Cloth Co. (Com. PL) 14 N. Y. Supp. 277; Nat. Cotton 
Oil Co. v. Texas, 197 U. S. 115, 25 Sup. Ct. 379, 49 L. Ed. 689 ; 
United States v. Knight, 156 U. S., at page 17, 15 Sup. Ct. 249, 39 
L. Ed. 325. 

(b and c) Individual défendants not engaged in Interstate commerce, 
and every act alleged a corporate act, It is seriously urged that every 
act alleged in the indictment is a corporate act, and that, as the in- 
dividual défendants are présidents of the corporations, therefore the 
acts are not their acts, even though they actively performed them ; and 
further, even if such corporate acts operated on and related to inter- 
state commerce, that the men who gave the orders, wrote the letters, 
and signed the contracts were not in so doing engaged in Interstate 
commerce. 

As to the first branch of this argument I refer to my already stated 
opinion, that it cannot be ascertained upon demurrer whether the acts 
were ail corporate acts or not, or whether or to what extent the in- 
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dividual défendants in doing what they did were acting as mère clerks, 
or as advisers, devisors, or abettors. 

If the second branch of the argument is sound, it must resuit that the 
président of a railroad and the président of a collège are engaged in the 
same business, i. e., that of being président. It might as well be said 
that the governor of a state and the governor on a steam engine are 
both engaged in the business of being governor. 

(d) Corporation cannot conspire. The doctrine, much older than the 
Dartmouth Collège Case, 4 Wheat., at page 636, 4 L- Ed. 629, but there 
fixed in fédéral jurisprudence, that a "corporation is an artificial being, 
invisible, intangible, existing only in contemplation of law, and, being 
the mère création of law, it possesses only those properties which the 
charter of its création confers," bas been the excuse for much idle and 
artificial reasoning. It was long contended that even a civil liability 
arising from evil intent could not be visited upon an artificial being. 
This fiction bas vanished, and corporate liability on the civil side firmly 
established, even for assault (Lake Shore, etc., Ry. v. Prentice, 147 
U. S. 101, 1.3 Sup. et. 361, 37 h. Ed. 97), or conspiracv (Bufïalo Oil 
Co. V. Standard Oil Co., 43 Hun, 153; Id., 106 N. Y. '669, 13 N. E. 
826; West Va. Trans. Co. v. Standard Oil Co., 50 W. Va. 611, 40 S. 
E. 591, o6 L. R. A. 804, 88 Am. St. Rep. 895). It was even longer 
denied that a corporation could be indicted at ail. Regina v. Great, etc., 
Ry., 9 Q. B., 314. In People, etc., v. Clark, supra, the court déclares 
that the légal reasoning upholding this contention was the strange 
argument that a corporation could not plead in person, and therefore 
could not be called on to answer criminally. It certainly is now ad- 
mitted law that not only may corporations (the art of pleading by 
attorney having been discovered) be indicted for nonfeasance, but for 
such deeds of misfeasance as are complète by the mère doing of the 
thing prohibited, e. g., violation of the eight hour law (United States v. 
John Kelso Co. [D. C] 86 Fed. 304) ; receiving usurious interest 
(State v. First Nat. Bank, 2 S. D. 568, 51 N. W. 587) ; not stopping 
gaming at a fair (Commonwealth v. Agricultural Soc, 92 Ky. 197, 
17 S. W. 442). 

Authority is still producible, however, for the dogma that corpora- 
tions "cannot be indicted for ofi^enses which dérive their criminality 
from evil intention" (Commonwealth v. Proprietors of New Bedford 
Bridge, 2 Gray [Mass.] 339), nor "for any crime of which a corrupt 
intent or malus animus is an essential ingrédient" (State v. Morris & 
Essex Ry., 23 N. J. Law, 360). Therefore, thèse défendant corpora- 
tions claim that since in conspiracy evil intent is of the essence of the 
crime, inhérent impossibility renders the accusation futile. I think 
this is but the remuant of a theory always fanciful and in process of 
abandonment. The process is slow, but in Telegram Newspaper Co. 
V. Commonwealth, 173 Mass. 394, 52 N. E. 445, 44 L. R. A. 159, 
70 Am. St. Rep. 380, a court of great authority recently held in a 
proceeding for criminal contempt: 

"We think that a corporation may be liable criminally for certain offenses of 
which a spécifie intent may be a necessaiy élément. There is no more diffl- 
culty in imputing to a corporation a spécifie intent in criminal proeeedings thau 
in civil." 
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And to the same effect State v. B. & O. R. R., 15 W. Va. 362, S6 
Am. Rep. 803. It is notable that the okler cases asserting the immunity 
hère contended for are rarely décisions granting such immunity, but 
speak of it as somethîng theoretically true, yet net apphcable to the 
matter in hand. It seems to me as easy and logical to ascribe to a cor- 
poration an evil mind as it is to impute to it a sensé of contractual 
obligation. Thcre is an obvions physical difficulty in rendering a 
corporation amenable to corporal punishment, but there is no more 
intellectual difficulty in considering it capable of homicide or larceny 
than in thinking of it as devising a plan to obtain usurious interest. 
The limitation of power does not dépend upon the difficulty of imput- 
ing evil intent, but upon the impossibility of visiting upon corporations 
the punishments usually prescribed for greater crimes. The same law 
that créâtes the corporation may create the crime, and to assert that 
the Législature cannot punisli its own créature because it cannot make 
a créature capable of violating the law does not, in my opinion, bear 
discussion. 

(e) Monopoly bv one only. Section 2 of the act (Act Julv 2, 1890, 
c. 647, 26 Stat. 2(39 [U. S. Comp. St. 1901, p. 3200]) undoubtedly 
renders it possible for one single person to be punished under this 
statute for either a monopoly or an attempt to monopolize, whereas 
it is difficult to imagine one person combining, and, obviously, one 
person cannot conspire. But having regard to the modem use of the 
Word "monopoly" as meaning something quite diflrerent from the 
royal grant of earlier law, I see no reason why any number of persons 
may not enjoy a monopoly, or may not attempt to monopolize. F*ur- 
thermore, it is to be remembered that even when monopoly had its 
ancient meaning, the grant of the right was not limited to one person ; 
the granteed were frequently in the plural. 

Let the demurrers be overruled. 



UNITED STATES v. MacANDREWS & FORBES CO. et al. 
(Circuit Court, g. D. New Yorlc. January 17, 1907.) 

1. Cetminal Law — Ihentical Offexses. 

Where défendants were indicted in separate counts, one for combination 
and the otlier for monopoly. iii violation of tlie Sliennan anti-trust law 
(Act July 2, 1890, c. 647, 2« Stat. 209 [U. S. Comp. St. 3901, p. .3200]), 
sucli offenses were not identical, but were legally distinct and justitied. 
separate punishment on conviction. 

[Ed. Note. — Eor cases in point, see Cent. Dlg. vol. 14, Criminal Law, 
§§ 32, 33.] 

2. MoNOrOLlES — COMBTNATION IN ReSIRAINT OF INTEESTATE COMMERCE — EVI- 

DENCE — OVERT ACTS. 

A combination in restraint of Interstate commerce in violation of the 
Shernian anti-trust law was proven when the combination was shown to 
exist with intent to bring about restraint on Interstate commerce; the overt 
acts being merely cumulative évidence from which the intent, purpose anâ 
continuance of the combination miglit be Inferred. 

On Défendants' Motion in Arrest of Judgment and to Set Aside 
the Verdict. 
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Henry W. Taft, Sp. Asst. Atty. Gen. 

Delancey Nicoll and John D. Lindsay, for défendants. 

HOUGH, District Judge. The indictment which was considered on 
demurrer in opinion filed hercin December 3, 1900 (149 Ked. 823), 
having corne on for trial, and resulted in a verdict of guilty against 
the corporate défendants upon the first and third counts only — i. e., 
those for combination and monopoly under the Sherman anti-trust law 
(Act July 2, 1890, c. 64?', 26 Stat. 209 \U. S. Comp. St. 1901, p. 
3200]) — motion is now made to set aside the verdict upon numerous 
grounds, as to ail which except one I hâve in the opinion referred to 
expressed my views, and to those views I adhère. 

It is now urged that the charges of combination and monopoly as 
stated in the indictment and explained by the évidence constitute 
but one offense, and that, therefore, either (1) the verdict is void and 
judgment thereon un^avi'ful, or (3) that no punishment can be avvard- 
ed upon more than one count, as to impose a fine under both counts 
would amount to a double punishment for the same offense. This 
problem differs from that presented on demurrer. The indictment 
in form correctly charges both a combination and a monopoly ; and 
circumstances certainly exist under which the évidence to support the 
charge of combination would be quite différent from that proving 
monopoly. It is clear, also, that the two charges might not be prov- 
able against the same individuals : but with the testiinony before the 
court it is apparent that the évidence hère was in some sensé appli- 
cable to both charges, and, as the verdict shows, affected both défend- 
ants. If ail the crimes charged against a given person are committed 
in accomplishing one unlawful action or in bringing about one un- 
lawîully desired resuit, it is clearly improper to split up the trans- 
action into as many parts as thcre are crimes incident to the ful- 
fillraent of unlawful désire, and thus multiply punishment by multiply- 
ing indictments or counts. 

It appears to me that the décisions relied on by the défendants dé- 
pends solely on this admitted principle. Thus the forgery of a bond 
and mortgage is but one unlawful transaction, and separate indict- 
ments will not lie for forging the tvi-'o instruments, l'eople v. Peck, 
4 N. y. Cr. R. 148. And the obligation of street commissioners to 
keep the highways in repair is a single duty, and thcre cannot be 
separate indictments or counts each alleging a failure to keep a par- 
ticular street in repair and ail speaking as of the same date. State v. 
Commissioners, 6 N. C. 371. So, also, a conviction for arson is a bar 
to an indictment for murder in compassing the death of one burnefl 
in the building. State v. Cooper, l-'i N. J. Law, 3()1, 25 Am.. Dec. 
490, because the arson and the murder were simply successive stages 
of one offense. The true test of the correctness of the défendants' 
position is whether upon a review of both the facts and the law identity 
exists between the offenses proved in this case and called in the first 
combination and in the third monopoly. If identity does exist, a 
conviction under either count would be a bar to a prosecution on the 
other, and therefore a bar to punishment on both. The rule regarding 
identity of offenses is to discover whether the crimes under considéra- 
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tion are in substance precisely the same, or of the same nature or 
species, or that one crime is an ingrédient of the other. In this case 
the crimes of monopoly and combination are legally distinct. The 
offense under the first count was complète when the combination was 
actually formed with intent to bring about restraint of interstate com- 
merce. The additional overt acts were but cumulative évidence from 
which the true intent, purpose, and continuance of the combination 
might be inferred. But they were themselves the proof of the monopoly, 
and the monopoly consisted in their aggregate effect. That the prosecu- 
tion in overwhelmingly proving the existence, and intent, and continu- 
ance of the combination proved the monopoly does not in my opinion 
render the offenses identical, merely because ail the évidence offered 
was in a sensé applicable to both counts. How slight the différence may 
be to deprive the plea of former jeopardy or autrefois convict of vaîidity 
the cases clearly show. Identity of time so that it was impossible 
to separate the évidence regarding them, is not sufficient. People v. 
Bentley, 77 Cal. 7, 18 Pac. 799, 11 Am. St. Rep. 225. Identity of 
name, though différence in substance, is no bar. Gully v. State, 116 
Ga. 529, 42 S. E. 790. An acquittai for larceny of bonds is no bar 
to a conviction for fraudulent conversion thereof. Commonwealth 
v. Tenney, 97 Mass. 50. A burglary on the second floor of a house is 
a différent crime from robbery on the first floor, though the interval 
between the events is no longer than is required for the criminal to go 
downstairs (People v. Kerm, 8 Utah, 268, 30 Pac. 988), and an ac- 
quittai of murder by a shot from a gun is not a bar to accusation for 
the same murder by using the gun as a club (Guedel v. People, 43 
111. 226). See, also, PoUnsky v. People, 73 N. Y. 65, where the of- 
fense of selling adulterated milk under one statute is regarded as a 
différent crime from bringing adulterated milk into the city for sale 
under another statute. 

Believing that the offenses of combination and monopoly are dif- 
férent in law, and différent in substance and effect, it is necessary to 
deny ail the motions now pending and made by the défendants either 
jointly or severally. It is the judgment of the court that the Mac- 
Andrews & Forbes Company be upon its conviction under the first 
count of this indictment fined the sum of $5,000, and that the same 
Company be upon its conviction under the third count of the indictment 
fined the sum of $5,000 and that the J. S. Young Company be upon its 
conviction under the first count of the indictment fined the sum of 
$4,000, and that the same company be upon its conviction under the 
third count of the indictment fined the sum of $4,000, 



DR. MILES MEDICAL CO. v. JAYNES DRUO CO. et al. 

(Circuit Court, D. Massachusetts. December 12, 1906.) 

No. 300. 

INJUNCTION — INDUCIXG VIOLATION OF CONTRACTS— SUFFICIENCY OF BiLT,. 

A bill by a manufacturer of i)roi)rletary mecUeines, sold only to Whole- 
sale and retail druggists having direct coutracts with complainant, to en- 
joiu défendant from indueing such custoiners to breals sucli contracta by 
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selling to défendant In violation of their terms, Is sufficlently certain, 
although it does not speclfy the customers who hâve so been Induced to 
violate tbeir contracts, where it shows that, before reselling the medi- 
cines so procured, défendant removes the cartons, labels, and sériai num- 
bers from the bottles, so that they cannot be traced to any partlcular 
customer. 

2. Same. 

Such a biU states a cause of actloa for an Injunction where the con- 
tracts sought to be protected are lawful. 

8. CONTBACTS— LEGALITT—CONDIIION IN CONTBAOTS FOB SA'LB OF PbOPBIETABT 
MeDICINES— KlîSTBAINT Oï TBADB— MONOPOLIES. 

The manufacturer of an article sold as a medlclne, and made under a 
secret process or formula of which he Is the sole owner, may lawfully, by 
contracts with purchasers, impose such conditions as he sees fit with re- 
spect to the priées at which they shall be sold to others, or the persons 
to whom they may be sold ; and such contracts, like similar contracta with 
respect to articles made under a patent or copyright, are outside the rule 
of restraint of trade, whether at common law or under the fédéral anti- 
tiTist statute. Act July 2, 1890, c. 047, 26 Stat. 209 LU. S. Comp. St. 1901, 
p, 3200]. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol. 11, Contracta, §§ 
542, 544. 

Monopollstic contracta — validity as affected by public pollcy, see note 
to Chicago, M. & St P. Ry. Oo. v. Wabash, St L. & P. Ry. Co., 9 C. a A. 
666 ; Cravens v. Crater-Crume Co., 34 a C. A, 480.] 

In Equity. On demurrer to bill. 

Frank F. Reed, George L,. Huntress, and Edward S. Rogers, for 
complainant. 

Whipple, Sears & Ogden and Alexander Lincoln, for défendants. 

COLT, Circuit Judge. This is a bill in equity for an injunction and 
an account. The défendants hâve demurred to the bill. The grounds 
of demurrer relied upon are the spécial ground that the allégations of 
the bill are insufEcient for want of certainty, and the gênerai ground 
that the bill does not state a case which entitles the complainant to 
relief in equity. The material allégations of the bill may be summarized 
as follows: 

The complainant is the exclusive owner of certain secret formulas 
for making proprietary medicines, and is extensively engaged in the 
manufacture of thèse medicines. It sells thèse medicines to whole- 
sale and retail druggists on what is known as the direct contract plan. 
Under this System of agency contracts, the medicines are sold to job- 
bers, retailers, and consumers at fixed and uniform prices, and the 
jobbers agrée to sell only to retailers who hâve executed contracts, 
and thèse retailers agrée to sell only to purchasers for consumption. 
The medicines are put up in various original and distinctive cartons 
and bottles, bearing certain labels, trade-marks, and trade-names. As 
a means of identifying each package, sériai numbers are stamped upon 
the carton. 

Ail druggists are given full opportunity of signing thèse contracts 
and of obtaining thèse articles at fixed and uniform prices. Thèse 
contracts are in force between the complainant and nearly ail the whole- 
saîe druggists of the country and over 40,000 retail druggists. The 
purpose of the System is to prevent secret rebates, discrimination, price- 
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cutting, demoralization of trade, and injury to the réputation and good 
will of the complainant's business. 

The défendants are wholesale and retail druggists, having stores 
in various places in the city of Boston. Refusing the opportunity of- 
fered them to exécute thèse contracts, the bill charges that the défend- 
ants hâve combined and conspired with complainant's agents, and that 
they hâve adopted a System of illegally and fraudulently obtaining 
thèse medicines. The methods employed consist in inducing retail 
dealers to exécute contracts for the purpose of procuring thèse medi- 
cines from jobbers, and then turning over the medicines so procured 
to the défendants ; in procuring contracts from retailers, and persuad- 
ing jobbers to sell complainant's medicines, ostensibly to such retail- 
ers, but in reality to défendants ; in persuading and inducing retail 
druggists under contract with the complainant to supply thèse medi- 
cines to défendants in violation of such contracts, or by deceiving such 
retailers into sales by fraudulently stating that the purchases are for 
consumption, and not for resale. The défendants, it is alleged, offer for 
sale and sell the medicines so obtained at eut rates, thereby demoraliz- 
ing priées, depleting trade, and causing irréparable injury to the com- 
plainant. The défendants further employ the complainant's medicines 
as a means of attracting customers, and then substituting and selling 
other remédies, thus inducing such customers to abandon their original 
intention of pruchasing the complainant's medicines. In case of the 
sale of complainant's medicines, the défendants mutilate, obliterate, or 
cover up the trade-marks, trade-names, and sériai numbers upon the 
packages or cartons. 

The bill prays that the défendants may be enjoined from persuading 
persons wlio hâve entered into contracts with the complainant from 
breaking their contracts by selling and delivering to the défendants 
the complainant's medicines, and from procuring from any retail dru g- 
gist the exécution of contracts vi^ith the complainant, and from passing 
themselves off to any jobber under contract with the complainant as 
representing a retail druggist who has executed a proper contract, and 
from procuring in any way the complainant's remédies from any whole- 
sale or retail dealer who has entered into contracts with the complain- 
ant in violation of those contracts, and from mutilating or defacing the 
complainant's packages, or changing its cartons or labels, and for 
other relief. 

The theory upon which this bill is framed is clear. The complain- 
ant's medicines are only sold to wholesale and retail druggists under 
direct contracts with the complainant. The complainant finds that 
the défendants are selling its medicines at eut rates in mutilated pack- 
ages. The bill charges the défendants with having obtained thèse med- 
icines by unlawfully combining with, persuading, or deceiving, the 
agents of the complainant to break their contracts, and thus obtaining 
thèse medicines illegally and in violation of thèse contracts, and the bill 
seeks to enjoin the défendants from pursuing this course of conduct. 

The bill contains a suflîcieutly clear statement of ail the material 
facts to enable the défendants to make the proper défense thereto. It 
is probably impossible for the complainant to make the allégations more 
spécifie by naming the particular druggists with whom the défendants 
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liave combinée! and conspired, since it appears from the bill that the 
défendants obliterate the identifying sériai nunibers upon the packages 
they sell. By this means the complainant is preventcd from ascertain- 
ing the jobber or retailer to whom the package was originally sold. 
The bill, however, does set forth with great fullness the title and rights 
of the complainant and the violation of those rights. It allèges, in 
varions forms and with sufficient definiteness, the substantial facts of 
collusion, combination, and persuasion by the défendants with whole- 
sale and retail druggists who are under contract with the complain- 
ant. It is a course of conduct which the bill seeks to enjoin, rather 
than any particular act. The rules of certainty do not require any 
more spécifie statements in bills of this character. Swift & Co. v. Unit- 
ed States, 19(5 U. S. 375, 100, ^5 Sup. Ct. 276, 19 I,. Ed. 518; United 
States V. Bell Téléphone Co., 128 U. S. 315. 356, 9 Sup. Ct. 90, 32 L. 
Ed. 450. 

The remaining and more important question is whether the bill states 
a case for relief in equity. If the complainant's System of contracts is 
lawful, it is clear that the allégations of the bill are sufficient, for the 
bill charges the défendants with unlawfully conibining with and per- 
suading the complainant's agents to break their contracts, and thereby 
obtaining complainant's medicines in violation of those contracts, and 
this is a familiar and well-settled ground of équitable relief. Wells & 
Richardson Co. v. Abraham (C. C.) 146 Fed. 190: Dr. Miles Médical 
Co. V. Platt (C. C.) 142 Fcd. 606; Angle v. Railwav Co., 151 U. S. 
1, 14 Sup. Ct. 240, 38 L. Ed. 55 ; Garst v. Charles, 187 Mass. 144, 72 
N. E. 839; American Law IVwk Co. v. Thompson Co. (Snp.) 84 N. 
Y. Supp. 225 ; Board of Trade v. Christie, 198 U. S. 236, 251, 25 Sup. 
Ct. 637, 49 L. Ed. 1031; Exchantre Telegraph Co. v. Creeorv, L. R. 
1 Q. B. D. (1896) 147; Sperry & Hutchinson Co. v. Mechanics' Cloth- 
ing Co. (C. C.) 128 Fed. 800.' Sce, also, Heath v. American Book Co. 
(C. C.) 97 Fed. 533; Wallœr v. Cronin, 107 Mass. 555; Moran v. 
Dunphv, 177 Mass. 485. 59 N. E. 125, 52 h- R. A. 115. 83 Am. St. Rep. 
289 ; Lumley v. Gye, 2 El. & Bl. 216 ; Bowen v. Hall, 6 O. B. D. 333. 

It only remains to inquire whether the System of contracts set ont 
in the bill is lawful. It is to this point that the arguments and briefs 
of counsel hâve been largely addressed. The contention of the défend- 
ants is that thèse contracts are unlawful because they are in restraint 
of trade. In support of this position they do not rely so much upon 
the common-law rule as upon the fédéral statute. Act July 2, 1890, c. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]. 

The bill allèges that the complainant is the exclusive owner of thèse 
secret formulas, and the exclusive mantifacturer of thèse remédies. It 
follows that, until voluntary disclosure or lawful discovery, the com- 
plainant bas an exclusive property in thèse trade secrets, and has the 
exclusive right to make, use, and vend the articles made thereunder. 
The exclusive right of property in a trade secret is, of necessity, a 
monopoly, the same as a patent or a copyright. The complainant may 
make thèse articles, or refrain from making them. It may sell them, 
or refrain from selling them. It may sell them to one person, and not 
to another, and at such priées and upon such conditions as it may deem 
most advantageous. Contracts like those set out in the bill concerning 
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articles made under trade secrets, the same as similar contracts concern- 
ing articles made under a patent or a copyrig-ht, are outside the rule 
of restraint of trade, whether at common law or under the fédéral 
statute. Hartman v. Park (C. C.) 145 Fed. 358; Dr. Miles Médical 
Co. V. Platt (C. C.) 142 Fed. 606 ; Wells & Richardson Co. v. Abraham 
(C. C.) 146 Fed. 190; Dr. Miles Médical Co. v. Goldwaite (C. C.) 133 
Fed. 794; Bernent v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 
747, 46 L. Ed. 1058 ; Board of Trade v. Christie, 198 U. S. 235, 253, 
25 Sup. Ct. 637, 49 L. Ed. 1031 ; Garst v. Harris, 177 Mass. 72, 74, 
58 N. E. 174; Fowle v. Park, 131 U. S. 88, 97, 9 Sup. Ct. 658, 33 L. Ed. 
67; Park & Sons Co. v. National Wholesale Drugj^ists' Ass'n, 175 N. 
Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am. St. Rep. 578 ; Standard 
Fireproofing Co. v. St. Louis Co., 177 Mo. 559, 76 S. W. 1008 : Victor 
Co. V. The Pair, 123 Fed. 434, 61 C. C. A. 58 ; Heaton-Peninsular Co. 
V. Eurêka Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Central 
Shade Co. v. Cushman, 143 Mass. 353, 9 N. E. 629 ; Good v. Daland, 
121 N. Y. 1, 24 N. E. 15, 
Démarrer overruled. 



In re TOM HON. 

(District Court, N. D. California. September 6. 1900.) 

No. 9.807. 

1. ALIENS— CniNESE— EXCLUSrON— REGISTRATTON— JUDOMKNT. 

A judsment In luiheas corpus proceedliigs, remaadins; a Chlnese person 
to the custody of tlie master of a vessel in wîiicli be inunisfated. for dépor- 
tation, was vaoated by the subséquent passage of Act Cous. May 5, 1892, 
c. 60. 27 Stat 25, as ameuded by Act Nov. 3, 1893, c. 14, 28 Stat. 7 [D. S. 
Comp. St. 1901, p. 1320], providiniEC for the registration of Chinamen enti- 
tled to reiualn in tlie couutry and tbe registration oï petitioner thereunder. 

2. Same— Registration— Effectif— COLLATERAL Attack. 

Act Cong. Nov. 3, 1893, c. 14, § 6, 28 Stat. 7 [U. S. Comp. St. 1901, p. 
1321], requires Cbinese laborors entit.led to remain In tbe United States 
before tbe passage of the Cbinese exclusion act to apply to tbe collecter 
of Internai revenue of tlieir respective districts within six montbs for cer- 
tlticates of résidence, and tbat any Cbinese laborer rel'using so to register 
should be deemed and adjnd;,-ed unlawîully within tbe Dnited States, and 
migbt be arrested, etc. Hekl tbat, where a Cbinese person was duly reg- 
istered under sucb act as a natlve-born citizen, such registration was not 
subject to collatéral att.'iek in a proceeding to enforce a judgmont of 
déportation rendered against him before the registration law took effect 

Robert T. Devlin, U. S. Atty., and Benjamin L,. McKinJey and 
Frank A. Duryea, Asst. U. S. Attys. 
McGowan & Wright, for respondent. 

WHITSON, District Judge. Tom Hon, a Chinaman, arrived at 
San Francisco aboard the steamship Oceanic on or about August 
30, 1890. He was refused admission, and thereupon filed his pétition 
in this court for a writ of habeas corpus, claiming to be a native-born 
■citizen. The writ was duly granted, and the matter was set for hear- 
ing on the 3d day of September, 1890, at which time he was brought 
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into court, and, pending the hearing, which was referred to the com- 
missioner, he was admitted to bail in the sum of $1,500. On the day 
fixed he failed to appear before the coinmissioner, who found that he 
was not entitled to land in the United States, and reported his finding 
to that efifect. This fînding was affirmed, and a judgment entered for 
his remand to the custody of the master of the vessel, and for his 
déportation to China. He was not apprehended under that judg- 
ment, but has since continuously remained in the United States. In 
August, 190G, in coîitemplation of a trip to China, he made apphcation 
to the clerk of the court for a certified copy of the order, which he 
allèges he supposed had been made, discharging him from. custody, 
to be used by him as évidence of his right to return. The clerk hav- 
ing identifiée! him as the Chinaman who had been ordered deported 
by the judgment rendered in the habeas corpus proceeding in 1890, he 
was arrested by the marshal, at the suggestion of the clerk, and taken 
before the United States commissioner, upon the charge of being in 
the country contrary to the acts of Congress relating to the admission 
of Chinese persons. That matter is now pending before the commis- 
sioner. The présent controversy grows out of the application for an 
alias order based upon said judgment. This is resisted upon two 
grounds: (1) That the judgment rendered in habeas corpus is not 
res judicata as to the issues involved. (2) That the petitioner in the 
former proceeding, and who now resists the application, was on the 
2oth day of April, 1894, duly registered under Act May 5, 1892, c. 
60, 27 Stat. 25, as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 
[U. S. Comp. St. 1901, p. 1320], and now holds a certificate of 
résidence and is entitled to remain in the United States by virtue of 
such registration and certificate, notwithstanding the prior judgment 
of déportation. 

As to the first proposition, counsel hâve argued that the court had 
no jurisdiction to order the déportation of the petitioner upon his 
application for a writ of habeas corpus, and that the judgment rend- 
ered upon that application must be regarded as a déniai of the péti- 
tion, and, in so far as it directs déportation, as in excess of juris- 
diction. If the rule for which they contend be admitted, namely, that 
the judgment rendered in 1890 is not conclusive upon the court now, 
it may be observed that it does not necessarily follow, regarding it 
purely as a déniai of the application for a discharge, that it would not 
authorize the remanding of the défendant to the vessel, and to the 
custody of the person commanding such vessel, in this proceeding, 
which is in reliance upon it. To that extent, if the judgment still 
subsists, it would perhaps be incumbent upon the court to enforce it. 

The effect of a certificate of résidence upon the status of one secur- 
ing it is vital hère. It is not to be overlooked that Congress could 
hâve repealed the exclusion acts altogether; that the repeal of such 
laws would hâve entitled Chinamen hère at the time to remain, and 
those not hère to hâve entered the country ; that it is onl}' by virtue of 
the prohibitory acts that Chinese are excluded. It cannot be doubted 
that Congress could hâve expressly provided that ail persons under 
judgment of déportation at the time of the adoption of the législation 
under considération should be entitled to register, and upon such 
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registration to remain in the country ; and this by virtue of its plenary 
power to deal with the subject. A judgment of déportation could not 
stand as against a repeal of the laws wliich exclude Chinese. One 
against whom such a judgment had been rcndered could, in case of 
repeal of the exclusion acts, insist that the judgment failed with the 
repeal of the law which authorized it. It is a familiar rule that the 
repeal of a statute providing for the punishment of criminal offenses 
precludes prosecution for those committed prior to its repeal, uniess 
there is a saving clause in the repealing act. FuU power is vested in 
Congress to legislate upon the subject, eithcr by repeal of ail ex- 
clusion acts or the modification of them, and this carries with it the 
incidental authority to relieve persons, conditionally or unconditionaliy, 
against whom those charged with the exécution or enforcement of the 
laws may bave proceeded in pursuance of existing provisions. \Ve 
are to look for tbe législative intent by an examination of the language 
used, indulging such necessary implications as the ruies of con- 
struction justify. The collector of internai revenue was empowered to 
consider and pass upon applications for registration. Jurisciction 
was conferred upon him. The courts were not invested with power in 
the first instance to issue certificates, nor with supervisory control 
on appeal. It was only where, in case of accident, sickness, or un- 
avoidable cause, one had been unable to secure tîie certificatc re- 
quired by law, that they had any discrétion in relation to the matter. 
With thèse exceptions, which could only incidentally arise in cases 
being prosecuted for déportation, the control of registration and the 
issuing of certificates was reserved for the executive branch. The 
right to décide présupposes the duty of hearing évidence or making 
Other investigation. After the inquiry, of whatever nature the col- 
lector saw fit to make, he passed upon the qualifications of those seek- 
ing to register, and issued or refused his ccrtificate accordingly. To 
give efficacy to the législation, some force and effect must be given to 
the certificate which he was authorized to issue. The purpose of 
Congress in requiring registration being to supply a record from wdiich 
the officers of the government could ascertain by référence to it those 
of our Chinese population who were rightfully hère, and therefore 
entitled to remain, it is manifest that the tribunal created for that 
purpose had full power. This was made clear by the act of 1893, 
a quotation from section 6 of which reads : 

"And it shali be the duty of ail Chinese laborers within the limits of the 
United States who are entitled to remain in the United States lefore tlie 
passage of the act to which this is an amendment to apply to the coileetor 
of internai revenue of tiicir respective districts witliin six months after tlie 
passage of tliis act for a certificate of résidence; and any Chinese l<Ujorer 
within the limits of the United States who shali negiect, faii, or refuse to 
comply with the provisions of tliis act ahd tlie act to which this is an amend- 
ment, or who, after the expiration of said six months, siiall be found witliin 
the jurisdiction of the United States withoiTt sucli certificate of résidence, 
shali be deemed and adjudged to be unlawfullv within tlie United States, 
and may be arrested," etc. 28 Stat. 7 [U. S. Comp. St. 1001, p. 1321]. 

Attention lias been callcd to that portion of the section which reads, 
"who are entitled to remain in the United States," upon which the 
argument iS' based that, the défendant not being at the time entitled 
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to remain, the certificate was issued to one not within the provisions 
of the law. But, while it was not intended that any Chinese person 
not entitled to remain in the country should hâve a certificate, it was 
intended that the collector of internai revenue should pass upon ail 
applications, and that his certificate, so long as in force, should be con- 
clusive évidence of that right. The rule was prescribed for the govern- 
mcnt of the collector, and it was for him to find who were entitled. 
Congress made a new departure, and defined the method by which 
Chinese in the United States might obtain évidence of their right to 
be in the country, and this was apparently intended as a starting- 
point, and the courts hâve no jurisdiction to' collaterally assail a con- 
clusion reached by the collector in this regard. This can only be donc 
in a direct proceeding to cancel the certificate. The following from an 
opinion of Judge De Haven lucidly explains the soundness of this 
view : 

"It is very elear that uncter this statute each collector of internai revenue 
was eharged with the duty of ascertainiug and determiniug whether tho 
Chinese person aiiplylng to him for the certificate of résidence provlded for 
was entitled thereto, and I am entirely satisfied that, in any collatéral in- 
quiry coneerning the right of its holder to remain in the United States, such 
certificate is conelusive évidence of the facts recited therein. The issuance 
of such certificate is the solemn act of the governtnent, of whieh a permanent 
record i.s made, and i.s intended to furnisli évidence of the right of the holder 
to remain in the United States. Tlie right which the certificate confers is 
a valuable one, of which the holder can ouly he dejirived by the judgment of 
a court of equity, in a direct action brought by the T'nited States for the pur- 
pose of annulling it, or in a proceeding for déportation, by proof that since 
its Issuance the holder bas forfcited his right to remain in tlie United States 
by departing therefroni without procuring from the collector of customs of 
the district from which he departed a certificate entitling him to re-enter 
the United States, as provlded in article 2 of the treaty of March 17, 18S)4, 
between the United States and China, and the régulations adopted by the 
Treasury Department for the purpose of carrying out the provisions of that 
article." In re See Ho How (D. C.) 101 Fed. 115. 

This décision is abundantly sustained by the reasoning in United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. fi44, 49 T- Ëd. 1040, al- 
though the identical question was not before the court. 

It bas been suggested that, inasmuch as the judgment is valid upon 
its face, the défendant should under it be remanded to the vessel, and 
be left to his remedy by writ of habeas corpus, whereby, if his con- 
tention is correct, he could be immediately discharged. Whether he 
could be so discharged by that method, in the light of the Ju Toy Case. 
it may be confessée! is open to doubt; but certainly, when a national 
court bas jurisdiction over a Chinese person who claims to be a na- 
tive-born citizen of the United States, who has been continuously in 
the country for the past 16 years, and who has lived hère most of 
his life, it will not subject him to the hazard of sumniary banishment 
upon a judgment which has been annulled by congiessional législa- 
tion, without at least giving him an opportunity to présent proofs of his 
citizenship and to establish the right to live in his native land. 

For the reason that in the présent state of the record it appears that 
there is no subsisting judgment, the application will be denied. This 
ruling is strictly limited to the application before the court.. The af- 
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fidavit attached to and made a part of the protest is not controverted. 
What may develop upon the hearing before the commissioner it would 
be improper at this time to anticipate. 



THE CHARLES NELSON. 

(District Court, W. D. Washington, N. D. December 28, 1906.) 

No. 3,259. 

1. Shipping— Steameb Caeeting Excessive Numbek of Passengees— Liabil- 

ITY TO Penalty. 

A steamship which left San î'ranclseo for Seattle a few days after the 
destiniction of the former city by earthqualie and flre heU not subject to 
the penalty prescribed by Kev. St. § 4465 [U. S. Oomp. St. 1901, p. 3046J, 
for carrying more steerage passeugers than the number allowed by her in- 
spection certifleate, nor liable to such passengers in damages for the in- 
eonvenience and privation resulting to them from the overcrowding and 
from a shortage of water, where the excess of passengers was due to the 
confusion caused by the destruction of the city and the company's office, 
and occurred notwithstanding its efforts to prevent it, and the shortage 
v?as due to the company's inability to procure vs^ater or sufficient coal for 
Its condenser in San Francisco, and to bad weather which prolonged the 
voyage. 

2. SAME— DiSCBETION OP COUBT. 

A court of admiralty may, in the exercise of a judieial discrétion, refuse 
to impose on the owner of a steamship the penalty prescribed by Eev. St. 
§ 44G5 fU. S. Comp. St. 1901, p. 3046], for carrying more passengers than 
the number allowed by the vessel's inspection certifleate, where, because 
of extraordinary conditions existing, such imposition would be inéquitable. 

In Admiralty. Suit in rem by passengers to recover damages for 
failure of the carrier to furnish suitable accommodations and food on 
a vovage at sea, and also to recover penalties under section 44G5, Rev. 
St. Û. S. [U. S. Comp. St. 1901, p. 3046] , for the carrying of an ex- 
cessive number of passengers. Hearing on the merits. Libel dis- 
missed. 

James Kiefer, for libelant. 
Kerr & McCord, for claimant. 

HANFORD, District Judge. There are 10 libelants in this case, 
ail of whom were steerage passengers on the steamship Charles Nelson, 
on a voyage from San Francisco to Seattle in the month of May, 1906. 
The libel charges that the steerage passengers suffered a great deal 
of discomfort on the voyage, caused by crowding the decks with 
freight, and inadéquate room, and an insufificient number of berths for 
the steerage passengers, and lack of a sufficient supply of drinking 
water and food improperly cooked and not served nicely. For this 
cause the libelants claim damages and return of the amounts paid for 
their tickets. The libel also charges that there was received and car- 
ried on board the ship 14 steerage passengers in excess of the number 
limited by the ship's inspection certifleate, and for this cause they claim 
the penalties prescribed by section 4465, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 3046]. 
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The évidence proves that the voyage was two or tHree Hays longer 
than the time usually required by steamships for making the run from 
San Francisco to Seattle, and that there was a great deal of discom- 
fort among the steerage passengers. The voyage was prolonged by 
reason of stormy weather, and the discomforts complained of were 
partly incident to bad weather and partly to overcrowding of the 
steerage quarters. It is the opinion of the court, however, that the 
«xtraordinary conditions existing at San Francisco when the voyagf- 
was undertaken justify and require the exercise of judicial discrétion 
and that according to principles of eqnitv the libelants are not entitled 
to prevail. The évidence fully sustains the following statement, con- 
tained in the respondent's answers to interrogatories propounded by 
the libelants: 

"For answer to Interrogatory 1 : Tickets were offered for sale at the office 
«f the Charles Nelson Company in San Francisco, at the Stewart Street Doclc, 
and at No. 918 Broadway, Oakland, Cal. 

"For answer to Interrogratory No. 2 : There were sold in the manner here- 
Inafter stated, and not otherwise, at least 27 steerage tickets for the voyage 
«f the Charles Nelson begun May 2, 19Dtl. Further answerlng sald inter- 
rogatory, clalmant states that a few days prlor to the sailing of sald vessel 
the City of San Francisco was practically destroyed by earthquake and fire ; 
that the docks in said clty were largely destroyed, and the place of business 
of the clalmant was totally «Jestroyed ; that the usual ticket agencies in San 
Francisco where the clalmant soid tickets for voyages to Puget Sound were 
destroyed by fire; that for the accommodation of parties desiring to leave 
San Francisco by steerage on the vessel Charles Nelson, and in the iight of the 
great disaster in San Francisco, the claimant reduced the fare for steerage 
passengers on said trlp, and to accommodate intending purchasers o£fered 
tickets for sale at Oakland, as well as at its office and at the dock In San 
Francisco; that the claimant, on aecount of the destruction of its place of 
business, was at that time unable to obtain offices in the ci^ of San Francisco, 
-and was maintalnlug an ottice in Oakland, Cal. ; that up to a time subséquent 
to the time when sald vessel sailed there was no télégraphie or téléphonie 
communication between Oakland and San Francisco, and no means of com- 
municating otber than by spécial messengers, and on aceount of the confusion 
due to the fire and earthquake it was eieeedingly ditiicult to oomnmnicate 
with the claimant's several agencies by private messenger; that a tsw hours 
before said steamer sailed there had been sold at its Oakland office for said 
voyage 15 steerage tickets, and the claimant learned that 7 tickets had been 
sold at the Stewart Street Dock in San Francisco ; that as soon thereatter 
as it was able to get into communication with its agencies in San Francisco 
the claimant wlthdrew ail tickets from sale, and directed the agents to refund 
to holders of tickets alwve 16 the purchase money. 

"For answer to interrogatory No. 3: Claimant states that the said steamer 
Charles Nelson sailed from San Francisco on said voyage at 11 o'clock p. m. 
May 2, 1900 ; that the earthquake and flre in San Francisco had destroyed 
ail of the electric liglit and gas plants In the eity, and the pier from which sald 
vessel sailed was uulighted, and there were no means or faeilities for light- 
Jng same; that about 1 o'clock p. m. tlie clalmant began taking passengers 
aboard sald vessel ; that the captain of the sald ves.<îel placed at the gang 
plank the steward, Mr. Elliott, and specifically directed him, in the ligbt of the 
fact that more than 10 steerage tickets had been sold, to admit but 16 steerage 
passengers, and the said steward, after checking aboard 16 steerage pas- 
sengers, refused to admit any other steerage passengers aboard said vessel, 
and directed al! thereafter appearing with tickets to return to tl5e agency 
where they had purchased the sarae and informed them that thelr money would 
be ref unded ; that some of the steerage passengers refused admission to saitj 
vessel left the dock, and others remained about the dock; that the clalmant 
.and its officers used ail due dUigence to preveut any niore than 16 steerage 
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passengers to take passage on said vessel ; that in tlie darknéss of the nigbt, 
by reason of the uuliglited condition of the docli, it was ascertained, on the 
morning of the 3d of May, wlien the ticliots were collected on said vessel, that 
11 steerage passengers in excess of the l(i, and 3 stowaways, had come aboard 
said vessel without the laiowlodge or consent of its owners ; that said vessel 
was then at sea, and a distance of more tban 100 miles from the port of San 
Francisco and had until a short time prior thcreto a small schooner in tow ; 
that it was Impracticable at that time for the said vessel to return to San 
Francisco. 

"For answer to interrogatory No. 4 : The claimant states that on the next 
morning after said vessel sailed it was discovered that there were 3 stowa- 
ways aboard said vessel, who were requirod by tbe master thereof to work 
their passage to Seattle, and they were berthed in the lazarette with the 
erew. 

"For answer to interrogatory No. 5; Claimant states that said vessel was 
allowed to carry 16 steerage jiassengers. 

"For answer to interrogatory No. 6: Claimant allèges that it had berths 
or bunks equipped with mattresses for 16 steerage passengers on said voyage. 

"For answer to interrogatory No. 7: Claimant states that the said vessel 
at no time had furnisbed blankets for steerage passengers ; that it never bas 
fui'nished any other eqnipment than bunks, with matti'esses, as aforesaid. 

"For answer to interrogatory No. 8 : Claimant states that the table and mess 
accommodations for steerage passengers aboard said vessel on said voyage 
and ail other voyages was tbe messroom of the crew, where there were tables 
and accommodations to seat S persons at a meal, and in this connection f urther 
states that the steerage jjassengers on the said voyage ])referred to hâve tlieir 
meals served on the after liatch rather than wait their turn in the m?ss- 
room, and tliat their nieals were servedi on the after hatch, in aecordant'C \^-ith 
their desires, and no one of s.nid steer.Tge passengers on said voyage ever made 
any complaint to any offlcer of said vessel by reason thereof." 

The évidence also proves that the ship could not obtain fuel, nor 
fresh water, at San Francisco. Her condensing apparatus afforded the 
only means of furnishing fresh water, and by reason of the extra time 
consumed in making the voyage her stipply of fuel was nearly ex- 
hausted when slie arrived at Seattle, and the neccssity for economizing 
fuel prevented the continuous working of her condenser, so that there 
was a scant supply of water. Her offîcers, however, did the best they 
could under the circumstances for the comfort of the passengers. 

The appalling disaster which suddenly rendercd a great multitude 
of people in San Francisco homeless and destitute is a matter of com- 
mon and gênerai knowledge, and due crédit should be given to the 
generous impulses of offîcers and managers of railroads and steam- 
ship lines which prompted them to make extraordinary exertions to 
facilitate the émigration of the many who hastened to leave the ruins 
and désolation which surrounded them in that city. It is plainly ap- 
parent that the désire of the libelants to get away from San Francisco 
was too strong to admit of any questioning of the sufficicncy of the 
accommodations afforded by the Charles Nelson before going aboard 
of her, and their demands are as ungracious as would be the case if 
they had been castaways, and were suing a rescuing ship which had 
brought them away from a desolate shore. The évidence proves that 
the officers of the Charles Nelson did not intend to oppress the libelants, 
nor to violate the law by receiving on board an excessive number of 
passengers, and that the overcrowding of the ship was occasioned by 
the intrusion of those who came on board in the darknéss. After the 
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number of passengers which the ship was authorized to carry had been 
admitted, the captain had refused to receive an additional number. 

For this reason, I direct that a decree be entered dismissing the suit, 
at the libelant's costs. 



ELLIOT et al. v. ATLANTIC CITY. 
(Circuit Court, D. New Jersey. January 11, 1907.) 

L QUIETING TiTLB — EVIDENCE. 

In a suit to quiet title to certain land, the fact that bulldlnss whIch 
were formerly loeated on the land, and which were removed therefroui ttut 
two or three years prier to the beginning of the suit, and the construction 
and maintenance of Jetties from the iand in question Into the océan, was 
admissible as évidence of complainants' title. 
2. Same — JUBisDicTioN — Requtsites — Natube or Possession. 

In a suit to quiet title to certain land, authorized by Lawa N. J. 1870, 
p. 20, c. 153, possession in fact, as distinguislied from constructivp jios- 
Bession. arising merely by virtue of the légal title, Is esseutial to couler 
jurisdiction on the court to try such action. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 41, Quietlng Title, { 8.] 

5. Same. 

In a suit to quiet title. as authorized by Laws N. J. 1870, p. 20. e. 153. ac- 
tual posse.ssion of the principal tract is sul1i<'ient pcssession of adjoliiing 
uninclosed land in controversy, held under the same title and used iu con- 
nection with such principal tract 

4. Dedioation — Streets— M.\ps — Constbtjction. 

A map of a city as originally drawn showed M. avenue to be a street lOO 
feet wide, but before the map was flled a line had been drawn tlirou^b the 
center of the street for a space of four bloclis, brolien at each iniersecting 
Street for a distance equal to the vi'idth thereof, and side liiies were drawn 
from the ends of the center line thus broiten to the corners of each bloeli 
fronting an inlet of the océan, so that within each of such four lilocl^s one- 
half of the street had apparently been eut off and added to tlie adjacent 
bloclî. Beld, that the flling of the map in such condition oiierated as a 
dedication of only 50 feet for M. avenue along the bloclis in question. 

6. Navigable Watehs — Acceetton — Ueliction. 

Where land embraeed witbin the lines of a street as dedicated was sub- 
sequeutly eaten away by tide water and thereafter replaced by accretion, 
the land so added was subject to the easement created by the dedication. 

6. Eminent Domain— Municipal Cobpobations— Strebts— Impeovemenxs— Ob- 

dinances. 

^^'here a street as orlginally dedicated was only 50 feet wide. the clty 
could not acquire a riglit to more tlian the aniount dedicated, either by an 
improvement ordinance or In any other mauuer except by coudemnation 
proceedlngs. 

7. Dedication — Accepta nce. 

After the dedication of a street the city passed an ordinance providlng 
that ail avenues, streets, and highways within the corporate iimils of the 
city then laid, used, designated, or delineated on the niaps and plans of 
the city, or dedicated to public use within the corporate lin)its of tlie city, 
were thereby aceepted and declared to be streets, avenues, etc.. n-ithln the 
control of the city. Hcld. that such ordinance took etfect Immediately, so 
that a street shown on the original plan of the city then became a public 
street to the full extent of its dedication. 

8. Vendob and Purchasee— Bona Pidb PuRonASEB— Notice. 

Complainants' predecessor In title commenced suit In a State court 
against défendant city to quiet title to certain land in controversy claimed 
by the city for street purposes, and a final decree was entered against 
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défendant. Before complainants purchased tbe land, they obtained In- 
formation concerning such decree from the solieitor of complainants' gran- 
tors, who, however, falled to Inform them that the decree tiad been opeiied, 
and that the city had been allowed to answer, and that tbere had been no 
final hearing. Complainants purchased without an examination of tbe rec- 
ords. MeU. that tbey assumed tlie risk of the trutb of the sollcitor's state- 
ment, and tbat the decree did not operate as an estoppel aguiust the city. 

In Equity. On bill to quiet title. 

Thompson & Cole, for complainants. 

Harry Wooten and Godfrey & Godfrey, for défendant 

CROSS, District Judge. The bill of complaint herein is filed to 
quiet the titîe to certain real estate at Atlantic City under an act of 
the state of New Jersey entitled "An act to compel the détermination 
of claims to real estate in certain cases, and to quiet the title to the 
same," approved March 2, 1870 (Laws 1870, p. 20, c. 153, and the 
amendments thereto). The controversy is over the alleged existence 
across the premises described in the bill of complaint of an avenue 
designated as Maine avenue, between Atlantic and Baltic avenues, and, 
if such an avenue be found to exist, then as to its width. The com- 
plainants admittedly bave an undisputed title to the lands described in 
their bill, and, indeed, ail of the jurisdictional facts are admitted, ex- 
cept that the complainants are in peaceable possession of the lands 
in controversy. It appears that the lands are beach lands, and a por- 
tion of them, at least, is subject to the ebb and flow of tidal water 
from Absecon Inlet and the Atlantic Océan. I think the complain- 
ants hâve shown ail the possession that the lands are capable of in 
their natural condition, and that such possession is peaceable. They 
hâve shown that there was a large building upon the land but two or 
three years prior to the time they purchased it; that such building 
stood there for several years, until it was injured by a storm, when for 
that reason it was removed by its owners. The piles, however, upon 
which it was constructed, still remain. At the time the building was 
there, there was also adjacent to it a toboggan slide. Both of thèse 
structures were used, for a considérable period of time, for amusement 
purposes. Moreover, after the complainants acquired title, they built 
jetties upon the property at différent places, with the intent of reclaim- 
ing the submerged portion of the land from the océan. Thèse jetties 
were in existence when this suit was commenced, and the right of 
the complainants to erect and maintain them does not appear to bave 
been disputed. In 1901, after the complainants acquired title, the 
city constructed a temporary boardwalk over a portion of the lands, 
which, however, it subsequently removed upon notice from the com- 
plainants that such act constituted a trespass; and furthermore, the 
city subsequently accepted a grant from the complainants, the exact 
object and purport of which, however, does not appear. In Oberon 
Land Company v. Dunn et al., 56 N. J. Eq. 749, 40 Atl. 121, Vice 
Chancellor Gray, speaking of the possession required by the statute 
to confer jurisdiction upon the court, says: 

"Thls peaceable possession mnst exist at the time of the fliing of the bill ; 
but the evideuce of such a possession may be the action of the complalttant, and 
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ot those under whom It claims, at any reasonable time preceding the begin- 
ning of tbe action in tbis court. Any acts regarding tbe premises whicb would 
naturally convey to an onlooker tbe sensé tbat tbe party doing or directing 
tbem was tbe owner are evidential of sucb a possession as tbe statuto contem- 
))Iate8. Thèse acts must necessarily vary greatly, according to tlie character 
of the property in question. A bouse would not be dealt witb as would a 
tract of woodland, nor a sand beach property as would a farm." 

The doctrine thus enunciated is reasonable, and applicable to the 
point under considération. I think it entirely proper to consider the 
buildings which were formerly located upon the land, and vvhich were 
removed therefrom but two or three years prior to the beginning of 
this suit, as well as the construction and maintenance of the jetties, 
as évidence of complainants' possession. The testimony also indicated 
other acts of possession of a less conspicuous character, which it seems 
unnecessary to set forth. Possession in fact, as distinguished from con- 
structive possession, which arises simply by virtue of the légal title, 
is essential to confer jurisdiction upon the court; but actual posses- 
sion of the principal tract is sufficient possession of adjoining unin- 
closed land, held under the same title and used in connection there- 
with. Sheppard v. Nixon, 43 N. J. Eq. 627, 13 Atl. 617; Yard v. 
Océan Beach Association, 49 N. J. Eq. 306, 24 Atl. 729. 

The défendant sets up a claim to an easement over a portion of the 
land in controversy for the purpose of a public street or highway. The 
portion thus claimed is alleged to be 100 feet in width, and to extend 
across the property from Baltic avenue to Artic avenue, and is known 
as Maine avenue. The city maintains the existence of such avenue 
by reason of a dedication made by predecessors in title of the com- 
plainants, who in 1852 fîled a map, known in the case as "Plan of At- 
lantic City," on which Maine avenue was laid down, and also because 
by divers subséquent deeds, appearing in the chain of title to the plot 
of ground described in the bill of complaint, Maine avenue has been 
recognized. It is contended on behalf of the complainants, however, 
that the city is estopped from claiming such dedication of the ave- 
nue for reasons which will appear later; and further, that if not so 
estopped, such dedication exists only as to an avenue 50 feet in width, 
or, at the most, 75 feet in width, and not to an avenue 100 feet in 
width, as claimed by the city. The map above referred to embraces a 
very large tract of land, practically the entire site of Atlantic City. 
It is drawn to a scale, and counsel for both parties agreed that for 
some portion of its length Maine avenue, measured by such scale, 
is 100 feet in width, and as laid down on said map extends for a dis- 
tance of eight blocks. The original map was not produced, but a copy 
was, and counsel agreed that the lines on the original map indicating 
Maine avenue are blue in color, and that, measuring from the north 
end thereof southward for four blocks, the street as indicated there- 
on is undoubtedly 100 feet wide. Beginning, however, with Baltic 
avenue, and for the remaining four blocks, including the block in ques- 
tion, a line has been drawn through the center of Maine avenue of the 
same color and size as the side lines ; that this line is broken at each 
intersecting street for a distance equal to the width of such intersect- 
ing street, to allow for its uninterrupted passage, and that side lines 
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are drawn from the ends of the center line thus broken to tlie cor- 
ners of each block fronting the inlet, the effect of which is that at each 
block apparently one-half of Maine avenue has been eut off, inclosed 
with, and added to, the adjacent block; or, stated in another way, each 
block from Baltic avenue southward on the side of Maine avenue to- 
ward the inlet, including the one in controversy, has been extended 
so as to include 50 feet of Maine avenue as originally laid down on the 
map. This is the situation as shown by the map when it was fil éd. 
There is no testimony offered to explain why the map was thus made. 
The deeds above referred to throw no light upon the question involv- 
ed; they do, indeed, recognize Maine avenue as existing, but do not 
show its widtli, or not with any degree of certainty. The map must 
therefore speak for itself, and be interpreted by the court as any other 
writing would be, with the sole object of determining therefrom the 
intention of its makers. The question of dedication is always one of 
intention, to be derived from existing facts or circumstanccs. The 
rule as laid down in 9 Am. & Eng. Ency. of Taw (2d Ed.) title "Dedi- 
cation," p. 36, and which is abundantly supported by authority, is as 
foUows : 

"An intontion on tbe part of tlio owner of the Innd to part \yitli pome right 
tliereiu. and to vest an easement in the public, is tlie flrst esseutial of a valid 
dedication. for one cannot he deprived of his pro])prty without compensation 
against his will. Animus dedicandi is the vital T)rinciple, and if this is not 
présent the dedication fails. * * * As. the intent of the owner is essential, 
it must be clearly and positively shown." 

Speaking in a gênerai way, the distance between the eastcrly line 
of Maine avenue and Absecon Inlet, as shown on the map, is on an 
average about twice as great in front of the blocks where Maine 
avenue is admittedly 100 feet wide as it is in front of the blocks where 
it has been divided as above stated, and counsel for the complainant 
argues that this fact discloses the reason why Maine avenue was ap- 
parently narrowed to one-half its original width ; his point being that, 
when the map was finished, but before it was filed, or any dedication 
of the Street made, it was discovered that the block in controversy 
and the remaining blocks southward of it were of insufficient depth for 
building purposes unless 50 feet were taken ofif from Maine avenue 
as originally planned, and added to them. I can see no reason, and 
none has been suggested, why Maine avenue should bave been treated 
as it was at this point and beyond to the océan, unless the inten- 
tion was to narrow Maine avenue. The suggestion of counsel, there- 
fore, seems pertinent and forceful. It clearlv was the orij^-inal inten- 
tion of the dedicators to hâve the street 100 feet in width throughout, 
but it is equally clear to my mind that before the map was filed its 
width for a certain distance was for some reason narrowed to 50 feet. 
The problem, with such light as exists, is somewhat perplexing, since 
it is difficult to say with absolute certainty what the intention of the 
owners of the land was when they made and filed this map, but I do 
not see my way clear to say that land which was with apparent délibéra- 
tion carved off from the street of which it had clearly been intended 
to form a part, and then attached tO' and inclosed with an adjacent 
block, thereafter remained a part of the street. As a matter of fact. 
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it is not a part of the street; it is excluded therefrom. The case of 
Princeton v. Templeton et al., 71 111. 68, is worthy of considération 
upon the question ot the proper construction of the map. My conclu- 
sion is that the dedicators originally entertained the idea of laying out 
the street to the width of 100 feet throughout its entirc length, but 
subsequently, and before the map was filed or deeds referring thereto 
were made, for some reason (and it is a matter of indifférence vvhat 
the reason was), changed their mind, and narrowed it to ôO feet. Up- 
on the facts presented, Maine avenue was dedicated across the land 
described in the bill of complaint from Baltic to Artic avenues of a 
width of 50 feet and no more. 

Plaintiffs' counsel, however, insist that the défendant has lost its 
right to set up this dedication, because the land embraced within the 
lines of Maine avenue as dedicated, whatever its width, was subse- 
quently to the dedication encroached upon and eaten away by tidal 
water, and that the land subsequently formed by accretion over the 
site of Maine avenue is discharged from the easement. The rule as 
laid down in Am. & Eng. Ency. of Law (2d Ed.) vol. 1, p. 469, title 
"Accretion," is as follows : 

"The gênerai rule is that to the owner of tlie shore lielong thèse imperceptible 
and insensible additions to hls lands, whieh when once acipiired bwome in ail 
respects a part of the original tract ; the title thereto being held subject to 
the sanie incumbrance and with the benefit of the sanie rights as is the land 
to which accretion is niade." 

The above quotation has to do with the question of property in lands 
formed by accretion, but later in the same volume, on page 474, in 
dealing with the title to land which has reappeared after submergence, 
the following statement is made : 

"It seems that, although land be subniergod by the sea, yet if it eventnally 
reappears and reniains capable of identification, the title thereto revests In 
the original owner." 

I bave not been referred to any cases which show or tend to show 
that land reappearing after submergence would thereupon be free 
from any lien, charge, or easement which existed at the time of its 
disappearance. I cannot conceive in principle why such should be 
the case. The same principle which would restore the land to the 
owner would likewise protect the rights of those having liens, incum- 
brances, or easements thereon. The owner would bave bis property 
restored cum onere. If the owner lost bis land by submergence, an 
imcumbrancer would also lose bis lien, but upon the restoration of the 
land to the owner, the right of the incumbrancer would also, and by 
the same act, be restored. 

Three ordinances bave been ofFered in évidence as afïecting Maine 
avenue either directly or indirectly. Two of them, those of October 
26, 18-57, and March 5, 1862, provide for the opening, grading, and 
otherwise improving Maine avenue, and further recognize Maine 
avenue as 75 feet in width. It is claimed that thèse ordinances estop 
the city from claiming in any event a greater width than 75 feet for 
Maine avenue, but in the view I bave taken of the dedication, thèse 
ordinances are immaterial, for if the street were only dedicated 50 
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feet wîde, as I hâve found the fact to be, the city could not by ordi- 
nance open it to any greater width, except by condemnation proceed- 
ings and payment to the property owner for the additional land taken. 
Nothing further, however, was donc under thèse ordinances, so far 
as appears, in front of the land in question. Another ordinance, that 
of July 34, 1877, was offered in évidence. It provides that ail avenues, 
streets, and highways within the corporate limits of Atlantic City then 
laid, used, or designated or delineated on the maps and plans of At- 
lantic City, or dedicated to public use within the corporate limits of 
said city, were thereby accepted and declared to be streets, avenues, 
etc., within the jurisdiction of the city council, with full power to con- 
trol and regulate the same. The last-mentioned ordinance took effect 
immediately, and from and after that date Maine avenue undoubtedly 
became a public street to the full extent of its dedication, but bej'Ond 
this fact it has no bearing upon the question under considération. 
My conclusion, therefore, is that, upon the case as presented, there 
exists an easement of a public street running over the lands described 
in the bill of complaint of a width of 50 feet, and that said street, thus 
dedicated and accepted, constitutes the westwardly half of Maine 
avenue as originally laid down on the above-mentioned map. 

The complainants contend, however, that the défendant is estopped 
as to them from claiming or using said street for the reason that the 
Baltic Pier Pavilion Company, a former owner of complainants' title 
began a suit in the Court of Chancery of this state against the défend- 
ant herein to quiet the title to the lands in controversy, and that a final 
decree was entered by default in said suit, which declared that the dé- 
fendant had no interest in the premises, and that subséquent thereto 
the complainants purchased said premises for a valuable considération, 
relying upon the force and efïect of said decree. The évidence shows, 
indeed, that such a suit was commenced and such a decree was en- 
tered, but it also shows that, some time before the complainants pur- 
chased the land in question, the decree was opened by the said court, 
and the défendant allowed to corne in and file an answer, which it did, 
and that thereafter the suit was not brought to final hearing, but was 
subsequently discontinued, and the présent suit instituted in this court. 
The only knowledge that the complainants appear to hâve had of the 
entry of the final decree above mentioned was obtained from the so- 
licitor of the complainant in that suit. It is not pretended that they 
ever examined the record in the suit, and, if they had, they would 
necessarily bave been apprised of the fact that the decree had been 
subsequently opened. They had no right to rely upon the représenta- 
tions of the solicitor of the complainant, and in doing so they assumed 
the risk. Such solicitor had no right or authority to speak for the 
défendant, and what he said or failed to say could in no wise estop 
the défendant ; moreover, the record was at aîl times open to them, and 
was manifestly the only primary évidence of the status of the sviit. A 
decree will be entered in accordance with the views above expressed. 
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THE liAKE SHORH. 
(District- Court, W. D. New York. January 8, 1907.) 

1. CoLi-isiON— Steam Vessels Passing— Delat in Actino on Agreement. 

ïlie large frelgbt steamer Lake Sliore was svviujjing out from her dock 
In Buffalo river to start on lier trip up tlie Lakes as a steam barge was 
enteriug the river 1,000 feet distant. The barge, seePug tliat tbe steamer 
was inoviug, gave her a signal of one whistle to pass port and port, which, 
not being aiiswered, was repeated. ïbe Lake Shore about tbat tjnie 
sounded two whistles. but the barge, wliich was going to starboard Iinme- 
dlately, blew au alarm, and repeated ber one blast, which was tbeii ac- 
ceded to by the steamer. At this time the barge was 1(X) feet distant, wlth 
her helm hard aport and her engine stopped. ïhe steamer, however, cou- 
tiuued her swing to jwrt. and strurk the barge ou her port bow. Held, on 
the évidence, that the Lake Shore was solely In fault for failing 1o main- 
tain an etIiciPiit lookout or to promptiy stop her swing after as.sentlng to 
the signa) ot the barge, as sbe miglit bave done, and that tiie barge was not 
in fault. having stopped Ler engiue aud being as close to the south pier as 
she could safely go. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 10, Collision, i 203.] 

2. Same— Vessel Unoer Wat. 

Where a steamer had left her berth, her propeller was moving and she 
exchanged passing signais with anotlier vessel, she cannot escape liability 
for alleged négligent navigation ou the ground that she was not under way. 

In Admiralty. Suit for collision. 

Brown, Ely & Richards and Hoyt, Dustin & Kelley, for libelant 
Clinton & Clinton and George Clinton, for respondent. 

HAZEL, District Judge. On the lôth day of September, 1903, the 
ireight propeller Lake Shore and the steam barge Cormorant, while 
passing in Buffalo river at the entrance to the channel, came in con- 
tact ; the former striking the Cormorant on her port bow, breaking the 
hawser pipe, parting the stem, and opening her decks. This action 
is brought to recover the damages sustained; the libel charging that 
the Lake Shore alone was in fault for the accident. 

The material facts are thèse: On the morning of the collision, the 
weather being clear, the Lake Shore, heading out in the river, was 
moored on her starboard side to the Lackawanna Coal Dock ; her bow 
being about 200 feet from the end thereof. She was ready to swing 
out into the river, which at that point was 215 feet wide, preparatory 
to starting on her trip up the Lakes. She was 376 feet over ail, 50 
feet beam, drawing 18 feet 7 inches of water, and was loaded with 
6,800 tons of coal. The Cormorant was 218 feet long, 34 feet 6 inch- 
es beam, drawing 9 feet forward and 14 feet aft, and was partially 
loaded with lumber. In order to get into the channel at the mouth 
of the Buffalo river from the Erie Basin, it was necessary for the Cor- 
morant in tow of a tug to go around the old basin breakwater. When 
she reached a point at the end of the breakwater, which was about 
2,300 feet from where the Lake Shore was lying, the tug let go the 
Unes and the Cormorant straightened in the channel and proceeded 
toward the river at the rate of about four miles an hour. Her mas- 
ier at once observed the Lake Shore, which was then still close to the 
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wharf. Soon afterwards he saw that she was getting miderway; 
her bow having- moved out into the streara about 10 feet. At this 
time the bow of the Cormorant was abreast of the south pier and 
distant from the bow of the Lake Shore something more than 1,000 
feet. Her master, regarding the latter as a navigating vessel, blcw 
one blast of the whistle to indicate his intention to pass on her port 
side, and immediately checked his speed. The I^ake Shore, liowevcr, 
did not reply to the signal It was explaincd at the trial by Capt. Hahn, 
master of the respondent vessel, that at this particular time he did not 
regard his vessel as underway, and supposed the one blast signal to 
hâve been blown to an outward-bound tug, which, according to re- 
spondent's witnesses, answered the signal. Several witnesses for the 
respondent testified to the présence of the tug and the blowing of the 
signais mentioned, and a like number of witnesses for libelant, in- 
cluding the master of the Cormorant, testified that they did not per- 
ceive a tug passing out of the river, and that the signal was blown to 
the Lake Shore, which was slowly leaving her berth. Assuming the 
présence of the tug, I am, nevertheless, of the opinion that it is proven 
that the signais were blown to the Lake Shore; she being concededly 
the nearest craft. The Cormorant, receiving no reply to her initial 
signal, sounded another one blast of her whistle, at the same time re- 
ducing her speed to about two miles per hour and putting her helm 
aport. Li the meanwhile the Lake Shore, which was slowly swing- 
ing toward midchannel, sounded two blasts of her whistle, indicating 
her désire that the Cormorant should pass to starboard. The latter 
vessel, objecting, immediately blew an alarm and quickly sounded an- 
other single blast, which the Lake Shore answered with one blast, 
thereby receding from her previous request that the Cormorant pass 
to starboard and assenting to her passing on her port side. At this 
critical moment the Cormorant, with her helm properly hardaport 
and her engine stopped, was approximately 100 feet distant from the 
bow of the Lake Shore, and probably from 10 to 20 feet from the 
south pier, making headway at the rate of about one mile an hour. 
The Lake Shore continued to swing slowly to port, impinging the 
Cormorant. A careful examination and considération of the évidence 
and argument of proctors bas made it clear that the Lake Shore failed 
to seasonably stop her swing to port or alter her course after assent- 
ing to the signal of the injured vessel. I think the Cormorant had 
a right to présume, not only that the Lake Shore would stop swinging 
out beyond the middle of the river toward the south pier, but that she 
wou'd seasonably provide sufficient space for passing port to port. 
The Frederick M. Wilson, Fed. Cas. No. 5,078. 

Respondent contends that she was going astern at the time of the 
impact i that there was sufficient room for safe passing, about 45 feet ; 
and, if the Cormorant had been properly navigated or controUed, the 
accident would not bave happened. The testimony as to whcther 
the Cormorant sheered toward the Lake Shore is in conflict ; the wit- 
nesses for both sides being indefinite as to distances, and also re- 
garding the précise manner in which the vessels imjjinged. Althougli 
the testimony for the libelant as to the exact position of the Lake 
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Shore at the time of the contact perhaps is not free from criticism, I 
am, nevertheless, reasonably satisfied that the primary responsibility 
for the colHsion is attributable to the Lake Shore, and that she alone 
must bear the conséquences of her negHgence. The Cormorant, with 
her helm hardaport and close to the south pier, was as skillfully navi- 
gated as the situation created by the neghgence of the Lake Shore 
permitted. It is not improbable that the narrowness of the channel, 
together with the movements of the vessels, would cause a displace- 
ment of the water, resulting in the Cormorant sheering from the 
south pier and toward the bow of the Lake Shore; but I think a fair 
prépondérance of the évidence indicates that the latter vessel did not 
seasonably stop swinging to port. True, the Lake Shore reversed her 
engine, and ordinarily the tendency would be to throw her stern to 
port and her bow to starboard, but this movement, in my judgment, 
was not executed with sufficient promptitude to avoid the accident. 
That Capt. Hahn suspected that he was greedy of the channel and 
probably could not promptly check the swing of his vessel may be 
inferred from his signaling the barge to turn eut of her course on the 
south side of the river and pass starboard to starboard. 

Charges of fault are also made against the steamer Lake Shore, 
in that she did not maintain an attentive lookout. Capt. Hahn, who 
was on the pilot house, swore that he did not see the approaching 
barge until he had directed his steamer to go ahead slow ; the Cor- 
morant then being at about the end of the south pier. He heard her 
signais, but assumed they were blown to a passing tug. When the 
bow of his steamer had swung 25 feet out in the river, he claims to 
hâve blown an initial signal of two blasts ; the barge answering by an 
alarm quickly follovi'ed by a single blast. He answered, assenting 
to the barge passing port to port. He also testified that he reversed 
his steamer when she was approximately 50 feet from her berth, and 
later in his examination he swore that the accident happened in mid- 
stream. Thus it would seem to be shown that the Lake Shore con- 
tinued to swing to port after the assenting signal was sounded. In 
my judgment the Cormorant cannot be held in fault for fai'ing to as- 
sent to the starboard passing ; for, in the exercise of proper précaution, 
the situation did not at the time of said signal warrant such a maneuver 
on her part. If an attentive lookout had been stationed forward at 
the instant the Lake Shore left her berth, the approaching steam 
barge doubtless would hâve been observed immediately as she turned 
in the channel, and, moreover, the différent signais, indisputably 
sounded by her, would unquestionably hâve been understood. The 
présence on deck of the master of the Lake Shore did not render the 
service of a careful lookout indispensable, nor was she excused, even 
though just leaving her berth, from adopting such reasonable précau- 
tion to prevent collision as the situation required, specially as it 
may be presumed that at this time her master was variously occupicd 
with the management of the vessel. Hence the failure of the Lake 
Shore to heed the signais of the Cormorant was a fault for which 
she must be held liable. 

A further charge made against the Lake Shore is that rule 17 of 
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the statutory rules and rule 1 of the inspectors' rules were ignored, 
and therefore a dangerous situation was presented. The first-men- 
tioned rule provides for signaling- for vessels undervvay to pass each 
other on the port side, and the second rule relates to steamers ap- 
proaching head and head. Respondent contends that thèse rules were 
inapplicable to the situation, as the Lake Shore was not strictly a ves- 
sel underway. This point is not maintainable, as it has been held that 
when signal lights for vessels under way are displayed by a vessel 
aground and such vessel answers signais, leading a navigating ves- 
sel to believe that she will keep out of the other's way, she will be 
held in fault and responsible for damages resulting from lier action. 
The F. W. Wheeler, 78 Fed. 824, 24 C. C. A. 353; The Maling (D. 
C.) 110 Fed. 227; The Morris B. Grover, 92 Fed. 678, 34 C. C. A. 
616. The Lake Shore had left her berth, lier propeller was moving, 
her master was on the pilot house, signais were sounded by her to 
direct the movements of other vessels, and accordingly she cannot be 
heard to say in excuse of asserted négligence that she was not navigat- 
ing. However, I am unable to see how fault in this respect can be 
imputed to the Lake Shore inasmuch as her invitation to pass to star- 
board was not accepted by the Cormorant. Undoubtedly the situation 
on account thereof becanie somewhat confused, but I do not think 
that the signais of the Lake Shore, even if they had been in violation 
of the statute, were a contributing cause of the niishap. 

My conclusion is that the respondent was in fault, first, for not 
keeping a proper and sufficient lookout; second, that her master was 
not sufficiently attentive to the initial signais of the Cormorant; third, 
that he continued to swing to port after the signal assenting to the 
passing port to port was sounded; and, fînally, that he managed his 
vessel in such a négligent nianner as to cause her to impinge the 
Cormorant. The varions allégations of fault on the part of the Cor- 
morant as alleefed in the answer are not sustained. 

A decree will be entered accordînglv in favor of the libelant asrainst 
the Lake Shore, with costs, and an order of référence may be taken to 
the clerk to state the aniount. 
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G. & C. MERRIAM CO. v. OGILVIE. 

(Circuit Court, D. Massachusetts. Januai-y 9, 1907.) 

No. 155. 

Copyrights — Name of Book — Expiration of Copyright — Efpeot. 

Where défendants procured a copyriglit on a dietionary in 1847, wbleh 
was publislied under tlie name "Webster's Unabridged Dietionary," on 
tbe expiration of tlie copyright both tbe worlv and the generic name 
"Webster" beeame public property. 

Tradb-Maeks and Trade-Names — Copybigiited Books— Expiration op 
Copyright— Use op Name. 

Where the name "Webster," as applicd to dictionaries, reforred to a 
publication copyrighted in 1847 under the name "Webster's Unabridged 
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Dictionary," and aiso acquired a secondary meaning, Indlcatlng to the 
public a particular book publlshed and sold by défendant, who owned the 
copyright, on the expiration of the copyright complainant, though en- 
titled to use the word "Webster" as applied to a reprint of the dictionary 
publisUed by him, must so use It as to uninlstaliably inform the public 
that Lis book is not that published by défendant 

[Ed. Note. — For cases la point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, $ 86.] 

8. Same— Evidence. 

On the expiration of the copyright on Webster's Unabrldged Dictionary, 
complainant started to publish a dictionary which was a reprint of and 
founded on the original, and which he called "Webster's Dictionary" or 
"Webster's Impérial Dictionary." On the back or cover of complainant's 
book was printed complainant's name "George W. Ogilvie," and upon the 
tltle page was printed "George W. Ogilvie, Publisher." Ileld that, as 
there was no trade-mark In the ordinary form and size of the book, oom- 
plainant had done ail that the law required to distinguish his book from 
dictionaries published by défendants under the name "Webster's In- 
ternational Dictionary." 

4. Same — Unlawful Compétition— Advebtising. 

Where, after the expiration of a copyright on Webster's TJnabrIdged 
Dictionary, complainant published a dictionary caiIed "Webster's Dic- 
tionary" or "Webster's Impérial Dictionary," which he advertised by mis- 
leadlng circulars, Intending to convey tUe impression that complainant's 
book was a new édition of the dictionary published by défendant company, 
and was the successor of a later dictionai-y published by défendants known 
as "Webster's International Dictionary," complamant having taken por- 
tions of the printed matter in the circulars and advertisements of the 
International Dictionary and inserted them In hls circulars and advertise- 
ments, he was guilty of unfair compétition. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 48, Trade-Marks and 
Trade-Names, i 86. 

Unfair compétition, see Scheuer t. Mulier, 20 C. C. A, 165; Lare t. 
Harper & Bros., 30 0. C. A. 3T0.] 

In Equity. 

George F. Bean, for Ogilvie. 

Judson & Haie, for G. & C. Merriam Co. 

COLT, Circuit Judge. This bill and cross-bill présent two gênerai 
questions: Has the défendant, the G. & C. Merriam Company, the 
exclusive right to the use of the name "Webster" in the title of 
dictionaries of the English language? and, second, has the com- 
plainant, George W. Ogilvie, unmistakably informed the public that 
his dictionary is a Webster's dictionary published by George W 
Ogilvie, and not a Webster's dictionary published by the G. & C. 
Merriam Company? 

The dictionary published by Ogilvie is entitled "Webster's Impérial 
Dictionary," and he seeks by his bill to enjoin the Merriam Company 
from sending out threatening letters and circulars to the trade, to the 
efïect that the Merriam Company has the exclusive right to the use 
of the name "Webster" upon dictionaries. On the other hand, the 
Merriam Company, by its cross-bill, seeks to enjoin Ogilvie from the 
use of the name "Webster" upon his dictionary, and from sending 
out misleading circulars and advertisements respecting his dictionary. 
It is claimed by the Merriam Company that this use of the name 
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Webster and thèse circulars and advertisements are an infring-ement 
of Webster's International Dictionary, which is the latest édition o£ 
Webster's Dictionary pubîished by the Merriam Company. 

The évidence shows that tlie Ogilvie dictionary is an enlarged and 
revised édition of Webster's Dictionary, based npon Webster's Un- 
abridg-ed Dictionary, which was pubHshed and copyrighted by G. 
& C. Merriam in 1847, and upon which the copyright expired in 1889. 
The évidence also shows that the Merriam Company, and its predeces- 
sors in title, G. & C. Merriam & Co., and G. & C. Merriam, hâve 
been the publishers of Webster's Dictionaries for more than 50 years, 
having- acquired ail the rights in Webster's Dictionar}' from the heirs 
of Noah Webster previous to 1847, and that since that time they 
hâve pubîished numerous éditions of this work. 

It further appears from the évidence that on the back or cover of 
every copy of each édition of this book pubîished by Noah Webster 
and by the Merriams, beginning with the year 1800, hâve appeared 
the words "Webster's Dictionary," and that this is the generic naitie 
by which this book lias always bcen known and described. 

It further appears from the évidence that from 1847 to 1889 the 
Merriams were the sole publishers of Webster's Dictionaries, and that 
in 1889 the name "Webster," as applied to dictionaries, had acquired 
a secondary meaning, and indicated to the public the dictionaries pub- 
îished and sold by the Merriam Company. It further appears that, 
since the expiration of the Merriam copyright in Webster's Un- 
abridged Dictionary in 1889, varions éditions of Webster's Dictionary 
hâve been pubîished and sold by other publishers ; but, notwithstand- 
ing this circumstance, it is shovvn by a prc]3onderance of évidence 
that the name "Webster" still indicates to the public the dictionaries 
pubîished and sold by the Merriam Company. 

We hâve, then, to inquire what are the rights of Ogilvie with 
respect to the use of tlie name "Webster" upon dictionaries after the 
expiration of the Merriam copyright in 1889 ; it appearing that tlie 
name "Webster" bas a two-fold signification, in that it is the generic 
name of the dictionary, and also indicates to the public the dictionaries 
pubîished and sold by the Merriam Company. 

A copyright, the same as a patent, is a monopoly created by stat- 
ute. This monopoly is granted upon the implied condition that at 
the expiration of the copyright the book and the name by which it is 
designated are dedicated to the public ; in other words, at the ex- 
piration of the copyright, both the book and its generic name beconie 
public property. To say that the public bave the right to publish 
the book, and not the incidental right to use the name by which it 
is known, is in etïect to destroy the public right, and to perpetuate 
the monopoly. For instance, to hold that the Merriam Company,, 
after the expiration of its copyright in Webster's Unabridged Dic- 
tionary, still bas the exclusive right to the use of the name "Webster" 
on some tlieory of trade-mark or trade-name, or unfair compétition, 
would be to nullify the publie dedication, and perpetuate the monopoly 
secured by the copyright. It follovvs, thercfore, as a necessary résulta 
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that at the expiration of the copyright any person has th'e right to 
publish the copyrighted bock, and to call it by its generic name. _ 

But it may so happen, as in the case at bar, that, at the expiration 
of the copyright, the name by which the book is known has also ac- 
quired a secondary meaning, and has corne to indicate to the public 
the book published and sold by the publisher who took out the copy- 
right. In such a case another person must so use the name as to 
protect individual property rights, and to prevent injury to the public. 
While no restrictions can be imposed upon the right to use the name, 
such person must, so far as is consistent with such use, protect the 
good will and business of the original publisher, and guard the 
public against déception. The duty, therefore, is imposed upon such 
person of accompanying his publication with such indications as to 
the source of publication as will unmistakably inform the public that 
the book îs published by himself, and not by the original publisher. 
After having taken thèse précautions, if any injury results to the 
business of the original publisher, it is damnum absque injuria. Such 
injury is analogous to the incidental injury to the business of another 
which may resuit from the absolute right of every one to use his own 
name in his own business. 

It follows in the case at bar that Ogilvie, upon the expiration of 
the Merriam copyright, has the right to publish the copyrighted book, 
or a revised édition thereof, and to call it "Webster's Dictionary," or 
"Webster's Impérial Dictionary," provided that he clearly indicates 
to the public that it is a Webster's Dictionary published by him, and 
not a Webster's Dictionary published by the Merriam Company. 

In 1890, or soon after the expiration of the copyright in Webster's 
Unabridged Dictionary, the Merriams brought several suits in which 
they set up their exclusive right to the use of the name "Webster" 
in the title of dictionaries. In thèse cases the décisions were adverse 
to the Merriam Company upon this point, the courts holding that to 
give the Merriam Company this exclusive right would be to perpetuate 
the copyright monopoly. 

In Merriam v. Holloway Publishing Company (C. C.) 43 Fed. 
450, decided September 26, 1890, Mr. Justice Miller said : 

"I want to say, however, with référence to the main Issue In the case, that 
It occurs to me that this proceeding is an attempt to establish the doctrine 
that a party who has had the copyright of a book until it has expired may con- 
tinue that monopoly indeflnltely, under the pretense that It la protected by a 
trade-marlî, or something of that sort I do not beileve in any such doctrine, 
nor do my associâtes. When a man takes eut a copyright for any of his writ- 
Ings or works he impliedly agrées that, at the expiration of that copyright, 
such wrltings or works shall go to the public and become public property. 
* • • The grant of a monopoly Implles that, after the monopoly has expired, 
the public shall be entitled ever afterwards to the um-estricted use of the 
book. • • * 

"l'wUl say this, however, that the contention that complalnants hâve any 
spécial property in 'Webster's Dictionary' Is ail nonsense, since the copyright 
has expired. What do tbey mean by the expression 'their book,' when they 
Bpeak of Webster's Dictionary? It may be their book If they hâve bought it, 
as a copv of Webster's Dictionary is my book if I bave bought it. But In no 
other senseJithan that last indicated can the complalnants say of Webster's 
Dictionary that it is their book." 
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In Merriam v. Famous Shoe & Clothing Company (C. C.) 47 

Fed 411, decided September 10, 1891, Judge Thayer said : 

"I hâve no aoubt that défendant Is entitled to use iihe words 'Webster's Dic- 
tionary' to deseribe tàe work that It Is engaged in publisliing and selling. 
Those words were used to deseribe Webster's Dictioiiary of the édition of 
1847, and, as the copyright on that édition has expirod, it has now become 
public property. Any one niay reprint that édition of the worls;, and entitle tlie 
reprint 'Webster's Dictionary.' The latter words, which appeared on the title 
page and on the outer cover of boolts of the édition of 1847, hâve become public 
property, as well as other parts of the work. Défendants right to call the 'Fa- 
mous Reprint Edition' 'Webster's Dictionary' is as clear as the right of com- 
plainants to give that title to books of the édition of 1864." 

In Merriam v. Texas Siftings Publishing Company (C. C.) 49 
Fed. 944, decided March 15, 1892, Judge Shipman said: 

"The plaintiffs are not entitled to an exclusive use of the name 'Webster's 
Dictionary' upon coi)ies of éditions the coiiyrights of which hâve expired, for 
the name is not a trade-jiiark. Mère copies of tlie édition of 1847 and 1859 eau 
be reproduced by a publisher, over his own name, provided he makes no mis- 
representations to induce the public to believe that it is another book, the 
right to publish which is the exclusive property of the plaintifC." 

Merriam v. Holloway Publishing Company and Merriam v. Famous 
Shoe & Clothing Company were cited with approval by the Suprême 
Court in Singer Manufacturing Company v. June Manufacturing 
Company, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 

Singer Manufacturing Company v. June Manufacturing Company 
was a patent case, and related to the exclusive right to the use of the 
name "Singer" upon sewing-machines after the expiration of the 
patent, which was claimed on the ground that the name "Singer" 
indicated to the public the machines manufactured by the Singer 
Manufacturing Company. In the opinion of the court in that case, 
Mr. Justice White said: 

"It is self-evident that on the expiration of a patent the monopoly created 
by it ceases to exist, and the right to make the thing formerly covered by the 
patent becomes public property. It is upon this condition that the patent is 
granted. * * * n equally follows from the cessation of the monopoly and 
the falling of the patented device into the domain of things public that along 
with the publie ownership of the device there must also necessarily pass to 
the public the generic désignation of tlie thing which has arisen during the 
monopoly. * * * To say otherwise wouid be to hoid that, although the 
public had aequlred the device covered by the patent, yet the owner of the 
patent or the manufacturer of the patented thing had retained the designated. 
name which was essentially necessary to vest the public with the full enjoy- 
ment of that which had become theirs by the disappearance of the monopoly. 
In other words, that the patentée or manufacturer cx)uld take the benefit and 
advantage of the patent upon the condition that at its termination the monop- 
oly should eease, and yet, when the end was reached, disregard the public 
dedication and practically perpetuate indefinitely an exclusive right. The pub- 
lic having the right on the expiration of the patent to make the patented arti- 
cle and to use its generic name, to restrîct this use, eitlier by preventing its 
being placed upon the articles when manufactured or by using it in advertise- 
ments or eiroularg, would be to admit the right and at tlie same time destroy it. 
It follows, then, that the ^igbt to use the name iii every form passes to the 
public with the dedication resulting fi'om the expiration of the patent. * * • 
But it does not follow as a conséquence of a dedication tlint the gênerai power, 
vestc-d iii the public, to make the machine and use the nauie, iinports that 
tliere is no duty iiuposed on the oiio using it to adopt such in'ecautions as vvill 
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protect the property of others and preveiit injury to the public Interest, If by 
doing 80 no substantial restriction is iinposed on the right of freedom of use. 

* * * It is obvions that if the nanie dedicated to the public, either as a con- 
séquence of the monoijoly or by the voluntary act of the i)arty, bas a tvvofold 
slgniflcance, one generic and the other pointing to the origin of manufacture 
and the name is availed of by another witbout elearly indicating that the ma- 
chine upon which the namé is marked is made by him, then the right to use 
the name because of its generic signification, would imply a power to destroy 
any good will whlch belonged to the original maker. It would import, not only 
this, but also the unrestrained right to deceive and defraud the public by so 
using the name as to delude them into believing that the machine made by one 
person was made by another. * * • On the other hand, to conipel the one 
who uses the name after the expiration of the patent to indioate that the arti- 
cles nre made by hlmself in no way impairs the right of use, but simply régu- 
lâtes and prevents wrong to individuals and in.iury to the public. ïhis fact Is 
fully reeognized by the well-settled doctrine wliich holds that 'every one has 
the absolute right to use bis own name honestly in his own business, even 
though he niay thereby incîdentally interfère witb and injure the business of 
another having the same name. In such case the inconvenience or loss to 

which those having a common right are subjected is damnum absque iuiuria. 

* * * > 

"The resuit, then, of the American, the English, and the French doctrine unl- 
versally upheld is thls : That where. during the life of a monopoly created by 
a patent, a name, whether it be arbitrary or be that of the inventor, has be- 
come by his consent, either express or tacit, the identifying and generic name 
of the thing patented, this name passes to the public with the cessation of the 
monopoly which the patent created. Where another avails himself of this 
public dedication to make the machine and use the generic désignation, he can 
do so in ail fornis, with the fullest liberty, by afBxing such name to the ma- 
chines, by referring to it in advertisements and by other means, sub.1eet, how- 
ever, to the condition that the name must be so used as not to deprive others 
of their rights or to deceive the public, and therefore that the name must be 
accompanied with such indications that the thing manufactured is the work 
of the one making it, as will unmistakably mform the public of that fact." 

The Merriam Company contend that thèse cases are not appli- 
cable to the case at bar, because it is shown by the évidence that 
Webster's Dictionary now indicates to the public the latest édition of 
this book published by that company. This position is untenable. 
The fundamental ground on which thèse décisions rest is that at the 
expiration of the statutory term in a copyright or a patent the thing 
copyrighted or patented, together with its generic name, becomes 
public property. It foHows that since 1889, or upon the expiration 
of the copyright in Webster's Unabridged Dictionary, Ogilvie had the 
same right as the Merriam Company to publish and sell that édition 
of Webster's Dictionary, or a revised and enlarged édition of that 
book, and to use the name "Webster" in the title. And this public 
right cannot be taken away or abridged on any theory of trade-mark 
or unfair compétition, such as is now advanced by the Merriam Com- 
pany. This is only another way of seeking to perpetuate the monopoly 
secured by the copyright. When the word "Webster," as applied to 
dictionaries, has once become dedicated to the public, it is not again 
subject to exclusive appropriation as a trade-mark or trade-name, 
nor can the public be deprived of its use on the ground of unfair 
compétition. 

It only remains to consider whether Ogilvie has elearly shown that 
his dictionary is published by himself, and not by the Merriam Com- 
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pany. Upon the back or cover of the Ogilvie book is printed "George 
W. Og-ilvie," and upon the title page is printed "George W. Ogilvie, 
Publisiier." The form of the book is the usual form which char- 
acterizes unabridged dictionaries. Witli respect to the book itself, I 
think Ogilvie has donc ail which the law requires to distinguish his 
book from the dictionaries published by the Merriams, inc'uding 
Webster's International Dictionary. As was said by Judge Shipman 
in Merriam v. Texas Siftings Publishing Company : 

"The mère fonn or size of the volume Îq which Webster's Dictionary has 
ordiiiarily aj)peared does not in the mind of the iiublic connect the plaintitf 
with the manufacture of the dictionary, and there is no characteristic of a 
trade-mark in sucl> ordinary form or size." (C. C.) 40 Fed. 944. 

With respect to the Ogilvie circulars and advertisements, the case is 
quite différent. It is évident that thèse circulars and advertise- 
ments are misleading and deceptive. They convey the impression 
that the Ogilvie book is a new édition of Webster's Dictionary publish- 
ed by the Merriam Company, and that it is the successor of Webster's 
International Dictionary; and, further, Ogilvie bas taken portions of 
the printed matter in the circulars and advertisements of the Inter- 
national Dictionary, and inserted them in his circulars and advertise- 
ments. Ali this goes to show the intention of Ogilvie to trespass 
upon the réputation of the Merriam Company, and to deceive pur- 
chasers into purchasing his dictionary for one of the séries of Web- 
ster's dictionaries published by the Merriam Company. It is clear, 
therefore, that Ogilvie should be enjoined from sending out thèse 
circulars and advertisements in their présent form. Thèse circulars 
and advertisements should be so reformed as not in any manner to 
convey the impression that Ogilvie is the successor of the Merriam 
Company, or that his book is a new édition of any of the séries of 
Webster's Dictionaries published by the Merriam Company. 

The conclusions I bave reached are that the Merriam Company 
should be enjoined from. sending out circulars to the effect that they 
bave the exclusive right to the use of the name "Webster" in the title 
of dictionaries, and that Ogilvie shouVl be enjoined from sending 
out his circulars and advertisements in their présent form; and a de- 
cree may be drawn accordingly. 



In re JOHNSO'N. 

(District Court, N. D. New Torli;. January T, 190T.> 

Bankruptcy — Pbrsons Engaged in Faeming — Mabeied Womex. 

Where a farm was conveyed to a married woman for tlie puriiose of 
placing it beyond the reach of lier husbuud'a ('rcditors, and slie and her 
husband thereafter operated the farm, with an agreement that it was 
to be carried on as his, the wife perforining only sueh services as werc 
generally performed by a tarmer's wife, the Imsltand takiug full charge 
of the farming opérations, the wife was not "a person engaged chietly 
in farming or tillage of the soil," withiu Bankr. Act July 1, 1898, c. 54i, 
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§ 4, 30 Stat. 547 [U. S. Conip. St. 1901, p. 3423], providing that such per- 
sons may not be adjudged involuntary bankrupts. 

[Ed. Note. — What per.sons are subject to bantruptcy law, see Mattoon 
Nat. Bank of Mattoon, III. v. First Nat. Bank of Mattoon, 111., 42 C. O. 
A. 4.] 

In Bankniptcy. Motion to confirm report of spécial master to 
whom this matter was referred and for an order thereon adjudging 
Mary E. Johnson a bankrupt. 

John E. Smith, for petitioner. 

W. E- Lounsberry (M. H. Kiley, of counsel), opposed. 

RAY, District Jtidge. May 29, 1906, John E. Smith, a créditer 
of Mary E. Johnson, filed his pétition asking to hâve her adjudicated 
a bankrupt, alleging as an act of bankruptcy that May 22, 1906, she 
had sufïered and permitted, while insolvent, her son, one W. S. John- 
son, to obtain a préférence through légal proceedings, and not having 
at least five days before a sale of the property affected by such préfér- 
ence vacated or discharged such préférence. The alleged préférence 
consists in her having allowed and permitted her said son to obtain, 
secretly, a judgment against her in the sum of about $1,150.51, imme- 
diately issue exécution thereon and levy upon ail her property, except 
a farm mortgaged for more, it is alleged, than its value. The péti- 
tion alleged that Mary E. Johnson is not a wage-earner, or a person 
engaged chiefly in farming or the tillage of the soil. The al'eged 
bankrupt filed an answer, not demanding a jury trial, denying the 
act of bankruptcy, and also denying the allégation that she is not a 
person engaged chiefly in farming or the tillage of the soil, and alleg- 
ing affirmatively that at the time of the filing of the pétition and of 
the commission of the act alleged to be an act of bankruptcy she was 
"a person engaged chiefly in farming or the tillage of the soil." 

On a full trial and hearing the spécial master found and reported, 
with the évidence, that the alleged bankrupt had committed the act of 
bankruptcy alleged, and was not a person engaged chiefly in farming 
or the tillage of the soil. This report was filed October 4, 1906, and 
subsequently exceptions to thèse findings and to the report were per- 
mitted to be fi!ed nunc pro tune. The évidence disclosed that the act 
of bankruptcy was committed as alleged. The petitioner urges that 
the judgment was obtained and the levy made clandestinely and are 
based upon a fraudulent and fictitious claim. While there is évidence 
to sustain this contention, to some extent at least, that question is im- 
material hère. However fraudulent the conduct of the parties to the 
judgment and exécution may hâve been, the remedy is in the state 
courts if the alleged bankrupt was at the times mentioned not sub- 
ject to proceedings in bankruptcy, being "a person engaged chiefly 
in farming or the tillage of the soil." 

The facts upon which the détermination of the case dépend may be 
summarized as fo'Iows : Some years ago William J. Johnson, the 
husband of said Mary E. Johnson, held a contract for a farm in Fen- 
ner, Madison county. Because of sickness and financial difficulties 
he assigned this to' his wife, Mary E. Johnson, the alleged bank- 
14S F.— -55 



866 149 FEDERAL REPORTER. 

rupt. Subsequently, and April 30, 1904, this farm was deeded to her. 
This deed was made to the wife, Mary E. Johnson, because of the in- 
volved financial condition of the husband, William J. Johnson, and 
with the gênerai understanding it was to be run and managed in the 
same manner it had been while the husband held the contract; that 
is, by the husband and as his, except so far as it was necessary to do 
business in the name of the wife so as to prevent creditors of the 
husband from setting aside the conveyance and seizing the products 
of the farm as the property of the husband. John E. Smith, the pe- 
titioning creditor hère, understood this, as he attended to the busi- 
ness in transferring the farm. The alleged bankrupt and her lius- 
band, until about the time of the commencement of thèse proceed- 
ings, hâve occupied the farm, and it has been run and managed in the 
manner indicated. The husband, with the assistance of hired help, has 
done the farm work and usually sold and disposed of the products, 
using the proceeds of sales as his own avd as he pleased. He has not 
been employed by his wife as her agent, nor has he accounted to her. 
He was not employed by her as a servant, or hired man in the conduct 
and management of the farm or in doing the work thereon. The 
wife has occasionally sold products of the farm and purchased sup- 
plies, etc. But ail this has been done in the usual and customary 
way incident to the relation of ïiusband and wife where the husband 
ho'.ds the title to a farm and runs the business of farming thereon. 
At times and intervais she has assisted in doing the fîeld farm work 
as was customary on ail farms in the vicinity. She attended to the 
household work and to the manufacture of the milk from the cows 
kept on the farm into butter, and occasionally she sold it. Oc- 
casionally she gave directions to help on the farm as to the work to be 
done, but ail this was done in the mode and manner customary on 
farms where the husband holds the title and runs the business. As a 
ru!e, when crédit was obtained for money or property for farm busi- 
ness and farm purposes and obligations were given, the husband and 
wife joined in executing the obligation. As to store accounts for 
ordinary supplies crédit was given the wife, as it was understood in 
the vicinity that she held the title to the real and personal property, and 
was the only one oecuniarily responsible. When the farm was deeded, 
tô the wife, the alleged bankrupt, the money to pay for it and to sup- 
ply other needs for the farm was borrowed of Mr. Smith on bond 
and mortgage on tlie farm itself, and this mortgage was executed by 
both husband and wife. Out of this and subséquent crédit to both 
for the purpose of nmning the farm grows a large part, if not ail, 
of the indebtedness of the alleged bankrupt to the petitioner. 

With this State of facts existing at the time of the filing of the péti- 
tion herein, was this woman, Mary E. Johnson, within the meaning 
of section 4 of the act of Congress entitled "An act to establish a 
uniform System of bankruptcy throughout the United States," approved 
July 1, 1898, as amended February 5, 1903, "a person engaged chiefly 
in farming or the tillage of the soil".'' H she was, she was not and is 
not within the purview of the act, and cannot be adjudicated a bank- 
rupt, fur Uidt section provides: 



IN KE JOHNSON. 867 

"Who may become bankrupts — (a) Any person who owes debts, except a cor- 
poration, shalJ be entltled to the beneflts of this act as a voluntarj' bankrupt 

"(b) Any natural person, except a wage-earner, or a person engaged cliiefly 
in. farming or the tillage of ttie soi], any unincorporated coini)auy, and any 
corporation engaged principally in manufacturing, trading, printing, publlshing, 
mining, or mercantile pursuits, owing debts to the amount of one thousand! 
dollars or over, may be adjudged an involuntary bankrupt upon default or an 
impartial trial, and sliall be subject to the provisions and entitled to the bene- 
ftts of this act." Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 
342.'5]. 

It is clear that she was not a person engaged chiefly in the tillage 
of the soil. Conceding that a person owning and living on a farm who 
does no work thereon, but who hires ail the help and who directs ail 
the work for his or her benefit and who thus causes the soil of the 
farm to be tilled for his or her benefit, and who conducts no other 
business, is engaged chiefly in the tillage of the soil, still the alleged 
bankrupt, Mary E. Johnson, is not such a person, for she was not 
thus engaged. Such was not her business. Was she engaged chiefly 
in farming? Her husband was a f armer and engaged in tilling the 
soil, and this was his main and chief business. She, as his wife, aided 
and assisted him, as is customary, in making the butter, in assisting 
about chores incidental to farming, in keeping the farmhouse in or- 
der, in preparing meals and sleeping apartments for the husband and 
the farm help. 

In name the wife owned the business. The paper title to the farm 
was in her. In fact, she did not. The business was being run by 
the husband for his own benefit, and only incidentally and indirectly 
the benefit of the wife, and in the same manner ail farmers' wives ar-î 
aided and benefited by the proper management and running of the 
farms on which husbands and wives live and which the husbands own 
and control. It is unnecessary to say that a woman who is a wife 
may be a farmer. If she owns or hires a farm and is engaged in run- 
ning it, she is a farmer within the meaning of the act. But the mère 
fact that she actually owns a farm does not make her a farmer. In re 
Matson (D. C.) 183 Fed. 743. Is the wife of a farmer who owns 
and runs a farm a farmer, or engaged in farming, because of the facts 
that she lives with him and keeps his house and cooks his meals and 
cares for his clothing, and manufactures the milk from the dairy into 
butter or cheese and occasionally assists in doing farm chores hav- 
îng no other business? The services of the wife belong to the hus- 
band. It is her duty to do ail those things so far as circumstances 
demand and permit. She is not engaged in a separate and indepen- 
dent business. She demands and is entitled in return to a support 
from the husband. Is the wife of a blacksmith a blacksmith because 
she is the wife of a blacksmith and keeps his house, and occasionally 
sweeps the shop? Or is the wife of a merchant a merchant because of 
the facts that she is the wife of a merchant, and keeps his house and in- 
cidentally assists him by selling goods behind the counter ? The word 
"farmer" is synonymous with agriculturist, husbandman, cultivator, or 
tiller of the soil. (Soûle.) The Century Dictionary says a farmer is 
"one who cultivâtes a farm either as owner or lessee; in gênerai one 
who tills the soil." This dictionary has the word "farmeress" defined 
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as "a woman who farms ; a farmer's wife." In Johnson v. Guarantee 
& Accident Co., 115 Mich. 86, 72 N. W. 1115, 40 L. R. A. 440, 69 Am. 
St. Rep. 549, it was he!d : 

"One havliiç rcsiilar clérical einiiloyinent in a city, but \Yhose home is upoii 
a farni, where lie spciuls bis Suiuiays and one iiigbt in eacli week, tbe manage- 
ment of wbif-li is, in his abst^nce, enlively in tbe liands of men bireil by him 
foi- tbe pury)ose. is jiot a 'f armer,' witbïn the ternis of an accident insuranee 
pollcy classing farmin;^ as a bavardons emiiloyinent/' 

Plaintiff in that case testified as to his running the farm as fol- 
lows : 

■'Two men were managing my farm at the timo of tbe accident. It was their 
business to take care of tbe stock. Between tbem tliey had tlie entire charge 
of It. That incinded the bnll. 1 left everything in charge of the two men. 
When I was there, I took charge of it as I saw fit." 

The court said: 

"We think there was no évidence tending to sîiow tliat plaintiff was a 
fariner, witbin the ternis of the policy, mitiî his employers, IIull Bros., had 
ceasod to do business. Tbe fact that ho lived npoii bis farm, and carried it on 
througb others, does not make him a 'fariner,' witbin the meaniiig of that terni 
as used iu thèse accident policies. Ile was at home ouly from Saturday niglit 
to ]\Ionday niorning, and on Wednesday night, of eacli week, There is no tes- 
tiinony to show that dnriiig that finie lie was engaged in tbe actiial work of a 
farnier, so as to incur the more bazardons risks incident to that business." 

In McCue v. Tunstead, 65 Cal, 506, 4 Pac. 510, it was held that: 

"A farnier is one who résides on a farm witli his family, cultivating such 
farm, and maiuly deriving his suiiport from it, though he is also the publisher 
of a weelcly newspaper and tbe proprlotor of patent medicinos." 

In re Slade's Estate, 122 Cal 434, 55 Pac, 158, it was held that a 
farmer is one who is devoted to the tillage of the soil, and persons 
who foUow this occupation may call themselves horticulturists, viticult- 
urists, or gardeners, but they are farmers. In Wulbern v. Drake, 56 
C. C, A. 6t3, 120 Fed. 493-495, it was held that the words in the bank- 
ruptcy act, "a person engaged chiefly in farming or the tillage of the 
soil," mean the business of cultivating land or employing it for the 
purpose of husbandry. In re Drake (D, C.) 114 Fed. 239-231, it was 
said, the meaning of thèse words being under considération : 

"Nor will it profit to trace historically the meaning of the word 'farming.' 
In ifs purely agricultural sensé, Its use is coinparatively modem. Witbin the 
purview of this statute it is understood to mean tbe business of cultivating land, 
or employing it for the pnrposes of husbandry : and a farm is a tract devoted 
to cultlvation nnder a single contre!, whether it bo large or small, isotated, or 
made up of many parcels. For a long finie after the words began to be used 
in an agricultural sensé they were applied to lands held on lease, and 'démise, 
lease, and to farm let' are still tbe operative words of a lease, but they are, in 
modem use, applied without respect to nature of tenure, Robinson Grusoe 
says, 'I farmed iipon my own land.' So it appears that tlie words bave heen 
used in thelr présent sensé for iiearly 200 years. TJnder the proofs in this case 
the défendant had tbe direction and coiitrol of tbe farming opérations upon ail 
tbe land described, and was 'engaged in farming,' and I am of o])iiiioii that 
thèse words cannot be given the restricted meaning which would take ont o1' 
the protection of the statute only tbose engaged in actua! labor upon the farm.' 

In O'Neil v. Pleasant Prairie Mut, Pire Ins, Co., 71 Wis. li-n, :]:\ 
N. W. 345, 346, it was held that the term "farmer" means a pir;-iv.i 
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who cultivâtes a considérable tract of land in some one of the usual 
recognized vvays of farming. 

I fînd no case holding, and I hâve not been cited to any, that the wife 
of the farmer, who assists him in the usual and customary way by 
keeping the house and doing dairy work, is herself a farmer. Con- 
gress thought it wise to exclude farniers, those engagcd chiefly in the 
tillage of the soil, froni the classes who may be adjudicated involun- 
tary bankrupts. It was thought that this would encourage farming 
or at least not discourage persons of small means from purchasing 
farms and farming implements on crédit and engaging in that busi- 
ness. But it was not, I think, intended to exclude from the cîasses 
who may be adjudicated involuntary bankrupts the wives of farm- 
ers who live with their husbands and assist them in the ways mentioned. 
This case, however, présents a somewhat différent aspect, in that the 
wife held the title to the farm and the work she did was indirectly 
and in some respects directly in aiding and assisting to do the work 
on the farm. She also rented in her own name a parcel of land, some 
10 acres, which was worked as a part of the farm in cjuestion, but by 
the husband and in the same manner before described. It was ail 
done as a cover and to keep the property from. the creditors of the 
husband, who was the actual owner; the one actually doing the busi- 
ness and working the land for his own support and gain, and incident- 
ally the support of the wife. 

I cannot bring myself to the conclusion that where the title to the 
farm actually owned by the husband is put in the name of the wife 
to keep it from the husband's creditors, with an agreement and un- 
derstanding that as between them it is to be run, managed, worked, 
and treated with its products as his, and is so run, managed, worked, 
and treated, as was the case hère, the wife doing that which farmers' 
wives usually do, and merely signing her name when neccssary to 
keep up the appearance of ownership in herself, the wife is "a person 
engaged chiefly in farming or the tillage of the soil" within the in- 
tent and meaning of the bankruptcy act. 

The report of the spécial master is approved and confirmed, and 
the exceptions are overrulcd. There will be an order of adjudica- 
tion accordingly. 



UNITED STATKS v. RRACE. 

(District Court, N. D. Cnlitornia. .Jauuary IG, 1007.) 

{So. 4,;i5:î.) 

1. Perjury — Public Lands — Entiîy — Oatif — Aiitiiority to Administer. 

Aet Cons;. .Inné 3, 1878. e. 1.51, 20 Stut. 89 |U. S. Comi). St. liX)], p. 
1045], providing for the sale of i)ubli(! laiuls, rostriets tlie quautity to KJO 
acres to any one person, and section 2 reiiuires tlie applicant to file wltli 
tlie register a written stateiuent under oatli tliat lie does not apply to 
purcliase the land on siieculation, but iu go(>(l faith to ajipropriate it to 
his exclusive use, and that he has uot made any asreenicnt or contract 
to convey the same. Section X 20 Stat. '.)0 ITJ. S. Comp. 8t. 1!X)1, p. 154.T], 
]>i'Ovides that if no adverse clalm sh;\ll be filcd after publication of notice 
of the apiJlication, the applicant, ou furnishing the register of the land 
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office satisfactory évidence of the publication of tlae notice, that the land 
Is unoccupied, and apparently contaîns no deposits of gold', etc., and on 
paying the purcliase money and fées, sliall be entitled to a patent. Tlie 
act also authorizes tlie Commlssionei" of the Gênerai Land Office to make 
reguiations for the carrying of its provisions into effect, and one of the 
régulations so made requires the register of the land ofiice to examine the 
applieant under oath with référence to the good faith of his application. 
Beld, that section 3 did not preclude the land otBeers from requiring proof 
of the good faith of the application as a part of the applicant's flnal proof, 
and that the register of the land ofiice had express pcYSfer to adniinister 
an oath to the applieant on such examination. as provided bv Kev. St. 
§ 2246 [U. S. Comp. St. 1901, p. 13T1], the falsity of which co'uld be the 
basîs of a prosecution for perjury. 

2. Public Lands— Timbee IjAnds— Sale— Application— Teuth of Facts. 

Act Cong. June 3, 1878, c. 1.51, 20 Stat. 89 [U. S. Comp. St. 1901, p. 
1545], provides for the sale of public tiinber lands on an application under 
oath, statlng, amoiig other things, that the application is made for the 
sole beneflt of the applieant, and not for the purposes of spéculation or 
sale, and that on subséquent proof of the publication of notice and certain 
other facts, and payment of the purchase price and fées, a patent shall 
issue to the applieant. Beld, that the facts stated in an application, in- 
cluding the fact that the application is not made for the puriKise of sale, 
must not only be true when made, but must also be true wheii the 
land is paid for and the applieant reçoives his certificate of purchase or 
receiver's receipt. 

3. Peejuky — Subornation or Pekjurt— -Public Land — Affidavit. 

Rev. St. §§ 5392, 5393 [U. S. Comp. St. 1901, pp. 3653, 3654], déclares 
that every person who, having taken an oath btîïore a compétent officer. 
in any case in whlch a law of the United States autliorizes an oath to be 
administered, that he will testîfy truly, willfully and contrary to the 
oath States or snbscribes any material matter which he does not believe 
to be true, is guilty of perjury, and every person who procures another to 
commit any perjury is guilty of subornation of perjurj-. Hcld that, 
where an indictmeut charged that défendant induced C. to make applica- 
tion for the purchase of timber lands. as authorized by Act Cong. June 
3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545], and in the 
furtherance of such application to make a false oath at the time of final 
entry with référence to the good faith of the application, which the regis- 
ter of the land office was authorized to administer by Rev. St. § 2246 [U. 
S. Comp. St. 1901, p. 1371], and by the reguiations of the land depart- 
ment, it sufiiciently charged the offense of subornation of perjury. 

A. P. Black, Asst. U. S. Atty. 
J. H. G. Weaver, for défendant. 

DE HAVEN, District Judge. Indictment for subornation of per- 
jury. The indictment contains three counts, and the défendant has 
demurred thereto for uncertainty, and upon the broad ground that 
the matters alleged do not constitute a public offense, in this : "That 
the oath set out therein is extrajudicial, not authorized by law, and 
will not sustain an indictment for perjury or subornation of perjury." 
The first count, in addition to the usual technical averments required 
in an indictment for subornation of perjury, charges that défendant 
instigated and procured one Howard A. Cotrell to appear in person 
before the receiver of public moneys for the Eurêka land district, up- 
on the hearing of an application by said Cotrell then and there pend- 
ing before the local land office of that district, to purchase a certain 
tract of land under the provisions of the act of June 3, 1878, entitled 
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"An act for the sale of timber lands in the states of California, Oregon 
and Nevada and in Washington Territory," and to "make and subscribe 
before the receiver an oath and affidavit" in which he knowingly, false- 
ly, and corruptly deposed and swore, among other things. that he, 
"the said Howard A. Cotrell, had not directly or indirectly made any 
agreement or contract in any manncr with any person by which the 
title to the said land, souglit to be accjuired froni the government of 
the United States, * * * might inure, in whole or in part, to the 
beneiit of any person except the said Howard A. Cotrell," and that 
such entry was made by him in good faith exclusively for his own use 
and benefit. Section 1 of the act of June 3, 1878 (chapter 151, 20 
Stat. 89 [U. S. Comp. St. 1901, p. 1545]), provides that lands chiefly 
valuable for timber "may be sold to citizens of the United States, or 
persons who hâve declared their intention to beconie such, in quanti- 
ties not exceeding one hundred and sixty acres to any one person or 
association of persons" ; and by section 2 it is made necessary for the 
person desiring to avail himself of the provisions of the act, to file 
with the register of the proper district a "written statement" or ap- 
plication, setting forth certain facts shov^-ing the good faith of the ap- 
plicant, and containing also a description of the land he desires to pur- 
chase. Section 3 of the act provides : 

"That upon tlie filing of said statement as provided' in the second section 
of this act, the register of the land offleo, shall post a notice of such applica- 
tion, embracing a description of the land by légal subdivisions, in his office, for 
a period of sixty days, and shall furnish the applicant a copy of the sanie for 
publication, at the expense of such applicant, lu a newspaper published uear- 
est the location of the premises, for a like period of time; and after the 
expiration of said sixty days, if no adverse claim shall hâve been filed, the 
person desiring to purcliase shall fumish to the register of the land-offlce satis- 
factory évidence, first, that said notice of tlie application prepaved by the regis- 
ter as aforesaid was duly published in a newspaper as herein required: sec- 
ondly, that the land is of the character conteniplated in this act, unoccupied 
and without Improvements, other than those excepted, eitlier niining or agri- 
cultural, and that it apparently contains no valuable deposits of gold. silver, 
cinnabar, copper, or coal : and upon payment to the proper officer of the pur- 
chase-money of said land, together with the fées of the register and the re- 
ceiver, * * * the applicant may be perniitted to enter said tract, and, on the 
transmission to the General Land Office of the papers and testimony in the 
case, a patent shall issue thereon. * * * Effeet shall be given to the 
foregoing provisions of this act by régulations to be preseribed by the Com- 
missioner of the General I/and Office." 

The indictment under considération is sufïiciently definite, and it, 
in efïect, charges the défendant with having instigated and procured 
Cotrell to give willfully false testimony in relation to the bona fides 
of his appHcation, upon the occasion of his making final proof in the 
local land office of his right to enter the land for which he had applied. 
It is insisted upon the part of the défendant that under the statute 
providing for the sale of timber lands, above referred to, the officers 
of the local land office were upon such final hearing without jurisdic- 
tion to inquire whether the entry was made in good faith for the ex- 
clusive use and benefit of the applicant, or whether he had directly 
or indirectly made any agreement to convey the land to another when 
he had acquired the title. In support of this contention it is said that. 
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by the terms of section 3 of this statute, if no adverse daim lias becn 
filed, the applicant is only required to furnish to the register of the 
land office satisfactory évidence, first, that the notice of his application 
has been duly published as required, and, second, that the land is of 
the character contemplated in the act, "unoccnpied, and without ini- 
provements, other than those excepted, either mining or agricultural, 
and that it apparently contains no valuable deposits of gold, silvcr, 
cinnabar, copper, or coal" ; that the statute expressly déclares that upon 
proof of thèse facts, "and upon payment to the proper officer of the 
purchase-money of said land, together with the fées of the register 
and the receiver, * * * the applicant may be permitted to enter 
such tract, and, upon the transmission to the General Land Office of 
the testimony and évidence in the case, a patent shall issue thereon" ; 
and it is urged that, the statute having thus named the facts which are 
to be proven at the time of final entry, it was not compétent for the 
local land officers to require proof of other facts, such as the good 
faith of the applicant in making the entry. The answer to this argu- 
ment is found in the gênerai intent or policy of the statute, and the 
particular provision therein making it the duty of the Commissioner 
of the General Land Office to prescribe régulations for the purpose 
of carrying the law into efïect, and in the régulations made in pursuance 
of the authority thus conferred. The obvions intention of the statute 
is to restrict the right to purchase the lands to which it refers to per- 
sons who in good faith enter the same for their own use and benefit. 
The applicant must not be a "dummy" or a mare nominal purchaser, 
who in making application to purchase simpK? allows his name to be 
used for the purpose of acquiring from the government the légal title to 
the land applied for, with the intention of immediately transferring such 
title to some other person imder a direct or indirect agreement or under- 
standing that such is the purpose for which the entry is made ; nor must 
he applv "to purchase the same on specu'ation." Oison v. United 
States, 133 Fed. 849, 67 G. G. A. 21. That such was the intention 
of Gongress not only appears from the fact that the quantity of land 
which any one person or association of persons is allowed to purchase 
under the statute is limited to 160 acres, but from section 2, which re- 
quires the applicant to file with the register of the proper land district, 
as the first or initial step in the proceeding, a statement, verificd by his 
oath, setting forth "that he does not apply to purchase the same on 
spéculation, but in good faith to appropriate" it "to his own exclusive 
use and benefit; and that he has not directly or indirectly made any 
agreement or contract, in any way or manner, with any person or 
persons whatsoever, by which the title he might acquire from the 
government of the United States should inure, in whole or in part, 
to the benefit of any person except himself." The administration of 
this law is confided to officers of the Land Department, whose duty it 
is to see that its policy is not defeated and the government defrauded 
by a sale of the public lands to those who purchase on spéculation or 
for the benefit of others ; and to the end that this duty may be prop- 
erlv discharged, the statute expressly confers upon the commissioner 
of the General Land Off.ce authority to make régulations for the pur- 
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pose of carrying its provisions into effect, and, under the authority 
thus given, that officer, on May 31, 1887, in a circular addressed ta 
registers and receivers, prescribed the following among other régula- 
tions, to be observed in the entry of lands under this statute : 

"Tlie e,vidence to be furnislied to the satisfaction of the register and receiver 
at tiiiie of entry, iis requirert by tlie 3d section of tlie act, must be talîen before 
the résister or receiver, and will consist of tlie tcstiniony of claimant, corrob- 
orated by the tcstiiuony of two disinterested witnesses. The testimony will be 
reduced to writins by you upon the blanlis provided for the purpose, after 
verbally propoundiug the questions set forth in the printed fornis. You will test 
the aecuracy of afïiant's information and the bona fides cl' the entry, by close 
and stifflcieiit oral exainination. You will especially direct such examination 
to ascertain whether the entry is made in sood faith for the appropriation of 
the land to the entryman's own use, and not for sale or spéculation, and 
whether he bas couveyed the land or bis title thcreto, or agreed to make any 
such conveyance, or whether lie bas dir(>ctly or indireetly entered into any con- 
tract or agreement in any maiiner witli any persoii or persons whonisoever by 
which the title that may be aoiuired by the entry shaîl intire, in whole or In 
part, to the beneflt of anv person or persons except hiinself." G Land Dec. Dep. 
Int. IIG. 

The printed forms referred to in the foregoing régulation, and 
made a part of it, require the officers of the local land office to propound 
to the applicant at the time of entering the land app'ied for the fol- 
lowing among other questions : 

"Qiies. 13. Ilave yon sold or traiisferred your claim to this land sinee niaking 
your sworn statement, or hnve you directly or inilirectly iiiude any agreeinent 
«r eontract, in any way or nianiior. witb any iicrsou whoin:-!oei,-(>r. by which the 
title which you may acquire froni the governinent of the Thiiled States may in- 
ure, in whole or in part, to the bcnefit of any jiei-son cxceiit yourself? 

"Ques. 14. Do you make this entry in good faith for the aiipi'opri.ition of the 
land to your own use and not for the use or beneflt of any other person?" 

That thèse régulations are in prefect harmony with the statute, and 
such as are reasonably necessary and proper to be observed in its ad- 
ministration, cannot admit of doubt. The officers of the Land De- 
partment are not required to acccpt the statements contained in the 
application to purcbase as conclusively cstablishing the bona fides 
of the applicant, but, on the contrary, the statute contemplâtes that 
theCommissioner of the General Land Office shall make régulations 
giving to the register and receiver the authority to subject the ap- 
plicant and his witnesses to an oral examination, for the purpose of 
satisfying themselvcs that the entry is made in good faith for the bcne- 
fit of the applicant, and not in the interest of another, and the questions 
above set out are relevant to such an inquiry. Even if it should be con- 
ceded that his right to purcbase from the United States would not be 
defeated by a sale, or bv an agrecment to sell, made after the fi'ing of 
the application and before the date of the entry — that is, before the 
applicant is given his certificate of purcbase or receiver's receipt 
showing that he has paid the government for the land and been al- 
lowed to enter it — still the fact of such intermediate sale or agreement 
to sell would be a material circumstance to be considered in an in- 
vestigation relating to the truth of the statements contained in the 
original app'ication. But the statute cannot receive this narrow inter- 
prétation. The facts stated in the application must not only be true 
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when made, but it must also be true that when the land îs paid for, 
and the certificate of purchase or receiver's receipt issued, that the 
person entering the land is not then under agreement, express or im- 
plied to convey the title se acquired to another person. U. S. v. Bai'.ey, 
17 Land Dec. Dep. Int. 468. This seeras to be in accordance with 
what was said by the Suprême Court in United States v. Budd, 141 
U. S. 163, 18 Sup. Ct. 575, 36 L. Ed. 384. The court there said : 

"The act does not in any respect limit the domînion wliich fîie purchaser has 
over the land after its purchase from the govenimeut, or restriet in the slightest 
his power of aliénation. Ail that it denounces is a prior agreement — the actini;; 
for another In the purchase. If when the title passes from the government no 
one save the pureliaser has any claim uiKjn it, or any contract or agreement for 
ît, the act is satisfied." 

To hold that one may, after filing his application, make an agree- 
ment to convey the land applied for, and still hâve the right to enter 
the same for the benefit of the person with whom the agreement was 
made, would defeat the express po'.icy of the statute, which limits the 
quantity which may be acquired thereunder by any one person or as- 
sociation of persons to 160 acres. Such an entry, if not opposed to 
the strict letter of the statute, would be clearly in violation of its 
spirit. Inasmuch as the régulations of the Commissioner of the Gen- 
eral Land Office above referred to are valid, the receiver of the local 
land office was authorized to administer the oath mentioned in the in- 
dictment. Section S346 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 1371] provides: 

"The register or receiver is authorized, and it shall be their duty, to admin- 
ister any oath required by law or the instructions of the General Land Office, 
in connection with the entry or purchase of any tract of the public lands. 
» » ♦ " 

It i?ecessarily follows from the foregoing that the indictment suf- 
ficiently charges the défendant with the crime of subornation of per- 
jury, under the rule declared in Caha v. United States, 152 U. S. 
«11, 14 Sup. Ct. 513, 38 L. Ed. 415, and as that offense is defined in 
«ections 5393, 5393 of the Revised Statutes [U. S. Comp. St. 1901, 
pp. 3653, 3654], which déclare that: 

"Every person who having taken an oath before a compétent tribunal, offlcer, 
or person, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify * • * truly * • * willfully and 
contrary to such oath states or subseribes any material matter which he does 
not believe to be true, is guilty of per.iury. * • * Every person who pro- 
cures another to commit any perjury is guilty of subornation of perjury," 

The demurrer to the indictment is overruled. 



UNITED STATES v. BRACE et al. 

(District Court, N. D. Califomia. January 16, 1907., 

No. 4,352. 

1. OoHSPiEACY— Indictment — Constkuotion. 

Aji indictment alleging that défendants during ail the times between 
May 25, 1902, and the commission of the last overt act therein set forth 
contiuued to conspire together to defraud the United States of the title 
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to îts public lands in the manner and by the nieans agreed on between 
tiiem on May 25, 1902, was not équivalent to a charge that défendants 
subséquent to that date entered into a new conspiraey to accomplish their 
unlawl'ul design, but was nierely an allégation that the conspiraey formed 
on that day was never abaudoned, but was in contiuuous opération there- 
after until the date of tbe last overt aet cliarged. 

2. SaME— STATUTES— CONSTRUOTION. 

Rfc'v. St. § 0440 [T;. s. Comp. St. 1901, p. 3(5T(V|, provides that, if two 
or more persons conspire either to connu it aiiy olïense iigainst the United 
States or to defraud the United States in any manner, and one or more 
of them do any act to elïect the objecrt of the coTispiracy, ail sliall be liable 
to a penalty, etc. Held, that the olïense deflnod by such section was a 
continuing one so long as it was in process of exécution, as manitested by 
overt acts in pursuance thereof. 

3. Criminal Law— Limitations. 

The crime denounced by such sec-tion consists In putting a corrupt agree- 
ment into active opération, and hence limitations rnn l'roni the date of the 
last overt act couimitted for the purpose of completing the object of the 
conspiraey. 

[Ed. Note. — For cases in iwint, see Cent. Dig. vol. 14, Criminal Law, 
§ 275.] 

4. COXSPIKACY — Several Pkosecutioxs. 

There can be but one prosecution for conspiraey in violation of llev. 
St. § 5440 [U. S. Comp. St. 1901, p. ;riC)7C], regardless of the number of 
overt acts committed in pursuance thereof. 

See 143 Fed. 703. 

J. H. G. Weaver and W. F. Clyborne, for défendant Brace. 

J. F. Quinn, for défendant Young. 

Robert T. Devlin, U. S. Atty., and A. P. Black, Asst. U. S. Atty. 

DE HAVEN, District Judge. The indictment charges that the 
défendants, on May 25, 1902, entered into a conspiraey to defraud the 
United States by obtaining from it, in violation of the law provid- 
ing for the sale thereof, title to divers tracts of land of great value, 
situated in this district and state ; that for the purpose of effecting 
the object of said conspiraey, certain overt acts were committed by the 
parties thereto on June 10, 1902, by filing and causing to be filed cer- 
tain false and fraudulent applications for the purchase of such lands 
in the local land office at Eurêka, in this district, and state. The in- 
dictment allèges : 

"That from the said twenty-flfth day of May, in the year of our Lord one 
thousand nine hundred and two, and until and including the times hereinafter 
alleged, the said conspiraey, combination, confédéral ton, and agreement was 
continuously in process of exécution, and the said CJeorge W. Brace and Albert 
B. Young continued, during and including said times, to knowingly, falsely, 
and unlawfuUy to conspire, combine, confederate, and agrée together Tand with 
divers other persons named] so to defraud the TJnited States of the title to and 
possession of the said lands in the manner and by means aforesaid." 

The indictment further charges that, for the purpose of effecting the 
object of said conspiraey, "and while the said George W. Brace and 
Albert B. Young so knowingly, falsely, and unlawfully conspired, 
* * * as aforesaid, so to defraud the United States of its title to 
and possession of said lands, in the manner and by the means afore- 
said," the said défendant Brace committed other overt acts on the 
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llth, 12th, and 15th days of September, 1903, by causing- divers per- 
sons to appear before the officers of the local land office at Eurêka, 
Cal., and raake false and fravidulent final proofs, for the purpose of 
establishing their right to purchase from the United States the lands 
for which they had applied. The indictment was found and returned 
on September 8, IDOG. The défendant Brace bas interposed a spécial 
plea, in which he allèges that the offense charged in the indictment is 
"barred by the provisions of section one thousand forty-four (1014) 
of the Revised Statutes of the United States of America [U. S- Comp. 
St. 1901, p. 735], in that more than three years had elapsed betwc.en 
the commission of said alleged crime and the finding of said indict- 
ment, to wit, three years and eighty-nine days. And in this behalf de- 
fendant allèges that, during ail of said times betvveen the commission 
of said alleged crime and the fîling of said indictment, the said George 
W. Brace was subject to the process of said court, and at no time dur- 
ing said time was he a fugitive from justice, or was he 'fleeing from 
justice;' " and that he did not at any time between the date of the com- 
mission of the offense charged and the finding of the indictment 
"leave his home and known place of abode with intent to avoid dé- 
tection or punishment for any public offense against the United 
States." The défendant Young bas also filed a spécial plea, similar 
in form to that of the défendant Brace. The United States has de- 
murred to each of thèse pleas, upon the ground that it does not state 
facts sufficient "to constitute a plea, or to authorize the court to stay 
the trial of this action," and upon the further ground that it does not 
appear therefrom "that an overt act in conséquence of the conspiracy 
alleged in said indictment was not committed within three years before 
the filing thereof," and "because it appears upon the face of the in- 
dictment herein that an overt act in pursuance of the conspiracy al- 
leged in said indictment was committed within three years before the 
fihng thereof." 

1. In my opinion the allégation in the indictment that the défend- 
ants during ail the times between May 35, 1902, and the commission 
of the last overt act therein set forth continued to conspire together 
to defraud the United States of the title to its public lands, in the 
manner and by the means agreed on between them on May 25, 1903, 
is not équivalent to a charge that the défendants subsequently to that 
date entered into a new conspiracy for the purpose of accomplishing 
their unlawful design to defraud the United States of certain of its 
public lands. It is simply, in effect, an allégation that the conspiracy 
formed on May 25, 1902, was never abandoned, but was in continuons 
opération thereafter until the date of the last overt act set out. The 
indictment, therefore, is to be construed as charging but one conspir- 
acy; that such conspiracy was formed by the défendants on May 25, 
1902, and numerous overt acts were thereafter committed by them 
for the purpose of eflfecting its object, the first of thèse acts on June 
10, 1902, and the last on September 15, 1903 ; that from the date of its 
formation until the commission of the last overt act in pursuance 
thereof, the conspiracy so formed on May 25, 1902, was, in the lan- 
guage of the indictment, "continuously in process of exécution." As- 
suming that the conspiracy was formed and the overt acts committed 
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upon the particular dates named in the indictment, the précise ques- 
tion whicli is raised by tlie demurrers to the spécial pleas relates to the 
time when the right of the government to prosecute the défendants 
for the offense charged in the indictment began to run. 

Section 1041 of the Revised Statutes [U. S. Comp.St. 1901, p. 725] 
provides that no person shall be prosecuted for an offense of the char- 
acter described in this indictment unless the indictment is found "with- 
in three years next after such offense shall hâve been committed" ; while 
the succeeding section déclares that this limitation shah not extend to 
the case of any person fleeing from justice. The contention of the 
défendants is that the right of the government to prosecute them ac- 
crued upon June 10, 1903, the date of the first overt act, and, as this 
was more than three years prior to the finding of the indictment, the 
right to prosecute for such ofïense is barred; and support for this 
contention is undoubtedly found in the cases of United States v. Owen 
(D. C.) 32 Fcd. 534, United States v. IMcCord, 72 Fed. 159. Ex parte 
Black (D. C.) 147 Fed. 832, Commonwealth v. Bartilson, 85 Pa. 482, 
and Insurance Co. v. State, 75 Miss. 24, 22 South. 99. The argument 
which is advanced to sustain this conclusion is very strongly stated by 
Deady, J., in United States v. Owen (D. C.) 32 Fed. 534, and pro- 
ceeds upon the theory that a conspiracy is not to be deemed a con- 
tinuons crime while in process of exécution, but is a completed of- 
fense the moment the first overt act is committed in pursuance there- 
of, as much so and in the same sensé as the crime of murder or of 
arson is complète and at an end when the deed is donc. Of course, 
if this be so, the statute of limitations would commence to run 
at the date of the commission of such overt act ; but it seems 
to me that the more reasonable view is that which was foPowed by 
the Suprême Court of Illinois in the case of Ochs v. People (111.) 
16 N. E. 662, and United States v. Greene (D. C.) 146 Fed. 803-889, 
and that is to regard the conspiracy as a continuing ofïense so long as 
the parties thereto continue to perform acts to eiïect its object, and, 
thus considered, the prosecution thereof is not barred if any overt 
act has been committed within the statutory period. The crime, de- 
fined in section 5440 of the Revised Statutes, may be said to be a con- 
tinuing ofïense so long as it is in process of exécution, as manifested 
by overt acts in pursuance thereof. At common law the crime of 
conspiracy was complète when two or more persons combined for the 
purpose of committing an un'awful act, and it was not necessary to 
allège or to prove an overt act ; but under section 5440 of the Re- 
vised Statutes there must not only be the unlawful combination, but 
one of the parties must do some act for the purpose of effecting its ob- 
ject. Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. 90; 
U. S. v. Nunnemacher, 7 Biss. 11, Fed. Cas. No. 15,902; U. S. v. Gold- 
berg 7 Biss. 173, Fed. Cas. No. 15,223. The crime consists in putting 
the corrupt agreement into active opération, and so long as it is in 
opération the ofïense is a continuing one. This being so, my conclu- 
sion is that, whenever a person commits any act in pursuance of an 
existing conspiracy, no matter when such conspiracy was formed, or 
how many précèdent acts bave been committed for the purpose of 
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efifecting- its object, the offense defined in section 5440 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3676] is then committed, and is 
subject to prosecution. In saying this I do not mean to be understood 
as holding that, when a number of acts bave been committed in fur- 
therance of one conspiracy, there may be as many prosecutions there- 
for as there were acts. There can be but one prosecution, based upon 
a single conspiracy, and this is not barred as to any overt act within 
the statutory period. 

It follows from thèse views that the demurrers to the spécial pleas 
must be sustained. 



HILLS V. LEEDS. 
(District Court, D. Maine. January 21, 1007.) 

No. 27. 

1. Shipping— Charter Paett— Constbuction. 

Respondent chartered a yacbt for a si)ecified sum for a portion of the 
year 1905, ttie charter providing for a déduction from the considération 
in case the yacht from any accident arising from any defect therein should 
be disabled for a period of more than 48 hours. The charter aiso pro- 
vlded that the owner agreed to let, and the hirer agreed to hire, the 
yacht for the time specified; that the owner should fit out the yacht, 
and hand her over to the liirer tight, staunch, strong, and in every way 
fitted for service, and provide an efficient crew, clothe them, and pay their 
vvages; that the owner shouid assume the responsibiiity of lire and 
marine rislcs, and the hirer should be responsible for any injnry amount- 
ing to less than $100, should pay the runniug 'expeuses of the yacht other 
than the wages of the crew, and should hâve control of the captain and 
engineer, with authority to discharge them. Held. that such contract 
was a letting of the vessel, and not a inere contract of service, so that 
the charterer became the owner for the voyage. 

[Ed. Note. — For cases in i)oiut, see Cent. Dig. vol. 44, Shipping, §§ 
149-15.^.] 

2. S.OIE— EVIDKNCE. 

In an action to recover the balance due on a charter party, évidence 
held insufflcient to show that an injury to the yacht was caused by a defect 
in her outfit, within a provision in the cliarter party that, in case she 
sliould become unfit for use for a period of more than 48 hours because 
of any defect in her outfit, there should be a pro rata return of the 
charter money to the hirer. 

3. SAME— IN.TUKIES TO VESSEL. 

Where a charter party required the hirer to redeliver the yacbt to her 
owner in the same condition in which he received her, and when she was 
delivered the blade^ of both her propellers were bent, her owner was 
entitled to recover the expense incident to the repair thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 
219-221.] 

Grosvenor Calkins, for libelant. 
Henry M. Earle, for respondent. 

HALE, District Judge. This is a suit upon a charter party. By 
this contract the libelant leased to the respondent the yacht Kasagi 
for a portion of the year 1905, ending September 30th, for the sum 
of $2,562.50, to be paid in five several installments. Libelant brings 
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this suit for the last installment and for certain disbursements, which 
he claims are due to him under the terms of the charter party. The 
main contention arises under article 3 of the charter party, which pro- 
vides as follows: 

"In the event of tlie yacht, from any accident to the yacht or machinery, 
arislng by or from any defect in the yacht or her outfit, becoining unfit for 
use, said disability not having been brought about by any act or order of the 
hirer, whereby the hirer is deprived of the use of the yacht for a period longer 
than forty-eight (48) hours at any time or times, he will allow a pro rata re- 
turn of the charter money to the hirer for Kuch time as the yacht shall be unfit 
for use." 

The respondent claims that on the 17th day of May, 1905, the yacht 
collided with a schooner and with the pier and marine railway at 
Jacob's Yard, City Island, New York, and was damaged and became 
unfit for use, and that said damage arose "from a defect in the yacht 
or her outfit" ; that the disability arising from such damage continued 
for a period exceeding 48 hours, namely, from May 17, to June 18, 
1905, a total of 31 days, during which time he was whoUy deprived of 
the use of the yacht. He demands, therefore, a pro rata return of 
the charter money for such time. Respondent further claims that he 
made certain disbursements on account of repairs to the yacht, which 
disbursements should hâve been made by the owner, according to the 
terms of the charter party, and that the amount due from the libelant 
to the respondent for a pro rata return of the charter money and for 
the disbursements, completely offsets any claim which may be due to 
the libelant under the charter party. 

Under the contention raised, it is necessary to examine specificaPy 
the provisions of the contract. In addition to the clause to which I 
hâve already referred, the charter provides that the owner agrées to 
let, and the hirer agrées to hire, the yacht for the time specified; that 
the owner agrées to fit out the yacht, and hand her over to the hirer 
tight, staunch, strong and in every way fitted for service ; to provide an 
efficient crew to navigate her, consisting of captain and engineer; to 
clothe them and to pay their wages ; that the vessel shall be delivered 
to the hirer in good condition as to her machinery and connections, 
and complète as to her regular outfit; that the owner shall assume ail 
responsibility as to fire and marine risks; the hirer to be responsible 
for an injury to said yacht amounting to less than $100. The hirer 
agrées to take the yacht over in the city of Boston at the beginning 
of the contract, and to deliver her at the end of the term in the same 
condition as he received her, reasonable wear and tear only exceptcd ; 
to pay the running expenses of the yacht and the food of the crew, but 
not the wages of the crew ; also to pay the consumable stores used 
for the working of the yacht; to be responsible for breakages; to 
paint the yacht. The gênerai provision is further made : 

"That the hirer is to hâve the same authority as the owner of the boat so 
far a^ regards tlie management of the yacht and control of the captain and 
engineer, and that, in the event of either of them proving disobediient or incom- 
pétent, the hirer shall hâve the riglit to discharge him or them, and engage 
others in their place; but in such case the hirer shall. if nece.ssary, provide new 
clothes for the man or men engaged in place of those so diischarged." 
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This coiitract must be held to be a contract of letting and hiring, 
and not a mère contract of service. By it there was a démise of the ves- 
sel; her possession, command, and control passed from the owner to 
the hirer or charterer. The charterer became the owner for tlie voy- 
age. The mère fact that the owner was to provide an efficient crew 
and to pay their wages is not inconsistent with the above conckision. 
To arrive at the riglits of the parties in this regard it is not necessary 
to examine section 423G of the Revised Statutes [U. S. Comp. St. 1901, 
p. 2914] , which provides that a charterer, in case he shall man, victual, 
and navigate a vessel, shall be deemed to be the owner of the vessel ; 
for in this case the contract itself is expHcit in this regard, and makes 
it clear that it is the intention of the parties that the charterer is to 
hâve the management and control of the yacht. The captain, engineer, 
and the crew then became the agents of the charterer during the term 
of the charter; and the gênerai owner is not responsible for their acts 
or négligence, unless the charterer can establish by affirmative tes- 
timony that the owner did not "provide an efficient crew to navigate 
the yacht." The charterer has not met the burden of proving that the 
owner did not provide an efficient crew. 

The courts hâve repeatedly passed upon the questions involved in 
this case. In Thompson v. Winslow (D. C.) 128 Fed. 73, this court 
had occasion to discuss the charterer's liability for the acts and dé- 
fauts of the master and crew in the navigation of the vessel. In 
Reed v. United States, 11 Wall. (U. S.) 591, 20 L. Ed. 220, in speaking 
for the Suprême Court, M.v. Justice CUfford said: 

"Cliarterers or freighters n>ay beeome the owiiers for the voyage without 
any sale or jrarchase of tUc- ship, as in the cases where they hiro the ship, 
and hâve, hy the terms of the contract, and assr.nie in fact, the exclusive pos- 
session, command, and navigation of the vessel for the stipulated voyage. But 
where the gênerai owner retains the possession, command, and navigation ôf 
the ship, and contraets for a specified voyage — as, for example, to earry a 
cargo fi'om one port to another — tlie arrangement in oonteniplutiou of bnv is a 
mère alfreiglitment, sounding in contract, and not a de-.nise of tlie vessel, and 
the charterer or freighter is not elothed with the character or légal resjMjnsi- 
bility of ownership. Unless the ship herself is let to hire, and the owner parts 
w'th the possession, command, and navigation of the same, the charterer or 
freighter is not to be regarded as tlie owner for the voyage, as the master, 
while tlie owner retains the possession, connnand, and navigation of the ship, 
is the agent of the gênerai o\\'nprs, and the inariners are regarded as in his 
employment, and he is responsible for their conduct." 

In The Del Norte (D. C.) 111 Fed. 642, affirmed 119 Fed. 118, 55 
C. C. A. 220, Judge Hanford said : 

"And the charterer is owner pro hac vice where the master is subject to his 
orders and directions, though appointed to his position as master by the gên- 
erai owner. The India (D. C.) 14 P^ed. 476 ; The Bombay (D. C.) 38 Fed. 512. 
In such a case the charterer is himself responsible for the torts of the master, 
because, having a légal right to control, he is legally presumed to actually 
control, the master's conduct. On the other hand, the gênerai owner is not 
responsible, because he does not hâve the right to control the master in the 
performance of his duties. Wood, Mast. & S. § 281." 

In Somes v. White, 65 Me. 542, 20 Am. Rep. 718, Mr, Chief Jus- 
tice Peters discusses the rights and liabilities of gênerai owners and 
of owners pro hac vice and says : 
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"It will be found upon. an examination of still other authorlties that in the 
cases whore the respousibility of the owuers lias bosn songht to bo maintained 
the inqniry has ahnost universally been whether, under the contraet of let- 
ting, the master or the owners had the possession, eomniaud, aud navigation of 
the ship. ïhore ean be no différence in tliis resjieet betweeu a sliip and any 
otlier speeies of j)(>rsonal proporty. Tlie law of principal and agent camiot 
be applied whore no aKPiicy exists. Owners are not answeralde for a colli- 
sion which in no sensé is directly or iudireetly caused by tliemselves." 

See, also, U. S. v. Shea. 152 U. S. 178-189, 14 Sup. Ct. 519, 38 L. 
Ed. 403; McCormick v. Shippv (D. C.) 119 Fed. 220. 

The Golcar S. S. Co. v. Tweedic Trading Co. (D. C.) MO Fed. oG3. 
to which my attention has been called, does not in principle difïer from 
the cases which I hâve cited, nor do the other cases cited by the learned 
counsel for tlie respondent, when examined, présent any différent 
principles. 

The principal question, then, is vvhcther the damag-e occurred from a 
defect in the yacht or her outfit. Upon this question respondent offers 
testimony tending to show that the damage was occasioned by the im- 
proper action of the beUs, and that such improper action was occa- 
sioned by a defect in the outiît of the yacht. Upon this point the tes- 
timony is somewhat contradictory. The burden is upon the respondent 
to show that the damage occurred within tlie provisions of article 3 of 
the charter party. Upon a careful analysis of the testimony, I do not 
find that the respondent has sustained this burden. Capt. I-'ippy in his 
déposition has testified that tlie accident liappened from the improper 
worlcing of the bells; but in his log it does not appear that he thought 
there was any improper vi'orking of the bells, but, rather, that at the 
time of the accident he was of the o])inion that it hapiicncd through 
some misunderstanding in the engine room. The testimony of Savary, 
the engineer, has more probative value than any other testimony in 
the case ; it is the évidence of the partv who knew niost about the trans- 
action. I find nothing to discrédit his testimony. From it, and from 
the whole évidence in the case, I find tliat there is not sufficient proof 
that the damage occurred from a defect in the yacht or her outfit. It 
is clear that the libelant may recover for the balance due upon the last 
payment to be made for the hire of the vessel under the charter party. 

It will be seen by the second article of the agreemcîit to hire that 
the respondent was under obligation to pay the running cxpenses of 
the yacht, the food of the crew during the term of the charter ; he also 
having the right to discharge the captain and engineer in the event 
of their proving disobedient or incompétent. The libelant has proved- 
that he has paid certain running expenses of the yacht and certain dis- 
bursements and advances which it was the duty of the charterer to pay. 
The libelant should recover for thèse sums. 

Under the first clause of the agreement for hiring, the respondent has 
agreed to redeliver the yacht to her owner in the same condition in 
which he received her. Under an amendment to the libel, the testimony 
showed that when the yacht was redelivered to the libelant she was not 
in the condition in which the hirer had received her, but that the 
blades of both propellers were bent. Libelant may there fore recover 
the amount which he has paid, being less than $100, for his repairs to 
the propeller blades. 
149 F.— 50 
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As I hâve found that the damage did not occur from a defect in 
the yacht or her outfit, it follows that I do not allow the respondent to 
recover for any counterclaim raised by his set-off. While, perhaps, 
very Httle question arises as to the payments made in the case, ail 
such matters are for an assessor. 

A decree may therefore be entered for libelant. Weld A. Rollins, 
Esq., is appointed assessor to assess damages consistent with this 
opinion. 



BAKER V. PIIILADELPiriA & R. RY. OO. 

(Circuit Court, E. D. Pennsylvania. Jauuary 24, 1907.) 

No. 48. 

1. Mastek and Servant— Deatii of Servant— Négligence— Fellow Serv- 
ants — SERVANTS OF SePARATE MASTERS. 

The C. Rallroad, by which décèdent was employed as englneer, used tlie 
tracks of défendant eonipany for a certain distance entering Philadelphia, 
and décèdent, on approaching tbe junction with a fast freight, found the 
tower signal tumed against him. He waited six minutes, when a white 
light was displayed from the tower, slgnaling his train to proceed, which 
signal Indlcated that décèdent had the right of way, and that the track 
to the south was unobstructed. When decedent's train arrived at a point 
soniewhat south of the signal station, it struck the engine and tender of a 
local freight train belonglng to défendant company, which was crossing 
from the south to the north-bound track, and the englneer of such freight 
testifled that, in violation of the rules, he had been on the south-bound 
track after cars, without having a man out either ahead or behind his 
train to guard against accidents. Ueld, that neither the operatlves of de- 
fendant's train nor the signalman in the tower, ail of whom were employed 
and paid by défendant company, could b& regarded as decedent's fellow 
servants. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, § 484.] 

2. Railroads— Injury to Operatives— Accident to Trains— State Statutes 

— ApPLIC ATI o n . 

Pub. Laws Pa. 186S, p. 58, provides that when any person shall sustaln 
Personal injury or loss of life while engaged or employed on or about the 
roads, works, dépôts, and premlses of a rallroad company, or on or absout 
any train or car therein or thereupon, of which company such person Is 
an employé, the right of action and; recovery in ail such cases against the 
company shall be only such as would exlst if such person were an employé, 
etc. Held; that such act had no application to an action for the death 
of an employé of one rallroad company while rightfuUy using the tracks 
of another, caused by the négligence of the employés of the latter. 

3. SAMK— CONTRIBUTOKY NEGLIGENCE. 

Décèdent, a rallroad engineer, on approaching a junction with the tracks 
of another company which décèdent was entitled to use, found the sig- 
nais tumed against him, and thereupon waited until he was signaled by 
the towerman of the company owning the tracks to proceed, which he did, 
and Immediately collided with a train belonglng to the latter comijany 
ncgligently on the track. Iléld, that décèdent was not négligent. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 41, Eallroads, § 941.] 

4. DBATII— BURDEN OP PROOI'. 

In an action for death of a rallroad engineer, tlje burden is on the de- 
fendant to show that deceased was négligent, and that his négligence 
contributed to the injury resultin^ in Ijis death; it Ijeing yresumed, in 
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the absence of évidence to the eontrary, that décèdent exercised proper 
care in order to protect his own life. 

[lîd. Note. — For cases in point, see Cent. Dig. vol. 15, Deatb, §§ 75, 76] 

5. Same— Damages— ExcESSivEXESS. 

Décèdent, a raili-oad engineer, 25 years of âge, in good healtb, indus- 
trious, and of good habits, was Icilled tlirough défendant'» négligence. 
Décèdent was earaing from $100 to î'I-'iO a month, most of whieli he gave 
to plaintifC, his mother, vvho was about 54 years of âge. There was also 
évidence tliat décèdent was thrifty and careful in uiatters of expenditure. 
Held, that a verdict awarding plaintifC $7,500 was not excessive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 125.] 

Charles H. Edmunds, for plaintiff. 
Gavin W. Hart, for défendant. 

HOLIyAND, District Judge. The Central Railroad of New Jersey 
was using the tracks of the Philadelphia & Reading Railway Company 
from Bound Brook to Berks streets, in the city of Phildelphia, by an ar- 
rangement, the exact terms of which did not appear. On the morning 
of September 9, 1905, the plaintiff, Henry K. Baker, an engineer, was in 
charge of a fast freight of the Central Railroad Company approaching 
Philadelphia. Upon arriving at Tabor Junction at about 2 -.34 o'clock on 
the morning of that day, the train was stopped by the display of a red 
danger signal in the tower, manned by an employé of the Reading 
Railway Company. Six minutes later a white Hght was displayed from 
the tower, signaling the train to proceed, and, under the rules, the 
engineer had a right to assume the south-bound track was unobstruct- 
ed, and he was authorized, and in fact required, to proceed. When his 
train arrived at a point somewhat south of the signal station, he struck 
the engine and tender of a local freight belonging to the Reading Rail- 
way Company, which was crossing over from the south-bound to the 
north-bound track as Baker's train was passing. The Reading Rail- 
way's freight engine had no right to be at that point. The engineer 
(King) of this engine testified that, in violation of the rules, he had 
been on the south-bound track after cars without having a man out 
either ahead or behind his train to guard against accident. The rules 
governing the running of trains on both roads were uniform, and 
issued in accordance with the rules adopted by the American Railway 
Association. Rules 99 and 100 were the same for both companies. 
The employé in the tower who gave the signal and the train crew of the 
Reading Railway Company were employés of the Philadelphia & Read- 
ing Railway Company; the train crew of the Jersey Central were em- 
ployés of the latter company. The jury was, in substance, instructed 
that the man in the tower and the Reading Railway Company's crew 
were not fellow servants of the crew in charge of the Central Railroad 
Company's train, and that if the former, or either of them, were 
négligent, as a resuit of which the death of the plaintiff's son was 
caused, she would hâve a right to recover, and the court refused to 
instruct the jury, at the request of the défendant, that the case was 
governed by the statute of the state of Pennsylvania passed April 4, 
1868, and further refused to instruct the jury that — 

"Even though the décèdent was technicaily upon the road of his employers, 
to wit, tlie Central Railroad of New Jersey, it was their duty to supply him 
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with safeguards as the occasion demanded; and, having supplied liim with 
Reading Railroad employés, they must be cflnsidered as Central Raiiroad em- 
ployés, and tliat the détendant would not be liable in this suit; and furtlier, 
that the towernian was a yiuvt of tlie means by wbicii the train was enabled 
to run, and he must be coiisldered as one of the employés uecessary to niove 
the train, and, no nuitter by whom employcd, he was in law a co-employô of 
décèdent." 

Under the common law, the master is not responsible for injuries 
received by bis servant as a resuit of the négligence of a fellow servant 
engaged in the same commofi employment; but ail the authorities are 
to the effect that, in order that this rule may apply, the servant whosc; 
négligence caused the injury must be an employé of the same master* 
of the employé injured. Servants of différent masters are not deemec'^ 
to be fellovi' servants, within the meaning of this rule, although they 
are working together in the same common employment ; they must ail 
be under the control and direction of a common master. Coates v.i 
Chapman, 195 Pa. St. 109, 45 Atl. 676 ; Crawford v. WeHs City ( D.- 
C.) 38 Ked. 47; Central Railroad Co.. v.; Stoermer, 51 Fed. 518, 2 C^, 
C. A. 360; The Wm. F. Babcock (D. C.) 31 Fed. 418; Thompson's 
Commentaries on Law of Evidence, §§4846, 4996. This seems to be 
the law as laid down by most courts of last resort in the United States, 
as the collation of cases on this question found in Thompson's Com- 
mentaries, supra, will show. Servants of différent railway companies, 
using the same tracks, are not fellow servants, so as to relieve the em- 
ployer from injuries negligently inflicted by its employés upon the 
employés of the other company. Numerous cases cited in Thompson's 
Commentaries, §_§ 4998, 5000, illustrate this principle. 

It is contended by the défendant that the case is covered by the 
statute of the State of Pennsylvaniapassed April 4,: 1868 (P. L,. 58), 
as follows : 

"Section 1. When any person shall sustain Personal injury or loss of life 
while lawfully engaged or employed on or about the roads, works, dépôts and 
premises of a railroad company, or on or about any train or car therein or 
thoreupon, of vvhich company such person is an employée, the right of action 
and recovery in ail such cases agaihst the company shall be such only as would 
exist if such person were an employée. Provided, that this section shall not 
apply to passengers." 

The application of this act of 1868 to cases such as the one at bar has 
been, in our judgment, finally settled by the décision of the Suprême 
Court of Pennsylvania in the case of Keck v. Philadelphia & Reading 
Ry. Co., 206 Pa. St. 501, 56 Atl. 47. The facts of that case and the 
one hère are entirely similar, with the sole exception that there was in 
the Keck Case no towerman to signal Keck that his track was clear 
for him to proceed. The Keck Case arose ont of the death of the plain- 
tifï's husband, who was an engineer on the Central Railroad of New 
Jersey, using the tracks of the Reading Railway Company, and was 
killed' by running înto one of the latter's trains negligently upon the 
track, which the Central Railroad train had a right to use at the time. 
Judge Mitchell, in deciding the Keck Case, reviewed ail the previous 
décisions of the Suprême Court of Pennsylvania in which this act 
of assembly was considered, and held that the rules to be deduced from 
thèse cases are as follows : 
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"First. Where tlie same track is used by two raiiroad r-ompanies, it must 
be €onsi(l<H-etl for tlie application of the act of 18G8 as tlie property ot each 
wliile uwing- it. Secondly. Wlietlier the use be by virtue of .ioiut or several 
owiiersliip, charter riglit, lease, license, or traffic afîrcement, is iinmaterial. 
Tliirdlv. To bring tlie case within the second class distinjjiuished in Siiisak v. 
B. & 6. R. K. C3o.. i'>2 l'a. St. 2,S1. 2'> At). 497 (naniely tliose where the om- 
ployment is ordhiarily the duty of railroad employés), the plaintiiî must not 
only be engagod in sueh work. I>ut also be so engafred for or u))on the jjroj)- 
erty ot the ruilroad by wliose négligence lie is injured. Thus iu the présent 
case (Keck Case) the plaintifl"s husband was eiigaged in railroad work as loco- 
motive engiiieer. but not for the défendant, nor npon premises which were 
to be treated as défendants at that finie. He was therefore not within the 
act [The exa<'t situation in the case at bar.] Fourthly. In such cases tlie 
employés of each road accept the risks of their eniplo>iiient in legard to their 
own road, but not those im^dent to tlie oi>eratioii of the otlier road, unless at 
the time engaged in sonie work for the other or for botli roads .iointly." 

The défendant, however, urged that the towerman in displaying the 
red signal to stop the New Jersey Central train and the white light to 
go ahead was performing labor as an employé of the Jersey Central, 
because at the time the southbound was the track of the Jersey Central, 
and the signaling of the towerman for the Jersey Central train to use 
it was the work of a Jersey Central employé for the time, notwithstand- 
ing the fact he was paid and was an employé of the Reading Com- 
pany, This position we regard as untenable. As we hâve shown, the 
act of 1868 does not apply, and there is no décision of any court, either 
in Pennsylvania, this district, or in any other state, that has been called 
to our attention, where the rule that employés of différent masters are 
not fellow servants in cases of in jury to one or the other has been modi- 
fied to the extent claimed by the défendant, nor can we see why such 
modification should be permitted in this case. There is no more reason 
for holding that the signaling of a towerman to a Jersey Central train 
should transfer him from that of an employé of the Reading to that 
of an employé of the Jersey Central than that the signaling of a mem- 
ber of a Reading crevv to a train crew of the Jersey Central should 
transfer the former from a Reading employé to a fellow servant of the 
latter; and if it be held that in either case the person signaling the 
Jersey Central train is for the time thus transferred, then it would 
seem to me that the rule in négligence cases, where there are différent 
employers, would be practically inapplicable to most cases where the 
same tracks are being used by différent railroads, because the running 
of trains in accordance with the rules. and with a view of the safety 
of the employés and the gênerai public, constantly involves a recip- 
rocal dependence of the employés of one road upon the employés of 
the other for signais and other information ; and there can be few cases 
of this kind (of the négligent injury of the employés of one company 
by the employés of the other) without being able to show it was the 
duty of the négligent party to hâve performed some act of signaling 
or warning to the injured employé. If it could be said that in the 
cases where the duty of the employés of one company in furnishing any 
signal or information to the employés of the other that the performance 
of this duty transfers the performer into the employment of the other 
company, then it must be held the rule no longer applies to différent 
railway companies using the same tracks. This view would be in direct 
conflict with the authorities. 
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The court, in effect, expressed the opinion to the jury that there was 
no évidence in the case from which they could infer that Baker had con- 
tributed toward the accident by any neghgence on his part. The lan- 
guage used with référence to this point in the charges is as foUows : 

"There is no évidence tbat he did not proceed carefully ; but, at any rate. Le 
proceeded, and wlien he got some disstance beyoud tbe signal tower toward 
Philadelphia, he struck a sbifting engine, and his engine was overturned, and 
he was kllled." 

Also, at another part of the charge the court said : 

"There is no évidence bere to show that there was any négligence on tbe 
part of Henry K. Baker in runniug tbat train, but there is évidence tbat be 
was going at tbe rate of fifteen miles an bour. One of the witnesses said tluit 
six miles an hour was about tbe speed tbey could go at tbat place. Another 
witness said they liad a right under tbe circumstanees, if they felt like it, to 
run a himdred miles an liour ; that they bad been given the white ligbt, and 
bad a right to go ahead. Is there any évidence from which the inference could 
be drawn that Henry K. Baker was négligent in tlie way and at the speed he 
ran his train?" 

We are of the opinion that the court was entirely right in its instruc- 
tion to the jury that there was no évidence of contributory négligence 
on the part of Baker. It is undisputed that Baker had the right of 
way as against the local freight of the Reading Railway, which was 
unlawfully on his track; that he had been signaled from the tower to 
proceed, and it was his duty to do so. It is further proven by uncon- 
tradicted évidence of King, the engineer of the Reading Railway en- 
gine, that he was unlawfully on the south-bound track, without a flag- 
man out to warn approaching trains, so that Baker was entitled to pro- 
ceed with his train upon the assumption that the south-bound track 
was unobstructed, and that he was privileged to proceed at a rate of 
speed usual at that point. There was some évidence as to the rate of 
speed he was going, but it was very indefinite. Thatcher, the brake- 
man on the Central Railroad train, said he judged the speed to be about 
15 miles an hour. King, the engineer of the Reading Railway train, 
testified the accident occurred in the yard limits, and that 6 miles an 
hour was the speed permitted there, and the rules requîred trains to 
be kept under control. The défendant has not pointed to any régula- 
tion in the book of rules prescribing the speed at which a train can run 
in yard limits, and 15 miles an hour is not such a speed as to raise any 
presumption of négligent running. It is true King further stated that 
there was some régulation about running trains 6 miles an hour, un- 
der control, in yard limits. He, however, said it was simply a régula- 
tion, and was vague as to who authorized it, or by what authority it 
was required to be observed. He did not say it was in the book of 
rules, nor did he claim it was a régulation that had been brought to 
the notice of any of the train crew of the Central Railroad of New 
Jersey. If there was any négligence on the part of the plaintiff, it 
could easily hâve been shown, but the défendant elected to stand upon 
the évidence of the plaintiiï, and in that there is nothing from which 
the inference could be drawn that Baker was at ail négligent at the 
time this accident occurred. 

The burden of proof is on the défendant to show that the deceased 
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Avas négligent, and that his négligence contributed to the injury wliich 
resulted in his death. Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. 
Ct 653, 35 h. Ed. 270; Hough v. Railroad Co., 100 U. S. 213, 25 L. 
Ed. 612. This rule governs in the United States courts irrespective 
of the décisions in courts of the state where fédéral courts are held. 
2 Fosters Fédéral Practice (2d Ed.) p. 880, § 375. In the absence 
of ail évidence on the subject, it would be presumed that the deceased 
exercised proper care, for he had the greatest incentive to caution, in 
order that he might protect his own life. Improvement Co. v. Steaa, 
95 U. S. 165, 24 L. Ed. 403. On ail the évidence, the rule of the féd- 
éral courts is that the burden of proof is on the défendant to sustain, 
by a prépondérance of évidence, its défensive plea of contributory 
négligence. Railroad Co. v. Mares, 123 U. S. 717, 8 Sup. Ct. 321, 31 
L. Ed. 296. 

There is a further objection that the amount awarded is excessive. 
Henry K. Baker was not more than 25 years of âge, in good health, 
good habits, industrious, and an esteemed and valuable employé. He 
was earning from $100 to $130 per month, most of which he gave to 
Tiis mother, as he was thrifty and careful in matters of expenditure. 
Her income, therefore, was very close to $1,000 per year. She was 
about 54 years of âge, and while it could not be affirmed that her in- 
come from this source would continue for the remainder of her life, yet 
this was her only source of maintenance, and from the disposition and 
habits of the young man the jury had a right to assess an amount equal 
to the value of his life to her in the way of income, based upon what 
he was giving her at this time, as modified by what he would continue 
to contribute during the entire period of her probable existence. There 
is no rule by which we can arrive with any certainty at a sum to 
exactly compensate one damaged in the loss of a son, as the plaintiff 
in this case is, and there is no doubt a wide différence of opinion as to 
what is and what is not excessive. This verdict of $7,500, in my judg- 
ment, îs not so obviously excessive as to require the court either to 
grant a new trial or to interfère with the amount awarded. 

Reasons for a new trial and in arrest of judgment are overruled. 



PLUMMER y. TWO HUNDEED TONS OF RAILS et aL 

(District Court, W. D. Washington, N. D. December 14, 190G.) 

No. 3,290. 

ShIPPING — C&NTEACT GiVING LiEN ON CAHGO FOR DeMUERAGE — VAUDITT. 

Certain railroad materials were shipped on a cliartered vessel from 
Seattle to Nome, Alaska, consigned to the charterer. Owing to his inabil- 
ity to obtain lighters to discharge such cargo, the ship remained at Nome 
until a claim for demurrage accrued under the charter, and was fiually 
compelled by the close of the season to bring such cargo back to Seattle. 
By agreement between the master and tbe charterer it was there dis- 
charged to remain subject to the vessel's lien for demurrage. In a suit 
brought to enforce such lien, a corporation, of which the charterer was 
président and gênerai manager, appeared as claimant and set up tltle to tbe 
property, and that it had paid the freight in advance to the charterer, but 
the bill of lading on which the shipment was made did not diselose such 



888 149 FEDERAL EEPOETBR. 

ownersliip, nor was it known to tlie owners or master of the vessel ; claim- 
ant's vendors being named as tlie consiguoi'S. Held, tlmt the lien was valid,, 
having been given by the owner of the légal title, aud also valid if he be 
regarded as the gênerai agent of claimaiit, aud elaimaut as the owner, since 
it was through liis default as such agent that tlie demurrage arose. 
[Ed. X«te. — For eascs in point, see Cent. Big. vol. 44, Shijjpiug, § 507.] 

In Admiralty. Suit in rem against part of a cargo, by the owner 
of a chartered sliip, to collect demurrage and recompense for neces- 
sary disbursements. Heard on gênerai and spécial exceptions to the 
libel. Exceptions overruled, and the demurrage claim allowed. 

William H. Brinker, for libelant. 
Leroy V. Newcomb, for claimant. 

HANFORD, District Judge. This is a suit by the managing owner 
of the ship Occidental in rem against part of a consignment of rail- 
road materials, to collect denmrrage claimed for détention of the ship 
at the port of discharge, and for reimbursement for expenditures al- 
leged to hâve been made by the libelant for and on account of the 
charterer, who was also the consignée of the cargo. The ship made 
a voyage from Seattle to Nome, pursuant to a charter party contain- 
ing a time limitation for duration of the voyage to Nome and return 
to Seattle, and thèse railroad materials were carried to Nome as part 
of a gênerai cargo, and were brought back to Seattle because the con- 
signée failed to obtain lighters at Nome for transportation of this part 
of the cargo from the ship's side to a landing place on the beach. Aft- 
er waiting until there was danger of being shut in for the winter, if 
he delayed departure for a longer time, the captain of the ship in- 
formed the consignée of his intention to return to Seattle with that part 
of the cargo which had not been discharged, and demanded payment 
of demurrage for overtime provided for in a clause of the charter party. 
Being unable to meet the demand for demurrage, the consignée made 
an agreement with the captain, whereby, in effect, he pîedged the cargo 
remaining in the ship for payment of any balance which should be due 
on account of demurrage after applying the net proceeds expected 
from the sale of a quantity of coal which had been discharged from 
the ship. After the arrivai of the ship at Seattle, an additional agree- 
ment was made between the captain and the consignée to the effect that 
the railroad materials should be unladen and stored- without préjudice 
to any right of the shipowner to hold the same for the unpaid demur- 
rage, and it was unladen and stored pursuant to that agreement. 

The claimant is a corporation, and by gênerai exceptions to the 
libel it questions the sufiiciency of that pleading, and disputes the juris- 
diction of the court, and by spécial exceptions, styled a "plea," asserts 
ownership of the property, and that it prepaid ail freight charges for 
transportation thereof, and delivery at Nome, and that freight was not 
earned because of nondelivery at the port of destination; and it dis- 
putes the right of the libelant to claim a lien on its property for any sum 
which the charterer may personally owe, and dénies that he had law- 
ful authority to subject the property to a lien for his personal debt by 
pledging it. The claimant's title, as set forth in the spécial exceptions, 
is deraigned by purchase from W. D. Ilofius & Co. A bill of lading, 
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signed by the captain, however, is attachée! to the exceptions as an ex- 
hibit, and by référence to it and allégations in the exceptions it is iden- 
tified as the bill of lading issued vvhen the consignment was received by 
the ship for transportation to Nome. This document shows that W. 
D, Hofius & Co. vvere the consignors, and the carrier was to deliver 
the property at Nome to the charterer or his assigns. Payment of the 
freight money is alleged to hâve been made to the charterer, and it is 
also alleged that the charterer was, at the time of the shipment, prési- 
dent and manager of the corporation, which is now attempting to re- 
pudiate his authority to bind it by the contracts which he made in his 
own name as the ostensible owner of the property. The exceptions also 
allège that the board of trustées of the corporation made an agreement 
with the charterer for the transportation of the property to Nome, 
pursuant to which it was delivcred to him for shipment, and the 
freight money paid to him, and that he wrongfully caused the bill of 
lading to be issued to himself as consignée, and that the claimant did 
not know that he had donc so, at the time when it was done, and re- 
mained in ignorance of that fact until after the ship had sailed away 
on her voyage to the north. It is not alleged nor contended that either 
the captain or any owner of the ship was cognizant of any interest in, 
or title or claim to, the property which the claimant may bave had, at the 
time of the shipment, or at any time previous or subséquent until its 
claim was filed in this suit. 

The case bas been argued and suhmittcd on thèse exceptions, with 
the understanding that the merits of the whole controversy, with respect 
to the claim for demurrage, are set forth with sufficient fullness to en- 
able the court to finally adjudicate that part of the case. 

The argument made in behalf of the claimant does not indicate any 
ground for doubting the jurisdiction of the court, and I bave not dis- 
covered any in my independent researches. The only supposed defect 
in the averments of the libel is failure to itemize the expenditnres for 
which reimbursement is claimed. Thèse gênerai exceptions appear to 
me to be without merit, and they are overruled. 

The claimànt's argument on the merits ignores entirely the most im- 
portant facts in the case, although they are set forth candidly in the 
spécial exceptions, and ignores the elcmentary principles of law upon 
which the décision must rest. It is but a zealous effort to prevail upon 
certain propositions which are not applicable. The décision of the court 
is grounded upon the following propositions : 

1. The claimant did not acquire the légal title to the property, be- 
cause, instead of making delivery to it. the vendors delivered the prop- 
erty to the carrier, and they are named as the consignors in the bill of 
lading, which is the documentary évidence of the transfer of title, and 
tlie charterer of the ship is named as the consignée. Therefore by this 
document the légal title was transferred to and became vested in the 
charterer. 

2. As a conséquence of the payment of the purchasc price, and the 
freight money by the claimant, there was a resulting trust, and it be- 
came the équitable owner of the property. 

3. The shipowners, and their agent, the captain, having no knowl- 
edge of the claimànt's équitable rights^ and being iimoccnt of knowing- 
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ly aiding the consignée in the perpétration of a fraud, had a right to 
make the contracts which were made with him; he being the légal own- 
er, and ostensibly the real owner, and having possession of the bill of 
lading. 

4. The contracts are binding vipon the claimant for an additional rea- 
son, viz. : The consignée, being at the time of the transactions the 
président and manager of the corporation, was clothed with the au- 
thority of a gênerai agent of said corporation, that is, the claimant, and 
with respect to its superior équitable rights the acts of the agent in 
contracting for the shipment of the property, and in the efforts which 
he made to avert a loss to the claimant of the amonnt of the demurrage 
claimed, and his omission to provide for the landing of the property at 
Nome, were the acts and omissions of the principal. 

5. By treatingf the consignée as the agent and bailee of the claim- 
ant, instead of owner of tKe property, the claimant cannot strengthen 
its position, for, in that view of the case, a lien attached to the unde- 
livered part of the cargo for demurrage, because the détention of the 
ship was occasioned by the default of the claimant through its agent, 
the consignée, in his failure to secure lighters for the transportation of 
the property from the ship to a landing place. 

6. The claimant cannot justly disclaim knowledge of any of the 
transactions. This is so because its agent was at ail times well in- 
formed as to ail the détails of his own doings, and the law imputes his 
knowledge to his principal. 

By the final decree to be entered, the amount of demurrage sued for 
will be allowed, with interest at G per cent, from the 20th day of De- 
cember, 1905. The libelant's demand for alleged disbursements can- 
not be fînally adjudicated now, for the reason that sufficient facts hâve 
not been set forth in, nor admitted by, the exceptions. As to this part 
of the case, the claimant may take leave to file an answer. 



IIIGHT et .11. V. HIRSCn et al. 

(Circuit Court, D. Oregou. Deeember 17, 1806.) 

No. 3,044. 

JUDaMENT— OONCLITSIVKNESS— RKS JDDICATA. 

Where plaintifCs had been made détendants in two principal causes pre- 
viously tried — one for pai'tition of the land in coutroversy, and the other 
to quiet title tliereto, and liaving auswered, deci'ees were passed against 
them, such decrees constitnted a complète estoppel precluding the mainte- 
nance of a subséquent suit by plaintiffs to quiet title. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, §§ 1092- 
1099.] 

Action to Quiet Title. 

The plaintift's bring this suit to quiet the title to ri4i,{. acres of land situate 
in Multnomah county, Or., being a portion of tlie soutli half of the William 
Blackistone Bonation Land Glaim. ïhe complaint allèges, in brief, tiiat o]i 
June 8, 1860, James A. Odell conveyed the soiith half of the William Rlack- 
istone claim to Laura Anu Blaci^istone, the wife of William, "for and duriug the 
term of her natural life, and from and after her decease to the childreu of the 
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said Laura Ann and William Blackistone who should survive the said Laura 
Anii, or if any of the said children should die leaving issue, then to the survivor 
of said issue, share and share alike, the issue of each child deceased talfing the 
same share that its parents would hâve taken if living at tlie death of the said 
Laura Ann ;" that William and Laura Ann Blackistone had born to theni four 
children. to wit, Francis Garrett, Augustus Charles, Clara E., and Tobias 
Myers; that Francis Garrett and Tobias Myers died in infancy; that Augustus 
Charles is now deceased, but left children surviving him, namely, the 
complainant Jessie Blackistone and défendant Arthur M. Blackistone; that 
Laura Ann Blackistone died in December, 1905 ; and that Augustus Charles 
died prior to that time. ïhe bill of complaint further allèges that plaintifC 
Clara E. Hight (née Blackistone) is the owner of an undivided one-half in- 
terest in said premises ; that complainant Jessie Blackistone is the owner of 
an undivided one-fourth, and tlie défendant Arthur M. Blackistone is the 
owner of the remaining undivided one-fourth ; and that the other défendants 
claim some Interest therein adverse to plaintiffs, which constitutes a cloud 
upon their title. The défendants Joséphine Ilirsch and Jacob Mayer, the only 
two served, pleading separately, make answer in effect that the donation land 
claim of Blackistone was entered prior to bis marriage with Laura Ann; 
that on June 8, 1860, Blackistone, desiring to make provision for bis wife 
and their children, exeeuted to James A. Odell, for a nominal considéra- 
tion, a deed of conveyance for the said south half of his claim. and that 
Odell exeeuted the deed mentioned in the blU of complaint to Blackistone's 
wife and children ; that thereafter, to wit, on January 2, 1SG2, William Blacki- 
stone instituted a suit against his wife, in the circuit court of the state of 
Oregon for Jlultnomah county, for a divorce, wherein sucli proceodings were 
had that a decree was rendered annulîing the marriage, and divesting the 
wife of ail right to the premises conveyed, as aforesaid, and vestiug the title 
thereto in their four children uamed, as set out in the bill of complaint, in 
equal proportions in fee simple ; that subsequently Kallmes obtained judg- 
ment against one John Doseher and William Blackistone, and by virtue there- 
of, through exécution duly issued, sold ail the interest of défendants in and 
to the entire donation land claim of William Blackistone, and that Thomas 
Thoburn became the owner, through purchase and deed from the sheriiï; that 
thereafter, on October 31, 1865, Thoburn instituted a suit against Doseher and 
wife. Blackistone and wife, Charles A. Blacidstone (being the Augustus Charles 
mentioned In the bill of complaint), Clara E. Blackistone, Charles M. Carter, 
and Sherry Ross, for the purpose of partitioning between the parties plain- 
tiff and défendant the said south half of said claim ; that the défendants 
Augustus Charles and Clara E. Blackistone appeared and answered by their 
guardian ; that Blackistone and wife and Doseher and wife also answered, 
and that it was flnally decreed that Thoburn was the owner of the fee of the 
undivided half of the premises ; that the défendants Charles A. and Clara 
l'j. Blackistone were the owners in equal parts of the remaining undivided one- 
half, and that the other défendants had no interest whatever therein ; and, 
upon partition being had, the land described in the bill of complaint was set 
off to the plaintiff Thomas Thoburn, and the eastern portion of said south one- 
half of the claim, excepting 28 acres previously sold to A. P. Ankeny, to de- 
fendants Charles A. and Clara E. Blackistone ; that subsequently A. P. Ankeny, 
Andrew J. Watson, Solomon Hirsch, Thomas A. Davis, Louis Fleischner, and 
Alexander Schiussel became the owners of the property described in the bill 
of complaint, and thereafter, and while such owners, and as owners thereof, 
on September 15, 1877, filed a complaint in the circuit court of the state of 
Oregon for M-ultnomah county, against Charles A. and Clara E. Blackistone, 
and others, to quiet their title to such property; that each of défendants 
duly entered an appearance, and that on Noveml>er 20, 1877, it was adjudged 
jind decreed that plaintiffs therein were the owners of the larger portion of 
said premises (describing the same), and that défendants had no interest 
wha'tever therein ; that said cause was subsequently appealed to the Suprême 
Court of the state of Oregon, and afflrmed: Ail of which is shown by way of 
estoppel in bar of the complainants' cause of suit. Tlie présent défendants 
appearing are conneeted up with the title thus decreed to be in the plaintiffs 
in that cause. Further than this, the statuts of limitations is pleade(L Thèse 
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answers are challenged by demurrers as insufficient by way of estoppel or other 
défense to plaintiffs' cause of action. 

James Kiefer, for cornplainants. 

Teal & Minor, for défendant Joséphine Hirsch. 

Otto J. Kraemer, for défendant Jacob Mayer. 

WOLVERTON, District Judge (after stating the facts). The de- 
fendants' answers are evidently drafted upon the theory that the decree 
in the divorce case alkided to therein became effectuai as a merger of 
the Hfe estate of Laura Ann Blackistone with the remainder in the 
children of the marriage, and that, from and after the date of such 
decree, the estate in fee was vested in such children, and that the 
father inherited the shares of the two that died in infancy. Subséquent 
proceedings set out are ail in pursuance of this theory, and are ground- 
ed thereon. The plaintiffs, by their demurrers to the answers, combat 
the theory as not well grounded either in fact or in law; and this is 
the pivotai question about which the entire controversy turns. 

There was an early statute of the state of Oregon which provided 
that: 

"The court, In granting a divorce, shall niake such disposition of and pro- 
vision for the children aa shall appear most expédient under ail the circum- 
stanees, and most for the présent comfort and future well-beiug of such 
children." 

And, further, that: 

"The court shall niake such disposition of the property of ths parties as 
shall appear just and équitable, having regard to the respective merits of the 
parties, and to the condition in which they will be left by such divorce, and to 
the party through vi'hom the property was acquired, and to the burdens im- 
posed upon it, for the benefit of children." 

This statute seems to hâve received construction in an early case, de- 
cided in 1864 (Jacob Cline v. John Hurly), which does not appear 
to hâve been reported, wherein it was held that the court had power by 
reason thereof to bestow on the children of divorced parties the real 
estate of the party in fault. This case is referred to in Doscher v. 
Blackiston, 7 Or. 403, 407, and it is there held that the construction 
thus given the statute had become a rule of property, and for that 
reason it should be adhered to. Corning directly to the présent con- 
troversy, it was held in the latter case that the decree rendered in the 
case instituted by Blackistone against his wife for divorce vested the 
life estate of the wife in realty involved in the children, who held the 
estate in remainder, and that the whole estate became thereby vested 
in them when they received by this decree the particular estate held by 
their mothei* before the divorce. This was an adjudication concern- 
ing the very matter in question hère, and it has been acted upon ever 
since ; and, whether right or wrong in principle or law, it cannot now 
be disturbed or questioned. So that the theory of défendants has in 
its support this adjudication; and ail the subséquent proceedings are, 
as formerly observed, based upon it. The suÎDsequent case of An- 
keny et al. v. Blackiston et al., 7 Or. 407, is in further confirmation 
of the title thus established. It was instituted for the purpose of quiet- 
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ing the title, and thîs perhaps because the doctrine of Doscher v. 
Blackiston was questioned. This case was tried out in the circuit 
court, and thereafter appealed to the Suprême Court and affirmed ; and 
thus, by the highest judicatory of the state, the title to the property 
was decreed to be quieted in the plaintifïs in that suit. It is shown 
that the défendants who hâve answered herein derived their interest 
from the plaintifïs in that cause, and now rely implicitly upon such ad- 
judication as confirming their title against the claim of the plaintifïs 
hère. It seems beyond question that, the plaintifïs having been made 
défendants in the two principal causes alluded to, the first for partition 
and the second for quieting the title to the premises, and having an- 
swered therein, and decrees having gone against them, the records 
thus made up constitute a complète estoppel to their présent suit, and 
the answers are therefore sufïïcient. 

It is unnecessary to treat of the plea of the statute of limitations. 

Thèse considérations lead to an overruling of the demurrer, and 
it is so ordered. 



THE SAN RAFAËL et aï. 

(District Court, N. D. Gallfornia. June 18, 1906.) 

No. 13,580. 

JUDQMENTS— MaTTERS CONCLUDED— PbOCEEDINQ IN ADMIEALTY FOB LIMITATION 
OF LiABILITT. 

A decree dlsmlsslng a proceeding for limitatioû of liability for damages 
for a collision after hearing, on the ground. tbat petitiouer was the owner 
of both vessels concerned in the collision and both of whlch were in 
fault, and had surrendered but one, Is one on the merits, and Is a bar to 
a second proceeding for limitation of the same liability in which both 
vessels are surrendered as between petitloner and damage claimants, who 
were parties to and contested the flrst. 

In Admiralty. Proceeding for limitation of liability. 

Van Ness and Denman, for petitioner. 
H. V. Morehouse, for claimants. 

DE HAVEN, District Judge. This is a proceeding for limitation of 
liability for the damages resulting from a collision between the steamers 
San Rafaël and Sausalito in the Bay of San Francisco, on the night 
of November 30, 1901. The pétition allèges that the petitioner was 
the owner of both steamers ; that the collision was without the privity, 
knowledge, or consent of the petitioner, or any of its ofïicers or di- 
rectors, and was the resuit of fault or error of judgment on the part 
of the master of the steamer San Rafaël in believing that the fog 
signal of the steamer Sausalito indicated that that steamer was ap- 
proaching from a point ofï the starboard bow of the San Rafaël, when, 
in fact, she was approaching from the port bow of the San Rafaël. 
The pétition further allèges that : 

"Petitioner Is now ready and able and willing, and hereby offers, to give 
and flle herein its stipulation and undertaking, with sufficient sureties, for ths 
payment into court by your petitioner, as requlred by law and the orders of 
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this court in the premises, of the full sum and value of the said steamship 
San Rafaël and her freight then pending, and ail other said property requlred 
to be surrendered by said statute and said rules. as a condition wbereon peti- 
tioner's liability for any and ail loss or damage caused or resniting from said 
collision shall be limited as by said laws and statutea it is provided that it 
may be." 

The petitioner then sets forth that J. S- McCue and Patrick Cassidy, 
as guardian ad litem for the widow and minor children of one Alex- 
ander Hall, hâve recovered judgnients in this court against petitioner 
for damages resulting from such collision. The prayer of the pétition 
is that the court cause due appraisement to be made of the value of the 
interest of the petitioner in the San Rafaël and her freight pending — 

"And of ail property then owned by your petitioner that should be lawfully 
so appraised, and that a stipulation or undertaking, vvith proper sureties 
thereto, may be thereupon given by your petitioner and flled lierein, eonditioned 
for the payment into court of the full sum oî such appraised value, with lawful 
interest thereon, wheneVer the same shall be ordered by this court, and that 
on filing such stipulation or undertaking herein that a monition issue to said 
J. S. McCue and to said Patrick Cassidy, guardian ad litem as aforesaid, citing 
them and each of theni to appear before thl's court at a time therein stated 
* * * to then and there show cause, if auy such they hâve, why the 
prayer of your petitioner should n.ot be granted, and to there présent their sev- 
eral elaims for the considération of this court ; • * * and that in the mean- 
time, and until final .ludgment herein, that said McCue and said guardian ad 
litem be * * * restrained from proceeding by exécution on their said sev- 
oral judgments." 

J. S. McCue and Patrick Cassidy, as guardian ad litem, appeared 
without service of process and fîled an ansvver to the pétition, in which 
they pleaded in bar of the proceeding a decree of this court, dated April 
17, 1906, dismissing a former pétition by the présent petitioner, for 
limitation of its liability for the damages occasioned by the collision 
above referred to between the steamers San Rafaël and Sausalito. 

It appears from the record that in the former proceeding there 
was no mention in the pétition of the fact that petitioner was also the 
owner of the steamer Sausalito, and the stipulation given therein 
was only for the appraised value of the San Rafaël, and for her freight 
pending. McCue and Cassidy, as guardian ad litem, appeared in 
that proceeding, and in answer to the pétition filed therein alleged 
that the collision between the San Rafaël and Sausalito, was the re- 
suit of the négligence of the officers and crew of both steamers, and 
praycd for an order that the Sausalito be brought into the proceeding, 
"and duly appraised and turned over to a trustée and sold, and that the 
proceeds thereof, together with the freight pending," be a fund out of 
which to satisfy their respective daims. The judgment dismissing the 
former proceeding was entered after a hearing upon the merits, and 
was given in obédience to a mandate from the Circuit Court of Ap- 
peals ; that court holding that upon the facts the petitioner was not en- 
titled to limit its liability for the damages resulting from the collision 
because it had not surrendered the Sausalito. The San Rafaël, 141 
Fed. 270, 72 C. C. A. 388. 

In the présent action the petitioner seeks to avoid the objection 
which was held fatal to its right to limit liability in the former proceed- 
ing, and now offers to give a stipulation for the appraised value of the 
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San Rafaël and her freight pending at the time of the collision, and ail 
other property then owned by it, and required by law to be surrendered, 
as a condition whereon its liability for damages may be limited. This 
broader ofïer constitutes the only substantial différence between the 
présent pétition and that filed in the proceeding which was dismissed. 
The conclusion which I hâve reached upon considération of the 
foregoing facts may be briefly stated as follows : The court had juris- 
diction of the former proceeding instituted by the petitioner for the 
limitation of its liability on account of the collision referred to in the 
pétition now before the court, and I am also of the opinion that thé 
final judgment in that proceeding rendered after a full hearing, although 
in form one for the dismissal of the pétition therein, is to be regarded 
as a judgment upon the merits, as the decree did not provide that the 
dismissal should be without préjudice. Treating this judgment as one 
upon the merits, did it finally détermine as between the parties thereto 
that the petitioner is not entitled to lirait its liability for the loss and 
damage resulting from the collision referred to in the présent pétition? 
The rule in référence to the conclusive efïect of judgments is well 
stated in Shinkle v. Vickery (C. C.) 117 Fed. 916. It is there said: 

"It is unquestionably the gênerai rule that both at law and in equity a 
judgment or decree is conclusive between the parties on the niatters deter- 
mined. It is also equally well settled that an adjudication is final and con- 
clusive, not only as bo the niatters actually determined, but as to ail matters 
which the parties might hâve litigated and hâve had deeided as essentially 
connected with the subjeet-matter of the litigation, and coniing within the legit- 
imate purview of the original action. It is not meant by this that it is conclu- 
sive against the plaintifï as to another matter eonstituting another cause of 
action which he might, but was not required, to hâve joined with the claim as- 
serted in his action. ïhe rule does mean, however, that when a suit is brougbt 
for a spécifie puriwse — as, for example, a bill in equity to redeeni a pledge, or 
to enforce the delivery of property held under a claim of trust to which tlie 
party bas more than one claim of title — the plaintifC must assert in his bill ail 
Ûis claims of title, and ail the grounds upon which he bottonis his right to a 
decree. He cannot be perœitted to file a bill asserting only one of the claims 
held by hlm to the property sought to be recovered, and, when defeated, Insti- 
tute another suit or suits counting on other sources of title. He must présent 
his whole case. He will not be permitted to experiment with the c-ourt by set- 
ting up successively the différent titles by which he claims the subjeet-matter in 
litigation. He will not be permitted to withhold a part of his right or title, and, 
if he does, he will be concluded from asserting it in another suit Failing to 
assert his entire' right or title, the decree is as conclusive as to every right 
and title which he might and ought to hâve a.sserted and relied upon. It is 
enough to bar the second suit that the same grounds of recovery might bave 
been set up and relied on in the first suit" 

This reasoning is quite applicable to this case. The right of the 
petitioner to a limitation of its liability was contested in the former 
proceeding and deeided adversely to the petitioner, and it cannot be 
permitted to litigate the same gênerai question with the parties 
who appeared therein by filing a new pétition alleging that it is now 
willing to suirrender other property for the purpose of availing itself 
of the benefits of the statute giving to owners of vessels the right to 
limit their liability. The judgment of the Circuit Court of Appeals 
directing this court to dismiss the former pétition was intended as a 
final détermination as between the parties thereto of petitioner's right 
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to limit îts liability for damages arising from the collision referred to ; 
otherwise the petitioner would hâve been permitted by that court to 
aménd its pétition and make surrender of the property now tende red, 
or the direction would hâve been to dismiss such proceeding without 
préjudice to the right of the petitioner to commence a new action for 
the limitation of its liability. 

An order will be made directing that an appraisement be made of 
the steamers San Rafaël and Sausalito and their freight pending, and 
that upon giving a stipulation for such value an injunction as prayed 
for issue against ail persons, except J. S. McCue and Patrick Cassidy, 
as guardian ad litem of Catherine Hall et al. ; and that as to J. S. 
McCue and Patrick Cassidy, as guardian ad litem of Catherine Hall et 
al., the pétition be dismissed. 



THE IIYGJA. 

(District Court, S. D. New Yorlc. Peceml)er 2C, 190G.) 

1. SiiiPPiNG— Time Ciiartek Paety— Construction. 

Tlie efCeet of using the word "about" in stating tlie term of a tiine char- 
ter is to allovv an uuderlap or surrender of tlie vessel a brief time beiore 
the expiration of the time Aentioned, wliile with respect to an overlap it 
merely embodies in the contract the nile which permits the ciiarterer to 
retairi the vessel until the coinpletion of such reasouable voyage as she is 
on vvhen the charter term expires. 

2. SAJrK— OVEULAP. 

Tlie rule that the term of a thne charter does not expire until the com- 
pletion of the voyage tlie vessel is on when tlie tune stated ends is one of 
œnmiercial necessity, and should not be extended beyond its requiremeuts. 

3. Same — Expiration of Term — Use of Word "About." 

Wliere a time charter v^-as for "about" six moutlis, with privilese of re- 
newal by the ciiarterer by giving notice for a Curtlier period of about six 
months more, upon sucli renewal it became a charter for "about" one year 
from the beginning, and the owner was entitled to a redelivery of the ves- 
sel on completion of the voyage she was on at the expiration of one year. 
The charterer cannot extend the term by claimiug such overlap at the end 
of botli six-month iieriods. 

In Admiralty. Action for breach of charter party. 

Wheeler, Cortis & Haight and Mr. Bnllowa, for libelant. 

Convers & Kirlin and Mr. Woolsey, for claimant and respondent. 

HOUGH, District Judge. The libelant chartered the Rygja "for 
a period of about six caleiular months" from lier "time of delivery." 
He also obtained by the charter party the right to hire her "for a 
further period of about six calcudar months more," providcd he gave 
notice of bis intention to continue with the vessel "one month previous 
to the expiration of the fîrst-named term." The steamer was delivered 
under the charter party July 13, 1905, and on the following December 
12th the charterer gave notice of his intention to keep the vessel for 
the additional period of "about six months." The Rygja was con- 
tinually engaged in voyages contemplated by the charter party, and 
when exactly six months from July 13, 1905, expired was upon a law- 
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fui and uncompleted voyage, which did not termînate until March 
4, 1906. Under Straits of Dover S. S. Co. v. Munson (D. C.) 95 
Fed. 690, affirmed 100 Fed. 1005, 41 C. C. A. 156, Andersen v. Mun- 
son (D. C.) 104 Fed. 913, Dene S. S. Co. v. Bucknall Bros.,^ 5 Comm. 
Cases, 373, the charterer claims that the first period of "about six 
months" expired only with that voyage, i. e., on March 4, 1906, and 
that from that date must be calculated a second similarly elastic period, 
so that the term of the charter party would not expire until Septem- 
ber 4, 1906, at the earjiest, and might extend over possibly two 
months more. It is said to logically follovv that the date of notifica- 
tion of extension was similarly movable, and, ahhough given as if the 
charter party had been for exactly six months, it might hâve been ef- 
fectively served as late as February 4, 1906, i. e., one month prior to 
the termination of the voyage upon which the steamer was engaged 
when the sixth months from delivery was complète. 

It is true, as urged, that each word intentionally inserted in a con- 
tract must be given, if possible, its fair significance ; but I think this 
commercial document can be interpreted with due regard to ail its 
words without expending two periods of "about six months" into 
either one year or nearly a year and a half, according to the préfér- 
ence of the charterer. The extended period of a charter for an exact 
time, recognized by the décisions of this court, supra, or created by 
force of the word "about" in a charter party so vvorded, is known in 
the trade as an "overlap." It has been testified without contradiction 
that under an "about" time charter the charterer may rehnquish the 
vessel some brief time before the expiration of the number of months 
inserted in the charter party, and modified by the word "about," and 
such time is known as an "underlap." Without such modification of 
the specified time of charter, while "overlap," has been held under the 
cases cited to be lawful, no "underlap" is permissible. Full signif- 
icance is given to the language of the contract by recognizing the word 
"about" as creating the underlap, and in respect of overlap, embodying 
in the charter party the rule obligatory in this court since the Straits 
of Dover, supra. The rule referred to rests upon a commercial neces- 
sit}', arising from the impossibility of having a time chartered vessel 
in a port of redelivery exactly at the expiration of a definite period for 
which hire ma}' hâve been agreed upon. Beyond the requirements 
of this commercial urgency, it should not be extended, and I regard 
The Laureldene (Dene S. S. Co. v. Bucknall Bros., supra) as a very 
extrême instance of its application. 

Whether the "underlap" right may be availed of by both chartvjrer 
and owner need not be hère discussed or decided, but it foUows from 
the above view of this extraordinary charter party that the word 
"about" does not serve to enlarge or diminish the charter term, except 
as demanded by reasonable business requirements, and lias no relation 
to its normal expiration or the time of giving notice of renewal. There- 
fore, when this charterer gave notice a month and a day before the 
expiration of exactly six months of hire, he signified his intention of 
continuing with the ship for "about six months more" from January 
13, 1906, and the whole period of engagement became équivalent to 
140 F.— 57 
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a charter for "about twelve months." The charter party in question 
provided for a redelivery of the steamer at "a United States Gulf or 
Atlantic port or a port in Europe at charterer's option." On June 
12, 1906, the Rygja was on a voyage from South American ports via 
Cuba to New York, there to discharge cargo, and on that date the 
charterer gave notice of his intent to make redelivery at a European 
port. The then voyage of the steamer ended at New York August 
4, 1906, and upon its completion the shipowner refused to permit lier 
to sail for Europe, declared the charter ended, and resumed control 
of the ship. The charterer, asserting that the ship's engagement for 
the second "about six months" period had n»t terminated, brings this 
action for a breach of charter party. 

Regarding the agreement as in efïect for "about twelve months," 
this case is that of Bucknall Bros. v. Murray, 5 Comm. Cases, 312, 
and with that décision I entirely concur. See, also, The Istoc, 7 Comm. 
Cases, 190. The charterer finally urges that sjnce June 12, 1906, 
was within the strict 12-month period, his désignation of a, port of re- 
delivery in Europe operated as a fixing of the date of termination of 
hire, lawful if such termination would normally occur within "about 
six months," or say eight months, of January 13, 1906. The difîficulty 
with this claim is that the Rygja on June 12th was really bound to 
New York, there to complète her voyage and discharge cargo in a port 
of redelivery. The act of the charterer in saying that he would send 
her on a new voyage to Europe could not cîiange that fact, nor en- 
large the actual voyage. What would hâve been required by law and 
justice had the charterer when near the end of his definite term availed 
himself of the word "about" to send the ship on the longest voyage 
possible need not be now considered, further than to note that in my 
opinion The Laureldene, supra, should on this point require serious 
considération before receiving the adhérence of American courts. 

Let the libel be dismissed, with costs. 



MASON V. ST. ALBANS FURNITUKE CO. 
(District Court, D. Vermoiit. December 6, 1906.) 

1. EsTorPEL — AcTS IN Pais. 

A party is not estopped by aots in pais done nnder a misapprehension of 
facts induced by the party seelving to avail himself of the estoppel. 

[Ecl. Note. — l'or cases in point, see Cent. Dig. vol. 19, Estoppel, §§ 128- 
13.Ô.] 

2. BaNKRUPTCY— CLAIMS— BURDEK OF Proof. 

The bvirden rests upon one making claim agninst the estate of a bank- 
ruiit for salary under a contract to prove the coutract, aud that the serv- 
ices coiitracted for were fairly rendered, and if he fails to do so his claim 
eannot be allowed for the contract priée, but only on a quantum meruit as 
to which the burden of proof also rests upon him. 

In Bankruptcy. On report of référée. 

V. A. Bullard, for petitioner. 

A. A. Hall and Lee S. Tillotson, for petitionee. 
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MARTIN, District Judge. This case has been heard by the référée, 
who allowed the claim subject to the approval of the court. The 
trustée in bankruptcy filed exceptions to the report and appealed ; also 
filed a pétition, setting forth the grounds upon which he claimed error 
relating to the allowance of the claimant's account for services as 
business manager for the bankrupt covering a period of over a year 
and four months. It appeared on hearing that the claimant's services 
were rendered under a contract as follov^'s: 

"That the said O. R. Mason for the conisideration hcrehiafter mentloned 
covenants and agrées to assume the management of the faetory ovvned by the 
party of the second part, and dévote at least two days a week to said business, 
and to furnish the servicesi of L. 0. Whipple as superintendant, or another 
person . of equal ability, for the term of one year from date ; and that in 
considération thereto the said St. Albans Kurniture Company shaU pay to the 
said O. II. Mason for the services above mentioned during the term aforesald 
the sum of four thousand dollars (!tî4,000), payable monthly ; that the St. 
Albans Furniture Company will provide the said O. R. Mason without cost to 
him railroad transportation." 

At the hearing before the référée, the trustée contended that the 
claimant failed to perform his contract with said furniture company 
according to its intent and meaning as understood by the parties. Up- 
on this contention, the référée reports that he finds from the évidence 
"various sufficient causes for criticism of the claimant's management, 
but he finds no évidence that the claimant's services were worth less 
than the amount charged under the contract, and there is no évidence 
to show how much less, if any, the services were worth, and the réf- 
érée cannot undertake to décide the value of the services rendered 
under the rule of quantum meruit without substantial évidence upon 
which to base such décision. Furthermore, Mr. Mason's management 
and services were indorsed by the bankrupt company in the re-engage- 
ment August 1, 1904, only a little over four months before the bank- 
ruptcy. The référée cannot well hold that there was a nonfulfillment 
of contract when the bankrupt almost up to the very date of bankruptcy 
approved the manner of the fulfillment of the contract." 

He also reports as follows: 

"It was insisted by the trustée that the évidence showed the re-employment 
was made upon misrepresentations by said Mason as to the inventory, and that. 
as regards the trustée, Air. Mason, as an offloer, becanie managing agent, and 
was to be treated, regarded, and heUl accountable as such. ïlie trustée also 
insists that under the facts shown Mr. Mason should onl.y be allowed upon 
the basis of quantum meruit, but the référée did not measure or make any 
deduc-tion on this basis, for the reason that the trustée did not ahow what the 
services of the said Mason were actually worth. If the référée was in error 
In either of thèse positions takeu, and the contention of the trustée should 
prevail on either point; that is, if the trustée was not estopped from claiming 
the réduction, and if, from the évidence, the référée is at liberty to find what 
déductions, if any, should be made, on account of the alleged shortages of duty, 
then the report should be recommitted for further considération as to the 
amount of damages." 

The holding by the référée that the défendant was estopped in this 
défense because of the rehiring of the claimant, as above stat'ed, with- 
out reporting the facts disclosed by the évidence before him on the 
question of the claimant's performance of his duties under the contract. 
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and whether tlie officers of the company, at the time of said rehiring-, 
were or were not deceived by the claimant, was error, as estoppel pro- 
ceeds upon the ground that he who has been silent as to his alleged 
rights when he ought, in good faith, to hâve spoken, shall not be heard 
to speak when he ought to be silent. If at the time of the rehiring of 
the ciaimant, the défendant company was misled as to the cliaracter 
and efficiency of the claimant's services during the preceding year, tliat 
is no reason why they may not be lieard to spealv whenever such short- 
age of duty is discovered. 

This cause was referred by my predecessor to the référée to find and 
report tlie facts, and, as to this point, the référée has reported his 
conclusions of law without stating the facts under which the parties 
acted. The référée also holds that it is incumbent upon the défend- 
ant to show damages suffered by the claimant's failure to perform, 
whereas, in the opinion of the court, it is incumbent upon the claimant 
to prove his contract, and that he fairly performed the services called 
for by it, and upon this. the burden of proof is with the claimant. If 
he failed to make out this issue by a fair balance of évidence, he cannot 
recover the contract price. His only recovery then is that of quantum 
nieruit, and as to this, the burden of proof still remains upon the claim- 
ant. If the référée is satisfied, from ail the évidence before him, that 
there was a substantial shortage on the part of the claimant in the 
performance, of his duties under the contract, he should only allow him 
what his services were fairly worth from the évidence submitted, bear- 
ing in mind that the burden of proof, is on the claimant. If, however, 
the référée finds that the claimant fairly performed his duties, the 
question as to whether the claimant's services were worth the contract 
price or not does not arise, for the parties fixed the price. It was sug- 
gested on hearing by counsel on both sides that the court review the 
évidence and pass upon ail the questions raised, but as the référée saw 
the witnesses and heard them testify, he can more readily adjust the 
matter than the court. 

Cause recommitted for further considération by the référée and 
further hearing, if he deems it necessary. 



THE LYNDIIURST. 

(District Court, E. D. New York. December 31, 190G.) 

Seamek— Personal Injuries— Liability of Vessel. 

Wliere a seaman was iujured by tlie breakin.ç of a ninner passlng 
through the eje of the rope by wlilch the miz>;en topgaliant yard was 
hauled up, the tact that a stona had subjected the niniier to a very un- 
usual strain did not coiistitute a défense to the ship's liabllity for the 
seaman's injuries, in the absence of a showing tliat there had been an adé- 
quate inspection to détermine the sutHcieney of the runner tliereafter. 

[Ed. Note. — P^or cases in point see Cent. Dig. vol. 43, Seamen, § 188; vol. 
34, Slaster and Servant, § 211.] 

SaME— CONTKIBUTORY NEGLIGENCE. 

Where a sailor was injured by the breaking of a runner, while or imme- 
diately after he had riddeu dowu the halyards, which was forbidden be- 
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cause it teiKlocl to put niinecofisary strain on ttie rnnner, the seaman was 
guilty of negli.irpnee which contributed to b''- ''u'iiry. 

Lljd. Note. — For cases in point, see Cent Dig. vol. 43, Seamen, § 189; vol. 
34, Jlaster and Servant, § 775.] 

Abbott & Coyne, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. The libelant was a sailor on the Lynd- 
hurst. She had been inspected and overhauled at Wilmington and 
Philadelphia,,and received Al Lloyds approval before sailing'; but when 
.50 days ont, on a voyage to China, the runner passing through the 
eye of the rope, whereby the mizzen topgallant yard i.s hauled up, 
broke while the sail was being raised, and the block f^ll, hitting the 
libelant on the fémur, just above the knee, breaking his leg. For this 
the libel is filed. Tlie captain did not think libelant's leg was broken, 
and did not treat him for it, but did the best he could for him, and 
treated him with ail considération. The bone united ; but, the fracture 
being oblique, the ends overrode each other sgmewhat, so that his leg 
is shortened an inch and a half or two inches. He undoubtedly suf- 
fered much pain. 

The examination at the instance of the Lloyds related to exterior 
observation of the rigging, and did not otherwise tend to test the break- 
ing strength of the runner. The évidence does not show how such 
ascertainment could bave been made. After the voyage began, the 
runner, in connection with other similar parts, was under observation 
by the chief officer. He testified that it was apparently in good condi- 
tion, that he examined the place where the runner broke after the ac- 
cident, that it was a clean break, and that the ends were bright and 
"ree from rust. Reynolds, boatswain's mate of the Lyndhurst, states 
that he often had to do with the runner ; that it was rusted before the 
accident, and was in unfit condition on account of appearance of rust ; 
that he reported it before the accident to the chief officer. The chief 
officer dénies such statement. The ship had been in service since 
ItSSCl, and there is no évidence that there had been renewal of the run- 
ner during that time, or that its breaking strength had been tested. 
However, the runner was of the best make, and the fact of such long 
service is not inconsistent with its proper usefulness and strength. 
The claimant ascribes the weakening to such an extent that it broke 
to the unusual strain put upon it by bad weather shortly before the ac- 
cident, but asserts that, in the absence of bad condition appearing out- 
wardly, the fact of such strain could not be determined. 

Did the runner exteriorly show conditions that should bave prompted 
the claimant to doser examination? Ncilher the chief officer nor 
Reynolds were produced in court, and the question is, why should 
Reynolds and the libelant be believed, rather than the chief officer and 
others who had the runner under observation? The libelant is a.u 
interested witness, and Reynolds states that he was disposed to bring 
action for an injury received by himself on the ship before his dis- 
charge. On the whole, it would seem that, so far as the controversy 
between Reynolds and the chief officer is concerned, there is no suffi- 
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cient reason to prefer the statement of Rej'nolds. Therefore it is 
found that the latter did not give actual notice. 

But the clammnt's défense in part is that the storm had subjected 
the runner to very unusual strain. This very fact should hâve put 
the claimant to unusual investigation, and it is considered that adé- 
quate inspection was not had. But would such sufficient inspection 
hâve revealed the condition of the runner? The court cannot state 
what the inspection would hâve revealed. It may be that it would 
hâve disclosed évidence of breakage at the point of rupture. Is it a 
défense that there was no use of inspecting properly, because after 
the event the court cannot say from the évidence that it would hâve 
disclosed signs of weakness? There was no flaw in the runner at the 
place of the break. There may hâve been exterior indications that 
would hâve çscaped cursory examination, and when a cable breaks in 
ordinary use, and it appears that there lias been no adéquate inspec- 
tion after it has been subjected to extraordinary strain, the two facts 
raise a presumption of négligence that has not in this case been over- 
come. 

But it appears that the libelant, at the time of the accident, was 
either riding down the halyards, or that he had just reached the deck 
and was standing on the boat skid, after doing so, while the yard was 
being hauled up by himself and several others. Riding down the 
halyards was forbidden, for it tends to put unnecessary strain on the 
runner, and certainly it would tend to overburden it. Hence the libel- 
ant contributed to the in jury. 

It is found that the ship was not négligent in failing to put into 
Cape Town. 

The damages are fixed at $1,500, which, with the costs, will be 
divided. 



THACHBR et al. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. Deceiuber 25), ]90G.) 

No. 158. 

Internai. Revenue— Action to Recovee Legacy Taxes Paid— Statitte Re- 

QUIRINQ REFUNDMENT. 

Rev. st. « 322S [U. S. Comp. St. 1901, p. 2089], limiting the time for 
presenting claims for tlie refunding of internai revenue taxes illegally col- 
lected, has no application to a claim for the refunding of legacy taxes 
paid on contingent interests, which did not become vested prior to July 
1, 1902, which are required to he refunded by Act .lune 27, 1902, c. 1160, 
32 Stat. 406 [U. S. Comp. St. Supp. 1905, p. 4401, irrespective of their 
legality or whether they were voluntarily paid or not ; and a failure to 
présent the claim within the time limited by such section wlU not bar an 
action thereon. 

On Demurrer to Pétition. 

Weston-Smith, Walcott, Peabody & Brown, for petitioners. 

Asa P. French, U. S. Atty., and Wm. H. Garland, Asst. U. S. Atty. 

LOWELIv, Circuit Judge. On June 7, 1901, the petitioners in this 
case, being the executors of Henry C. Thacher, paid to the collecter 



THACHER V. UNITED STATES. 903 

of internai revenue, without protest, an inheritance tax on account of 
contingent bénéficiai interests. This tax they seek to recover under 
the provisions of Act June 37, 1903, c. 1160, 33 Stat. 40C [U. S. Comp. 
St. Supp. 1905, p. 449]. On March 15, 1904, their daim was filed 
with the collector in due form. The contingent estâtes were not vest- 
ed in possession or enjoyment before July 1, 1903. 

The United vStates has deniurred to the pétition. It contends that, 
the tax thus paid was illegallv collected (Vanderbilt v. Eidman, 190 
U. S. 480, 35 Sup. Ct. 331, 49 L. Ed. 5G3) ; that, in order to recover 
back the tax thus collected, the claim must be filed with the collector 
within two years after payment of the tax (Rev. St. § 3238 [U. S. 
Comp. St. 1901, p. 3089]'); and that, inasmuch as the claim in this 
case was filed more than two years after payment of the tax, the peti- 
tioners cannot recover. 

The answer to the contention of the United States is simple. The 
pétition before the court is not based upon the illegality of the tax, 
which it nowhere asserts. It seeks only the free bounty of the govern- 
ment, given by the act of 1902, which 'reads as follows : 

"Tljat in ail cases where an exeeutor, adminii^trator, or trustée sliall hâve 
paid, or shall hei'eafter pay, aiiy tax upou any legacy or distributive share of 
Iiersonal property under the provisions of tlie act approved .Tune tliirteenth, 
eigliteen hundred and niuety-eiglit, entitled 'An act to provide ways and 
means to meet war expenditures, and for otlier purposes,' and amendments 
thereof, the Secretary of the Treasury be, and he is hereby, authorized and 
direeted to refund, out of any nioney in the treasury not othervvise appropri- 
ttted, upon proper application beiug made to the eommissloner of internai rev- 
enue, uuder such rules and régulations as may be prescribed, so mueh of said 
tax as may bave been collected on contingent beneiicial interests which shall 
not hâve become vested prior to July first, nineteen hundred and two. And no 
tax shall hereafter be assessed or imjwsed under said act approved June thir- 
teenth, eighteen hundred and ninety-eight, upon or in respect of any contingent 
bénéficiai interests which shall not be<-ome absolutely vested in possession or 
enjoyment prior to said July first, nineteen hundred And two.'' Act June 27, 
1902, p. lim, § 3, 32 Stat. 40G [U. S. Comp. St. Supp. 190.^, p. 4.-)0]. 

The petitioners could not at any time hâve maintaivied suit to recover 
the tax as having been illegally collected. They had paid it voluntari- 
ly, not under protest. Their claim to a refund, if they had any, was 
moral only, and not légal. It appealed only to the government's sensé 
of fairness, and could be satisfied only by the bounty of the United 
States, given upon such tenns as Congress saw fit to impose. That 
a free gift of Congress, like that hère in question, may be sued upon 
after it has been voted by Congress, was decided in U. S. v. Jordan, 
96 U. S. 418, 38 L. Ed. 1013, and U. S. v. LouisviUe, 169 U. S. 349, 
18 Sup. Ct. 358, 43 L. Ed. 735. The act of 1903 fixes no time within 
which the claim for a refund must be filed with the collector, and no 
departmental régulation has been called to the attention of the court. 
Even if the limit fixed by Rev. St. § 3238 [U. S. Comp. St. 1901, p. 
2089], be applicable hère by analogy, yet the two years therein men- 
tioned must run, if they run at ail, not from the payment of the tax, 
which was ineffective to create the claim liere in suit, but from the 
passage of the act providing the bounty which the petitioners seek to 
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obtain. That the tax paid by the petitioners in 1901 was illegally 
coUected is irrelevant to the issues raised by this pétition. 
Demurrer overruled. 



TlIE JOHN FLEMING. THE SUIR. THE SHAXNON. THE 

BESSIE WHITING. 

(District Court, E. D. New York. Deuemlier 31, lOOG.) 

CorXISION— SCIIOONER AND MeETISg ToW. 

A tug wltli two loaded murt scows in tow held solely in fault for a col- 
lision between the scowa and a meeting seliooner in tlie Swash Cliunnel 
at night ; it appearing by a prépondérance of the évidence that she crossed 
the bow of the schooner immediately before the collisiou. 

In Admiralty. Cross-suits for collision. 

Wing, Putnam & Burlingham, for Dayton and others, owners of 
the Bessie Whiting. 

Peter S. Carter, for Brown & Fleming Contracting Co. 
James J. Macklin, for the John Fleming. 

THOMAS, District Jndge. The schooner Bessie Whiting, loaded, 
at about 3 a. m. on December 27th, collided with two loaded mud 
scows, tandem, in tow of the tug Fleming. The tug's hawser, from 
60 to 70 fathoms in length, extended to the scow Shannon, from which 
a hawser, some 6 to 7 feet in length, extended to the scow Suir. The 
schooner and Shannon were sunk. The Suir capsized. The libel and 
cross-libel are filed to recover damages for the injuries sustained by 
the respective parties. The collision was in the Swash Channel, which 
runs from southeast to northwest. The wind was southwest or west 
Southwest and moderate, and the tide strong ebb. The schooner pass- 
ed to the port of the tug Lawrence, with a tow of mud scows, and 
ported slightly for this purpose, but lier wheel was shortly steadied 
to pass a tug and tow, which were passed to starboard. Behind thèse 
tows was the Fleming. The schooner's évidence is that the Fleming's 
green light was first seen, then both her lights, and then her red light, 
which, if true, indicates that the Fleming crossed the schooner's bow, 
although the schooner's helm was put hard-up to avoid collision. If 
this contention is true, the Fleming crossed the schooner's bow, and 
her liability is obvions. But the Fleming's contention is, and évidence 
is given to support it, that the Fleming and her scows were at ail 
times on the port hand of the schooner, and that the Fleming was 
lapping the Lawrence's tow ; that the schooner luffed twice, and final- 
ly brought herself into collision; that, in fact, the schooner was un- 
manageable, as she was carrying no jibtopsail, nor flying jib, and that 
the spanker, with onc reef, was not properly balanced by proper fore- 
sails. The schooner carried a jib, fore staysail, mainsail, main topsail, 
and reefed spanker. The other foresails were omitted on account of 
an injury to them off the coast of Virginia. But she had sailed into 
'lelaware Breakwater, whence after repairing certain of her sails, 
undergoing inspection by an underwriter's surveyor, and receiving a 
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certificate to proceed, she had corne without injury and, so far as ap- 
pears, without difficulty, to the place of collision. Nevins, the mas- 
ter and pilot of the Lawrence, stated that the schooner passed the 
Lawrence, "acting ail right," and then aberrated in her navigation in 
very much the way claimed by the Fleming. Did the schooner lufï? 
That is the vital question. It is nnimportant on which side of the 
schooner the Fleming was, if the schooner did not luff, for the schoon- 
er was privileged, and it was the duty of the Fleming to keep out of 
her \vay. It wi!l be noticed that the évidence of Nevins is not neces- 
sarily inconsistent with that of the schooner. If the Fleming crossed 
the schooner's bow, and held her course towards, and probably to 
some extent along the Lawrence's tow, the schooner might seem to 
Nevins to be going towards the Fleming, and the steadying of the 
wheel of the schooner, and the subseciuent paying oiï under her hard- 
up helm, would fairly account for the phenomena presented to Nevins. 

It is unnecessary to notice and discuss ail the évidence given to sup- 
port the differing claims of the parties. Every phase of the subiect 
has been presented by Mr. Carter in the brief for the Fleming. But 
after considering the évidence, and the inferences that may be drawn 
froni it, the fact remains that the privileged vessel was struck by a 
tow, whose tug was primariîy bound to keep the tow off, and the court 
is not satisfied that the alleged exculpatory event — that is, the luffing 
of the schooner — happened. She approached and sailed in a fair wind, 
in orderly course, past the Lawrence, and, as is claimed, suddenly be- 
gan to behave badly, so as to throw herself in the way of the scows. 
This seems very improbable, and when resort is had to the évidence 
the Fleming certainly has not a prépondérance. 

It is urged that it is not probable that the Fleming would cross the 
schooner's bow. Probab'y her pilot considered that he had time to 
get on the port side of the schooner with his tug, and that was the 
case, but this necessitated carrying his scows across the tide, whose 
easterly set may hâve delayed his maneuver, whereby the scows did not 
clear. In any case, it seems that it is more reasonable to believe that 
the Fleming tried to get over on the westerly side of the channel, in 
the présence of the schooner, than that the schooner changed her course 
so suddenly and to such a degree as to bring about the collision. 

The libelants should bave a decree against the Fleming, and the 
cross-libe! should be dismissed. 



GOPSILL et al. v. C. E. IIOWE CO. 
(Circuit Court, E. D. Peunsylviiuia. January 10, 1007.) 

No. 32. ' '~ 

Copyright— Suit for Infrinoement— PHELnriNAKY I.\.niNCTioN. 

Tlie sliowing on a motion for a pi-eliminary in.junction to restrain al- 
leired infringenicnt of coniphiinnnt's copyrislited directory hcMl not to 
warrant tlie grantinfi of sueli injunction. but sufflcient to make it proper 
to require défendant to give a bond for tbe paymeut of any damages com- 
plainant might recover. 

[Ed. Note. — For cases in point, sce Cent. Dig. vol. 11, Copyrights, § 78.] 
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In Equity. On motion for preliminary injunction. 

H. C. Kennedy, George R. Van Dusen, and Horace Pettit, for coni- 
plainants. 

Joseph P. Rogers and John O. Bowman, for respondent. 

HOLIvAND, District Judge. The affidavits admittêd in this case 
leave the question very much in doubt. Tlierc are a number of errors 
in the complainants' directory, which it is alleged hâve been copied 
by the défendant. It is true there are a number of names with the 
same résidence and occupation in complainants' directory, which are 
errors as compared with the real facts as thcy now exist; in other 
words, thèse people by this name do not réside at thèse places at this 
time. The complainants allège an unfair use bas been niade of their 
directory by défendant, and that in copying f rom it the errors were 
also copied. This is denied, and défendant, in its affidavits, explains 
the entire System employed in the work of preparing its book. 

The allégation is that the names were originally copied from the 
voters' list of the town, and the affidavits are to the effect that thèse 
names appearing in defendant's directory, which are supposed to be 
errors, were found upon the voters' list and kept for use in the work 
of the canvassers. They further state that ail thèse names were writ- 
ten upon slips, and canvassers covered the entire city. The docn- 
mentary évidence produced to show that this was donc was very vol- 
uminous and of a kind to indicate that the défendant did the work 
claimed to bave been donc by it in the affidavits. At any rate, it has 
made out such a case that a preliminary injunction should not be is- 
sued. There has not been a complète explanation as to the alleged 
errors appearing in defendant's directory, but enough has been shown 
to indicate that their source of original information was the voters' 
list, and that thèse errors appeard there. If, upon final hearing, they 
can conclusively establish this by the production of the voters' list, 
or other évidence to show that this is the fact, it would, of course, go 
far to explain their existence in their book, and how they came there 
without being copied from the complainants' directory. 

But, in order that the complainants may be fully protected pending 
a final détermination, the foUowing order will be made : That the de- 
fendant be required to give a bond in the sum of $20,000, conditioned 
for the payment of any damages which the complainants may recover 
against it in this suit, and, upon filing the same with the clerk of the 
Circuit Court, the restraining order is revoked. and the pétition for a 
preliminary injunction is dismissed; and in case this bond is not filed 
on or before Saturday morning, January 13, 1907, at 10 o'clock, a 
preliminary injunction will issue. 
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STRELLOW V. SCHLOSS. 
(District Court, M. D. Pennsylvanla. Deeember 21, 190C.) 

No. 83. 
Bankruptcy— Insolvency— LiABiLiTY oi' Bankrupt for Debt3 or Business 

COMDUOrED IN His Name. 

One Schloss, an alleged bankrupt, was tlie manager and apparent head 
of a store conducted under tlie iiame of tlie "Schloss Departiuent Store," 
and goods were ordered for and came sbipjied to it lu that uame. He 
had prlnted and used billUeads with tliat nauie upon tbeni, kept the bank 
account of tlie business In his ovvu narue, and on one occasion niade a state- 
meut showing bis finanelal condition wben orderlng goods for tbe store. 
Beld, that he could not avold liabillty for tbe debts oontracted iu tlio 
business on tbe ground tbat anotber was tbe real party in interest, and bo 
■n-as inerely an employé, wbere sucb fact was not stated to nor known by 
tbe ereditors, nor defeat bankruptcy proceedings on tbe claiiu of solveney 
wbere the ooncern was Insoh'ent. 

In Bankruptcy. On rUle for new trial. 

R. L. Grambs and R. W. Rvmer, for the riile. 
Edward W. Thayer, opposed. 

ARCHBALD, District Judge. Tlie respondent contest.? the pro- 
ceedings, and asserts his solveney, and this was the issue tried. It 
dépends upon whether he is personally liable for the merchandise 
which went into the store at Clarks Summit, Pa., of which he was 
the apparent head. He claims not to be, because he was merely a 
manager of the store, without any interest beyond his salary, and that, 
so far as it is niade to seem otherwise, he was the dupe of Okell, who 
imposed upon his inexpérience and used him for his own ends. The 
jury apparently believed this and found in his favor, but unfortunate- 
ly it is not sustained by the évidence, or there are at least other things 
which control. Upon his own admission he knew that the store was 
run as the "Schloss Department Store," and that goods were ordered 
for and came shipped to it in that name. This could refer to no one 
but himself, and he thus gave it the sanction of his name. It is un- 
disputed, also, that he used letter and billheads in the business of the 
store with this désignation on them, the bill for printing which he ac- 
knowledged as his own; that a bank account was opened and carried 
on in his own individual name, in which the money received f rom 
the sa'e of goods was deposited, and on which he drew checks to pay 
for things that went into the store. It was also clearly shown that 
in one instance at least, when in New York ordering goods, he made 
a detailed statement with regard to his financial standing, the only 
possible occasion for which was that he was the ovi'ner of the store. 

It is of no avail against this that, as he says, he protested to Okell 
when goods came charged to him individually. He did not send them 
back, neither did he take pains to repudiate the other use of his name. 
And even if it be acceptée! as évidence that Okell was the real party in 
interest, that goods which were shipped to the store were diverted un- 
opened and in bu!k to the place which Okell had opened at Carbondale, 
it was not only with the knowledge and connivance of Schloss, but by 
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his active assistance, that this was done. And the same is true with 
regard to the goods that were carted down to Scranton. Combining 
and conspiring with Okell, in this way, to cheat and defraud the 
créditons of the Clarks Summit store, as he confessedly did, instead of 
relieving him from liability, it ail the more fastens it upon him, and he 
is fortttnate to escape simply with civil responsibilty. 

Taking this view of the case, as I am compelled to do, it would be a 
travesty on justice to let the verdict stand, and the rule for a new 
trial is made absolute. 



In re COHEN etl al. 

(District Court, W. D. New York. January 10, 1907.) 

No. 2,537. 

1. BAWKRtTPTCT— DiSOHAEGlB— EVASIVENESS— FAI;3E TESTIMONT. 

That the testimony of a bankrupt was probably subject to criticism for 
evasiveness, and may hâve been false in some particulars, was Insulfl- 
clent to justlfy the déniai of a dlscbarge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, S 732.] 

2. Same— Composition— False Oath — Willftjllness. 

Where acceptance of a bankrupt's offer of composition was recommended 
by the trustées, the fact that the référée reported that the bankrupt had 
made a false oath In the proceeding In whlch he denied making a flnancial 
statement in August, 1906, was Insuffirient to justify the court In re- 
jlecting the compromise on the objection of an unsecured creditor, the proof 
being Insufflclent to show that the offense was committed "frandulentiy" 
or "knowlngly." 

In Bankruptcy. On motion to confirm composition ofïered by 
bankrupts. 

Eugène Warner, for trustées. 

Henry H. Seymour, for objectîng creditor. 

HAZEL, District Judge. No question is raised in relation to the 
regularity of the offer of composition. The single point urged by an 
objecting unsecured creditor is that Cohen, one of the firm of bank- 
rupts, at the examination before the référée, testified falsely and with 
fraudulent intent and accordingly, the offer of compromise should 
be rejected by the court. The trustées herein are in favor of the ac- 
ceptance of the offer, and the référée in bankruptcy has reported to 
this court that although the bankrupt Cohen made a false oath in the 
proceeding, in that he denied making a statement of the financial 
condition of the bankrupt firm to the witness Bissell in the month of 
August, 1906; yet, upon the whole record, he is of opinion that the 
proofs are insufficient to warrant holding that the offense was com- 
mitted fraudulently and knowingly. It is urged that the fa!se oath 
reUed upon was material ; the effect of the testimony being that when 
the false statement was made the bankrupts were solvent, and, as they 
were adjudicated bankrupts several months afterward the inference 
is warranted, that they hâve concealed a portion of their property. 
The bankrupt, who is accused of making a false oath, after denying at 
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an earlier examination that he madé a written statement to Mr. Bis- 
sell, testified that lie had no recollection of so doing. According to 
the witness Bissell there was no formai statement made to him in 
August, 1906, by the bankrupt Cohen in relation to the financial con- 
dition of the firm. He says it was merely a mémorandum, and that a 
formai statement in writing was made to him by the bankrupt Sinai, 
in July, 1905. The mémorandum of August, 1906, upon which the 
false oath is predicated is not produced, and any détails upon which 
the financial condition of the bankupts at that time was based are 
not before me. The testimony of the bankrupt Cohen is probably sub- 
ject to criticism for evasiveness, and it may bave been false, but a dis- 
charge in bankruptcy cannot be denied on that ground. This ap- 
plication is governed by the same rule. The Circuit Court of Ap- 
peals in Re Gaylord, 112 Fed. 668, 50 C. C. A. 415, say: 

"It is inonmbent upon tlie oi)posing crertitor to establisU satisfîiotorily that 
the particular statenients of whieh perjTiry Is predicated were false. They 
cannot be found to be false upon mère conjecture." 

And Judge Coxe held, in Re Gaylord (D. C.) 106 Fed. 833, that the 
burden is upon the creditors to prove the false oath by clear and posi- 
tive proof. 

I am not convinced that the proofs are sufficiently strong to warrant 
the conclusion by this court that the false oath in question was cor- 
ruptly made. Moreover, the opinion of the référée that upon the whole 
record the opposing creditor bas not satisfactorily established the of- 
fense charged is entitled to weight. 

The spécifications are overruled, and the composition olîered by 
the bankrupts is confirmed. 



McGUIRK V. O'HALLORAX et al. 

(Circuit Court, D. Massachusetts. Jauuary 23, 1907.) 

No. 182. 

1. Malicioiis Pkosecution— Action— Eléments. 

In order to establish a cause of action for malicious prosecution, plain- 
tifC must allège and prove that the prosecution was without probable 
cause, and also that it ended in plaintilï's favor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Malicious Prosecu- 
tion, §§ 18, 21, 70, 72.] 

2. Saiie— Acquittai,. 

Defendant's want of probable cause in an action for malicious prosecu- 
tion does not excuse plaintiff from showing that his prosecution ended 
in his acquittai or its équivalent. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 33, Malicious Prosecu- 
tion, §§ 72, IIG.] 

Jesse C. Ivy, for plaintiff. 

Winfield S. Slocum, for défendants. 

LOWELL, Circuit Judge. The plaintiff's déclaration is in two 
counts. The first allèges false imprisonmcnt; the second malicious 
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prosecution. The défendant demurred to both counts, but at the argu- 
ment he did not press his demurrer to the first. The second allèges 
malicious prosecution in the common form, except that it substitutes 
for the usual allégation of the plaintifï's acquittai the foUowing: 

"At sald police court tbe plalutilî was, solely through and by means of 
perjury and subornation of perjury by said défendant, convicted of tlie crime 
of keeping and maintaining a common, noisy, ill-governed, and disorderly 
house, and ordered by &aid court to pay a fine of forty dollars, wliicb. fine sbe 
tbereupon paid." 

To establish malicious prosecution the plaintiff must allège and 
prove, among other things, both (1) that the prosecution was without 
probable cause, and (2) that it ended in favor of the plaintitï. Thèse 
are separate requirements, not to be confounded with each other. The 
défendant may prove probable cause by showing a conviction of the 
plaintiff in a lower court, although this conviction has been subsequerit- 
îy reversed, and the plaintiff has been acquitted. But the presumption 
of probable cause arising from the plaintiff's conviction in a lower court 
may be overcome by évidence that this conviction, as alleged in the 
case at bar, was procured solely by the defendant's perjury. 

The defendant's want of probable cause, however shown, does not 
excuse the plaintiff from proving that his prosecution ended in his ac- 
quittai, or in its équivalent. This requirement has no exception ma- 
terial to consider hère. Hence, the second count of the déclaration, 
which allèges final judgment against the défendant, is fatally de- 
fective (Pollock on Torts [Webb's Am. Ed.] 393, 394), and for a 
récent illustration, Davis v. Johnson, 101 Fed. 952, 955, 42 C. C. A. 111. 

Demurrer to the first count overruled. Demurrer to the second 
count sustained. 



THE DREAMLAND. 

(District Court, E. D. New York. December 31, 1906.) 

Collision— F AULT— Evidence. 

In a libel for collision between a tug and a steamsbip, évidence held to 
require a flnding that botb vessels were at fault ; tbe tug for navigar.iog 
too iiear tO' the shore, and tbe steamer for tlirowiug lier stern into the 
stream without a lookout astern to détermine whether the latéral motion 
of the stern to port would interfère with the navigation of anotber vessel. 

John F. Foley, for libelant. 

Morris & Whitehouse, for claimant. 

THOMAS, District Judge. The tug Magnet, with a barge along- 
side, was approaching the Battery, while the tide was flood, when the 
excursion steamer Dreamland crossed well ahead of her bow, for 
the purpose of making a landing at her station at the Battery. She 
took her position with her bow pointing westerly, but was unable to 
make her landing immediately, because another excursion boat, the 
Rosedale, was lying at the dock. The Rosedale was heading easterly, 
and after some minutes went out under the stern of the Dreamland, 
and, upon the exchange of suitable signais, crossed the bow of the 
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Magnet, who had reduced her speed and ported her helm, for the pur- 
pose of allovving this maneuver. Thereafter the Magnet steadied her 
helm and started ahead, but her starboard bow came in colHsion with 
the stem of the steamer Dreamland. 

The contention of the captain of the Magnet is that the Dreamland 
vvas lying several hundred feet off in the river, with her bow pointed 
to the dock, and that she was backing without a stern lookout, and 
without signais, at the time the collision occurred, although the Magnet 
blew her alarm whistles. The évidence of the Dreamland is that she 
had been lying about parallel with her dock, and holding herself 
against the tide, to allow the Rosedale to go out, and that the tide 
carried her astern, whereupon she went forward; that this was re- 
peated once or twice, but that at the time of the collision she was not 
backing, but ported her helm to throw her bow in, under the in- 
fluence of the tide. 

This is one of the cases where the vessels were so closely related 
in distance that it is difficult to détermine the exact fact. But upon the 
whole testimony it isconcluded that the Dreamland was not pointing 
to her dock in the manner described by the libelant, but was lying 
much doser to the dock; that the Magnet herself was navigating 
much doser to the dock than she was privileged to do, and that port-, 
ing her he!m carried her still further toward the Dreamland; that, 
when the Rosedale had passed the bow of the Magnet, the latter 
went ahead, so as to présent her starboard side to the stern of the 
Dreamland; and that the Dreamland, in attempting to throw her bow 
toward the dock, necessarily carried her stern farther into the stream, 
whereby the accident happened. 

This finding brings both vessels in fault; the Magnet for navigat- 
ing so near to the shore, and the Dreamland for throwing her stern 
into the stream without a lookout at the stern to détermine whether 
such latéral motion of the stern to port would interfère with the naviga- 
tion of another vessel. There had been a lookout on the stern of the 
Dreamland; but after the Rosedale passed he went forward before 
the Magnet came up, leaving no lookout at the stern of the vessel. 
This explanation of the accident is the most probable that can be 
gathered from the évidence, and seems to reconcile the conflicting 
statements of the witnesses. 

The damages and costs will be divided. 



DE GALTNDEZ et al. v. ENNIS. 

(Circuit Court, E. D. Pennsylvania. Deeember 2G, ItWC ) 

No. 44. 

Plkading — Statemkst of Cl.mm. 

Mère imperfections in a plaintifC's statement of claim, whieh can be 
eured b.y refiuiring a more spécifie sbatement or a bill of particulars, do 
not render it demurrable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 39, Pleading, S§ 409, 
410.] 
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On Demurrer to Statement. 

Richard A. Irving, and Biddle & Ward, for plaintiffs. 

R. W. Archbald, Jr., and Simpson & Brown, for défendant. 

J. B. McPHERSON, District Judge. I hâve no doubt that the 
statement would hâve been more satisfactory if it had been drawn by 
a member of the Pennsylvania bar. As it stands, it certainly leaves 
something to be desired; but, making due allowance for the évident 
unfamiharity of the draftsman with the requirements of our practice, 
I am inclined to think it contains a fairly intelligible account of the 
claim to which the défendant is called upon to reply. There are some 
items, however, of which he may be entitled to ask for more précise 
détails, by demanding either a more spécifie statement, or a bill of par- 
ticulars. 

So far as the défense of the statute of limitations is concerned, it is 
obvions that no harm can be done by postponing décision until the 
proofs hâve been put in. 

The demurrer is overruled, and the défendant is directed to file an 
afifiidavit of défense within 20 days. 



CLAY et al. v. KLINE. 
(Circuit Court, S. D. New York. Octolier S lOOO.) 

TEAnE-'^tAKTvS AXD TBADE-NaMES— UNFAIIÎ COMPETITION— SiMULATIOTî OF ClG- 

Aiî Bands. 

A proliminary injunetion grnnteit restraining defenriaiit from using 
iiTion Indhidual cisars of iianatella sliape bands simulating tliose of com- 
plainant in sliape and colors. 

[FA. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marlis and 
Trade-Names, § 108.] 

In Equity. On motion for preliminary injunetion. 

Wise & Lichtenstein, for the motion. 
Mandelbaum Bros., opposed. 

LACOMBE, Circuit Judge. The complainant may take a prelimi- 
nary injunetion against défendant using upon individual cigars having 
substantially the size and shape of what are known as "panatelas" any 
red and gold band lettered in white, substantially as are the two bands 
presented on the argument, when such band has an elongated oval 
escutcheon such as défendant now uses, or one in shape, size, and pro- 
portions relative to the band substantially similar to the complainant's. 
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SPADLDING et al. v. EVENSON et al. 
(Circuit Court, E. D. Washington. August 6, 1906.) 

1. Injonction— Motion roB Preliminart Injuncwion— Amendment of Bill. 

An amendment to a bill offered by a complalnant on tbe hearing of a 
motion for a preliminary injunction, where no answer bas been flled and 
oomplainant bas tbe rigbt to amend as of course, will be accepted and 
eonsidered as a part of tbe application for injunction; especially wbere 
it relates to a formai matter not affecting tbe merits. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Injunction, § 316.] 

2. COtTBTS— JURISDICTION OF FEDEBAL COUBT— AmOUNT IN DlSPTJTE. 

A bill In a fédéral court for an injunction to restrain défendants from 
Interfering with complalnant's business, whlch allèges tbat tbe value 
of tbe matter In dispute esceeds, exclusive of Interest and costs, tbe 
sum of $25,000, and tbat complalnant bas been damaged by tbe acts 
of défendants in more tban sucb sum, Is sufflclent, in tbe absence of any 
déniai of sucb averments, to sustaln tbe jurisdiction of tbe court. 

3. Parties— VoLUNTARY Associations— Parties bt Représentation. 

Wbere a voluntary association, witb many members, is represented 
by a com„iittee or regularly constituted officers, a suit may be main- 
tained against sucb olBcers or members of tbe coramittee in tbeir rep- 
résentative capacity, and in sucb case tbe association will be deemed be- 
fore tbe court wlthout bringing in ail of tbe members. 

4. Associations— Liabilitt of Members— Acts or Suesidiaby Association. 

Where a voluntary association créâtes a subsldiary or brancb associa- 
tion as an instfumentality tbrough which to accompllsh certain pur- 
poses, it is, liuble for tbe acts of sucb subsldiary association to tbe 
same estent as tbough sucb acts bad been done by tbe entlre member- 
sblp. 

8. Injunction— Grodnds—Unlawful Interférence With Complainant's 
Business. 

Défendant, wbleh was a voluntary association, composed of numerous 
firms and corporations dolng business tbroughoivt eastern Washington, 
some of wbom were dealers in crockery, some In vebicles, some in 
stoves and ranges, and others in hardware, organized a subsldiary as- 
sociation, known as tbe "Peddlers' Association," and contributed funds 
to be ui^ed for tbe purpose of "competing wltb tbe peddlers." It was 
mada tbe duty of every résident agent, upon learning of a peddler of 
ranges or vebicles ofCerlng to sell in bis community, to inimediately 
"offer bim compétition" by taking goods of like kind and quality, or 
catalogues of sucb goods, "together with teams and sufRcient men to do 
Bo successfully, and aecompany the peddlers on tbeir rounds," and to ex- 
plain to farmers and others wbo might buy tbat they could do better 
witb local dealers ; giving them the privilège of buying from any dealer 
In the community. Complainant was a manufacturer of wagons and 
buggies In another state, some of which were sbipped to Washington, 
and there sold by agents, who took a number of vebicles, and drove 
tbrougb the country, selling tbem to farmers, and bad thus built up 
a profitable business, ppfendant. in nursuanco of its said scbeme. thron"-h 
Its officers and committee, employed two men to foUow eacb of com- 
plainant's agents. They stopped at the same hôtels and stables, started 
out wben be started, followed bim to every prospective customer, and 
Interfered with tbe conversation. Some carried guns and revolvers. 
Held, tbat sucb acts were not compétition, nor intended as sucb, but 
to suppress compétition by destroying complainant's lawful business; 
tbat âiey were done pursuant to an unlawful conspiracy betwcen per- 
eons. some of wbom were not even competltors, to interfère witb com- 
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plainant's lawful riglit to carry on its business, and their continuancc 
vvould be enjoined. 

[Ed. Note. — For cases in point, see Cent Dig. vol, 27, Injunction, §§ 
108, 170, 172.] 

In Equity. On motion for preliminary injunction. 

H. H. Stipp and Post, Avery & Higgins, for complainants. 

Merritt, Osvvold & Merritt, for défendants. 

WHITSON, District Judge. In this case a temporary restraining 
order was issued witliout notice, upon tlie bill of complaint and tlie 
aiifidavits of several of the employés of complainants, and the défend- 
ants were cited to show cause why an injunction pendente lite should 
not be granted. The allégations of the bill are in substance as foUows : 
Complainants are résidents and citizens of the state of lowa. They 
are and hâve been engaged in that state in the manufacture of buggies 
and wagons of varions kinds for many years, which they hâve been 
selling, not only in the state of lowa, but in varions other states, in- 
cluding the state of Washington. Their method of making sales in 
this state is by means of salesmen traveling through the country, sell- 
ing to farmers and others residing in the rural districts; that their 
vehicles, known as the "Spaulding buggies and wagons," are strong, 
and specially adapted to the needs of the farmers, and thev bave ac- 
quired a réputation in the state of Washington, and especially in east- 
ern Washington, as buggies and wagons of high grade, purchasable 
at reasonable priées, and that the standing of complainants in said com- 
munity and their said business is of very great value. It is alleged 
that the défendant the Inland Empire Implement & Hardware Dealers' 
Association is an association composed of local dealers, some of whom 
are dealers in hardware, and not engaged in the business of selling 
■buggies and wagons or farm implements, while other members of the 
association are so engaged; that the membership of the association 
is composed of numerous firms and corporations of varions counties 
in eastern Washington; that said association has raised a fund of 
$10,000, and placed it in the hands of défendant Evenson, to be used 
for the purpose of preventing complainants selling buggies and wagons 
in eastern Washington, and for several weeks last past complainants 
hâve had about 20 employés so engaged ; that the method adopted by 
complainants is to drive through the rural districts, hauling from two 
to four vehicles, and stopping at farmhouses where customers may 
probably be found, and offering the same for sale; that ail of the vehi- 
cles so oiïered are manufactured in the state of lowa, and shipped to 
this state in car-load lots, and that before any of said buggies and 
wagons are offered for sale complainants pay the taxes thereon, and 
comply in ail respects with the laws of the state of Washington ; that 
the défendant the Inland Empire Implement & Hardware Dealers' 
Association, through the défendants Lucas, Evenson, and Hay, has, 
in pursuance of the policy of the association, and in accordance with 
the instructions of the membership thereof, unlawfully and: maliciously 
interfered with the complainants' business, and hâve threatened, in- 
timidated, harassed, and annoyed complainants' employés and the per- 
sons with whom complainants were transacting business, and inter- 
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fered with their Hberty and the rights of complainants to make a livelî- 
hood, and to contract and to do business, in the following particiilars : 
That they hâve varions of the employés of complainants followed by 
employés of the défendants day and night, so thàt wherever one of 
the complainants' employés goes he is "dogged," sometimes by one, 
but generally by two, of the employés of the association ; that some of 
said followers are armed with guns and rifles, some being unarmed;' 
that whenever employés of the complainants undertake to converse 
with a farmer or other purchaser, such conversation will be interrupted 
by such followers, who undertake to persuade the probable purchaser 
from purchasing from agents of complainants, suggesting that they 
ought to purchase of résident dealers, who réside in the community; 
that such persons following are not undertaking to sell any buggies 
themselves, nor do they name or represent any competitor or dealer in 
buggies or wagons, their sole object being to prevent complainants from 
making sales, to the end that they may be driven out of business in 
the State of Washington; that after contracts of sale bave been made 
between an agent of the complainants and purchasers, the agents of 
the défendants persuade such purchasers to violate such contracts and 
to refuse to consummate such sales ; that several of such followers, at 
the instance of défendants, hâve been appointed deputy sheriffs, and 
that one of the agents of complainants bas. been arrested under the false 
and malicious charge of peddling goods without a license by a person 
so appointed at the instance of the défendants, and in furtherance of 
such conspiracy; that such conduct bas been carried on for several 
weeks, and numerous sales hâve been lost ; that employés of complain- 
ants hâve become alarmed and discouraged, and will, if such acts con-, 
tinue, quit the employ of complainants, and they will be unable to 
carry on their business; that in one instance a fist fight occurred be- 
tween the salesmen of the complainants and persons so following them, 
and that further breaches will resuit; that in pursuance of their scheme 
the défendants bave circulated false and slanderous matter regarding 
complainants' buggies, by newspaper articles and otherwise, and bave 
circulated stories that complainants are perpetrating a fraud upon 
their customers — ail of which, it is alleged, is donc for the purpose of 
running the complainants out of business in the state of Washington. 

The allégations of the bill are not wholly sustained. As to how far the 
affidavits presented at the hearing do sustain the bill will appear in an- 
other part of this opinion, where the facts are discussed. The restrain- 
ing order did not enjoin the défendants from publication of false re- 
ports in newspapers, as prayed, for the reason that complainants hâve 
an adéquate remedy at law for that grievance, and because such con- 
duct, if truly alleged, would not bave the direct effect of preventing 
them from carrying on their business. 

1. The first point made by défendants is that, in the absence of any 
threatened continuance of the acts complained of, only a cause of action 
at law has been stated. This contention is well made. EHiring the 
argument, complainants offered an amendment, thereby supplying 
the allégations, the absence of which was suggested, but défendants, 
by their counsel, object to the filing of the same, upon the ground that 
the injunction must stand or fall by the original bill of complaint. 
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This would be a somewhat techuical view. A refusai to consider the 
amendment, which, under the rules, complainants may file as of course, 
and to regard it as a part of the application for an injunction, would 
be an idle proceeding, for, if complainants are entitled to the relief 
which they seek at this time, the only resuit would be that of delay. 
Another application could immediately be madc under the biU as 
amended, and if complainants are entitled to an injunction at ail, they 
could hâve the aid of the court by an ex parte order, or by an applica- 
tion on notice. Inasmuch as the parties are before the court with 
full showing made both for and against the injunction, it will be in- 
expedient to send them out of court, only to be recalled for a new 
hearing upon thé merits. To sustain the objection would be a fruit- 
less yictory for the défendants, of temporary and transient character. 
Particularly should the right to amend be recognized when the pro- 
posed amendment relates to a formai matter not afïecting the merits 
of the controversy, and concerning which counsel bave not been mis- 
led. The amendment, therefore, will be permitted, and considered as 
a part of the application. 

2. The next point raised is that the jurisdictional amount does not 
aflîrmatively àppear. It is alleged: 

"ïhat the value of the matter in dispute exeecds. exclusive of interest and 
costs, the sum of more than twenty-flve thou.sand dollars, and that your orators 
hâve been dainaged hy the said acts and conduct of suid défendants in excès» 
of the sum of twenty-flve thousand dollars." 

No answer has been interposed, nor lias any affidavit been filed or 
presented tending in any way to dispute or contradict thèse averments. 
Taking the bill as a whole, it must be concluded that the matter in dis- 
pute is complainants' right to do business and its damages for being 
deprived of that right. The complainants bave made a prima facie 
case sufficient to sustain the jurisdiction, in the absence of any deniaï 
or showing to the contrary. Pennsvlvania Co. v. Bav (C. C.) 138 
Fed. 203; Wetmore v. Rvmer, 1G9 Û. S. 115, 18 Sup.'Ct. 293, 42 L. 
Ed. 682; Maffet v. Quine (C. C.) 95 Fed. 199; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729. 

3. Défendants' counsel bave argued that a voluntary association, as. 
the Inland Empire Implement & Hardware Dealers' Association is 
shown to be, cannot be made to respond by a suit against its officers, 
but that its members must be before the court. This is the gênerai 
rule. It is subject to at least one exception. Where an association 
with many members is represented by a committee or regularly ap- 
pointed officers, if such représentatives be brought in, it will be deemed 
that the association, as such, is before. the court. The rule applicable 
to this case is laid down by Foster's Fed. Prac. § 48, as follows : 

"Similarly, where persons who are jointly liable are very numerous, some 
may be sued instead of ail, provided that the nianner in which they are 
siied and the faet that they are numerous are stated in the bill. Ordinarily, 
the complalnant sélects such of the elass as he chooses to represeut tbe rest. 
ïhe persons thus selected may be a oonunittee cbosen by the rest of the class 
to act for them in the mattors comidained of, such as a reorganization com- 
mittee of stockholders and bondholders, or the managing committee of a 
clearing house association." 
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It is aUeged, and not denied, that défendant Lucas is président of 
the association, that défendant Evenson is the secretary and active 
manager, and that défendants Cook and Heath are employés and super- 
intendants, of the work referred to in the bill. While the défendants 
hâve attempted to appear specially, they hâve, under rule 22, appeared 
generally. Mahr v. Union Pacific Ry. Co., 140 Fed. 931. We then 
hâve the case of tlie président of the association, the secretary, treasur- 
er, and manager of it, who is confessedly directing the work, two 
superintendents in the field before the court, supplemented by a gênerai 
appearance of the association itself, composed of about KiG firms in 
eastern Washington and northern Idaho, upon a gênerai showing re- 
sisting the application for an injunction, and in efïect justifying the 
acts complained of. Equity rule 48 provides: 

"When the parties on eitlier side are very luinierons, nnà eannot, without 
manifest ineoiiveuienee and oppressive delays in tiie suit, be ail broui^ht before 
it, the court in its discrétion may dispense with maklng ail of them parties, 
and may proceed in the suit, haviiig siUlicient p<4rties before it to represent 
ail the adverse iuterests of the plaintiffs and tlie défendants in the suit 
properly before it. But in such cases the decree shall be without préjudice 
to the rights and clainis of ail the absent parties." 

It would seem that this rule is only declaratory of a well-established 
principle of équitable procédure which is generallv recognized. Mc- 
Arthur v. Scott, 113 U. S. 391, 5 Sup. Ct. Gr.a, 38 t. Ed. 1015 : United 
States V. Coal Dealers' Ass'n (C. C.) 85 Fed. 352; Van Houten v. 
Fine, 36 N. J. Eq. 133; Pearson v. Anderberg (Utah) 80 Pac. 308; 
Fitzpatrick v. Ruter (111.) 43 N. E. 393; West v. Randall et al, Fed. 
Cas. No. 17,434, Vol. 29, 718. 

The court has jurisdiction over the association as such, and over 
ail parties who bave appeared to resist the application for an in- 
junction. In this connection it is proper to consider the contention 
that the défendant the Inland Empire Lnplement & Hardware 
Dealers' Association has not committed the acts complained of, but 
that the acts were committed by an association known as the "Ped- 
dlers' Association." It is disclosed by the affidavit of Edward W. 
Evenson, secretary of the Hardware Dealers' Association, that at 
a meeting thereof held at the city of Spokane on the 6th and 7th 
days of June, 190ri, certain proceèdings were had with référence 
to compétition with peddlers, "who would, might, or should peddle 
goods and merchandise handled and sold by the members of said as- 
sociation, and in compétition with the dealers in said goods and mer- 
chandise in the territory where the members of said association were 
doing business." The matter was fully discussed, and a committee 
was appointed to "formulate somc plan of competing with the ped- 
dlers," which reported, recommending : 

"First. The formation of an association, to be cftilod the Teddlers' Associa- 
tion.' Second. ïhat each and every résident dealer in (^ither ranges or ve- 
hicles holding mendiership in the Inland Empire Implement & Hardware 
Dealers' Association be asked to jjay into the treasury of sucrh association 
the sum of twenty dollars ($20), or such other smn as' said résident dealers 
may see fit; said payment beiug the only requirement as to membership. 
Third. That ail manufacturers and .iobbers in steel ranges and vehicles in the 
territory, or who solicit trade in the territory, be asked to contribute the 
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sum of one hundred dollars ($100), or such sum as tliey may see flt. Fonrtli. 
That ail sums so collected be used to pay expenges Incurred in offering 
to peddlers such compétition as will enable résident dealers to hold theii' 
trade in such lines as may be peddled in their respective eommunities. Fitth. 
That whenever a résident agent shall know of a peddler of ranges or ve- 
hlcles offering to sell goods in his communlty, he shall inimediately ofCer him 
compétition by taking goods of like kind and quality, or catalogues of such 
goods, together with teams and sufflcient men to do so suceessfully, and ac- 
company the peddlers on their rounds with the farmers and others who might 
buy, and explain to the farmers and others that they can buy goods of like 
kind and qualitv from tliem for less money, or better goods for the same 
money. In case such fanners should prefer not to buy from any partieular 
dealer In the community, he can hâve the privilège of buying from any dealer 
in the community nearest and niost agreeable to the farmer. Sixth. That 
the proceeds or profits of ail sales so made shall revert to the Peddlers' As- 
sociation, and that ail expeuses so incurred shall be borne by the Peddlers' 
Association. Seventh. That ail fimds on hand and ail profits accruing shall 
ultimately be returned to the members pro rata. Eightb. That a committee 
of three be appointed, to be called a 'Peddlers' Committee,' v^hose duty it 
shall be to devise ways and means and to administer the funds collected for 
the above purpose, and also that the funds belonglng to the Peddlers' As- 
sociation be deposited in the Spokane & Eastern Trust Company in tlie name 
of A. Urbahn, chairman, and E. W. Evenson, who shall alone hâve power to 
draw the sald funds for the purpose referred to. Ninth. Ail accounts to be 
accompanied by vouchers, and passed upon by the committee." 

This report was adopted. 

If anything more were needed to designate this proceeding of the 
so-called "Peddlers' Association" as the création of and instrumental- 
ity used by the défendant association, it may be found in the affidavit 
of Evenson in référence to the Peddlers' Association, where he says : 

"That for such reasons the branch of the défendant association known as 
the 'Peddlers' Association' was organlzed as hereinabove shown, and that, 
as shown by the objects and purposes as hereinbefore stated, the only rea- 
son, object, or purpose for the organization of said branch of said associa- 
tion was to enter into honorable, lawful, légal, and fair compétition with sald 
peddlers, to the end that the business of the members of said association might 
and would be protected from the invasion of the temporary peddlers, who might 
invade the territory of the members of the said association." 

4. Saving the question of jurisdiction, the matters of practice thus 
far noticed are of comparatively minor importance. The vital question 
is whether an unlawful combination has been entered into, and through 
that combination the complainants are being wrongfully deprived of 
their right to carry on business within this state. The défendants do 
not claim that they are regularly engaged in the business of peddling. 
On the contrary, they lay stress on the fact that they hâve established 
places of business, résidences, and local habitations, that they are citi- 
zens of the state, that they pay taxes, and submit to the burdens im- 
posed by our laws, and that they thereby contribute to the upbuilding 
of the eommunities in which they respectively live, while the com- 
plainants are résidents of another state, who, without bearing the bur- 
dens of citizenship, reap the benefits of a trade to which the défend- 
ants are justly entitled. However just, in the abstract, this conten- 
tion may be, the rights of the parties are to be measured by the laws 
of the country. A nonresident of the state has the same right to do 
business within the state as a résident, and it is the duty of the courts 
to uphold that right wherever it is invaded by unlawful means. The 



SPAULDING V. EVENSON. 919 

purpose of the association is disclosed in the fiftli paragraph, which has 
been quoted in full. It is said: "That whenever a résident agent 
shall know of a peddler of ranges or vehicles ofïering to sel! goods in 
the community," he shall immediately take goods of like character, 
and go in pursuit, etc. It will be noted that the dealer, whose expenses 
are paid by the association, does not confine himself to compétition 
vvith his own goods. It is provided ; 

"In case such farmers sliould prêter not to Imy from auy particular dealer 
in the community, he can hâve the privilège of huying from any dealer In the 
community nearest and most agreeable to the faruier." 

The effect of this is to conspire against the carrying on of a legiti- 
mate business. In the compétition which the particular agent carries 
on, if he cannot sell his own goods, the inference is that he is to try to 
sell the goods of some other dealer; anybody's goods rather than to 
allow the peddler to sell. That this is the construction given by mem- 
bers of the association is shown by the affidavit of défendant Hay. 
In referring to the instructions given men sent out to foUow peddlers 
by M. E. & E. T. Hay, a corporation, of which he is président, he says : 

"That said employés were further instructed that, in case they found a 
pro.spective purehaser who for any reason did not wish to deal with the 
above-mentioued corporation, they should try to iuduce him to purchase from 
the local dealer to whom he was most favorably inclined and to whom he 
preferred to give his trade." 

The association is not the owner of any vehicles, ranges, or other 
property. It is not engaged in mercantile pursuits. It cannot, there- 
fore, become a competitor with those who are so engaged. It is not 
seeking to compete with those engaged in business, for it is not so en- 
gaged itself. It is a combination to interfère with, obstruct, and hin- 
der the carrying on of business by persons engaged therein, without 
Tiaving any direct interest in like business, or any business whatever. 
This is not compétition. Again, it is shown that the association is 
•composed of numerous partnership firms and corporations, some of 
whom are engaged in the hardware business, others in the crockery 
"business, some in the selling of stoves and ranges, but ail of whom un- 
dertake to stand together, and contribute to the maintenance of a fund 
for the putting of peddlers out of business, whether such peddlers are 
engaged in compétition with the line of goods which they handle or 
not. For instance, what justification can a dealer in crockery find for 
contributing to a fund with which to compete with the complainants, 
who are only dealers in vehicles? And what justification can one who 
does not deal in vehicles at ail find for competing with the complain- 
ants, who confine themselves to that line alone? Can it be said that 
thèse firms or corporations, as the case may be, are competing vvith 
the complainants when they are not engaged in the sale of like commod- 
ities? Ùnder our compétitive System, one dealer may, if he can, put 
his competitor out of business, but he must do it through well-recog- 
nized methods of compétition, namely, by offering better goods 
or better facilities, or selling at lower priées. But this rule 
applies to a competitor— one engaged in thesame line of business. 
Whenever one not so engaged commits such acts as would be competi- 
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lion wrere the person engaged in like business, then ît becomes an un- 
warranted interférence, and the law will imply malice. According- to 
the confessed purposes of the organization, the défendant association 
is organized for an unlawful pùrpose. Its members are committed by 
agreement, actually being carried ont, to interfère with the sale of 
goods by what they term compétition when not engaged in the same 
line, and the sale of which could not afïect their interests, directly or 
indirectly. 

5. The défendants contend that they hâve a right to follow com- 
plainants' agents, and to ofïer for sale goods in compétition with them, 
and that they may interfère with any conversation and disturb any sale 
being made so long as they do not resort to violence, but admit that 
if the évidence shows that they are doing it for the purpose of putting 
complainants out of business, that it is a violation of the law, and the 
writ should go. The argument is this: One person has the same 
right to travel the public highways as another. If the farmer does not 
object, one has as much right as another to enter upon his premises and 
solicit his trade ; that while it may be a breach of good manners to in- 
terfère with a conversation being carried on between the salesmen of 
complainants and salesmen of défendants, it is not an invasion of any 
légal right. In the abstract, if applied to a single instance, this conten- 
tion is sdund. If the canvassers of the défendants had occasionally 
fallen in with complainants' canvassers, and interfered with sales by 
compétition in good faith, there could ht no prévention of such con- 
duct by an injunction. The real purpose of the organization, both 
as prof essed in its proceedings and as shown by the manner of carry- 
ing out that purpose, is not to promote or engage in compétition, but 
to destroy it. A brief review of the history of this subject will throw 
light upon the présent inquiry; In 1903 an act was passed by the Lég- 
islature of this state (Sess. Lawp 1903, p. 38, c. 34), which undertook 
to prohibit the sale of vehicles, stoves, ranges, pianos, or other mer- 
chandise without a license, and the license fee was fixed at $10 per 
day, but with the proviso that the act should not apply to any person 
selling any of said articles from his regularly maintained stock or es- 
tablished place of business, when such stock had been maintained in 
the county for a period of six months. This act was several times 
held discriminative and void by superior judges of the state of well- 
recognized ability, but did not, apparently, reach the Suprême Court; 
those décisions being generally acquiesced in. While it has been sug- 
gested by aiîlîdavit that complainants are carrying on business in viola- 
tion of this law, it was not referred to in argument, and it may be as- 
sumed that counsel do not rely upon that point. In 1905 an act was 
passed to meet the objections to tiiat of 1903 (Sess. Laws 1905, p. 372, 
c. 177). It provides that every person, firm, or corporation who ped- 
dles out after shipment to the state, canvasses, or sellsby sample, etc., 
shall pay in advance an annual license tax of $300. This act was re- 
cently declared void by the state Suprême Court. Bacon v. Locke, 
Constable (Wash.) 83 Pac. 721. It is a matter of common notoriety 
that this législation was enacted at the suggestion and for the benefit 
of local dealers. The amount ftxéd for license by the Législature wa? 
intended to be prohibitive of compétition by peddlers. Shortly after 
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the décision holding the act of 1905 unconstittitional, we find the 
dealers who had attempted to put the peddlers eut of business by lég- 
islation resorting to the very ingenious scheme which has been hère 
disclosed. It is proposed now to accomplish by subterfuge that which 
the courts of the state hâve repeatedly held cannot be clone directly. 
While complainants were engaged in selling vehicles in varions coun- 
ties of this district in the manner of their choice, parties were or- 
ganized, consisting of two persons in each, to follow their salesmen, 
which they did with remarkable persistence and pertinacity. "Whither 
thou goest I will go ; and vvhere thon lodgest, I will lodge," was the 
rule to which they steadfastly adhered. In one instance a deputy 
sheriff was appointed and sent ont as one of the alleged salesmen of 
the défendants. The appointment of a deputy sheriiï to follow com- 
plainants' salesmen and cause arrests under a void act is suggestive of 
more than compétition. In two other instances rifles were carried by 
the agents of the défendants. It is said that thèse were carried for 
the purpose of shooting squirrels and coyotes. In the light of the 
showing made, this theory must be taken with a grain of allowance. 
Such conduct suggests force. Two persons in a party is not in keep- 
ing with ordinary business purposes. One of thèse followers carried 
a revolver. Clearly this was intended to intimidate. Complainants' 
agents could not escape from thèse men, who shadowed theni continual- 
ly, who stopped where they stopped, traveled when they traveled, 
sought the same customer at the same time, interrupted conversations 
where sales were being attempted, either with oflfers of other goods, or 
dissuading probable purchasers. They stopped at the same hôtels, put 
up at the same stables, went early or late, as the salesmen of com- 
plainants went, f ollowing in close proximity ; ail this, it is said, for the 
purpose of selling goods in compétition. It is a well-known fact that 
business men do not ordinarily court the présence of a competitor. 
Business methods, discounts from catalogue priées, and the like, the 
merchant does not, as a rule, lay bare to his adversary. The affidavits 
filed by défendants to sustain their objection to the granting of an in- 
junction do not meet by frank disclosure the grievances complained of. 
They are evasive by tiieir silence on vital points, and their failure to 
definitely meet the charges confirms the view already suggested con- 
cerning their objects and purposes. 

In the light of what has been disclosed, and of the législative and 
judicial history of this subject, it would be doing violence to the in- 
telligence of the défendants not to conclude that every member of the 
association in his heart knows that the object and purpose in view in 
this particular transaction is to run complainants out of the state. 

Undoubtedly the défendants hâve a right to peddle. They bave 
a right to peddle in the same territory where the comj)lainants peddle. 
They hâve a right to show the superior quality of their ovv'n goods and 
the inferior quality of the complainants' goods. They hâve a right 
to canvass by catalogue or otherwise. Their grievance, so frankly 
disclosed, that since they are located within the state, and contribute 
to its governmental expenses, they ought not to be brought into com- 
pétition with those who, if they contribute anything in the way of taxes, 
it must be of the most transient character and limited amount, has led 
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them into a misconception of their remedy. While the law guaranties 
to them the right to peddle and solicit orders in every lawful way, it 
guaranties the same right to the complainants, and they are entitled, 
as the défendants are, to pursiie their business in their own way, with- 
out being harassed, intimidated, or followed. There is ample scope 
for business enterprise, when the complainants' agents appear in the 
community, by canvassing the territory generally. It is idle to say 
that where the agents of the association follow the agents of the com- 
plainants, dog their footsteps, go to the same place, soHcit the same 
man at the same time, stop at the same hôtel, follow the next morning, 
whether it be late or early, are following for business rivalry only. 
The purpose of this harassment is to prevent the complainants from 
doing business ; that it will accomplish it if it be permitted to proceed, 
cannot be doubted. If men cannot be protected under the law, they 
are apt to resort to violence, regardless of the law. Refusai of the 
courts to afford protection to légal rights leads to anarchy. A man's 
right to carry on his business is his property, and he can only lawfully 
be deprived of it by lagging behind his competitors, or by failure to 
keep abreast of them in the quality of his goods and the price he sells 
them for. He cannot be denied the right to do business upon equal 
terms with others. If, having equal opportunity, he fail, well and 
good. The fittest will survive. But every citizen is entitled to a 
chance equal to that of his fellow citizens. If an injunction be refused, 
the complainants are relegated to one of two courses. They must 
either give up their business altogether, which will accomplish the pur- 
pose the défendants hâve in view, or meet interférence with violence. 
It is shocking to suppose that a citizen engaged in a lawful undertak- 
ing can be compelled to accept either alternative. 

Counsel for défendants bave suggested that there is no law which 
is violated when the défendants' agents follow the complainants' sales- 
men. The interférence with the complainants' rights consists in de- 
priving them of the privilège of conducting their own business in their 
own way. One who violâtes no law in so doing is entitled to carry on 
a business according to his own ideas of propriety and expediency. 
Every man may follow his own occupation without hindrance. The 
principle which défendants would establish could, in this âge of com- 
binations and trusts, and in ail probability would, corne back to plague 
them. It is sufificient that the défendants hâve the légal right to engage 
in the occupation which the complainants engage in, and in the same 
way. They can fully protect themselves by canvassing the same terri- 
tory. Locally it must be assumed that they would hâve the advantage 
in this regard. To follow the footsteps of complainants' salesmen, to 
interfère at every turn, is beyond endurance. To permit this to be 
donc would be destructive of individual liberty, and it would strike 
at a sacred right, namely, that of allowing every citizen to pursue his 
own calling unobstructed and unhindered, except in so far as better 
goods, lower priées, better facilities, or the like, would hâve a tendency 
to hinder or obstruct. 

Vievved according to the ordinary conception of right and wrong, 
one instinctively recoils from the contention of the défendants. There 
is no substantial conflict in the aiithorities applicable to facts such 



SPAULDING V. EVENSON. 923 

as are hère présentée!. A case of strikîng similarity în many re- 
spects to the one at bar is that of Standard Oil Co. v. Doyle, decided 
by the Suprême Court of Kentucky, and reported in 83 S. W. 
271. Doyle had been in the employ of the Standard Oil Company at 
Lexington, but resigned his connection with that company, and entered 
into business as an independent dealer. He was quite successful, on 
account of his large acquaintance, and soon made great inroads on 
the business of his former employer. Thereupon the oil company sent 
one Bonnycastle, ostensibly "to look after the business interests of the 
Standard Oil Company in Kentucky by increasing its sales of oil, by 
making for it new customers, and, if possible, to regain the customers 
lost by reason of Doyle's connection with the Standard Oil Company 
having been severed." The company started wagons in opposition to 
Doyle's wagons, and followed such wagons, sometimes getting in front 
of them, and stopping at every place where Doyle's wagons stopped, 
sometimes going into a house where Doyle's men were, and there of- 
fering to sell oil at a cheaper rate, and in one or two instances cursing 
and abusing Doyle's drivers. Sometimes the company's drivers would 
stand for hours awaiting the movement of Doyle's drivers. The lan- 
guage of the court in its finding that there was a conspiracy is peculiar- 
ly applicable : 

"It was most assuredly unlawful to obstruct, harass, and annoy appellee's 
employés when engaged in the discharge of their duties in selling and dis- 
tributing oils to appellee's customers ; to threaten customers of appellee to 
shut them up in their business if they continued to deal in appellee's oils; 
to cause and procure false and injurious reports concerning appellee and his 
business to be circulated in Lexington and vicinity ; and to procure appel- 
lee's arrest and prosecution on false charges in connection with the business 
in the sale of oils, for the purpose of estranging and alienating the acQuaint- 
ances, customers, and patrons of appellee." 

In sustaining a judgment for damages obtained in the lower court, 
it was said : 

"While the évidence was confîicting upon ail the questions at issue, and 
especially upon the issue of conspiracy, yet we were of the opinion that there 
was sufHcient évidence upon that point to authorize a submission to the jury. 
A conspiracy is a combination between two or more persons by concerted ac- 
tion to accomplish an unlawful purpose, or to accomplish a lawful purpose by 
unlawful means. It is shown by the évidence that a purpose was aceomplished 
by unlawful means, and when we conslder the relation of the parties, their 
manifest motives of self-interest, the nianner in which the purpose was carried 
out, and the déclarations of the parties, it is reasonable to infer that this pur- 
pose was aceomplished by concert of action and agreement of appellants." 

In Drake Hardware Co. v. Wrought Iron Range Co. (Sup.) 78 N. 
Y. Supp. 1114, an order in the following language was approved: 

"It is hereby ordered that said défendant, * * ■* its agents, etc., * • * 
be, and they are hereby, restrained, prohibited, and enjoined * * * from 
jireceding or following in close range aiiy employés, team, or teams of plain- 
tiff with employé's team or teams in such manner as to hinder, obstruct, 
harass, or intimidate plaintiff and its employés in the free use of the high- 
way, and from in any other way occupying said higbway in such nianner as 
to hinder, obstruct, harass, or intimidate plaintiff and its employés in the 
free use thereof ; * * * from resorting to any speeies of threats, intim- 
idation, force, or fraud, or any conduct wliieh would inipiy threats, intimida- 
tion, cocrciou, or force, for the purpose of preventing plaintiff from selling 
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its stoves arid ranges and carrying on its business * * * of selling from 
wagons." 

The foregoing cases are directly in point on tlie facts, but tlie fol- 
lowing sustain the principle for which complainants contend : Bohn 
Mfg. Co. V. N. W. Uimbermen's Ass'n (Minn.) 55 N. W. 1119, 21 L. 
R. A. 337, 40 Am. St. Rep. 319 ; State ex rel. Durner v. Huegin ( Wis.) 
85 N. W. 1047; Loewe et al. v. Cal. St. Fédération (C. C.) 139 Fed. 
71; Jensen v. Cooks' & Waiters' Union (Wash.) 81 Pac. 1069; Seattle 
Brewing & Malting Co. v. Hanson (C. C.) 144 Fed. 1012; W. Va. 
Transportation Co. v. Standard Oil Co. (W. Va.) 40 S. E. 591, 56 L. 
R. A. 804, 88 Am. St. Rep. 895; Van Horn v. Van Horn (N. J. Err. & 
App.) 28 Atl. 670; Bar v. Essex Trades Council (N. J. Ch.) 30 Atl. 
881 ; Eddy on Combinations, § 262. 

An injonction will be granted prohibiting the défendant association 
as such, and ail défendants who hâve appeared in the action, from fol- 
lowing, harassing, intimidating, or interfering with the business of 
complainants, from approaching persons solicited by complainants at 
the same time complainants' agents are soliciting them. This will 
not be construed as prohibiting défendants from canvassing and solicit- 
ing customers or peddling in the same territory and at the same time 
that complainants' agents are canvassing, soliciting, or peddling. The 
injunction to go into effect upon the filing of a good and sufficient 
bond, to be approved by the clerk of the court, in the sum of $8,000, 
with appropriate conditions, indemnifying the défendants against loss, 
damages, and costs. 



THE CEREiU 
IL PIEMONTB. 

(District Court, S. D. New Yorl£. December 5, 1906.) 

1. Admibalty — Substitution of New Owkeb as Claijiant of Libeled Ves- 

SEL. 

The substitution of a new owner as elaimant of a libeled vessel whicli 
bas been relcased on stipulation is not the bringing in of a new party, aud 
may be allowed wlthout notice to the surety on the stipulation. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Adniiralty, §§ 414- 
423.} 

2. Same — Bhinciing in New Pakties. 

In a suit in admiralty by a banlver who advanced nioney on bills of lad- 
ing of a cargo to recover from the vessel for an alleged wrongful or uuau- 
tJiorized delivery of the cargo to persons wlio sold the same and retained 
the proceeds, where it appears from the pleadings that, if iinpro])er deliv- 
ery was'made, claimaiit may bave a claiia over against sucli persons, lie is 
entitled by analo,gy to admiralty ruie 59 to bave them brought in, not- 
withstanding the fa et that an action at law bas been brought against them 
by libelant which is pending. 

FEd. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, §§ 414- 
429.] 

In Admiralty. On motion to substitutc claimants and for leave to 
bring in new parties. 
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F. W. & A. E. Hinrichs, for libelants. 

W. J. Underwood, for Brown & Seccomb. 

Convers & Kirlin, for claimants. 

ADAMS, District Judge. This is a motion on the part of the steam- 
ships Cerea and II Piemonte for a substitution of the Navigazione 
Alta-Italia, as owner of the said steamers, in place of Henry Feltman, 
deceased, in thèse actions, which were brought to recover the value 
of certain consignments of lemons alleged to bave been the libellants' 
property and wrongfully delivered by the various défendants to W. H. 
Westervelt & Company, a firm of fruit importers, who, it is claimed, 
had pledged the lemons to the libellants, who are bankers, to covcr 
various advances made by them. It appears that actions were brought 
against the steamers by the libellants. and thereupon claims were duly 
made by the said Feltman and stipulations for value given by him. 
Subsequently he died and it is now sought to substitute the said cor- 
poration, which, it is alleged, on information and belief, bas become 
the sole owner of the steamships. 

It is urged by the libellants in opposing the motions, that (1) if 
the motions are granted unconditionally, the surety given upon the 
stipulations when the vessels were released will be discharged principal- 
ly because the surety has not been served with notice of thèse motions, 
(2) there is no definite moving party before the court, (3) that there 
is no authority for the granting of the motion under analogy to the 
o9th Rule or otherwise, and (4) that thèse motions should be denied 
on the ground of lâches. 

The claimant contends that the substitution should be allowed be- 
cause the effect of it is only to bring in the real owner and one who is 
entitled to appear and to be actually represented in a proceeding which 
involves its own propertv, and cites The Beaconsfield, 158 U. S. 303, 
15 Sup. Ct. 860, 39 L. Ed. 993. There a question as to the liability of 
the sureties where a new libellant was substituted arose and it was 
held that in admiralty, and perhaps at common law, such an act would 
not change the original liability and the surety would remain bound. 
No real distinction in principle can be drawn between the substitution 
of one claimant for another instead of one libellant for another, and 
The Beaconsfield is appa.rently in point hère and an authority for the 
granting of the motion. The libellants urge that the case is covered 
by The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943, where it 
was held that the obligors in a stipulation given for the release of a 
vesscl libelled for collision are not, in the absence of an express agree- 
ment to that effect, responsibleto persons in the suit, intervening after 
the vessel's release. The inapplicability of that case is shown by the 
fact that there the intervening parties appeared after the stipulation 
was given and the vessel released. In The Beaconsfield, there was 
merely the substitution of a new owner, not a new party in the sensé 
of The Oregon situation, where the stipulation was given to secure 
the original libellants and afterwards new libellants appeared who, 
upon recovering judgments, would seek to avail themselves of a stipu- 
lation given to answer the original libel claims. The court there said. 
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after quoting- the language of the stipulation (page 206 of 158 U. S., 
page 812 of 15 Sup. Ct. [39 L. Ed. 943]) : 

"Hère is a simple agreement to become responsible for the final ctecree 
rendered in the cause in which the stipulation is given,' and the words 'for 
the benefit of whoin it may concern' refer uiidoubtedly to the owners of the 
Clan Maekenzie, in whose behalf Simpson, the master, had flled the libel. We 
know of no authority which permlts the liability of surettes upon such a stipu- 
lation to be enlarged by the Inclusion of claims other than the ones which the 
stipulators agrée to pay. To such a claim the surety may well reply non in 
hsec fœdera veni. The stipulators may be so well satisfled that the claim- 
ant has a defenc^ to the original libel as to be willing to take upon themselves 
the eontingency of a deeree requirlng its paynient, but tbey may neithor know, 
uor be aiile to conjecture, what other deniands may be made against the 
l)roperty." 

The court said in The Beaconsfield, 158 U. S. 310-312, 15 Sup. Ct. 
8G0, 863, 39 L. Ed. 993. 

"It is insisted, however, that the sureties on the stipulation were released by 
the amendnients to the libel, flrst, contiuuing it in the name of Cotton alone 
after the death of Clough, instead of in the name of Cotton and Clough, as 
administratrix ; and again, in substituting Sanbern as owner of the cargo 
instead of the original libellants. Stipulations in admiralty are not subject 
to the rigid rules of the common law with respect to the liability of the surety, 
and so long as the cause of action remains practlcally the same, a mère change 
in the name of the libellant, as by substituting the real party In interest for 
a nominal party, will not avoid the stipulation as against the sureties ; or, 
as it is stated in some cases, stipulations are to be interpreted as to the ex- 
tent and limitation of responsibility created by them by the intention of the 
court which required them, and not by the intention of the parties who are 
bound by them. It vvas said by Judge Ware in Lane v. Townsend, 1 Ware, 
i;86, 293, Fed. Cas. No. 8,054 : 'If, therefore, there is an ambiguity in the tenus 
of the stipulation, or the construction of them is doubtful, it Is not the in- 
tention of the party for which we are to inquire, for the will of the party 
had nothing to do in determining its conditions; the doubt must be removed 
by Consulting the intention of the court, or the law which required the stipu- 
lation and dictated its terms.' The Introduction, however, of a new cause 
of action is something whicli the sureties are not bound to contemplate, and 
it neeessarily follows that tbey cannot be held. This was the ruling of this 
court in the récent case of The Oregon, 158 U. S. 180, 15 kSup. Ct. 804, 39 L. 
Ed. 943, in which, after a libel had been filed for a collision, and the usual 
stipulation to answer judgment given, other libels for damages arising from 
the same collision were filed without a rearrest of the vessel, and it was held 
that this was a new cause of action, and the court acquired no .iurlsdietion 
to render a judgment against the sureties. See, also, The North Garolina, 
15 Pet. 40, 10 L. p;d. C53. 

The law upon this subject is nowhere better statéd than in The Nied Elwln, 
1 DO'dson, 50, cited and abstracted in The Oregon, in which Sir William Scott 
held that, in a case of prize, the substitution of the Crown for the captors 
did not release the sureties, but that tbey could not be held for a new cause 
of action, viz., the intervention of hostilities between Great Britain and Den- 
mark, after the stipulation was given. In respect to the flrst question he 
says : 'I cannot entirely accède to the position which has been laid down on 
behalf of the claimant, that thèse bonds are mère Personal securities given 
to the individual captors; because, I think, tbey are given to the court as 
securities to abide the adjudication of ail events at tïïe time impending before 
it. This court is not in the habit of considering the effect of bonds precisely 
in the same limited way as they are viewed by the courts of common law. 
In those courts they are very pi-operly construed as mère personal securities 
for the benpfit of tliose parties to whom they are given. In this place they 
are su!)ject to more enlarged considérations ; they are hère regarded as pledges 
or substitutes for the thing itself, in ail points fairly In the adjudication be- 
fore the court' 
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Even K this action had been at common law, It is not altogether certain that 
the amendment, substituting tbe nanae of the real party in interest for a nom- 
inal party, would not be good. Cbapuian v. Barney, 129 U. S. 677, 9 Sup. Ct. 
426, 32 L. Ed: 800. The obligation of tbe sureties to respond for tbe dam- 
age done by the Beaconsfield to her cargo was neither increased nor dimiuisbed 
by a mère change in name of the party libellant." 

In the one case, The Oregon, it was adding new demands ; in the 
other, The Beaconsfield, it was merely substituting a new name for 
a party already interested. 

Another part of the motion aslvs for leave to bring in by pétition 
other parties, which it is contended were necessary in this litigation 
to enable the court to render justice in the matter. 

It appears that thèse actions are but two of several similar cases 
which are before the court. They are ail brought by certain bankers 
to recover advances alleged to hâve been made against varions bills 
of lading covering shipments of lemons and oranges on the various 
vessels specified in the several actions. The crédit is alleged to hâve 
been given to Westervelt & Company, a firm engaged in the importa- 
tion of fruit froni Italy. The libellants claim that two bills of, lading 
were issued in Italy for thèse shipments, which were sent to London 
and thence to New York and advances obtained on them. It is al- 
leged that Westervelt & Company by means of additional or duplicata 
bills of lading made entry of the consignments in the custom house, 
received permits therefrom, obtained possession of the goods from 
the vessels and had the goods sold by the firm of Brown & Seccomb, 
fruit auctioneers, It is further alleged that the delivery by the steam- 
ships of the fruit was in accordance with the usual procédure and long 
established custom of the trade in New York and that the goods in 
fact were delivered to Westervelt & Company and to Brown & Seccomb 
and were sold by the latter firm; that the proceeds of the sale were 
retained in part by Brown & Seccomb and transferred in part to Wes- 
tervelt & Company. 

It would seem that if the libellants are entitled to recovery against 
the vessels on the theory of improper delivery, that the claimant may 
hâve a right of recovery against the parties sought to be brought in 
who, it is alleged, obtained possession of the goods or their proceeds. 
It would be consistent with the practice of tlie court, under analogy 
to the 59th Rule, to hâve ail the parties before it so that complète jus- 
tice can be rendered in one action. It does not appear how the libel- 
lants can be prejudiced by such a course, unless it would foUovv there- 
from that they would be deprived of a right of a trial by jury in the 
actions which, they allège, they hâve brought against the persons 
sought by the claimant to be made parties hère. The libellants hâve 
invoked the jurisdiction of this court and subjected themselves to the 
équitable principles which prevail hère. It appears that if the claim- 
ant can in any way be protected by the présence of the other parties, 
whom in the event of an adverse décision hère, it would hâve to sue 
to indemnify itself, it should hâve the right of such indemnity in the 
one action. 

The answers to the libellants' objections seem to be: 

(1) It does not apparently afifect the matter because no notice of 
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the motion has been given to the surety ; (2) There îs a definite moving' 
party before the court. If it should turn out upon the triai that the 
claimant now seeking a substitution is not entitled thereto as a matter 
of fact the matter can then be properly adjusted; (3) There is ample 
authority for the granting of the motion. The contract is maritime 
and the court is justified in looking into ail its breaches and to afïord 
adéquate reHef. See Gow v. WilHam W. Brauer S. S. Co. (D. C.) 
113 Fed. 673, 675, and authorities cited on the latterpage; (4) There 
hâve been no lâches hère sufficient to defeat the motion. Some delay 
has occurred through the substitution of the new proctors and owing 
to the summer season but it is of no real importance, 
The motions are granted. 



WIUIELMSBN V. TWEEDIE TRADING CO. 

TWEEDIE TRADING 00. v. WILHBLMSEN. 

(District Court, S. D. New York. December 8, 1906.) 

Shipping— Time Chabter— Rigiits or Parties with Respect to Dockino 
Vessel. 

A steamer vvsis under a time charter for a year providing that she should 
be docked and cleaued at least once in six months, payment of the hire tô 
be suspended untll she was agaln in condition for service. After the dis- 
charge of her cargo at Ilankow, China, OOO miles up the river from Woo- 
sung, on the coast, the charterer, which deslred her to proceed next to a 
port of Japan, dellvered her to the owner for docking; the six montlis hav- 
ing expired. There were no dofking facilltles at Ilankow, but when she 
roaclied Woosmig she was ordered by the owners to Shanghai, a few 
miles distant, for docking. When agaln ready for service, the charterer 
demauded that she be redelivered at Ilankow, whlch the owners ref iised, 
but dellvered her at Woosung, where she was accepted wlthout waiver 
of tlie cliarterer's contentions, and ordered to .Tnpan. The charterer re- 
fused to niake further jiaynients of hire due under the charter untll the 
docking dispute should be settled, and the owners subsequeutly withdrew 
her from the charter as authorlzed on default in the payment of hire. 
Held, that the delivery of the ^'Bssel for docking at Ilankow, where she 
could not be docked. and the demand for lier redelivery there, where shé 
was not wanted by the charterer, while perhaps technically within its 
rights, was unreasonable, and that as reasonably and fairly construed the 
owners fully compliwl with the charter and were entitled to recover the 
charter hire and damages for its hréach. 

In Admiralty. Suit to recover charter hire, and cross-libel for breach 
of charter. 

Convers & Kirlin, for Wilhelmsen. 

Wheeler, Cortis & Haight, for Tweedie Company. 

ADAMS, Distri ; Judge. The fîrst of the above entitled actions, 
Wilhelm Wilhelmsen against the Tweedie Trading Company, was 
brought to recover certain due hire of the steamship Tiger, said to be 
due under a charter dated September 2, 1904, at New York, providing 
for the hiring of said steamer for a period of one year from her de- 
livery to the charterer, which was the 3Gth day of October. The 
steamer was withdrawn from the charterer's service on the 4th day 
of August because of the non-payment of hire after June lOth, 1904, 



WILHELMSEN T. TWEEDIE TRADING CO. 929 

and it is alleged that there remains due hire from that day, excepting 
for a period from June 16th at 6 P. M. to June 25th at noon, when she 
was off hire through docketing, which, at tlie charter rate of £750 a 
month, amounts to $1218.13 and allowing for an address commission 
of $133.0f;, leaves due the libellant $5189.29. It is alleged that to this 
sum should be added the sum of £8, representing the outward expenses 
at Shanghai ; also £9.10 an improper déduction from the hire paid for 
rat screens and life guards; also the sum of £30, the cost of cables 
necessitated through the respondent's refusai to pay hire in accordance 
with the contract; also the estimated sum of £8084.13.4 damages 
proximately resulting from the respondent's refusai to carry out its 
terms of the contract. It is alleged that the total amount due by the 
respondent for damages and dislDursements was £2123.11.4 or in cur- 
rency of the United States $10,329.46. Adding this sum to the hire, 
the total claim is $15,518.75. 

The answer dénies that this daim is due and allèges that the with- 
drawal of the steamer from the charterer's service was wrongful and 
improper and constituted a breach of the terms of the charter party and 
a cause of large damages to the respondent, estimated at $30,000, which 
it is entitled to set off against any claim the libellant may hâve. It 
then allèges : 

"Ninth. Further an.swering the libel and as a défense thereto tbe respond- 
ent allèges tliat the charter party set forth in the Second Article of the libel 
coutained among other things the following clause : 

'ïhat as the steamer may be from time to tinie employed in tropical waters 
during the terni of this cliarter, steamer is to be doclceil, bottom cleaned and 
painted whenever Charterers aud Master think necessary. but at least once 
in every six months, and payment of the liire to be suspendod until she is 
again in proper state for the service.' 

On or about the lOth day of .June, 1905, the Steamship 'Tiger' was at Han- 
kow, and at that time more than six months had elapsed since the steamer had 
been docl^ed, bottom cleaned and painted, and the respondent thereupon duly 
notifled the libellant that the steamer required to be doelted, bottom cleaned 
and painted, and duly redelivered the said steamship to tlie libellant for such 
purpose on or about the tOth day of June, lOOô, aforesaid, and the libellant 
accepted the said Steamship 'Tiger' for such purpose, and thereupon the hire 
of said steamer ceased until such time as she should be again redelivered to 
the respondent. On or about the flrst day of August, 1005, the respondent was 
notitîed by libellant that the steamer was ready for respondent's use iuid re- 
delivered the said steamship to the respondent and thereafter the respondent 
ordored her to proceed to Victoria, B. C. And in accordance with the ternis 
of the charter-party paid to the libellant's agents a half montlily instalment 
of hire in advanee. ïhe libellant refused to allow her so to proceed and re- 
fused to carry out the terms of the charter-party. By reason of the aforesaid 
refusai of the libellant to carry out the ternis of the charter-party the re- 
spondent sustained damages which as nearly as tliey can be now estimated 
amount to about the sum of ïwenty thousand Dollars (.$20,000). Tlie re- 
spondent is entitled under the ternis of said charter-party to recover said suni 
from the libellant and asks that it may be set off against any claim to which 
the libellant may be adjudged entitled herein. 

Tentli. Further answering the libel and as a furtlier défense thereto, the 
respondent allèges that at the time the said steamship 'Tiger' was re-delivered 
to the libellant at Hanlvow she liad on board ]32-l()/20 tons of bunker coal, 
which vras of the roasonable and market value of .'i;i538,14. and that there- 
after the master of said steanisbiji caused to be laden aboard said steamship 
750 tons of coal at Shinioiioski and 80 tous of coal at Shanghai for which the 
respondent was l'orced to pay $28-±7.o4, which was the rea.sonable aud market 
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value of said co'al. Tlie respondent is entitled under the ternis of said charter- 
party ,to recover said sriins from the libellant, and asks that tbey may be set 
off agâlnst any claims to wliieh the libellant may be adjudsed entitled herein. 

Ëleventb. Further aiiswering tlio libel and as a separate défense tbereto 
the , respondent allèges that it advaueed aud disbursed toi' the owners of said 
steamsbip at her master's request the foUowlng sunis, to wit ; 

Disbursements at Sbimouoskl $177.70 

" " Hankow , 997.30 

The respondent is entitled under the terms of said charter -party to recover 
said sum from the libellant aud asks that it may be set off against any re- 
covery to which the libellant may be adjudged entitled herein." 

The respondent also filed a cross libel alleging : 

"Second. On or about the 2nd:day of September, 1904, at New York a 
chi^rter-party was entered into between the libellant and respondent, tiirough 
his duly authorized agents, Bennett, Walsh & Company, whereby the libellant 
agreed to hire and the respondent agrced to let the Steamship 'ïiger' from 
the time of delivery for a period of time from October 2l8t, 1904 xip to Oc- 
tober Ist orSlst, 1905. Among other provisions the charter-party coutained 
the followlng: 

'19. That t'he owners shall hâve a lien upon ail eargoes and ail sub-frcigbts, 
for any amounts due under this charter, and the charterers to bave a lien 
on the ship for ail moneys paid In advance and uot earned.' 

'21. (Quoted supra from the answer). Said charter-party is hereby re- 
ferred to and made party of this libel. 

Third. Thereafter the steamship 'Tiger' was delivered to the libellant and 
entered upon the charter aforesaid. On or about the lOth dây of June, 1905. 
the Steamship 'Tiger' was at Hankow, and at that time more than six months 
had elapsed since the steamer had becn docked, bottom cleaned and painted, 
and the libellant thereupon duly notified tlie respondent that the steamer 
required to be docked, bottom cleaued and painted, and duly redelivered the 
said steamship to the respondent for such purpose on or about the lOth day 
of June, 1905 aforesaid, and the respondent aceepted the said Steamship 
'Tiger' for such purpose, aud thereupon the hire of said steamer ceased un- 
til such time as she should be again redelivered to the libellant. On or about 
the Ist day of August, 1905, the libellant was notified by respondent that the 
steamer was ready for libellant's use and thereafter the libellant ordered 
her to proceed to Victoria, B. 0. The respondent refused to allow her so to 
proceed and refused to carry out the terms of the charter-party and there- 
after notified the libellant that he had withdrawn the steamer from libellant's 
use. Said withdrawal was wrongfui aud improper aud in violation of the 
provisions of the charter-party aforesaid. By reason of the aforesaid with- 
drawal aud refusai of the respondent to carry out the tenns of the charter- 
party the libellant bas sustained damages which as nearly as they can be now 
estimated amount to about the sum of Twenty thousand Dollars ($20,000). 

Fourth. At the time the said Steamship 'Tiger' was redelivered to the re- 
spondent at Hankow she had on board 132-16/20 tons of bunker coal, which 
was of the reasonable and market value of $1538.14, and thereafter the master 
of said steamship caused to be laden aboard said steamship 750 tons of coal 
at Shimonoski and 80 tons of coal at Shanghai for which the libellant was 
forced to pay $3376,87, which was the reasonable and market value of said 
coal. The libellant is entitled under the terms of said charter-party to recover 
said sums from the respondent. 

Fifth. The libellant advaueed and disbursed for the respondent at the re- 
quest of the master of the Steamship 'Tiger,' the following sums, to wit : 

Disbursements at Shimonoski $177.70 

" Hankow 997.36 

The libellant is entitled under the tenns of said charter-party to recover 
said sums from the respondent. 

Sixth. By reason of the prenuses paymput of the aforesaid sums of $20,- 
000. $1538.14, $2847.54, $177.70 and $997.30 amounting in ail to $25,560.74 bas 
become due and payable from the respondent to the libellant. l'ayment of the 
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sald sums hâve been demanded of the respondent by the libellant, but the 
respondent bas refused and still refuses to pay the same, or any part thereof 
and the same remains wholly due and unpaid. 

The libellant has porfornied ail the obligation and stipulations of the said 
charter-party on its part to be performed." 

The libellant's answer to the cross libel was practically a déniai 
thereof. 

It appears that the Tiger was deHvered to the respondent on the 2oth 
day of October, 1904, and thereafter was docked at Marseilles on 
November 29, 1904. After making a voyage to the East, she came to 
New York. In the meantime, the charterer had closed her for another 
voyage to the East with a cargo of case oil and when in New York, the 
secretary notified the master that though the charterer was not then en- 
titled to hâve her docked, it would be when she reached Hankow, China, 
and as the docking would be much more expensive there, suggested that 
it be donc at the time in New York. This the libellant declined and she 
proceeded on the vo3'age. She arrived at Hankow on the 29th of May, 
1905. On June 6th, while the cargo was being discharged there, the 
charterer notified the owner's agents in New York that upon the com- 
pletion of the discharge, the steamer would be delivered to the owner 
for docking in accordance with the provision of the charter. The dis- 
charge was completed on June lOth. The owner was notified that the 
charterer wished the steamer to dock and paint at once, to which the 
owner replied that she would dock and paint on arrivai at first place^ 
where facilities existed. Thereupon the charterer caused a cable to be 
sent to the owner that it insisted upon an immédiate docking and had 
ordered the steamer to proceed to Moji, Japan, for such purpose. 

There being no dock at Hankow, it was necessary that she should go 
to some place where one could be had. Some sélection had to be made 
and the charterer chose Moji in the absence of the sélection of a port 
by the owner, where the work could be donc. The vessel was on the 
voyage to Moji when she was intercepted by the owner at Woosung, at 
the mouth of the Yangtze-Kiang River and ordered to Shanghai, where 
she was docked. Hère the docking was donc at a large expense, in- 
cidental to Chinese tonnage dues, a considérable portion of which might 
hâve been avoided by sending her to a Japanese port. 

When the docking was finished at Shanghai, it is alleged that notice 
was given to the charterer that the steamer was in readiness for service 
again and the dispute turns principally upon the parties' obligation with 
respect to the hire due. Section 21 provides for docking as hereinbe- 
fore quoted. 

It will be observed that no provision is made with respect to notice to 
the charterer of a completion of the drydocking but it has been shown, 
that gênerai custom provides in such a case that the owner is required 
to give notice to the charterer of the steamer's readiness to résume serv- 
ice after docking, at the same port where she went off hire. It seems 
that a burden is placed upon the owner of giving notice of such readi- 
iiess but the owner hère ofifered only to résume the service at Woosung, 
while the charterer claimed that it was entitled to hâve the vessel re- 
turned to Hankow, some 600 miles distant and difficult to reach because 
of a strong current in the river. Perhaps the charterer was technically 
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right but practically the owner was giving the charterer ail it was en- 
titled to. Woosung was en route to a place wliere the charterer wished 
the steamer to go, which was Moji, and where it subsequently ordered 
her. It really did not want her at Hankow. It started her from that 
place to Moji, of its own volition, and took her there after the docking 
at Shanghai. 

The charterer sought to deliver her at Hankow in the évident expec- 
tation that the owner, in view of the expense he wonld necessarily be 
subjected to for docking in that vicinity, would yield to the fornicr's 
désire for a renewal of tlie contract upon the existing terms, which were 
apparently for the charterer's benefit. The owner, however, replied 
that the docking could be donc at Shanghai or Nagasaki, as the master 
might détermine and so ordered the master, who thereupon selected 
Shanghai. When the docking and some repairs made there were fin- 
ished, June 25 th, she proceeded to Moji in pursuance of orders re- 
ceived from the charterer, given without préjudice to the charterer's 
con'"entions in the matter. 

The sélection of Shanghai might bave been a violation of the char- 
terer's rights, as stated above, if it had wished to send the steamer fur- 
ther up the river in the pursuit of its business, and in that case there 
might be some merit in the claim that the charterer was entitled to hâve 
her docked elsewhere, but the charterer did not so désire. It wanted 
the steamer at Moji, as a convenient place in its own interests. It does 
not seem that under the circumstances there was any merit in the claim 
that the steamer should go ofï hire at Hankow. Shanghai, in view of its 
proximity to Woosung, where the owner offered to hâve her résume 
service, was on the route to Moji, and a proper place for docking. It 
was expensive for the owner but convenient for the charterer, therefore 
a suitable sélection by the owner and I fail to see any just ground of 
complaint on the charterer's part. Sending her back to Hankow if the 
charterer were entitled to bave her résume service there, would bave 
been an évident waste of time in ail respects. 

The hire was not paid after June lOth. The contract provided : 

"6. Payment of the said liire to be made in cash half monthly in advance 
in New Yorlc, at tlie ciirrent rate of Banliei's sliort siglit bllls on London in 
U. S. Gold or its équivalent, and in defanlt of sucli payment or paynients as 
herein s])eciliod, the Owners sliall liave the faoulty of withdrawing the said 
steamer from the service of the C'iiartererg, witliout préjudice to any ciaini, 
they, tlie Owners, may otlierwise bave on tlie Chartorers, in pursuance of this 
Cliarter." 

After failure to make several due payments in excuse of which the 
charterer alleged that it was awaiting settlement of the docking dis- 
pute, the owner availed himself of bis right of withdrawal, which, it 
seems to me, he was entitled to exercise. 

The libellant Wilhelmsen is allowed a decree for the hire, excepting 
for the time occupied in docking, which will be computed as though it 
were done at Woosung, with order of référence to compute also the 
amount of his damages for the breach of contract. The cross libel will 
be dismissed. The dismissal, however, does not preclude the charterer 
from showing before the commissioner any disbursements made on the 
owner's account and for which it should be allowed crédit in his action. 
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THOMSON et al. v. UNION CASTLE MAIL S. S. CO., Limited, et al. 
(Circuit Court, S. D. New York. January 16, 1907.) 

1. Monopolies— CoMBiNATioN Among Siiipownebs— Reasoxable Restbaint. 

Wliere a coiiibination of foreign sbipowners engagea in Soutli African 
trade allowed certain reljates to New Yorli sliijipers wlio patronized the 
sliips belonging to the conibined owners exclusively, suc-li arrangement con- 
stituted only a partial and reasonable restraiut on foreign commerce, and 
was tlierefore not unlawful at comnion law. 

2. Same— SnEKMAN Anti-Trtjst Law— Recovery or Tkeble Damages. 

Foreign shipowners formed a combination abroad to organize and con- 
troi steamship business between New Yorlî and South African ports, after 
wliicli plaintilïs, wbo liad never before been engaged in South African 
trade, began to sliip goods to sucli ports, and in common witli other pa- 
trons of defendant's vessels, became entitled to rebates under a circular 
issiied by défendants in case plaintiffs did not patronize competing vessels, 
whicii they afterwards did, wliereupon défendants refused to pa,y further 
rebates. Hdd. that plaintiffs right to sucb rebates. if auy, was not an 
item of damage that proximately grew ont of the combination of shipown- 
ers, and hence plaintiffs were not entitled to recover the same under Sher- 
man anti-trust act (Art Gong. .Tuly 2, 1890, e. 647, § 7, 2G Stat- 210 [U. S. 
Conip. St. 1901, p. ;i202]), authorizing a recovery of treble damages accruing 
through au unlawful combination in restraint of Interstate and foreign 
connu erce. 

At Law. 

This action for treble damages, muler section 7 of the Slierman act (Act 
.Tuly 2, 1890. c. r>47, 26 Stat. 210 lU. S. Coni]». St. 1901. p. ?,202I). came on, for 
trial before ITongh, District .Tudge, and a .lury. The défendants named in the 
complaint consisted of several British shiixiwners. one Gerninn shipowner. and 
their several American agents. It was alleged tliat the <lefen(fcints had formed 
a combination and a monojioly in restraiiit of foreign commerce of the United 
States between the port of New York and the divers iiorts of South Africa, 
and that such cnTiibination and monopoly had injured the ]ilaintiffs. esj)eeiall,i' 
in the sum of £1,112. There was also a pra.yer for général damages. During 
the trial the action was discontinued as against the German shipowner and 
coutinued without amendment of the pleadings against the I?ritish shipowners. 
It ajipeared that steamship trade l)etween New York and South Africa began 
in the year 1893. It was originated by one of the défendants. Within a 
month or so of the dispatching of the first steamer .another of tlie défendants 
put a steamship ou berth in New l'ork for flie same ports. There was somc 
évidence that for tlie space of from one to three months there had possibly 
been compétition between thèse two défendants; but certainly from that time, 
and possibly from the beginning, the défendants thereafter operated their 
steamships in imion, pursuant to arrangements made in England and au- 
thoritatively conimunicated to their New York agents. The.v chnrged uniform 
rates of freight and arranged tlie dispatch of their steamers so as not to in- 
terfère with each otiier. In 1898 ail the Britisii défendants liy a joint circular 
announced to the trade that those shippers who sent ail tlieir South African 
goods by défendants' steamers, and who shipped said goods to South African 
consignées, who during certain periods had received no .goods from tire United 
vStates b,y vessels other than those of the défendants, would be entitled to re- 
ceive a commission, l'ebate, or retiu'n of a certain percentage of the freight 
moiieys demanded l)y the announced or tai'iff rates of the défendants between 
the United States and South African ports. At the time of the issuance of this 
circular the plaintiffs had never been en,gaged in South African business. They 
made their flrst shipment to tliat région in 18it9 liy the line of one of the dé- 
fendants, and thereafter until their quarrel with the défendants pursued that 
practice. During the year 1900 dilii(ailties arose between plaintiffs and de- 
fendants or some of thcm in respect of the paymeiit of thèse rebates. Défend- 
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ants elaimed that either the plaintiffs or thelr consignées had patronl;îed other 
Unes than those of défendants, and that, therefore, they were net entitled to 
the rebates demanded. The amount of the rebates so withheld by the défend- 
ants or some of them Is the £1,112 above specified. As a resuit of thèse dif- 
férences of opinion and withholding of rebates, the plaintiffs were put to cer- 
tain other expenses in their endeavors to collect said £1,112. This action waa 
brought In June, 1903, and déclares that the combina tion and monopoly existed 
and plaintiffs' damages were received during 1899, 1900-02, and so on to June, 
1903. During that time other steamers from time to time endeavored to get 
South African business in New Yorlc. When such steamer appeared, the dé- 
fendants or one of them put ou berth what they called a "fighting steamer" — 
1 e., a vessel for which freight would be accepted at rates as low or lower 
±han those ofCered by the competing vessel — and the capacity of the fighting 
steamer was as far as possible allotted to and between tliose shippers who had 
In the past confined their South African patronage to défendants. The plain- 
tiffs complained that they were not given upon thèse fighting steamers oppor- 
tunity of sending ail, or, indeed, any large part, of the goods which at the time 
they had in hand to send, but it appeared that they were given as large a 
fraction of the fighting steamer's capacity at eut rates as were other shippers 
similarly situated. Thèse facts having been made to appear upon the exam- 
ination and cross-examination of the plaintiffs' witnesses, défendants moved to 
dismiss the complaint. 

Dr. Lorenzo Ullo, for plaintiffs. 

Convers & Kirlin and Wing, Putnam & Burlingham (Mr. Thacher, 
of counsel), for défendants. 

HOUGH, District Judge (orally). I feel that the court must décide 
this case. It is unfortunate that the first légal proceeding to test the 
applicability of the Sherman anti-trust law to foreign commerce should 
hâve been brought under the seventh section of the act, because it per- 
haps prevents laying a foundation for a really illuminating discussion 
on that aspect of the statute. If this case had been promoted by the 
United States, or even by a shipowner who, by the combined action of 
the défendants, had been prevented from freely engaging in com- 
merce between New York and South Africa, I think very différent 
questions would hâve been presented for considération ; but thèse plain- 
tiffs can only recover if able to show that they hâve been injured in 
their business or property by any other person or corporation by reason 
of anything forbidden or declared to be unlawful by the Sherman act. 
By the common law it is my opinion that restraint of trade or com- 
merce, if partial and reasonable, is lawful; and that doctrine, as ap- 
plied to the peculiarities and requirements of the steamship trade, I 
hâve always thought was fully, ably, and correctly stated in the case 
of the Mogul Steamship Company. Viewing it as matter of common 
law, it is my opinion that the trade régulations shown in this case are 
reasonable in theory or principle, though, perhaps, unwisely interpreted 
in practice ; but I do not think that the gênerai question as to whether 
reasonable régulations of foreign or Interstate commerce are obnoxious 
to the Sherman act requires considération in this litigation. 

The action as against the Hansa Line and its agents having been 
discontinued, it appears to me that ail the défendants who are left in 
the case engaged in the steamship business between the United States 
and South Africa in substantial union. AU the défendants are 
foreign shipowners, except the résident agents of those foreigners, who 
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are roerely mouthpieces of theîr prîncipals, and thetnselves made no 
combination whatever except in respect of their own commisions 
— something obviously not within the purview of the act. Since the 
foreign steamship lines hère concerned agreed upon their concerted 
action in their home country, and engaged in substantial union in the 
business of transportation by steam betvveen New York and South 
Africa from the very beginning, then ail the défendants' American and 
South African steamship trade has been done, as it appears to me to 
hâve been done, subject to thèse foreign made régulations. Under 
such circumstances I find it impossible to believe that a statute design- 
ed to prevent a restraint of existing trade can apply to the conditions 
under which the trade was born. In the original formation of the 
défendants' union, therefore, I find no infraction of any fédéral law; 
and it remains to consider only whether the action of the défendants 
in putting on what hâve been called "fighting steamers" constituted 
something that converted a lawful union Into an unlawful one. It 
seems to me that the fighting steamers, so far from restraining com- 
merce and stifling compétition, in and of themselves constituted a very 
violent compétition. The well-known fact that compétition carried to 
its uttermost destroys itself seems to me nothing to the point so far as 
the Sherman act is concerned, the suprême test of the application of 
which act has frequently been held to be the stifling of compétition 
to the détriment of the particular commerce concerned. 

Now, thèse plaintiffs began to ship their goods and to ship other 
people's goods to South Africa long after the only combination shown 
was made, and I believe made abroad. What South African business 
the plaintiffs had was created in conjunction with the défendants' 
combination. The combination injured neither the business nor the 
property of the plaintiffs, except by possibly depriving them of great- 
er profits than they might hâve made had the défendants chosen to 
enter upon American business under other conditions They were not 
obliged to enter upon American business at ail. 

What the plaintiffs are really seeking to recover are the rebates 
due to those persons who gave their whole business to the défendants. 
This right to rebate rested on contract, a contract embodied in the 
fact of shipment evidenced by the usual documents. That contract was 
not in itself unlawful. If the union of the défendants was not of it- 
self unlawful, each défendant could hâve made the same contract in- 
dividually which they made unitedly, could hâve announced the same 
contractual purposes, and carried them out. It may be that the ac- 
tion of the steamship companies in withholding the rebates claimed 
by the plaintiffs was unjustifiable; but the plaintiffs must in this case, 
and under this pleading, prove that their loss was proximately caused 
by a violation of the Sherman act. Even if the organization of a nevv 
line of foreign commerce, arranged in London to connect the United 
States with a foreign country, be obnoxious to the Sherman act, though 
the commerce alleged to be restrained ■ existed prior to the alleged 
restraint only in posse, it must remain true that whatever may be the 
rights of the fédéral government as against such obnoxious combina- 
tion no private person can recover damages against the members of the 
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combinatïon except such as naturally flow from and are proxiniately 
caused by the action of the combinatïon. 

Thèse plaintiffs hâve admitted that they hâve but one substantial 
claim of injury from which ail their other damages flow, namely, that 
after they agreed, perhaps imwillingly, to the trade terms of the 
combinatïon, and by so agreeing obtained and developed trade which 
they never had before, that then the défendants so interpreted the 
bargain which they had obtained from the plaintiffs as to deprive the 
latter of an advantage which the plaintiffs supposed they got by 
practically going into the combinatïon themselves. Now, this may 
give plaintiffs a good cause of action upon the contract, or for deceit 
in net having communicated to them the singular fact that disloyalty 
of a consignée over whom they could bave no control would deprive 
them of the reward of their own fidelity ; but it is not an item of dam- 
age that proximately grows out of the combinatïon, even if such 
combination was in restraint of foreign commerce. 

The motion to dismiss the complaint is therefore granted. 



In re BANNER. 
(District Court, S. T>. New Yorlc. January 18, liX)7.) 

1. Landlokd and Tenant— CossTRrcTiox of Lease — Deposit to Secubk 
Rent. 

To seaire performance of tlie conditions oJ* a lease by tlie lessee, it 
deposlted $5,000 witli the lesKor, to lie held by liim and, in case the 
lessee performed the fnll covenants of the iease tln'ough tlie term, to 
be applied on the rent for the last six montlis. On this deposit the 
lessor agreed to pay interest. Held, that such agreement created the 
relation of debtor and creditor only between the parties with respect 
to the $5,000, and that the bankruptcy of the lessor and the threatened 
foreclosure of a mortgage on the property antedating the lease did not 
entitle the lessee to eease payiiig rent so loug as it continued to oc- 
cupy the property. 

2. MORTGAQES— RiGHT OP MOETGAQEE TO ReNTS— EfFECT OP ASSIGKMENT IN 

Mortgage, 

A provision in a mortgage, following the usual one giving the mort- 
gagee a riglit to a receiver of rents and profits lu case et default, that 
"the said reuts aud profits are hereby, in the eveut of any default or 
defàults in the payment of said principal or interest, assigned to the 
holder of this mortgage," opérâtes merely as a pledge of the rents, to 
■which the pledgee does not beconie entitled vmtil he asserts hls right 
in some légal forui, as by an application for a receiver and a demand 
by such receiver. 

[Ed. Note. — For cases in iioint, sce Cent. Dig. vol. 35, Mortgages, §§ 
515, 510.] 

In Bankruptcy. On motions to direct preferential payments out 
of funds in the hands of the trustée. 

Léo Levy, for trustée. 
Ira L. Bamberger, for mortgagee. 

Henry S. Dottenheim (Mr. Matthews, of counsel), for Riggs 
Restaurant Company. 
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HOUGH, District Judge. The bankrupt was the owner of No. 
4G8 Broadway, New York City. Some time prior to his bankruptcy 
he executed a second mortgage to the Broadway Trust Company, 
which, after the usual proviso giving to the holder of the mortgage 
a right to a receiver of the rents and profits of the premises without 
regard to the adequacy of the security, continues : 

"And tlip f^akl rents and profits are hereby, in tlie event of any default or 
defaiilts in the paymeut of said principal or intcrest, asslgned to the holder 
of this mortgage." 

After the exécution and recording of the mortgage containing thèse 
words, the bankrupt leased a portion of the building to the Riggs 
Restaurant Company, which lease was duly recorded, and provides 
that the tenant (the Riggs Company) "does deposit and pay over to 
the landlord (the bankrupt) $5,000, to be held by the landlord for the 
punctual payment and performance of the covenants and agreements" 
of the lease. It further déclares that, should the tenant "fully pay 
the rent" and perform the agreements of the lease "up to and during 
the full term and period of this lease," the deposit of $5,000 shall be 
applicable to "the last six months' rent" of the premises. Upon this 
deposit the bankrupt agreed to pay the Riggs Company interest. The 
option, however, was given to the Riggs Company to demand that the 
bankrupt "repay" the Riggs Company the said $5,000, provided that 
"other suitable and sufficient security" be deposited in lieu thereof. 
There are other provisions of the lease rcgarding this deposit of money, 
which, however, only emphasize the fact that it was a deposit with 
Banner, as to which it was "agreed that no action or proceedings of 
any kind shall be instiuited, liegun or carried on by the tenant * * * 
until after the expiration of the full term of this lease as originally 
made." 

Some months later, and on April 24, 1906, a pétition in bankruptcy 
was filed against lîanner. Adjudication followed on the 4th of June, 
1906, and, undcr the liankruptcy proceedings, first a receiver and then 
a trustée took possession of No. 4i>H Broadway and collected the rents 
thereof, including rent from the Riggs Company. Shortly after the 
appointment of the receiver in bankruptcy, it being obvious that the 
failure was a bad one, the Riggs Company objected to continuing to 
pay rent to the receiver, but were compelled so to do by the receiver's 
refusing to treat the deposit with the bankrupt as anything that entitled 
the Riggs Company to cease the payment of rent while still enjoying 
the possession of the premises. Thereafter rent was paid regularly, 
but under protest. On August 17, 190(5, an action to foreclose the 
mortgage in question was begun, and on August 27th, upon applica- 
tion being made to the Suprême Court of the state, a receiver of the 
rents and profits of the building was appointed. It being then uncer- 
tain whether the sale of the premises in foreclosure would produce a 
fund sufficient to discharge the mortgage indebtedness, this court refus- 
ed (for the time) an application promptly made by the state court re- 
ceiver to turn over to hini, on behalf of the Broadway Trust Company, 
the m^oneys in the hands of the trustée in bankruptcy derived from the 
premises in question. On November 23d the sale in foreclosure was 
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had, a deficiency judgmeiit resulted, and the property passed out of the 
hands of the trustée in bankruptcy. who novv has in hand a fund de- 
rived from the reniais of the building-, out of which the Riggs Res- 
taurant Company demands to be preferentially paid so much as re- 
sults from payments made under protest by it, and ail of which the 
Broadwa)^ Trust Company demands as being the resuit of collections 
of rents assigned to thcm by the mortgage first above alhided to and 
now foreclosed with a deficiency. 

The rights of the Riggs Restaurant Company can best be testcd by 
considering its claim as pressed against the gênerai creditors, rather 
than against the mortgagee. Without regard to the mortgagec's rights, 
if any, I am unable to perceive that the agrecment between Banner 
and the Riggs Company created anything more than the relation of 
debtor and creditor. To make the agreement in the lease more than 
this, the contention must go to the length that, vvhenever Banner's 
title was threatened by a right superior in law or prior in time to the 
lease in question, such threat operated to permit the tenant, not to in- 
stantly recover $5,000 from Banner, but to stop paying rent until the 
threat of ejectment or dispossession was passed. That this meaning 
can be found in the words above quoted does not, I think, bear argu- 
ment. 

Concinding, therefore, that the Riggs Restaurant Company is but 
a gênerai creditor, it remains to consider the rights acquired by the 
Broadway Trust Company under its mortgage. The gênerai rule in 
this state has been summed up in Frank v. îs'ew York, etc., Railroad 
Co., 122 N. Y., at page 221, 25 N. E., at page 338 : 

"A mortgngee out of possession hîis no lien npon rents. Unti! be elects to 
talce possession or uioves for ;i rcceiver, the rents belong to the lessor" — i. e., 
inortgag.or (eiting earlier cases). 

In this matter it is urged that the assignment clause, following in 
the mortgage the proviso for a rcceiver, operated to vest in the mort- 
gagee title to the rents eo instanti a default occurred in the payment 
of interest. Such default did occur almost cotemporaneously with 
the appointaient of the rcceiver in bankruptcy, with the alleged re- 
.sult tîiat ail the moneys in the trustee's hands derived from the prem- 
ises in question hâve from the moment of default been the property of 
the mortgagee. This view is thought to find support in Harris v. 
Taylor, 35 App. Div. 4()2, 54 N. Y. Supp. 864, and a décision of the 
Appellate Term, following and relying upon that décision, in Thomp- 
son v. Erskine (Sup.) 73 N. Y. Supp. 166. In the first of thèse cases 
there was an independent assignment of the rents, operating in prsesenti, 
entirely distinct from any mortgage at ail, and such assignment made 
by the mortgagor was held superior to the claim of a mortgagee whose 
receiver had obtained possession of the rents so assigned. In the 
latter case the assignment was contained in the bond which accompa- 
nied the mortgage, and, relying upon Harris v. Taylor, supra, it was 
held that such an assignment enabled the assignée, who was also the 
mortgagee, to directly sue, after notice and demand, a tenant of the 
mortgagor, although the mortgagee was out of possession and the 
mortgagor still owned the premises. 
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I cannot reconcile this last doctrine with the well-known practice 
of the Suprême Court of this state in holding that even a spécifie provi- 
so for a receiver does not control the court when a receiver is asked 
for (Thomas v. Davis [Sup.] 85 N. Y. Supp. GOl) ; nor with Butler 
V. Frazer (Sup.) 57 N. Y. Supp. 900, where an assignment of rents 
contained in the mortgage was treated merely as a pledge, and a good 
reason for the appointment of a receiver to collect the sanie. I am 
not aware that the difficulty created by the addition of an assignment 
clause to a receivership clause in a Nev,' York mortgage has received 
the attention of the New York Court of Appeals, and I therefore fol- 
low Freedman's Saving Co. v. Shepherd, 127 U. S., at page 502, 8 
Sup. Ct., at page 1254, 32 L,. Ed. 1G3, holding that it is "compétent 
for the parties to provide in the mortgage for the payment of rents 
and profits to the mortgagee while the mortgagor remains in posses- 
sion. But when the mortgage contains no such provision, and even 
where the income is expressly pledged as security for the mortgag:- 
debt, with the right in the mortgagee to take possession upon the fail 
ure of the mortgagor to perform the conditions of the mortgage, the 
gênerai rule is that the mortgagee is not entitled to the rents and 
profits of the mortgagea premises until he takes actual possession, 
or until possession is taken in his behalf by a receiver, or until in 
proper form he demands and is refused possession." This I believe 
is the true view. That a mortgagee ont of possession can, upon the 
instant of a default in mortgage interest, become to ail intents a land- 
lord of the mortgaged building, seems to me something not to be en- 
couraged. The form of words used in this mortgage operated merely 
as a pledge of the rents, to which the pledgee does not become entitled 
until he asserts his right and in some légal form endeavors to reduce 
the pledge to possession. An application for a receivership, followed 
by due demand, is such an appropriate form ; and this form was fol- 
lowed within a fevv days after the appointment of the state court re- 
ceiver, to wit, on or about September 1, 1906. 

The pétition of the Riggs Restaurant Company is denicd, and that 
of the Broadway Trust Company granted, so far as to direct the trustée 
herein, upon final settlement of his accounts, to pay over to the Broad- 
way Trust Company al! rents accruing from 4G8 Broadway from and 
after September 1, 190G, subject, however, to such équitable charges 
for the fées of the trustée and his attorney as may be allowed upon 
final settlement of his accounts, to which settlement the Broadway 
Trust Company is hereby allowed to become a party, entitled to ex- 
cept thereto and to be heard thereon. 



ML'LLER V. CHICAGO, I. & L. R. CO. et al. 

fCii-cuit Court, B. D. New York. Deceniber 31, 190C.) 

1, Eemoval of Causes — Amendjeekt of Pétition. 

Where a cause has been removed on the gromid of diversity of citizen- 
ship ou a motion to remand on the ground that phiintiff sues as assignée 
of a chose In action, and that the pétition for renioval does not show the 
citizenshlp of the assignors, the court has power to permit its amendment 
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to show, according to tlie fact, that their citizenship was sueh as to give 
jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Eenioval of Causes, 
§ 178.] 

2. COUKIS— JUEISDICTIOX OF FEDERAL COUKTS— SUIT BT ASSIGNEE. 

In an action against two railroad comiianies, tlie compiaint alleged the 
delivery of goods to one wliicli it accepted as a couimou carrier, and 
agreed and undertooli to carry and safely deliver to tlie second; that it 
failed to tal^e pro]ier care of such goods, whereby they bccanie daniaged 
and injured in transit ; that it delivered the same to the second oompany, 
which accopted them as a cominon carrier, and agreed and undertook to 
carry them and safely deliver them to a third company, but, in violation 
of its agreement and duty, diverted and unreasonably delayed the ship- 
rnent; and that the goods were fînally sold by both défendants without 
notice to plaintiff. Ileld, that the action was one for breach of duty as a 
carrier, arising by opération of law or by express coîitract, and in either 
case was in tort, and not to recover on a chose in action within the mean- 
ing of section 1 of the fédéral judiciary act of March ?,, 1875 (18 Stat. 470, 
c. 137 [U. S. Comp. St. 1901, p. 508]), and miglit. therefore. be brought in a 
fédéral court by an assignée without référence to the citizenship of his as- 
signor. 

At L,aw. 

Latson & Bonynge (Paul Bonynge, of counsel), for plaintiff. 
Davies, Stone & Auerbach (julien T. Davies, Jr., and Charles H. 
Tuttle, of counsel), for défendant Chicago Great Western Railway. 

THOMAS, District Judge. It appears that this action was com- 
menced against the défendants on or about November 24, 1905, by the 
service of a summons and complaint, and that the venue was laid in 
the Suprême Court of the state of New York for the county of Kings. 
On or about December 13, 1905, the défendants joined in a pétition to 
the Suprême Court of the state of New York for the removal of the 
case into the Circuit Court of the United States for the Eastern Dis- 
trict of New York, on the ground that the controversy was one wholly 
between citizens of différent states, and for this purpose duly filed 
in said court a bond for removal. Thereafter there were several 
stipulations betvv'een the parties extending the défendants' time to 
plead or move in the action, and on February 26, 1906, each dafendant 
answered. On or about August 28, 1906, the attorney for the plaintiff 
served upon the défendants' attorneys a notice of trial of the action for 
a term of this court beginning November 7, 1906, and on August 29, 
1906, a cross-notice of trial was served by the défendants. There- 
after, at the instance of the défendants, évidence was taken by déposi- 
tion, and the attorneys for the plaintiff appeared and examined the 
witnesses produced. On November 19, 1906, the dépositions of 17 
other witnesses were taken in this action in Louisville, Ky., by stipu- 
lation and agreement between the attorneys for ail the parties, and 
thereupon the attorneys for the plaintiff appeared and participated in 
the examination of such witnesses. It further appears that on or 
about December 8, 1906, the attorneys for the plaintiff mov'ed this court 
to remand the action, on the ground that this court had no jurisdic- 
tion of the action, or of the parties thereto. 

It appears upon the hearing that the ground of such motion is that 
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the plaintiff îs an assignée of the cause of action, and that the record 
does not show that the assignors could hâve removed the action. 
The assignors of the plaintiff at the time the action was commenced 
were citizens and résidents of the commonwealtli of Massacluisetts, 
and the plaintiff was a résident of the state of New York, while the 
Chicago, Indianapolis & Louisville Railroad Company was formed and 
existed under and by virtue of the laws of the state of Indiana, of 
which state it was a résident, and the Chicago Great Western Rail- 
way Company was created under the laws of the state of Illinois, of 
which state it was a résident. The pétition for removal states "that 
there is a controversy in this suit which is wholly between citizens of 
différent states, which can be fully determined between them" ; and 
the résidence of the parties is stated as above. 

At the time of the hearing of the motion to remand, a motion was 
also heard for an order amending the pétition for removal by in- 
serting the following allégation : 

"ïhat at the time of tlie coininencemeiit of the sald suit Jeromiah Williams, 
Joseph S. Williams. Edward P. May, Cliaiies M. Boyd, and (Jardiner B. Wil- 
liams,: being the individuals referred to in paragrapli 'ïhird' of the complaint 
herein, were and still are citizens and résidents of the commonwealth of Slassa- 
chusetts, and none of them was a citizen or résident of the state of ludiana, 
the state of Illinois, or the state of New York." 

And changing the venue of said pétition to read as follows: "Su- 
prême- Court of the state of New York, county of Kings." 

The plaintiff objects to such amendment of the pétition upon the 
ground that, if the same were neeessary to give this court jurisdic- 
tion, the action is still pending in the court of the state, that this 
court has no power to allow the amendment, and that, if it were made, 
it would be ineffective for any purpose. There is one purpose for 
which in good conscience as well as in law it should be effective, and 
that is to estop forever the défendants from asserting hereafter that 
this court has not power to allow the amendment. It may be that 
the plaintiff would not be estopped, as he would not be if the court 
is without power to allow the amendment, but it is inconceivable that 
any tribunal wou'd permit a party to place upon the record évidence 
that the court had jurisdiction for the purpose of assuring jurisdiction, 
and thereafter dispute such jurisdiction, or that the évidence oft'ered 
for the purpose of proving it had no such effect. 

It is not disputed that there was such diversity of citizenship between 
the plaintiff's assignors and the défendants as would give the Circuit 
Court of the United States jurisdiction, and the only defect, if any, 
was in the failure to make proof of the fact at the time the pétition for 
removal was filed. Inasmuch as it is considered that the court has 
upon other grounds jurisdiction of the action, it is concluded that the 
défendants may amend the pétition, so that, at least, they cannot be 
heard hereafter to dispute the jurisdiction of the court. The plaintiff 
upon the motion to remand relies upon section 1 of the removal act 
(Act March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 
508]), which provides: 

"Nor shall any circuit or district court hâve cognizance of any suit • « * 
to recover the contents of any promissory note or other chose in action in favor 
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of any assignée ♦ » * uuiess such suit might hâve been prosecuted In 
sucti court to recover tiie said conteuts if no asslgnment or transfer had been 
made." 

The complaint shows that in the month of May, 1903, the plain- 
tiff's assignors delivered to the défendant Chicago Great Western 
Raiiway Company, at Kansas City, Mo., certain property belonging 
to the plaintiff, and that the défendant "then and there accepted the 
same as common carrier, and undertook and agreed as such common 
carrier, in considération of a reasonable compensation to be paid to it 
therefor, safely to carry the said goods to Chicago in the state of 
Illinois, and there deliver the same to the défendant Chicago, Indianap- 
olis & Louisville Railroad Company for transportation and delivery to 
said Jeremiah Williams & Co., at Boston, in the state of Massachu- 
setts" ; that such défendant "did not safely carry said goods to 
Chicago and there deliver the same in accordance with its said under- 
taking, but, on the contrary, and in violation thereof, and of its duties 
and agreement in the premises, permitted said goods to become wet 
and dirty, in vi'hich condition said goods were liable to and prone to 
deteriorate, and become heated and otherwise injured and impaired"; 
that on or about June 39, 1903, such défendant, "without taking any 
care or précaution for the drying, préservation, or protection of said 
goods, and without any notice whatsoever to the said Jeremiah Wil- 
liams & Co. of the then condition of said goods, delivered the same to 
the défendant Chicago, Indianapolis & Louisville Railroad Company, 
at ChicagOj in the state of Illinois"; that such last-named défendant 
"then and there accepted said goods, and undertook and agreed as 
common carrier as aforesaid, in considération of a reasonable com- 
pensation to be paid to it therefor, safely to carry the said goods to 
Louisville, in the state of Kentucky, and there deliver the same to a 
Connecting carrier for transportation and delivery to said Jeremiah 
Williams & Co., at Boston, in the state of Massachusetts" ; "that by 
reason of thé premises, and of its failure to take due and adéquate 
précautions for the care, protection, and préservation of said goods, 
and of its delivery of said goods in the hereinbefore described condi- 
tion to the défendant Chicago, Indianapolis & Louisville Railroad Com- 
pany, without any notice thereof to the said Jeremiah Williams & Co., 
the défendant Chicago Great Western Raiiway became and was bound 
to the said Jeremiah Williams & Co. as an insurer of said goods and of 
the safe carriage thereof from Chicago, in the state of Illinois, to 
Boston, in the state of Massachusetts, and of the safe delivery of the 
said goods to said Jeremiah Williams & Co. at said last-named place, 
and more particularly became and was bound jointly and severally 
with the défendant Chicago, Indianapolis & Louisville Railroad Com- 
pany to answer to said Jeremiah Williams & Co. for ail defaults 
of said défendant Chicago, Indianapolis, & Louisville Railroad 
Company in the premises, and to pay to said Jeremiah Williams 
& Co., and to save said Jeremiah Williams & Co. harmless from, 
any and ail loss of or injury or damage to said goods while in the 
possession, custody, or upon the lines of said défendant Chicago, 
Indianapolis & Louisville Railroad Company" ; "that the défendant 
Chicago, Indianapolis & Louisville Railroad Company did not safely 
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carry said goods to Louisville, in the state of Kentucky, and there 
deliver the same to the Connecting carrier, purSuant to its said under- 
taking, but, on the contrary, and in violation thereof, and of its 
duties and agreement in the premises, diverted the said goods and 
carried the same to New Albany in the state of Indiana, and unreason- 
ably delayed the carriage and transportation thereof by permitting said 
goods to remain at said place for a period of upwards of two weeks, 
and in further violation of its aforesaid duties and agreement wholly 
failed and omitted to take any précautions or measures for the care, 
préservation, and protection of said goods, and wholly failed to give 
to said Jeremiah Williams & Co. any notice of the delay in the trans- 
portation of said goods and of the then condition thereof" ; that there- 
after, "and on or about the 15th day of July, 1903, the défendant Chi- 
cago, Indianapolis & Louisville Railroad Company, acting jointly and 
in conjunction with the défendant Chicago Great Western Railway, sold 
said goods without the knowledge or consent of the said Jeremiah 
Williams & Co., and without any notice thereof to said Jeremiah 
Williams & Co., ail in violation of the duties and obligations of said 
défendants and each of them in the premises." It was the légal duty 
of the Chicago Great Western Railway Company as a common carrier 
to accept the goods for carriage, and thereupon there attached to it the 
hability imposed by law upon a common carrier. The complaint 
does not show that there was any contractual modification of this 
liability, nor is there any allégation of any express or spécifie contract 
ietween the shipper and the carrier. The complaint states that the 
défendant "then and there accepted the same as common carrier, and 
undertook and agreed as such common carrier * * * to carry to 
Chicago, * * * and there deliver to the Chicago, IndianapoHs & 
Louisville Railway Company." 

The gravamen of the action is the breach of duty imposed by law 
upon the carrier to carry safely ;' and the nature of the action is not 
jiecessarily changed by the allégation that the défendants agreed to 
perform the duty that the law imposed upon them. Such an agreement 
is implied, but is not the foundation of the carrier's duty nor the source 
oi his liability, unless it is évident that the pleader intended to base 
his right to recover solely upon an express stipulation between the 
shipper and the carrier. Now, it appears from the complaint that the 
Chicago Great Western Railway Company "permitted said goods 
to become wet and dirty," so that they were "prone to deteriorate and 
become heated and otherwise injured." This is an allégation that 
is pertinent to an action on the case, and to recover therefor resort 
is not had to the "contents" of any agreement. 

The actual charge against the first carrier is that it allowed the 
■goods to come into the condition named, and, without any effort to 
diminish the injurions effect thereof, delivered the goods to the second 
carrier. It is true that the complaint does charge that the second car- 
rier accepted the goods and "undertook and agreed as common carrier 
as aforesaid * * * safely to carry" the same to Louisville, and there 
tdeliver to a second Connecting carrier. And the charge against the 
second carrier is that it "diverted the said goods and carried the same 
,to New Albany in the state of Indiana," and "unreasonably delayed 
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the carrîage and transportation thereof by permitting said goods to 
remain at said place for a period of upwards of two weeks, and, in 
furtheir violation of its aforesaid duties and agreement, wholly failed 
and omitted to take any précautions or measures for the care, préserva- 
tion, and protection of said goods, and wholly failed to give to said 
Jeremiah Williams & Co. any notice of the delay in the transportation 
of said goods and of the then condition thereof." Then follows the 
final act of wrong on the part of both companies in the sale of the 
said goods. 

The complainant charges that the second carrier undertook to carry 
as a common carrier. If it undertook to carry the goods, as the fact 
appears to be, it was bound to the duties resting upon a common car- 
rier. If it diverted the goods, it is liable as a common carrier. If it 
omitted to take proper care for the préservation and protection of the 
goods that it had to carry, it is liable as a common carrier. If it alone, 
or in conjunction with the first carrier, sold the goods without juris- 
diction, it was guilty of conversion, 

The cause of action against the second carrier for delay, if it exists 
at ail, is based upon négligence, although the delay might in a given 
case be such as to amount to conversion. Scovill v. Griffith, 12 N. Y. 
509. If the second carrier "wholly failed and omitted to take any 
précautions or measures for the care, préservation and protection of 
said goods," and to give the shipper notice of the delay in transporta- 
tion and of the condition thereof, the cause of action is based upon 
négligence. And, if the second carrier sold the goods without jus- 
tifiable excuse, it was obviously conversion. 

It is considered that the cause of action against the défendants or 
either of them, whether it arose from a breach of duty imposed by law, 
or whether the duty to carry arose out of a contract, is an action in 
tort. The complaint charges the first carrier with a wrong, and it is 
of no conséquence whether he became a common carrier by force of an 
express contract, or by virtue of the légal duty imposed upon him. So 
the second carrier is charged with neglect and conversion whi'e it was 
acting in the capacity of a common carrier. The cause of action is 
not based upon the contents of a contract, but it is based upon the 
actual wrong donc by the carrier when acting as such. 

It does not follow from the foregoing that upon the trial the plaintiff 
may not show from bills of lading or similar instruments, or stipula- 
tions, that the carrier accepted the goods for carriage on its own line 
or beyond its own line. Nor would the plaintifï be precluded from 
showing that the second carrier undertook to act as a common carrier 
through some trafiîc arrangement with the first carrier. Such con- 
tracts merely show the status of the défendants, and are évidence 
that it had undertaken the duty imposed upon it by law, or one which 
it assumed. But, when it appears that it is actua'jy acting as a com- 
mon carrier of goods, and it commits a wrong with référence to them, 
the gravamen of the action is the wrong. 

The construction of the complaint at this time should not preclude 
the plaintiff on the trial, and, if he desires to amend, it should be 
allowed without costs. 
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CURRAN et al. v. SMITH et al. 
(Circuit Court of Appeals, Tliira Circuit. May 28, 1906.) 

No. 44. 

1. CoNTEACTs— Action roR Breach— Defknses. 

Défendants, who were contracting engineers, entered into a provisional 
agreement witli plaintiffs to investigate a project for tlie construction of 
a pipe line in California to supply water to a city and for irrigating 
purposes as set forth in a prospectus furnislied by plaintiffs, and if 
found satisfactory to enter into a contract to construct tlie line and réser- 
voir for a certain suin and a share of the stock of a corporation to be 
organized and to which the property was to be conveyed. One of de- 
fendants spent a month in personally investigating tlie proposed line, 
water supply, etc., wlth fui! opportunity to learn ail of the facts as fully 
as they were known to plaintiffs. Atterward thoy entered into a final 
contract, the property and rights of way which had been secured by 
plaintiffs were conveyed to them, and they entered upon the preliminary 
work, but soon abandoned it and refused to proceed further. Beld, 
that they could not défend against liability ou the contract on the 
ground that it was indueed by fraudulent représentations. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 
424-427.] 

2. Damages— Breach of Contract— Antioipated Profits. 

Plaintiffs and défendants entered into a contract which contemplated 
the construction of a pipe line to supply water to a city and for irrigat- 
ing purposes. Défendants were to construct the line and réservoir and 
were to receive in payment .$110,000 from plaintiffs and one-half the stock 
of a corporation to be formed, and to which the property was to be con- 
veyed : plaintiffs to retain the remainder. Preliminary surveys and 
measurements developed the tact that the cost of the line would be largely 
in excess of the estimâtes, and that the water supply was far less, and 
défendants abandoned the contract, and the project was never carried 
out. HcJd that, in an action for the breach, plaintiffs were not entitled 
to recover for anticipatod profits which under the évidence were too 
uncertain, spéculative, and doubtful, nor for ex|ienditures made by them 
in connection with the project prier to the contract; but that the measure 
of damages was the amount exi;)ended by them in reliance upon the con- 
tract after it was înade and before its final abandonment. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dlg. Damages, §§ 
74-76.] 

Appeal frora the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. Rodgers McCreery, for appellants. 
E. W. Smith, for appellees. 

PER CURIAM. This case was heard without a jury, and no ob- 
jection is made in this court, if any objection were now available, to 
the findings of fact by the learned circuit judge. Upon thèse findings, 
it seems clear to us that his conclusions of law inevitably follow, and 
we think it superfluous to restate in other language a course of rea- 
soning with which we are in full accord. 

The findings of fact, as originally found, are as follows : 
"This is an action for damages for breach of a contract, brought by Henry 
B. Smith and William L. Benhani, of Bay City, Midi., against Orville P. Cur- 
ran, Jr., and Curtis G. Hussey, of l'ittsburg, Pa. ; the parties so named being 
140 F.— CO 
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cltizens of the respective states in whlch they réside. The défendants deny 
their liability, on the ground that the contraet was procured by misrepresenta- 
tion, and they also dispute the damages whlch the plaintifïs claim. The case 
is snbmitted to the court wlthout a jury, on the évidence introduced at a 
previous trial, at whieh the jury disagreed and were dlscharged, from which 
the tacts are found to be as l'ollows ; 

"(1) In 1894 one J. A. Jones conceived the idea of obtaining a vvater supply 
at the head waters of the San Luis Itey river, at the foothills of the San 
Jaciuto Range, Cal., some 20 odd miles back from the oceau, and furnishing 
water for purposes of irrigation in the San Luis Rey Valley, and to the city 
of Oceauslde at the coast. The stream referred to is not a large one, and 
not only was the water which flowed upon the surface to be utilized, but un- 
derground percolations, whlch exist and are available In that région by reason 
of the character of the soil, were to be developed and brought to the sur- 
face by means of driven wells. The supply so obtained was to be conducted by 
meaiis ol: a gravlty pipe line. from the proposed head above Pala, to a dis- 
tributing réservoir at Oceanside, a distance of 22 or 23 miles ; water for irri- 
gatiug purposes being taken ofC for farms and ranches at various Interme- 
diate points. In the devolopment of the scheme, and in order to give it a 
substantial basis, a contraet was secured wlth the city of Oceanside by which, 
in considération of the delivery of 100 miner's Inches of water, the city was 
to pay .$25,000 in cash when the pipe line was completed, and an annual rental 
thereafter of $2,500. A contraet wlth a large ranch owner named McWhirter 
was also secured, who was to pay $37,500 cash and $3,750 annual rental, in 
return for 150 inches of water ; and there was an understandlng wlth another 
ranch owner named TJtt that he would pay $28,500 and $2,850 rent, for 114 
inches. Some 82 différent farmers along the Une further agreed to pay an 
aggregate of $26,025 cash, on eompletlon of the work, and an annual rent of 
$5,700, In return for 228 inches of water, and were in addition to contribute 
1,242 acres of land, which It was estimated would be worth when Irrigated 
about $100 per acre. A tract of 120 acres was also purchased by .Tones, at 
the point where the stream breaks through the foothills, for the beginning 
of the pipe line ; and, the prospective course of the line havlng been staked 
out, a right of way over imblie highways was secured from the commissioners 
of San Diego county in which the San Luis Rey Valley Is sltuated, and ar- 
rangements for it were niade over prlvate lands which would be crossed for 
a large portion of the distance. Some landowners at the upper end, how- 
ever, did not glve their assent. 

"(2) In the latter part of the same^year (1804) Jones brought the project 
to the attention of the plaintifCs, Smith and Benliam, one of whom was a 
manufacturer of wooden pipe and lumber, and the other assistant gênerai 
freight agent of the Mlchigan Central Ràilroad. They In turn consulted 
R. P. Lamont, an engineer oif Chicago, who became interestpd in the scheme, 
and, after having gone out to Oceanside to look It over, gave it as his opinion 
that a line could be hullt for about $100,000, of which $GO,00O would be re- 
quired in the flrst six mouths ; the money from the sale of water rights 
taklng care of tlie enterprlse after that. Later on, through Lamont, the 
plainiiffs were introduced to the défendants, Curran and I-Iussey, who were 
contraeting enginecrs ; Lamont and Curran having been previously associated 
toeether in business. Aud on October 31. 1805, the parties met together at 
Pittsburg, wliere the project was fully diseussed ; the followlng prospectus 
being snbmitted by tlie plaintiffs In that connection : 'Capacity of pipe Une, 
over 3,000 inches (niiners') daily. Water sells from ,$250 to $500 per Ineh. 
Annual rental $25 to $50 per inch, making over $100.(X)0 per annum for life 
of pipe line, over the foUowing property secured : 120 acres at head of pipe 
Une, wlth flowing stream at ail times of the year ; also flowing wells — good 
pure water. Filing of 5,000 miners' Inches from river llrst right. Natural 
réservoir, capacity ten billions gallons of water. Right of way from county 
commissioners. Right of way from property owners full length of line. Con- 
tracts alrendy signed, giving flrst mtgs. on real estate for water for over 
$100,000. Pipe line about 22 miles In length — graduai descent — 7C0 feet fall. 
Large amount of land covered as plan of construction, viz., Inclosed pipe 3(5 
inches laid on skids, natural flow, reach ail land not higher than head and can 
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follow lay of land. This allows of land being irrigated entire length of line 
instead of at end of pipe Une, as when water is earried In ditches. Location 
San Luis Rey Valley, Oceanside, San Diego County, Cal. End of line, bave 
contract with city for $25,000, 100 inches.' Attaclied to this prospectus was a 
list of those who were said to hâve contracted for water, with the number of 
inches to be taken by each, and the quaiitity of land tbey were respectlvely 
willing to oontribute, tbe written contracts for which, it was understood, were 
beid in escrow by E. S. Payne, a banker at Oceanside, i)ending the carrying eut 
of the Project. The resuit of this interview was a preliminary or provisional 
agreement, a copy of which is set forth in the plaintiffB' statement, and ruade 
part of thèse findings, by which the détendant, in substance, undertook to in- 
vestigate the proposed pipe line, and if it appeared that the cost would not 
exceed $100,000, and that the contracts, water rights, and privilèges, includ- 
ing that with the city of Oceanside, had the value represented by the plain- 
tiffs, to enter into a contract to build the line for the sum named, as soon as 
a charter for an irrigating company had been procured by the plalntiffs un- 
der the laws of California ; the plalntiffs on their part agreeing to turn over 
to such Company ail their rights, privilèges, deeds, and contracts, receiving 
the whole of the capital stock in retum, and transferring tvvo-fifths to tbe 
défendants, retaining two-flfths for tbemselves, and holding the other one- 
flfth for Jones and Lamont. 

"(3) lœmediately following the exécution of this agreement, Curran went 
out to Oceanside to niake Investigations, reacbing there November llth, and 
within the next few days he went twice over the ground with Jones, who 
pointed out the proposed line eut through the brush and staked, representing 
it as suitable and as having been the subject of a survey. He was also taken 
to the head of the line, and shown the stream that was to be utilized, ob- 
sei'ving and making an estimate of its flow, which he flgured at about 300 
mlners' inches ; and the place where the underground watera were to be 
developed was pointed out, and, in a gênerai way, the lands intended to be 
irrigated. He was further taken to the Payne bank where tbe water contracts 
held in escrow were produced, and the list which he had of them checked off 
and verified. He was not informed, however, of the faet that a number of 
thèse contracts had been canceled at that time, on account of the failure to 
complète the pipe Une by the time set ; advantage having been taken by the 
parties of a provision in each allowing them to do so. In ail he remained 
about a month at Oceanside and vicinity, looking into other water Systems, 
getting estimâtes on the cost of the work, and busying himself with gênerai 
matters connected with the scheme. During this time, under the stress of a 
counter proposition made by other parties — Grant and Puterbaugh — the city 
eouncils of Oceanside were also threatening to caucel their contract on the 
ground that the time flxed for the completion of the work, February 1, 1895, 
was long since past. Curran at once interested himself to prevent this and 
try and get an extension, and, for the purpose of doing so, at the instance of 
Benham, who had also in the meantime corne out to Oceanside, a letter was 
written Kovember 30th, in the name of the défendants, addressed to the plaln- 
tiffs, to be used before the eouncils, wherein it was, in substance, declared 
that the défendants had investigated the proposed pipe line, and were pre- 
pared to enter into a contract for its construction, according to the existing 
(provisional) agreement between the parties, with a réservation as to the 
price, which is not important. On the strength of this, on December lOth, 
a new contract was entered into with the city of Oceanside, in the name of 
Smith (to whom Jones on Deceniber 2d had formerly assigned and transferred 
ail bis rights and interests) ; this contract being to substantially the same 
effiect as before, except that the work was to be completed by July 31, 1896. A 
bond which was exacted by the eouncils was further given by Smith, with 
Benham and Lamont as sureties, in the siim o£ $15,000 to secure the fulflU- 
ment of the uudertaking by the time named. 

"(4) Having got the measure into this shape Curran returned East, and on 
December 17th, 1895, the parties met again — -this time at Chicago — and en- 
tered into the agreement on which suit is brought, a copy of which is set forth 
in the plaintiff's statement and made part of thèse flndiugs. It was there, in 
substance, agreed by the défendants, confirraing what had gone before, that, 
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in accordance witli plans and spécifications to be by tliem fiirnislied, and 
by tlie plaintiffg approved, tliey would constract a 36-incli wooden piiie Une, 
from a point on the San Luis Rey river, about tbree miles above Pala Mis- 
sion, to the site selected for the réservoir at Oceanside, estimated to be 23 
miles ; such pipe line to be commenced as soon as convenient and completed 
by July 31, 1896, and the right of way to be furnished by the plaintiffs as 
fast as needed. In considération of this undertakinj;, the plaintiffs agreed to 
pay the défendants $105,000 witbin four months after the conipletion of the 
work ; this sum being based on an estimated length of Une of 23 miles, witli 
provision for a proportionate Increase or déduction in case it varied one wuy 
or the other therefrom, and with a further provision that the défendants 
should be paid the actual cost if it exceeded the sum named, up to $110,000 as 
a limit. The plaintiffs also agreed to organize a corporation under the laws 
of Illinois, which was the state finally selected, with a capital of $600,000, to 
which tbey were to transfer ail contracts, rights, and privilèges, reeeiving in 
returu the whole capital stock, and assigning one-half of it fully paid to the 
défendants as an additioual considération for the pipe line, which later was 
to become the property of the corporation when completed. There were other 
elaborate provisions with regard to the flnancing of the scheme, which do not 
need to be noted, except that thé défendants were to furnish an iudemnifying 
bond of $15,000 to the eity of Oceanside to take the place of the one outstand- 
ing, on which the plaintiffs were obligated. While nothlng is said in the 
a^reement as to Jones and Lamont, it was understood that they were to be 
taken care of by tbe plaintiffs ont Of their one-half of the stock. Following 
this, on December 2d, Jones, as above noted, transferred to Smith ail bis 
rights and contracts, and on December lOth further conveyed to him the 120 
acres of land which he had purchased at the head of the Une. The former 
were in turn assigned by Smith to Curran and Hussey, December 26th, and on 
February 28, 1896, the land was also deeded to them, iii trust, however, for the 
corporation which was to be formed. An order was also given December 18th 
by Smith on Jones, to turn over to'the' défendants ail construction materlal 
and property which he had on hand, which was done. 

"(3) After thé exécution of the final agreement, and some following cor- 
reSpondence between the parties with regard to the formation of tlie proposed 
corporation, the organiKation of which by common consent was deferred for the 
time, the défendants about the middle of January, 1896, went out to Oceanside 
to carrj' out the project. The flrst thing to be done was to make a survey, 
in order to definitely locate the line on which the pipe was to be laid, to ac- 
c-omplish which the défendants got together a corps of engineers and put theni 
in the field. It was then for the flrst timé discovered that the only approach 
to a survey which had been proviously made was one by Jones, with an ordl- 
nary carpenter's level to détermine the grade, and without deflnite plans or 
profiles. The défendants' engineers were engaged in their work about six 
weeks, completing ■ it the middle of Mareh, and making eareful and extend- 
ed surveys and estimâtes, from whicli it was ascertained that the cost of con- 
structing the line wonld far exceed the amount for whicli the défendants had 
undertaken it, and that the rcsults to be derived would be very much less 
than had been represented. It was found, for instance, that the flow of the 
stream at the proposed intake was 275 miners' inches, and in the opinion of 
Mr. Miller, the défendants' engineer, nothing beyond that could be developed. 
I am not prepared to adopt this view, but I do find that enough could not be 
so obtained to make up the 3,000 miners' inches spoken of in the prospectus, 
and it is doubtful whether even the 592 inches could be secured which were 
necessary to meet the outstanding irrigation and other contracts. By going 
three miles up the stream, however, and developing other branches, a some- 
what better showing could be made. There was a serious discrepancy also in 
the élévations. Instead of there being a graduai fall of 700 feet to work with, 
the proposed intalie was onlv 475 feet above tide, and the site selected for a 
réservoir at Oceanside was 280 frjet, leaving but 191 feet between the two, al- 
though it was' possible that the réservoir could be effectively put 100 feet 
lower. Nor was the fall a graduai one. For some 21 or 22 miles to Gonzales 
corner (a controlliug i)oint if the projoct of extending the system into Testa 
Valley, which seems to hâve been contemplated, was adhered to) tbe fall was 
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approximately but three feet to the mile, whieli would only be Riiffieient to 
deliver 1,](X) miners' inehes, as a maxhnuin. in a 36-inchi pipe. Abandoning, 
liowever, the idea of getting cVver into Vesta, aud lovveriiig the Oceanside 
réservoir as suggested. an average fall of about 10 feet per mile could be 
soeured, which would increase the delivery to about 1,000 inehes. Adhering 
alao to tbe Une stalœd out by Jones, about balf way down the course, .iust 
soutli of Ooi)her Canon, the ground wa.s 40 feet higlier thavi at the starting 
poitit. and 7ô or 80 feet above a liydraulic grade line of three feet to the mile, 
neeessitatiug either a tunnel or a lieavy tut over a mile long at ii great ex- 
pense. A practical line oould be securod, however, whlcb would avoid this 
diffleulty, but would vary about a mile from the one ori.ginally pro|)osed, 
and increase tlie length of it, a survey and location of which was niade. It 
was further found that the pipe at certain yraints, iustead of being laid at 
grade, would bave to be carried over deeji gullies, on high trestles, nniterially 
increasing tlie expense. Ail tbings considered, the cost of the line as esti- 
mated by Mr. Jliller, on tbe best practical location, was $4;i7,000. As to the 
farms to be irrigated, with the owners of which contracts had been secnred, 
pledging certain contributions of land and nioney wlien the work was com- 
pleted, it was developed by the survey that about balf were higlier than the 
line. and not able therefore to dérive any benefit from it, in addition to whicli, 
as aiready stated, a large number of the parties had given notice of forfeiture 
for failure to complète within the time limited. Dilticulties were further ex- 
perienced with regard to the riglit of wa.v, particidarly at tbe uppcr ond of tbe 
line, where several landowners exprossly refused it. at flrst even forbidding 
a survey across them. Water rights, for irrig.'iting purposes, were also claim- 
ed in the stream, by certain riiiarian owners below the intnko, which if sub- 
stantiated and insisted upon would seriousl.\- cripple the euter]>rise. 

"(6) After expenrting about .S-"i,OO0 or ifG.OOO iu thèse surveys and investiga- 
tions — or if the value of their own finie aud services were included, some 
$7,000 or .%8,00O^and being convinced as the resuit that the scheme was 
impracticable, the défendants so notified the plaintiffs. at an interview in 
Chicago, April 27, 1S98, at which the sub.iect was discussed at length, although 
no definite conclusion was reached- Afterwards, on Way 2d, in order to bring 
the matter to a head. Mr. Gillett. the plaintiffs' attoriiey wrote to the de- 
fendants, stating that his clients were readv to iierform their part of the eon- 
tract, and Insisted that it sliould be carried out by the défendants, to which 
the défendants, by Mr. Lord, made reply a few diiys later that thev had not 
yet fully dcided wbat they would do. aud iironosed to look loto it further. 
On June Gth, however. they notified the idaintiffs that thev did not intetid 
to go on. and on .Tune 24th they offered to return ail contracts. rights of way, 
etc., which had been transferri'd. but the plaintiffs refused to accent them. 
Suit was begun in September. 1SO0, without anything further baviug passed 
between tbe parties. The project whi^h was the basis of the agreement be- 
tween them lias never been pi-occeded with or develo-ied by tlie plaintiffs, 
nor so far as .appears, by any otlier parties, and reniains to-dav in substan- 
tially the same condition as when it ^^-as dropped by tbe défendants." 

y\fter thèse findings were made the défendants moved to add the 
following : 

"fl) That C. P. Curran, Jr., on his trip to Oceanside in Novemher, 1805, was 
direeted by plaintiff to meet .1. A. Jones, who was plaintiffs reiiresontative 
on the ground. (2) The plaintiffs, through Benbani and Jones, their représent- 
ative, had knowledge, at and before the time the contract in suit was executed, 
of the eharacter and extent of the investigations which had been made by 
Curran, of and in connection with the pipe line. (3) That ail of the coii 
tracts with landowners for water contained tlie following provisions, inter 
alia : '[Ijandowner] do hereby covenant, contract and agrée to and with the 
said Jones, his associâtes, suecessors or assigns, that upon said Jones, his as- 
sociâtes, successors or assigns, delivering miners' inehes of water 

through one of the conduits of the said System of water works at the property 
line of tlie above-described lands witbin twelve months of the first day of 
June, 1804, then in such case do hereby promise, contract, coveiiant 
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and agrée — — — to pay to said Jones, his associâtes, snoeessors and assigus 

the sum of dollars. Provided, liowever, and tliis agreenient is inade 

upon the express stipulation, tliat water sball be furnished by June 

Ist, 1895, unless the said Jones, hls associâtes, successors or assigns sball be 
Ijrevented by labor strikes, labor organizations, acts of God, order of court, 
or other acts or things beyond tbe control of said Joues, his associâtes, suc- 
cessors or assigns, and provided further, that on or before June Ist, 1895, 
said Jones, his associâtes, successors or assigns sball deliver a contract duly 
executed according to law, wherein and whereby said Joues, bis associâtes, 

successors or assigns sball grant to — or — assigns upon 

the conditions berein contaiued, tbe perpétuai riglit to take,' etc. (4) Tbat 
défendants were Informed by plaintiffs that the underground waters at the 
point of divertion above Pala had been investigated and that thèse investiga- 
tions had disclosed an ample supply of water. (G) Letter from H. M. Gillett 
to Curran and Hussey, dated May 2, 1896 [testimony, p. 341 J. and letter of 
Hamline, Scott and Lord, to H. M. Gillett, dated May 8, 1896 [testimouy, 
p. 344]." 

The letters referred to in the fifth request do net appear in the record. 
The first, third, and fifth requests were granted, and the second and 
fourth were refused. The learned judge's argument upon the law 
as it is apphcable to thèse facts, and his conclusions therefrom, appear 
from the following further quotation from his opinion : 

"Taking up first the question of the defendant's liability upon the facts so 
found, before discussing tbe sub.1eet of damages, It is idle to argue that the 
agreement is Invalid because it was induced by fraudulent misrepresentations 
on the part of the plaintiffs. However vi'idely divergent the conditions, on 
which the success of the enterprise depended, are found to be from what was 
represented in the discussion between the parties leading up to the agreement, 
the défendants, through Curran who went upon the ground and was given 
ail the information asked for, undertook an independent investigation, after 
the preliminary or provisional agreement, and before eutering Into the final 
one, and by that they are bound. Tt does not matter that this was not tbor- 
ough, although a montb was given to it, or that it failed to develop tbe dls- 
couraging features which subsequently appeared. Every opportunity was 
afforded to make it as full as necessary, and there were many things. 
such as the flow and fall of tbe stream, the character of the country to be 
traversed, the distance (which Is now complained of as some three miles more 
than was stated), and tbe élévation and lay of the land, which were apparent 
to the observation of any one, and presumptively mueb better understood and 
appreciated by the défendants, with their technical engineering training, than 
by the plaintiffs. There is no prêteuse, and certainly tbere is no évidence, 
that the plaintiffs did not bonestly believe and rely upon the représentations 
made in the prospectus, by which they were apparently as much misled as 
the défendants; their confidence and good faith being sbown by the large 
amount of money which they were prepared to advance. The most that can 
be said is that they ought to hâve known witb exactness the truth of what 
was asserted in the prospectus before allowing it to be made the basis of 
negotiations. But, whatever might hâve been the resuit had the matter rested 
there, the défendants, very iiroperly, before going into a project of this charac- 
ter and magnitude, took time to look Into it, and if they failed to Inform 
themselves as fully as they might and ought. not having proteeted themselves 
by a warranty, they cannot now be heard to say that the agreement was entered 
into in reliance upon tbe représentations of the plaintiffs, and that, thèse 
having failed, they are relieved. 

"The law upon this sub.1ect is well settled, as will appear by the référence 
to a few of the authorities. Thus, in Slaughter v. Gerson, 13 W;all. 379, 20 
II. Ed. 027, it is said: 'Where the means of knowledge are equalïy available 
to both parties, and the subject of purchase is alike open to inspection, if the 
purchaser does not avail himself of thèse means and opportunlties, he will 
not be heard to say tbat he bas been deceived by the vendor's misrepresenta- 
tions. » • * And the same rule obtains when the complalnîng party does 
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iiot relj- npon the mîsrepresentations, but seeks from other parties means of 
vérification of tlie statements made, and acts upon tlie information thus ob- 
tained.' So in Southern Development Co. v. SU va, 125 U. S. 247, S Sup. Ct. 
^S81, 31 L. Ed. 678, which was a bill to rescind a contract to purcbase a mine, 
it was said : 'Where the purchaser undertalies to make investigations of his 
■owu, and the vendor does notliing to prevent his Investigation from being 
as fui] as he choses to make it, the pnrcliaser cannot afterward allège tliat 
the vendor made misrepresentations.' In Farrar v. Churchill, 135 U. S. 609, 
10 Sup. Ct. 771, 34 L. Ed. 246, a bill was filed to restrain the enforcement of pur- 
■chase money due on land, and for a recoupment of damages by reason of false 
représentations with regard to it. The land was a plantation lying along 
the Mississippi river, and the sale was efCected through a real estate agent 
'who delivered to the prospective buyer a writtcn mémorandum with regard 
to the property, wherein it was, among otlier things, stated that 1,000 acres 
were vnider eultivation, and that SOO acres according to the owner, or 500, 
aceording to the levée engineer, were 'above overflow,' thereby meaning, above 
any overflow from the river previously experienced; both of which représenta- 
tions failed. In a letter aceepting the property, the purchaser expressly de- 
■clared that he did so on the statements maUe as to the amount, character, etc., 
of the land ; but it appeared that prier to this he vlsited the plantation, with 
n view to inspeetlng it before purchaslng, and was taken over It from one end 
to the other by the party in charge, and it was held that he was bound. 'The 
gênerai principles applicable to cases of fraudulent représentations,' says 
Fuller, C. J., 'are well settled. * * * The représentation must be in regard 
to a material fact, must be false, and must be acted upon by the other party 
in ignorance of its falsit.y and with a reasoiiable belief that it was true. It 
must be the very ground on which the transaction took place, although it is 
net necessary that it should bave been the sole cause, if it were approx- 
imate. immédiate, and material. If the purchaser Investigates for himself. 
and nothing is doue to prevent his Investigation from being as full as he 
choses, he cannot sav that he relied on the vendor's représentation.' To the 
same effect are Farnsworth v. Duffner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. 
Ed. 931, and Shappirio v. Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 
419, in the latter of which it is relterated, that: 'When the means of knowl- 
edge are open and at hand, or furnished to the purchaser or his agent, and 
no effort is made to prevent the party from using them, and especially where 
the purchaser undertakes examination for himself, he will net be heard to 
say that he has been deceived to his in.iury by the misrepresentations of the 
vendor.' Cases announcing the same doctrine could be almost indeflnitely 
multiplied, but it will be sufflcient to refer to Attwood v. Small, 6 Clark & Fin. 
232 ; Jennings v. Broughton, 5 De G. M. «St Cord. 126 : Haywood v. Cope, 25 
Beav. 140; Mahaffey v. Ferguson, 156 Pa. 156, 27 Atl. 21 ; Tuck v. Downing, 
76 111. 71 ; Ludington v. Kenick, 7 W. Va. 273 ; Hall v. Thompson, 1 Smedes 

6 M. (Miss.) 443; Colton v. Stanford, 82 Cal. 351, 23 Pac. 30, 16 Am. St. Rep. 
137; Long v. Warren, 68 N. Y. 426. They ail with one accord imposed upon 
a party, who is given opportunity to investigate and undertakes to do so, the 
responsibility for the rcsult, unless he protects himself by a warranty, or by 
such subséquent assurances at the tlme of entering into the contract as 
amounts to it. 

"In the présent instance, much that appears in the prospectus consists, not 
so much in ,a statement of existing facts, as a représentation with regard to 
things to be brought into existence, as to which, as is said in Sawyer v. Prlck- 
ett, i9 Wall. 146, 22 L. Ed. 105, the law gives a very différent éffect; and, as a 
mère suggestion of possibilities, it is a question how far the défendants in 
any event had the right to rely upon them. East v. Worthlngton, 88 Ala. 537, 

7 South. 189; Bandurant v. Crawford, 22 lowa, 40; Sawyer v. Prickett, 19 
Wall. 146, 22 L. Ed. 105. But passing that by, even as to those statements 
which were given a more definite and positive form, the défendants, not only 
having taken it upon themselves to make an investigation, but expressly 
agreed to do so, cannot now say, according to the doctrine annouuced in the 
cases cited, that they put faith in the représentations made by the plaintifCs 
with regard to the project, however extravagant they hâve been proved, so as 
to entitie them to avoid the agreement on the ground of deceit or fraud. 
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"The défendants therefore behig undoubtcdly llable on tlie agreement, the 
only question is as ta tlie damages which liave been sustained by itâ breacli. 
The principal claim made by the phiintift's is to the profits which it is said 
they hâve lost, which it is contended were large and assured. With regard 
to tins, however, there is considérable to be observed. The sclienie which the 
parties had in contemplation, into which the agreement eiitered, while not 
neeessarily impracticable, eould not, in my judguient, hâve been realized to 
the extent anticipated. As is shown above, the supj)ly of water required for 
any great success was not there, being ajtparently limited to the possibility 
of some 500 miners' inches, the élévation of the proposed intake was much less 
than was calculated, maUing it difflcult to secure a suitable hydraulic grade 
line, and the cost of construction was likely to far exceed the estimate of 
$100,000 which had been relied on — ^all of which correspondiugly reduced the 
probability of remunerative results. As their part of tho agreement the plain- 
tiffs were to advance, for the construction of the pipe line, the sum of $105,000, 
which might be increased to $110,000 in case it cost that nmch, for which they 
were to receive one-half of the capital stock of the corporation to be formed, 
of the par value of $;}00,000 (their share), less such portion as was to be given 
to Lamont and Joues, which is not shown. Assuniing that the défendants are 
chargeable with the failure of the enterprise. because of the refusai to carry 
out their part of it — although the scbeuie is still opeii, and others can possibly 
be interested in it on equally favorable ternis, if it bas merit — the stock which 
the plaintiffs were to get represents their ultunate interest, and the value 
of it, less its cost, stands therefore as the measure of their loss, because of 
the enterprise not having been earried tbrough. Tins value, however, it is 
inanifest, cannot be determined with any certainty. It is deiieudent upon tho 
success of the project, which was neeessarily problemiitical, if not doubtful. 
The most that can be said is that, if the diiiiculties spolvcn of above and others 
which existed were overeome, the corporation, upon the coinpletion of its Une. 
might hâve expected to receive from the city of Oceanside, and the différent 
ranch owners and farmers with whom coiitracts had been made, the amounts 
which they had respectivel,y pledged, including the land that was to be cou- 
tributed, from which, no doubt, considérable would bave been realized. Ail 
this was contingent, however, on the ability of the corporation to meet its 
])art of the undertaking, and this was dejjeudent npon its developing a water 
supply of at least 502 inches, which was apparently only in part to be had., 
It was also dépendent — outside of the contract with the city of Oceanside — on 
how far the lands of those who had been drawn into the scheme could be 
irrigated. a large part of which undoubtedly could not be, because of their 
being above the grade of the line. A number of thèse landowners, nioreover, 
long prior to the breach of the défendants' agreement, had termlnated their 
contracts, availing themselves of their righl to do so ; the time limited for the 
eompletion of the work having expircd. And even those wlio had given no notice 
had the right to do so for the same reason. at any tirae. No doubt niany, 
if not al!,,of thpse parties could be got back, if the water was ready to deliver ; 
but as the matter stood there was nothing to be relied ui)on in this direction 
with any certainty. It is useless to ask for damages Iherefore, as tbough the 
money which was to be paid and the bonus land which was to be contributed 
was so much cash in hand which tlie plaintiffs hâve lost. Al! that can be said 
is that thèse were possible resources which might be realized, and when they 
were would aid in giving value to the plaintiffs' share in the enterprise, but, 
until they were, could not be counted on. 

"It will be seen from thèse consi(ieratlons that the success of the scheme 
and the results to the plaintiffs in return for the one hundred and odd thou- 
sand dollars which the.y were required to put into it were most uncertain. 
It is indeed a grave question whether the plaintiffs are not by .lust so much 
the better off than if the project had been earried out to the end, having their 
money instead of having sunk it. But at the most they would bave had 
nothing but their $300.000 of stock, the intrinsic value of which It is alto,gether 
impossible to estimate, even approxijnately. It might hâve proved valu- 
able. It might hâve been worthloss. No one can say which. Nor, if of value, 
how much. While it is true that the law does not nrray itself against the 
recovery of anticipated profits, by way of dam.'iges. S Am. & Eing. Encycl. 
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Law (2d Ed.) 618, C20; Griffln v. Colver, 36 N. Y. 489, 69 Am. Dec. 718; 
Lazier Gas Engine Co. v. Du Bois, 130 Fed. 834, Q5 C. C. A. 172. It does 
against those whicli are spéculative and doubtful. Iron City Tool Works v. 
Welisch. 128 Fed. 693, 63 C. C. A. 245; Howard v. Stilhnan Mfg. Co., 139 
U. S. 199, 11 Sup. et. 500, 35 L. Ed. 147. And that is the cliaracter of those 
which we hâve hère. 

"I therefore flnd as a matter of fact, as well as of law, that the profits 
elaimed to hâve beeu lost by the plaintifCs by the failure of tlie défendants 
to perfonn the agreement in suit were uncertain, spéculative, and doubtful, 
and camiot be allowed. 

"The plaintiffs further claim the value of the time and nioney which they 
hâve expended on this project. Directing our attention flrst to that which 
preceded the final agreement, I fiud the facts to be as follows: • 

"Facts as to Expenditures Preceding Final Agreemeut. Up to December 
17, 1895, the date of the final agreement between the parties, the plaintiffs had 
expended in endeavoring to promote and develop the project in question, in- 
cluding the value of their own time and services, the sum of .?] 5,238.01, the 
items of which apiiear in the exhibit attached to the plaintiffs' statement 
which is hereby made a part of thèse flndings, as though incorporated therein. 
On this they were paid by the défendants for supplies and other property 
turned over to them the sum of $1,985.86, leaving a balance of $13,252.15. 
This amount included .$750 paid for 120 acres of land bought by Jones at the 
head of the line, which the plaintifCs still own. It also covers $1,800, charged 
for their own time and services, including meetings with the défendants at 
Chicago and Pittsburg in negotiatiiig for an agreement. It does not appear 
that any of it was incurred at the instance or reipiest of the défendants ; 
by far the larger part being before the parties had ever met, and the material 
which they got out of it ha^'ing been paid for. TJpon what principle thèse 
expenditures are elaimed it is difhcult to see. It is true that the plaintiffs 
may hâve invested this much in the r'roject which they will not get back, 
u.nless it is revived. But this is not to be laid at the défendants' door. Even 
if the project had gone on, the plaintiffs would still hâve been out this money, 
except as it was made up to them by the profits derived from the venture, if 
successful, which it would, however, by so much hâve reOuced. There are also 
particular objections to individual items, such as the .§7.50 paid for the .Tones 
land of which tliey still bave the benefit, and the $1,860 charged for their own 
time and services, with which the défendants had nothing to do. But, without 
stopping upon this, taking the expenditures as a whole, upon no considération 
do any of them enter into the damages for which the défendants are re- 
sponsible, and they are therefore disallowed. 

•'The plaintiffs also claim for expenditures made and obligations Incurred 
after the exécution of the agreement, with regard to which the case is dif- 
férent, and as to which I further flnd: 

"Facts as to Expenditures After Execution of Agi'eement gince Becember 
17, 1895, when the agreement was executed. the plaintiffs ni furtherance of 
their part of it, and in some instances at the direct suggestion of the défend- 
ants, paid out money and became obligated to the extent of $3.6.30.82, which 
they would not bave donc exceiit for the agreement, and of which tliey bave 
now lost the entire beneflt by the failure of the défendants to keep it. The 
items which make u]) this sum are set forth in the margin. those which benr 
date after the breach of the agreement lieing really incurred before it [table 
omitted], and they now with Interest amount to $5,525. 

"Two matters elaimed by the plaintiff in this connection, however, do not 
corne witbin this category — $51.12 attorney fées paid .T. E. Stoddard. and 
.$1,966.55, balance elaimed by ,Tones, and ono ,$.jOO counsel feos in negotiating 
with défendants, only partly. The .Tones claim bas not been paid or assumed 
by the i)laintifr, and there is nothing to show how it is made up or that they 
are obligated for it : much less that it is a matter with which the défendants 
are chargeable. The same also is suT)stantially true of tlie attorney and 
counsel fées, with this exception: There is évidence that Mr. Gillett did some 
work looking to the organization of a cor])oration under the Illinois law, whicli 
would be the legitimate subject of a charge against the défendants ; that duty 
having been imposed on the plaintiffs by the agreement, and therefore proper- 
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ly undertaken by them. The value of thèse services does not appear, but 1 
venture to estimate them at $100, which I allow. The rest of the attorney 
and counsel fées, covering the negotiating and settling of the provislonal and 
final agreements, as well as légal advlce when a breach was Imminent, are 
not a legitimate subject of claim, and are therefore refused. 

"As to the indemnlfying bond of $15,000, which was given to the city of 
Oceanside by Smith, with Benham and Lamont as sureties, on account of which 
damages are aiso clalmed, it will be sufficlent to discuss the question of liability 
when the plaintiffs are shown to hâve sufCered by reason of it. While si'li 
bas been threatened, it bas gone no further, and, the obligation not beîng, 
absolute, the mère fact that it is outstanding amounts to nothing tmtil they 
hâve been compelled to pay something on account of It. As the resuit of thèse 
conclusions the plaintifCs are entitled to judgment, which is hereby directed 
to be entered in their f avor, in the sum of $5,525, with costs ; and the coimter- 
claim of the défendants is denied." 

It is therefore ordered that the judgment be affirmed, upon the fore- 
going opinion. 



LYNCHPUiîG COTTON MILL CO. v. TRAVBLERS' INS. CO. OP HART- 
FORD, CONN. 

(Circuit Court of Appeals, Fourth Circuit. December 14, 1900.) 

No. 654. 

1. Insurance— Action on Policy— Conteact Limitation— Waivek. 

Where an employer's liability poliey provided that an action thereon 
should be barred unless commenced within 30 days after the right of action 
accrued, but the insurer participated in negotiations for a settlement for a 
period of more than 90 days after the 30-day limitation had expired, the 
contract limitation was absolutely waived, so that on the termination of 
tlie n^otiations for settlement the insured was only required to proceed 
within the statutory period to enforee Its claim. 

[Ed. Note. — For cases la point, see Cent. Dig. vol. 28, Insurance, §§ 
1543, 1551, 1553.] 

2. Same— Evidence. 

AVhere, In an action on an employer's liability poliey, it was claiuied that 
the suit was barred by a 30-day limitation clause, certain correspondenoe 
between insured and the local and state agents of the défendant company 
and between such agents themselves regarding the adjustment of the 
claim, which was a mère continuance of the same adjustment which the 
Company admitted to hâve been conducting for 90 days after the 30-day 
limitation had expired, was admissible as bearlng on the issue of walver 
of such contract limitation. 

In Errer to the Circuit Court of the United States, for the V/estern 
District of Virginia, at Lynchburg. 
For opinion below, see 140 Fed. 718. 

On the 18th day of April, 1902, Fitzhugh Stanley, an employé of the 
Lynchburg Cotton Mlll Company, was Injured in the course of bis employ- 
ment; and on the 21st of April, 1903, he recovered a judgment for damages 
on account thereof, in the circuit court of Campbell county, against the 
cotton mill company for $3,000 and eosts, which judgment was subsequently 
alHrmed by the Suprême Court of Appeals of Virginia in March, 1904. At 
the time of the accident to Stanley, the plaintifC in error had an employer's 
liability poliey issued by the défendant in error for an amount not to exceed 
$2,500 for injury to any one person ; and in said poliey the Insurance com- 
pany undertooli to défend at its own expense, and in the name and on behaif 
of the «ssured, any suits for damages covered by its poliey. The présent 
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suit was institiited by the plaintiff in error herein, in tlie corporation court 
of ttie city of Lyncliburg, to recover from the défendant in eri'or herein tlie 
sum of $2,732.93, beiiig ttie amouut elaimed under the accident policy afore- 
said as their liability on the judgment recovered by said Stanley. The case 
was by appropriate proceedings removed from the corporation court of Lynch- 
burg to the United States Circuit Court for the Western District of Virginia. 
Upon the doeketing of the same in the latter court the défendant pleaded 
nonassumpsit, and issue was joined thereon, and subsequeutly flied its spécial 
plea in writing settiug up in bar of the plalntiff's right of recovery the 30 
days' limitation within vvhich suit should be brought, as prescribed by clause 
14 of the policy sued on. ïo this spécial plea the plaintiff replied, setting 
forth certain correspondence had by and between it and the défendant Com- 
pany and its représentatives, looking to an adjustment of the controversy, 
and whereby, as elaimed by the plaintiff, the beneflts of clause 14 of the policy 
were vvaived, and that in any event such compromise was not abandoned by 
the défendant until the 16th day of September, 1904, a period of less than 30 
days before the institution of this suit. To this replication the défendant 
tiled its rejoinder, likewise setting forth a letter from defendant's counsel 
to the plaintiff, dated the 16th of August, 1904, whereby the défendant insisted 
that the negotiations looking to a compromise endcd on the date of said letter 
of the 16th of August, and that the failure of the plaintiff to institute its 
action within 30 days from that date, said suit not having been commeneed 
until the lOth day of October, 1904, barred a recovery, and the said défendant, 
on account thereof, craved judgment against the plaintiff. Upon the issues 
thus joined a jury was impanelod, and after the conclusion of ail the évi- 
dence the court, on motion of the défendant, instructed a verdict in its favor, 
to which action of the court, as well as to sundry rulings niade pending the 
trial, upon the admission and exclusion of évidence, exceptions were duly 
taken by the plaintiff, and this writ of error sued out to this court. A 
preliminary motion was submitted to this court involving the lechnical 
question of the sutHciency of the bill of exceptions certifying the évidence 
in the case, and that motion at a previous terni of the court was in an oral 
opinion decided in favor of the défendant, the two circuit judges concurring 
therein, and the writer dissenting. The évidence, therefore, so far as con- 
tained in said bill of exceptions, is eliminated, and the case is now before the 
court solely upon the propriety of the rulings of the lower court upon the 
questions raised by the pleadings, and upon the admission and rejection of 
évidence pending the trial, and the entry of judgment for the défendant. 

Randolph Harrison and A. R. Long, for plaintiff in error. 
Robert H. Talley and J. T. Coleman (Cabell, Talley & Cabell and 
Caskie & Coleman, on the brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge (after stating facts as above). Ten 
bills of exceptions were taken to the action of the lower court respect- 
ing the admission and exclusion of évidence, and one, the eleventh, 
to the direction by the court of a verdict for the défendant. The 10 
bills of exception and assignments of error based thereon relate to the 
efforts on the part of the plaintiff to introduce certain correspondence 
between the plaintiff and certain of the représentatives of the défend- 
ant Company, or between agents and représentatives of the respective 
companies, regarding the claim in suit, after the 16th of August, 1904, 
the day on which the défendant in its rejoinder to the spécial plea 
claims to hâve terminated the efforts at adjustment. The court in its 
rulings as set forth in bills of exception from 1 to 8, inclusive, as shown 
by the able and claborate opinion of the learned judge of the court 
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below (140 Fed. 718), was controUed largely by its view of the 
effect of the effort at compromise upon the fonrteenth clause of the 
policy sued on ; the court's view being that what had been done operated 
only to suspend the clause in question during the period of such efforts 
at adjustment, which, as averred by the défendant, terminated on 
the IGth day of August, 1904, and that suit should hâve been instituted 
on the policy within 30 days from that time, and that inasmucli as the 
correspondence and évidence sought to be introduced, as shown by 
said eight bills of exception, related to efforts at adjustment after the 
16th day of August, such correspondence could not be introduced; 
it not appearing that those claiming to act for the company had autlior- 
ity to waive any of the conditions or provisions of the policy as shown 
by the sixteenth clause thereof. It is as to the first ruling of the court, 
and as a conséquence of which its subséquent rulings were made, 
that we shall first pass. Section 14 of the policy of insurance is as 
follows : 

"14. No action shall lie against the company as respects any loss under 
this policy unless it shall be brovigbt by the assuretl himself to reimbui-se 
him for loss actually sustained and paid by him in satisfaction of a judsinent 
after trial of the issue. No such action shall lie unless brought withiu the 
period within which a claimant might sue the assured for damages unless 
at the expiry of such period there is such an action pendiug against the 
assured, in which case an action may be brought against the comiiany by 
the assured within thirty days after final judgment bas been rendered and 
satisfled as above. The company does not préjudice by this clause any défenses 
to such action which it may be entitled to make under tbis policy." 

The plaintiff in error satisfied the judgment against it on the 15th 
day of April, 1904, and under the strict terms of clause 14 suit should 
hâve been instituted thereon within 30 days from that time, but by rea- 
son of the correspondence of the parties this period was confessedly 
extended from the 15th of May, 1904, until the. IGth day of August, 
1904 ; and the effect of the décision of the lower court is that what 
occurred operated to suspend said clause to the ICth day of August. 
1904, when it was again revived and became operative for a period of 
30 days, thereby requiring suit to be instituted within 30 days from the 
16th of August, 1904. In this vievi' we are unable to concur, believing 
that the same is neither supported by reason or authority. Clause 14 
was a limitation prescribed by the contracting parties in the interest 
of the insurer, and which should be construed most favorably for the 
insured. Holladay's Adm'r v. Phœnix Ins. Co., 7 U. S. App. 325, 
51 Fed. 715, 3 C. C. A. 463 ; Cotten v. Fidelity & Casualty Co. (C. C.) 
41 Fed. 506; 2 May on Insurance (3d Ed.) "§ 478; 2 Wood on Fire 
Insurance (2d Ed.) 120. 

The insurer had the right to insist on the enforcement of this spécial 
limitation, but upon departing therefrom, certainly in the absence of ex- 
press stipulation to the contrary, what \vas done operated, not as a 
suspension of the clause, but a waiver thereof, and after such waiver 
the gênerai statute of limitations of the state, and not the spécial time 
named in the contract, governed the parties in the enforcement of the 
same. The reason for this is apparent, and this case is a striking illus- 
tration of what would be the ill effect of a contrary doctrine. No one 
would ever know when, as to such contracts, the statute of limitations 
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began or ceased to run. It would not be determinable from an ex- 
amination of the contract, nor from the state statute, but would dé- 
pend upon an uncertain and indefinite state of facts, as to which per- 
sons might think differently, and bring about a chaotic condition, which 
would be exceedingly undesirable. The requirement to sue within 30 
days is a stringent clause at best in contravention of the gênerai law 
on the subject, and only enforcible because of the spécial agreement of 
the parties; and it is one that cannot and should not be revived by 
implication, if once lost ; and, besides, the equities of the case would be 
unfavorable to the adoption of such a policy. The insurer knowing 
his rights under the gênerai law could afford to waive the clause in 
question, in order to effect an adjustment, and the assured likewise to 
make or entertain such a proposition, realizing that by so doing he 
would forfeit nothing, and upon failure proceed by suit within the 
statutory period to enforce his claim. The contrary view would resuit 
in making practically impossible any effort at compromise between the 
parties, certainly so far as the assured is concerned. If it be suggested 
that the benefit of the clause, so far as securing speedy adjustment, 
would be lost, the answer is that at least a spécifie contract for revivor 
of the spécial limitation contemplated after the failure of the settle- 
ment should be had, if it is proposed to avoid the statutory limitation. 
This cjuestion would seem to be precludcd, so far as this court is con- 
cerned, by the décisions of the Suprême Court of the United States ; 
and certainly the décisions of two of the states of this circuit, namely, 
Maryland and West Virginia, are to the same effect. In Semmes v. 
Hartford Insurance Co., 13 Wall. 158, 20 L. Ed. 490, a 12 months' 
limitation in an Insurance policy having expired, when it was im- 
possible by reason of the war for the insurer to sue, the Suprême Court 
held that such limitation was avoided, and not merely suspended: 
and in an able and elaborate opinion Mr. Justice Miller distinguished 
between the efïect of such clauses in contracts and the ordinary 
limitation prescribed by statute. He said: 

"We are of opinion tliat the period of 12 moiiths which the contract allowed 
the plalntifl: for bringing his suit does not oiien and expand itself so as to 
receive within it three or four years of légal disability created by the war, 
and then close together at each end of that ])eriod, so as to complète itself, 
as though the war had iiever occurred. It is true that in regard to the limita- 
tion imposed by statute this court bas held that the time may be so eomputed, 
but there the law imposes the limitation, and the law imposes the disability. 
It is nothing, therefore, but a neeessary légal logic that the one period should 
be taken from the other. * « * guch is not the case as regards this con- 
tract. The défendant bas made its own spécial and hard provision on that 
.subject. * * * Now, this contract relates to the 12 months next succeeding 
the occurrence of the loss, and the court bas no right, as in the case of a 
statute, to construe it into a number of days equal to 12 months. to be made up 
of the days in a period of fîve years in which the i)laintifC could lawfully bave 
conimenced his suit. So, also, if the plalntifl: shows any reason which in law 
rebuts the presumption, which, on the failure to sue within. 12 months, is 
by the contract made conclusive against the validity of the claim, that presump- 
tion is not revived again by the contract. It would seem tliat when once 
rebutted fully nothing but a presumption of law, or presumption of fact, 
will again revive it. There is nothing in the contract whicb does it, and we 
know of no such presumption of law. Nor does the same evil conséquence 
follow from removlng absolutely the bar of tiie contract, that would from 
removing absolutely the bar of tbe statute ; for, wheu the bar of the contract 
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Is removed, there stlll remains the bar of the statnte, and, though the platn- 
tiff may show by hls disability to sue a sufEcient answer to the twe^ve 
montha provided by the contract, he must still bring his suit within the 
reasonable time flxed by the législative authority; that Is, by the statu te of 
limitations." 

In Thompson v. Phœnîx Insurance Co., 136 U. S. 287, 10 Sup. Ct. 
1019, 3-i U Ed. 408, 298, Mr. Justice Harlan speaking for the court,' 
în considering a provision of a character similar to the one under con- 
sidération said: 

"While the validity of sueh a stipulation caniiot be dlsputed (Riddlesbarger 
V. Hartford Ins. Co., 7 Wall. 386, 389, 19 L. Ed. 2.57), wc do net douht that 
it may be waived by the Company, and such walver need not be In wrltiiig. 
It may arise from such a course of conduct on its part as will equitably 
estop it from pleading the prescrlbed limitation in bar of the suit by the 
Insured." 

In the same case, on page 299 of 7 Wall. (19 L. Ed. 257), the learned 
justice further said {citing from Mickey v. Insurance Co., 35 lowa, 
174, 180, 14 Am. Rep. 494) : 

"Tt «ould be coutrary to justice for an Insurance company to hold out the 
hope of an aiiiicable adjustment of the loss, and thus delay the action of the 
insured, and then be permitted to plead this very delay, caused by its course 
of conduct, as a défense to the action when brouglit." 

In Hartford Insurance Co. v. Unsell, 144 U. S. 439, 448, 13 Sup. 
Ct. 671, 36 L. Ed. 496, the Suprême Court of the United States con- 
sidered the effect of a waiver of the provisions of a contract of the 
kind, and virhat constituted such waiver, and the forfeitures thereof, 
and quoting from the opinion of Mr. Justice Bradley, in Insurance Co. 
V. Norton, 96 U. S. 234, 24 L. Ed. 689, said: 

"We hâve recently In the case of Insurance Co. v. Norton, 96 U. S. 234, 
24 L. Ed. 689, shown that forfeitures are not favored in the lavr; and the 
courts are alvvays prompt to seize hold of any circumstances that indlcate an 
élection to waive a forfeiture, or any agreement to do so on which the 
party ha s relied and acted. Any agreement, déclaration, or course of action 
on the part of an Insurance company, which leads a party insured honestly 
to believe that by conforming thereto a forfeiture of his policy will not be 
incurred. foUowed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture." 

And in the furtlier progress of the opinion, on page 450 of 144 U. 
S. page 674 of 12 Sup. Ct. (36 L. Ed. 496), the court said: 

"It is ahvays open for the insured to show a waiver of the condition or 
a course of conduct on the part of the insurer which gave him just and 
re.'isdiiable ground to infer that a forfeiture would not be exacted. But it 
luust be a just and reasonable ground, one on which the insured has a right 
to rely." 

The case of Semmes v. Insurance Co., supra, was followed by the 
Court of Appeals of Marvland in Earnshaw v. Sun Mutual Aid 
Society, 68 Md. 465, 475, 12 Atl. 884, 6 Am. St. Rep. 460, and by the 
Suprême Court of Appeals of West Virginia, in Galloway v. Standard 
Eire Ins. Co. (W. Va.) 31 S. E. 969, 971. To the same effect is 
Insurance Co. v. Baker, 153 111. ■ 240, 38 N. E. 627 ; Eliot Nat. Bank 
V. Beale, 141 Mass. 566. 670, 6 N. E. 742; Jackson v. Fidelity & 
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Casiialty Co. of N. Y., 41 U. S. App. 552, 562, 75 Fed. 365, 21 C. C. 
A. 394. 

A further citation of authority is not deemed necessary, as we feel 
not only bound by those given, but are convinced of the soundness of 
the rule adopted, as well as the justice of the conclusions that flow 
therefrom. Many of the authorities upon each side of the question 
will be found in the interesting discussion of the subject in the lower 
court's opinion, to which we refer (140 Fed. 718, supra). 

The rulings of the court as set forth in the bills of exception Nos. 
1 to 8, inclusive, may doubtless hâve been correct under the court's 
view of the suspension, as distinguished from the waiver of clause 14 
of the policy, as the parties to the correspondance on behalf of the de- 
fendant in error may not hâve had authority to waive any of the 
provisions of the policy, including the extension of the time under 
which suit might be instituted; but if the suspension was not a prac- 
tical question, the clause having been previously waived by the course 
of conduct of the défendant company respecting the same, then mani- 
festly the letters sought to be introduced should hâve been admitted 
as a part of and along with the other correspondence between the 
parties, or their agents, as to the adjustment of the claim. The re- 
jected letters consisted of certain correspondence between the plaintiflf 
and the local and state agents of the défendant, and between said 
agents themselves, regarding the adjustment of the claim in suit and 
which was a mère continuation of the same adjustment admitted to hâve 
been under considération for 90 days, after the 30-day limitation under 
which suit might be brought had expired. Thèse letters, together 
with the explanation of the circumstances under which and why they 
were written, should hâve gone to the jury along with the other 
communications had between the parties upon the issues joined, and 
it cannot be said that the plaintiflf may not hâve been prejudiced be- 
cause of such failure. Boston & Albany R. R. Co. v. O'Rielly, 158 
U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 1006, and cases cited; 
Résurrection Gold Mining Co. v. Fortune Gold Mining Co., 64 C. C. 
A. 180, 189, 129 Fed. 668. 

The objections to the rulings of the trial court, as shown by bills of 
exception 9 and 10, appear not to be well taken, and certainly in a 
subséquent trial the questions therein raised will become immaterial. 

It follows from what has been said that the action of the lower court 
should be reversed, with costs, and the case remanded thereto, with 
directions to award a new trial, the same to be had in accordance with 
the views herein expressed. 

Reversed. 
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LINSTROTH WAGON CO. T. BALLE W.* 

(Circuit Court of Appeals, Fifth Circuit January 9, 1007.| 

No. 1,572. 

Bankexjptct— AorioN Pendino in State Coubt— Jtjdqment— Conclttsivb- 

Before the filing of an involuntary pétition, claimant Instltuted suit 
in a State court to reeover spécifie Personal property alleged to hâve 
been purcliased l>y tlie bankrupt by frauduient représentations, and 
obtalned a writ of séquestration under wtiicli tlie property was seized. 
Bankruptcy proceediugs were then instltuted, and the trustée, by ieave 
of tlie State court, Intervened and unsuccessfully deteuded tbe suit, in 
wbich claimant recovered judgment for the returu of the property. Held, 
thut the State court's jurlsdiction was not lost or in any way afïected 
by the filing of the bankruptey pétition, or by the subséquent adjudica- 
tion that the buyer was a bankrupt, and that, so far as the property or 
Its proceeds were concerned, the judgment was eonciusive on the 
trustée as a person acquiring an interest pendente ilte, though he was not 
a necessary party. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 6, Bankruptcy, §§ 
31t>, 322.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas. 

On July 12, 1904, one W. M. Morgan, who résides and does business in 
Corsicaua, Navarre county, Tex., made his application to the Llnstroth Wagon 
Company, the appellant, at its place of business, in St Louis, Mo., to buy 
a lot of its wagons on a crédit of four, six, and eight months. Before ac- 
cepting Slorgan's orders, the appellant iuvestigated Uls commercial standing, 
and ascertained, from hls report and statement made to R. G. Dun & Co.'s 
Commercial Ageney, that he clalmed to hâve assets amountiug to $02,604.33, 
wlth liabllities àmounting to only $23,432.74, and showliig that his assets 
included cash value of stock on hand of $27,980.15, cash value of stock in 
transit, $0.000; accounts and bllls recelvable consldered good, $20,7?.2. and 
real e.st;ite of the value of $4,000, over and above exemptions. His liabllities 
cousisted of amounts due upon open accounts, $200.88; for merchandise 
cloued by notes, $22,G32.3(>; loans Irom bank, $000. Thereupon, and relying 
on the said statement so made by Morgan, his orders for 50 wagons on the 
ternis proposed were accepted and the goods were sblpped to bim to Cor- 
sicaua, Tex., and to Ennls, Tex. On August 10, 1004, he executed and de- 
Uvered to appellant hls notes for the speelfied paymeuts. On or about Octo- 
ber 27. 1004, the appellant recelved an invitation from Morgan to attend a 
creditors' meetnig at Corsicana on the Sth of November, following. Appel- 
lant then began investigations, which satlsfied it that the statements made 
by Morfiiin to R. G. Dun's Commercial Ageucy were false, and fraudulently 
mîide fur the purpose, and with the intention of establishlng a false basls of 
crédit, and were made with the frauduient inteut to deceive the commercial 
world geuerally, and the appellant in particular, and that Morgan, at the 
tiiiie said statements were made, was insolvent and hls liabllities largely 
exeeeded his assets. A"s soon as appellant discovered the fraud perpetrated 
upon it, It elected to rescind the eontract of sale, and on November 7, 1904, 
brouirht suit in the proper state court against Morgan, and obtalned writs 
of séquestration for the selzure of the goods to be held subject to the order 
of the court, and prayed judgment for tbe wagons, for costs and for gên- 
erai relief. One of thèse writs of séquestration was executed immedlately 
by seizing the wagons found in Navarro county. Two days after the bring- 
Ing of tbe suit by the appellant in the state court, as just rectted, certain 
creditors of Morgan presented an involuntary pétition in bankrujitcy against 
him In the bankruptcy court for the district which emhraced Morgan's rési- 
dence, and on the following day, to wlt, November lOth, made an application 

• Rehearing denied February 10, 1907. 
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to tho référée for the appointment of a receiver to take possessîon of the 
property belonging to the bankrupt's estate until a trustée eould be appoint- 
ée! and liad qualifled. Such receiver was inuiiediately appointed, and tooli 
possession of the banlirupt's estate, including tUe goods clainied in tlie ap- 
pel lant's suit and ou sorne of which the writ of seciuestration to the sheriff 
of Navarro county had been levled. On Deeemher làth the receiver returnea 
an Inventory of ail the property belonging to tlie bankrupt estate, as far as 
the saine had then come to his knovvledge, including therein the goods clainied 
by the appellant, and on January 4, ]!)05, tlie receiver aj)plied for an order 
to sel] ail of the property free from incunibrances, of whieli application notice 
was duly given to ail the known creditors and parties in interest to show 
cause, if any there be, why the sale should iiot be made. On December 31, 

1904, "VV. M. Morgan & Bro. were duly adjudicated hankrupts. Pending the 
giviug of the notice of the application for sale, the flrst creditors' meeting 
was held on January 23, 3005, at whieli meeting the appellee, wlio resided 
in Corsicana, Tex., was appointed trustée, and on tlie sanie day was, as 
such trustée, ordered to sell ail of the property whieli had been so iiiventoried 
by the receiver. On Februar.y- 11, liJOS, the appellant, on leave, amended 
its pétition in the state court, by showing to tlie court what had been clone 
under the séquestration writs and adding the following avernient : "Plain- 
tiff is mformed and believes and hère charges that suhse(iuent to the levy 
and seizure of the wagons by the sheriff of this county (Navarro) and sub- 
séquent to the tinie wlien the writ to Bllis eoiint.v should hâve been levied, 
certain of the creditors of défendant W. AI. Jiorgan filed a pétition in the 
United States District Court at Dallas, Tex., to liave him ad.judged a hankrupt, 
and that thereafter said Morgan was adjudged a bankrupt by said court, 
and the défendant. Ballew, has been appointed trustée for his estate, and is 
now as such trustée in the possession of ail of said wagons hère sued for, 
claiming same as a part of the said Morgan's estate. Plaiutiff now aks that 
said Ballew, trustée in bankruptcy, be niade a ])arty hereto, and that on 
trial it hâve .iudgment for its said wagons against both Jlorgnn and Ballew. 
It further prays for co.sts and gênerai relief. ' On this amended pétition 
there is indorsed : "I hereby accept service of the above jietition, waive is- 
suance of citation and enter iny appearance at March terni, February 11, 

1905. [Signed] W. W. Ballew, Trustée of W. M. Morgan." 

The trustée prcsented a plea in abatement to the jurisdiction of the state 
court, in which he set up, in substance : "That the suit of the Linstroth 
Wagon Company was instituted against W. M. Morgan witliin less than 
four months prior to the bankrupt proceedings instituted against W. M. Mor- 
gan by Jos. W. Moon Buggj' Company et al., in the United States District 
Court for the Northern District of Texas ; that at the tinie of the filing of this 
suit against W. M. Morgan by plaintiff lierein, tlie said Morgan was in pos- 
session of the goods sued for, under valid coutract and piircluise, and that 
the title to said goods had passed to Morgan long prior to tlie filing of the 
suit herein, and that when JMorgan was ad.1udicated a bankrupt the title 
to said goods vested in said W. W. Ballew. immediately upon his élection 
as trustée, and that no action in this court can defeat the .iurisdiction of the 
bankruptcy court in the administration of ail the assets that were in the 
possession of Morgan at the time of the filing of the pétition in bankruptcy, 
and for four months prior tliereto ; that this suit was instituted only a tew 
days before bankrupt proceedings were filed, and that tho right of the 
bankruptcy court over the property is not onl.v superior to that of the state 
court, but is exclusive, regardless of any action tal^en in the state court 
vvhose jurisdiction in such cases is divested i)y the bankruptcy proceedings, 
and this court has no right to further proceed herein." The saine matter 
substantially was presented in exceptions to the plaintiff's jM^tition, and not 
waiviiig the plea to the .iurisdiction or the exceptions to the pétition, the 
trustée ansvv-ered witli a gênerai déniai, and ]>lead specially that the ap- 
I)ellant had not relied u])on the report made l)y jMorgan to Dun's Mercantile 
Agency, but was speeifically iiotified that th(! ageucy did not accept that 
report as correct, and had informed the iilaintifî that the jirojierty state- 
ment of Morgan in his report to that agency was greatly exaggerated and 
that as a matter of fact he was, in ail probahility, insolvent, and that thus, 
149 F.— Gl 
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with full and tlmely notice of the insolveney of Morgan, the plaintiff made 
an absolute sale of tlie goods to Morgan and accepted his notes therefor wltli- 
out making furtlier Inquiry. He plead further that if it should be held that 
the plalntlfC Is entltled to recover the goods by reason of the avowed false 
and fraudulent statements, the goods hâve in fact been lu the possession oC 
Morgan and the trustée for more than six months under claim of title and 
the goods hâve been stored in the warehouse of Morgan, and he and the 
trustée hâve been compelled to pay rent upon the warehouse and Insurance 
upon the goods, and that plaintiff Is liable for the storage of the goods and 
for the frelght paid from St. Louis to Corsicana and Ennis, and for Insurance 
upon the goods ; that the frelght, storage, and Insurance are reasonably worth 
$1,200, which Is a lien upon the property vs^hlch the trustée Is entitled to hâve 
foreclosed and the property sold to satlsfy the same, coneludlng wlth ap- 
proprlate prayers. 

On April 25, 1905, the case In the state court came on for trial. Plaintiff 
appeared by lis attorney, Morgan made default, W. W. Ballew, trustée, ap- 
peared in person, and both the parties présent announced ready for trial. 
A .lury was waived, and ail questions of fact, as well as of law, were sub- 
mltted to the court, which, havlng heard the pleadiugs read, and the évidence 
adduced, and the argument of eounsel, was of the opinion that the property 
sued for, to wit, 50 complète Linstroth wagons, were obtained from the 
plaintiflC by W. M. Morgan through false représentations, and that thercfore 
plaintiff is entitled to recover the same, and entered judgment accordingly. 
The decree further recites that It appeared to the court that on the 7th of 
November a writ of séquestration was issued in the cause at the instance of 
the plaintiff, and went Into the hands of the sheriff of Navarro county, by 
virtue of which he seized and took into his possession certain wagons sltuated 
In Navarro county, Tex., descrlbed as follows (glving partlcular description), 
which wagons were afterwards dellvered by the sheriff to L. Oarpenter, the 
recelver appointed by fhe référée, and that the sheriff took the receiver's re- 
ceipt for the same, and that the défendant, Ballew, trustée, as such trustée, 
is in the possession of, aud claimiug certain of the foregoing descrlbed wagons, 
including those dellvered by the sheriff to the receiver as belonging to the 
bankrupt estate, descrlbed and valued as follows (giving a minute description 
with value), and announcing that It was the finding of the court that plain- 
tiff is entitled to judgment against said Ballew as trustée for the sald wagons 
in his possession as such trustée, gave and caused to be entered the appropriate 
.iudgment. Xhereafter, on June 28, 1905, the appel lant filed Its application 
before the référée, claiming title to the property which had been adjudged to 
it against W. M. Morgan and against the trustée by the said court, which 
application the référée set down to be heard on the 12th day of July, 1905, 
and issued a rule requlrlng the trustée to show cause on that day why the 
property should not be dellvered by him to the appellant. On the day named 
the trustée filed his answer to the application, in which he set up substan- 
tially the same matters he had urged by his plea, exceptions, and answer 
in the state court. To this answer of the trustée the appellant replled by 
exceptions that the matters stated were not resiwuslve to the issue pre- 
sented by the plaintiff, are evaslve and show no cause of défense against 
the cause of action asserted by Linstroth Wagon Comapny ; that so much 
of the answer as sets up that the sale to W. M. Morgan had passed to him 
the title to the wagons, présents an issue that had theretofore been ad- 
.iudlcated by the district court of Navarro county, Tex., a court of compé- 
tent jurlsdiction with ail parties hère interested before it. It also dénies 
the allégation in the trustee's answer that it appeared in open court and 
refused to claim the property in controversy, but says it had no notice of 
any order of sale being issued ; that it bas never been a party to any pro- 
ceeding in this court, and does not now and never bas occupied the posi- 
tion of a creditor of the bankrupt, but shows to the court that, prlor to any 
bankruptcy proceedings against Morgan, its status as against him had been 
fixed by the suit begun in the district court of Navarro county, Tex.. in 
which the title to the property in controversy was claimed by it, and in 
which suit the question of whether or not the title to the goods in contro- 
versy passed to the bankrupt was adjudicated and doeided ada'ersely to the 
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bankrupt and to the trustée. It dénies that any Judgment by the District 
Court of the United States lias ever been made, enjoining It from asserting 
title to tlie goods in controversy, or enjoining tbe judgment obtained by it 
in the district court of Navarre county, ïex. ; that by the order of that 
court, tlie plaintiiï was directed to présent its application to this court for 
the delivery to it of said goods. 

In support of the application, and of the trustee's answer tliereto, re- 
speetively, the record of the proceedings in the state court and in the banlî- 
ruptcy court were submitted, and on the same day the référée made his order, 
dismissing the application for the possession of the property, providing in 
the order that "nothing herein shall be eonstrued as preveuting claimant 
from prosecuting any reniedy which he may bave against the fund produced 
by the sale of said property in this proceeding." ïo which action and 
judgment of the référée the appellant excepted, and duly filed its pétition, 
asking to bave the same revievved by the judge of the court, stating the 
grounds of its exception and objection to the order, and of its claim for the 
relief asked, which need not be reeited bere. The claim of the appellant 
on certificate from the référée came on to be heard before the district judge 
on î'ebruary 20, 190C, when the trustée stated in open court that the prop- 
erty applied for had been sold since tbe order of the référée, dismissing the 
application, and the pétition for review thereof on certificate had been flled. 
ïhereupon, the court made the order from which this appeal Is taken. The 
order is as follows : 

"It being made to appear to the court that the property In the hands of 
the trustée of the bankruptcy estate, which the claimant Linstroth Wagon Com- 
pany claimed, and by its application to the référée sought to recover, has been 
sold in the due course of the administration of the bankruptcy estate, and 
that the proeeeds of said sale are in tbe hands of the trustée of said estate, 
it is ordered that the certificate herein be returned to the référée for the 
purpose of incorporating thèse acts therein. It is further ordered that the 
claimant be, and it is, hereby permitted to présent its claim before the référée 
in bankruptcy for the funds arising from the sale of the said property. It 
further appearing to the court that the issue raised by claimant in the 
certificate of the référée bas been settled by the sale of tbe property, it is 
ordered that the certificate of the référée upon coming in with the addi- 
tions made thereto, as above provided, stand dismissed, with costs against 
the L/instroth Wagon Company. To which action of the court the Linstroth 
Wagon Company excepts in open court, and gives notice of appeal to the 
United States Circuit Court of Appeals for tbe Fifth Circuit. Upon the 
announeement by tbe court of its décisions on the certificate of the référée, 
the Linstroth Wagon Company presented in open court, and asked leave to 
file what it termed "an amended pétition of complaint," which paper had to 
do with its claim for the value of the wagons sold by tbe référée as such value 
was flxed in a judgment of tbe district court of Navarre county, Tex. The 
court denied leave to file said amended pétition of complaint, and directed 
that wbatever papers the Linstroth Wagon Company desired to file in con- 
nection with such claim be flled before the référée in bankruptcy for his 
action thereon. To which refusai and action of the court the Linstroth Wagon 
Company excepted, and gave notice of appeal to the United States Circuit 
Court of Appeals for the Fiftb Circuit." 

H. L. Stone, for appellant. 

J. E. Cockrell, Edward Gray, and W. W. Ballew, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The features of this case call to mind the opinion which seems to 
hâve been quite prévalent in many quarters at one time while the bank- 
rupt act of 1867 was in force, that the moment a man is declared bank- 
rupt, the District Court, which has so adjudged, draws to itself, by that 
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act, not only ail control of the bankrupt's property and crédits, but 
that no one can litigate with the trustée contested rights in any other 
court except in so far as the Circuit Courts had concurrent jurisdiction, 
and that other courts could proceed no further in suits of which they 
had, at that time, full cognizance; as the resuit of which opinion the 
practice became prévalent to bring any person who contested with the 
trustée any matter growing out of disputed rights of property or con- 
tracts, into the bankruptcy court by service of the rule to show cause, 
and dispose of their rights in a summary way. Against this view of 
the matter and practice which for a time sweepingly prevailed, the Su- 
prême Court steadily set its face. Eyster v. Gaff et al., 91 U. S. 585, 
33 L,. Ed. 403. On the going into effect of the présent act, some of 
the référées in bankruptcy and of the judges of those courts, unmind- 
ful of the teaching of the Suprême Court under the act of 1867, or dis- 
regarding its lesson, began to follow the practice which had prevailed 
under that act against which the Suprême Court had steadily set its 
face. With the usual tendency toward the growing weight of préc- 
édents, that practice had extended and become widely prévalent be- 
fore the case of Bardes v. Hawarden Bank (U. S.) 30 Sup. Ct. 1000, 
44 L. Ed. 1175, distinctly presented for the décision of the Suprême 
Court the question as to wdiether under the act of 1898 a District 
Court of the United States, in which proceedings in bankruptcy had 
been commenced and are pending under the act, bas jurisdiction to 
entertain a suit by a trustée in bankruptcy against a person holding 
and claiming as his own, property alleged to hâve been conveyed to 
him by the bankrupt in fraud of creditors. It was considered that the 
détermination of this question dépends mainly upon the true construc- 
tion of section 3 and section 23 of the présent act (Act Tuly 1, 1898, c. 
541, 30 Stat. 545, 546, 552, 553 [U. S. Comp. St. 1901, pp. 3430, 
3431]), which sections are embodied, in hœc verba, in the opinion of 
the court, and the question of their effect, considering the language of 
each and their relations to one another, was approached by referring to 
the terms, and to the judicial con.struction of the bankrupt act of 1867, 
and comparing its provisions as to the jurisdiction of proceedings in 
bankruptcy, and as to the original jurisdiction of actions at law and 
suits in equity with the provisions of the présent act ; and after a full 
review and discussion of previous décisions and provisions of the act 
under which they were made, and of the analogous provisions of the 
présent act, it was held that the provisions of section 33b control and 
limit the jurisdiction of ail courts over suits brought by trustées to re- 
cover property from third parties, or to set aside transfers of prop- 
erty to third parties alleged to bave been fraudulently made as against 
creditors, and that the District Court of the United States can, by 
the proposed defendant's consent, but not otherwise, entertain juris- 
diction over such suits. 

On the same day, and through the same justice as its organ, the 
Suprême Court announced its décision in White v. Schloerb (U. S.) 
80 Sup. Ct. 1007, 44 L. Ed. 1183. That case, therefore, can hardly 
be considered or read so as to qualify the opinion in Bardes v. Bank. 
In entire consistency with ail the reasoning in the opinion in the Bardes 
Case, the White Case held that, after an adjudication in bankruptcy. 
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an action of replevin in a state court cannot be commencée! and main- 
tained against the trustée for property in the possession of and claim- 
ed by the bankrupt at the time of the adjudication, and in the posses- 
sion of the trustée in bankruptcy at the time tlie action of replevin is 
begun, and that the District Court sitting in bankruptcy has jurisdic- 
tion by sumi7:ary proceedings to compel the return of property so 
seized. This décision rests on principles that are elementary. 

A year later the Suprême Court, speaking through the same dis- 
tinguished justice, who announced the décisions in the cases just cit- 
ed, announced its décision in Bryan v. Bernheimer, 181 U. S. 197, 21 
Sup. Ct. 557, 45 L. Ed. 814, reciting that the property involved in that 
controversy was not hekl by Davidson (private assignée of the bank- 
rupt) under any claim of right in himself, but under a gênerai assign- 
ment, vi'hich was itself an act of bankruptcy; that no trustée had been 
appointed ; that the sale by Davidson to Bernheimer was made after 
and with knowledge of tlie pétition in bankruptcy ; that Bernheimer 
consented to the form of procecding, and that therefore the District 
Court, as a court of bankruptcy, was authorized to décide the matter 
in a summary way; which, in effect, means that Bernheimer was not 
an adverse claimant, and that he had expressly submitted bis claim to 
the court in that proceeding. 

In the case of Mueller v. Nugent, the claimant hekl the money in 
controversy as the agent of bis father, the bankrupt, and without any 
claim of adverse interest in himself; and though he had not, like Bern- 
heimer, submitted himself to the jurisdiction of the bankruptcy court, 
he was held to be amenable to the control of that court bv summarv pro- 
ceedings. 184 U. S. pp. 17, 18, 32 Sup. Ct. 269, 4() t. Ed. 405. In 
the course of the opinion in this case, the remark was made that the 
filing of the pétition is a caveat to ail the world and in effect an at- 
tachment and injunction. In référence to which remark, the Su- 
prême Court afterwards said that it was made in regard to the par- 
ticular facts in the case in vi'hich it was used. York Manufacturing 
Co. V. Cassell, 201 U. S. 353, 26 Sup. Ct. 481, 50 L. Ed. 782. It was 
also said in the Bernheimer Case that the remark made in the Bardes 
Case, that the povv-ers conferred on courts of bankruptcy bv clause 3 
of section 2, and by section 69 (30 Stat. 545, 565 [U. S. Comp. St. 1901, 
pp. 3421, 3450]), after the filing of the pétition in bankruptcy, can 
hardly be considered as authorizing the forcible seizure of such prop- 
erty in the possession of an adverse claimant, was an inadvertence, 
and upon a question not arising in the case then before the court 
which related exclusively to the jurisdiction of the suit by the trustée 
after bis appointment. The Suprême Court has never held itself 
bound by any part of an opinion in any case which was not needful to 
the ascertainment of the right or title in question between the parties. 

Mr. Chief Justice Marshall said, in Cohens v. Virginia, 6 Wheat. 
399, 5 L. Ed. 257 : 

"It is a maxim not to be disrcgnrdpd that fieneral expressions in every 
opinion are to be tulien in connection witli tlie case in wliicli tliose expressions 
are used. If tliey go beyond tlie case, they niay be resp{!ct(>d, but ought not 
to control tlie judginont in a subséquent suit, wlien the very point is presented. 
The reason of this maxim is obvious. Tlie question actually before the court 
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is investigated witli care, and considered in its full extent. Otlier principles 
which may serve to illustrate it are considered in their relation to the case 
decided, but their possible bearing on ail other cases is seldom completely 
investigated." 

And, in Carroll v. Lessee of Carroll et al., 16 How. 287, 14 L. Ed. 
936, Mr. Justice Curtis referred to Ex parte Christy, 3 How. 292, 11 
L. Ed. 603, and Peck v. Jenness et al., 7 How. 612, 12 L. Ed. 841, as 
illustrations of the rule tliat : 

"Any opinion given hère or elsewhere cannot be relied on as a binding au- 
thority, unless the case called for its expression. Its weight of reason must 
dépend on what it contains." 

The trustée takes the property of the bankrupt in cases unaffected 
by fraud, in the same plight and condition that the bankrupt himself 
held it, subject to ail the equities impressed upon it in the hands of 
the bankrupt, except in cases where there lias been a conveyance or 
incumbrance of the property, which is void as against the trustée by 
some positive provision of the statute. Thompson v. Fairbanks, 196 
U. S. 526, 25 Sup. et. 306, 49 E. Ed. 577. The District Court has 
power to ascertain in a particular case presented whether the claim 
asserted is an adverse claim, within the meaning of the provisions of 
the bankruptcy law, existing at the time the pétition was filed, and in 
accordance to the conclusion reached, that court will retain jurisdiction 
or décline to adjudicate the merits. In many cases the jurisdiction 
may dépend upon the ascertainment of facts involving the merits, and 
in that sensé the court exercises jurisdiction in disposing of the pre- 
liminary inquiry, although the resuit may be that it will find it can- 
not go further. And in a case where the court erroneously retains 
jurisdiction to ascertain the merits, its action can be corrected on re- 
view. Louisville Trust Co. v. Comingor, 184 U. S. 26, 22 Sup. Ct. 
293, 46 L. Ed. 413; Mueller v. Nugent, 184 U. S. 15, 22 Sup. Ct. 269. 
46 L. Ed. 405. 

The numerous reported cases decided by the Suprême Court, be- 
ginning with Bardes v. Bank, and including Manufacturing Co. 
V. Cassell, supra, illustrate the application to particular cases of the 
Sound construction p!aced upon the provisions of section 23, in Bardes 
V. Bank, and aid in the inquiry as to whether a given claimant is, in 
truth, an adverse claimant within the meaning of the provisions of that 
section, but did not, and do not, qualify the construction put upon tliose 
provisions in that case. The amendatory act of 1903 gave concurrent 
jurisdiction to the courts of bankruptcy and any state court which 
would hâve had jurisdiction if bankruptcy had not intervened, of suits 
by a trustée for the purpose of such recoveries as are authorized by 
section 60, subd. b, and section 67, subd. e (30 Stat. 562, 564 [U. S. 
Comp. St. 1901, pp. 3445, 3449]), in addition to those which could be 
entertained by the consent of the proposed défendant. Thèse amend- 
ments do not touch the case of the appellant. It does not claim the 
property hère in controversy under any transfer from the bankrupt : 
it expressly disclaims being a creditor of the bankrupt at the time of 
the institution of this suit. The suit is not founded upon a claim irom 
which a discharge in bankruptcy v/ould be a release, and therefore is not 
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subject to the provisions of section lia (30 Stat. 549 [U. S. Comp. St. 
1901, p. 3426]). Before the filing of the involuntary pétition, wliich 
imparted Hfe to the jurisdiction of the court of bankruptcy as to Mor- 
gan and his estate, the appellant asserted its title to the spécifie per- 
sona! property, clearly marked, branded, and distinctly pointed out, 
vvhich it sought to recover against the bankrupt, then in possession of 
it, and obtained appropriate preliminary process for placing the prop- 
erty in safe custody pending the trial of appellant's title thereto. It 
did not seek to acquire or fîx a lien by the levy of its writs of séquestra- 
tion, or by the recovery of a judgment, but to establish its rights to 
the spécifie property and recover, lawfully, the possession of it. The 
appellant could not hâve sued in the Circuit Court, because the value 
of the property was less than $2,000; it could not sue in the United 
States District Court, because that court had no jurisdiction in civil 
cases, apart from its jurisdiction as a court of bankruptcy, and its 
jurisdiction as a court of bankruptcy had then not yet been vitalized by 
the filing of the involuntary pétition. Therefore, it could invoke the 
jurisdiction of the proper state court only, which it did, and by its pé- 
tition and the suing out of the writs for which it prayed, that court ob- 
tained jurisdiction of the cause, and the jurisdiction was not lost, or 
in any way afïected by the subséquent filing of the involuntary pétition 
against Morgan, or by the subséquent adjudication that he was a bank- 
rupt. The trustée might hâve obtained leave of the court of bank- 
ruptcy to appear and défend the suit, and hâve so appeared by leave 
of the State court; but he was not a necessary party, and whether he 
did so appear or not the suit could proceed to final judgment which 
would be binding on the trustée equally with any other party acquiring 
an interest pendente lite. Therefore, so far as the property itself 
or the admitted proceeds of that property are concerned, it is imma- 
terial whether we consider that the trustée became or not, legally, a 
party to the litigation in the state court. It is conceded that he did per- 
sonally appear and plead, and that the issue as to the title was not only 
directly involved as against the bankrupt who made default, but was 
ably contested by the trustée by demurrer, plea, and answer. The 
physical facts appear to hâve been undisputed. The conclusions of 
law and fact deducible therefrom were directly and fully considered, 
and the appellant's ownership of the property adjudged. 

It follows that the District Court erred in retaining possession of 
the appellant's property and proceeding to dispose of the same; and 
that it also erred in dismissing the appellant's application to review and 
correct the erroneous proceedings had before and by the référée, which 
were duly brought to the attention of the court by the proper certif- 
icate; that, in the condition things were at the time the certificate 
came on to be heard before the District Court, it should hâve ordered 
that the proceeds of the sale of the property in the custody of the 
court should be surrendered to the appellant, and without any costs 
against it or any déduction from the amount of the proceeds to meet 
the expenses and charges which were claimed by the trustée, or by 
any of the officers of the court of bankruptcy or the parties to the 
proceedings in that court as a lien against that fund. In support of 
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this conclusion, and without further présent argument, we refer to 
the opinion of this court in Beach et al. v. Maçon Grocery Co. et al., 
135 Fed. 513, 60 C. C. A. 557. 

The action of the District Court sought to be reviewed on this ap- 
peal is wholly reversed, and the cause is remanded to that court, with 
directions to take order therein in accordance with the conclusions 
above expressed. 



ASHBURN V. GRAVES et al. 

GRAVES et al. v. CRAWFORD et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 22, 1907. On Rehearing, 
Fehruary 20, 1907.) 

Nos. 1,50G, 1,525. 

1. QUIETING TiTLE— RiGTIT OP ACTION— POSSESSION. 

In the absence of any local statute affeeting tlie question, a suit in equîty 
to remove a cloud upou the title to real estate (.'anuot be niaintained in a 
fédéral court by a complainant out of possession. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Quieting ïitle, §§ 
8-11, 44, 45.] 

2. Same— Cloud on Title— Dbed Void on Its Face. 

A deed executed by a stranger to the title, or which for other reasons is 
void on its face, to convey title créâtes no sucli cloud upon the title as eon- 
fers jurisdiction on a court of equity of a suit for its cancellation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Quieting Title, 
§ 20.] 

3. INJUNCTION— TEESPASS— PLEADING. 

A bill to enjoin trespass by the cutting of trees does not state a case 
wlthin the jurisdiction of equity, where it shows that the trees are forest 
trees, valuable only for lumber, and there is no allégation that the de- 
fendant is insolvent; and a niere allégation that complainant will suffer 
irréparable injury, without stating facts to support it. is not sufflcient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 232, 
2?>G.] 

Appeal and Cross-Appeal from the Circuit Court of the United 
Statas for the Southern District of Georgia. 

This is a suit in e(iuity by Jenuie L. Graves, Miunie C. Graves, and Ida 
Graves, citizens of New York, agiiiust II. T. Crawford, William McMullin, 
John McMullin, W. W. Ashburn, and John W. Ilightower, citizens of Georgia. 
The property involved in the suit is real estate situated in the Eighth district 
of Colquitt county, Ga., described as lots numbered 353, 354, 3Sa, and 3S4, 
containing 1,9(!0 acres, worth $10,000. 

The bill shows that Eli Graves acquirodthe title from the statoof Georgia ; that 
he conveyed it to Joël S. Graves Mardi 22, 1&18; tliat on June S, 1855, Joël S. 
Graves conveyed the lands to Cyrus S. Graves, who died in 1803 ; and that the 
title passed by opération of law to the complaiuants, two of whom are the 
ehildren, and one the widow, of C.vrus S. Graves. The complaiuants claim 
to hâve inherited title to the lands from Cyrus S. Graves. The lands are al- 
leged to be valuable on account of the lieavy growth of pine timber thereon. 

The following is a condensed statemeiit of the niaterial avermeuts of the 
bill on which the coinplainants basert tlieir right to relief: Complainants in 
the year 1889 consulted A. T. McIntyre. Sr., of tlie flrm of Mclutyre & Me- 
Intyre, attorneys at law, as to the protection of the lands from tresi)assers. 
McIntyre, Sr., advised complainants to obtain the services of William Me- 
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■Mnllin to proteet tho lands from trespassers. Complainants visitod and ex- 
amined the lands, and engaged William McMullin "to look after the lands." 
Ile promised to perform tliis service witliout charge on account of the past 
kindness of one of the complainants to his brother. The complainant Jcnnle 
L. Graves about Aprll 2, 18!)!i, conveyed ail of lier interest in tbe lands to the 
other two conijjlainants. Mcintyre, Sr., was retained to look after com- 
plainants' interest in the laiid, and to pay tUe taxes, and funds vfere left 
witli hini for that purpose. Complainants left with Mcintyre, Sr., such 
"title deeds as they had." Complainants theu returned to New York. Mc- 
intyre, Sr., ])rosecuted a suit against one Norman, who was a trespasser 
on part of the lands, and was jniid a fee for his services. The complainants 
paid the taxes on the lands to the d.ate of the flling of the bill. 

The only part of the bill which connects W. W. Ashburn with the case is 
section 16, which is as follows : "Your orators further aver and charge 
that while the said A. T. Mcintyre so represented your orators as attorney, 
as aforesaid, and was in possession of your orator's title deeds, as aforesaid, 
to wit, on November 5, 1890, the said Mcintyre, as a meniber of the flrm of 
Jlclntyre & Watson, uudertoolc to convey by deed, and in behalf of said 
flrm of Mcintyre & Watson, to said W. AV. Ashburn, the title to the north 
half of the lot No. 353, which deed is reeorded on the records of the clerk 
of the superior court of Col(|uitt county, Ga., February 1, 1890. Tlie said 
"\V. W. Ashburn acceiited said conveyance with full notice that the title to 
said lot of laud was iu your orators, and that the said Mcintyre & Watson 
had no title thereto. And your orators further aver aud charge that the 
said deed constitutes a cloud ni)on the title of your orators' said lands. And 
the said north half of said lot being still covered with a beavy growth of 
marlîetable pine timber, and being chiefly valuable by reason of the opportu- 
nity to scll said timber, the said cloud upon your orators' title prevents your 
orators from selling the said tind)er, to the great wrong and injury and loss 
of your orators ; and your orators further aver and charge on information 
that the said W. W. Ashburn bas leased the timlior privileg(!s on the said 
north half of said lot No. 3.53 to the said John W. Ilightower, who is about to 
proceed, under the said W. W. Ashburn, to eut aud convey away said timber, 
to the great wrong and injury of your orators, and through other persons 
acting under him bas boxed the trees and taken the turpeutine from other 
Ijortions of said lot No. 3,53." 

It is alleged that by fraud or mistake lot No. 3S3 was sold at a receiver's 
sale; that Mcintyre. .Tr., of the flrm of Mcintyre & M(dntyre, who at the 
finie were comi)lainants' attorueys, in possession of their deeds, bought tho 
lot for >?5, saying tliat lie bought for orators, but tool^ deed in his own name. 
The lot was worth .'■;2,r)00. Tlie fat'ts were concealed from the complainants. 
Afterwards Mcintyre, Jr., died, and Ilayes was apiiointed his administrator. 
By a fraudulent agrecment — llayes being ignorant of the fraud — Hayes, as 
administrator, conveyed lot No. 383 to John McMullin, son of William Mc- 
Mullin, and John McMullin conveyed it to II. T. Crawford. The order of 
sale was obtained by iMcIntyre, Sr., who wrote the conveyances. The bill 
then makes averments charghig II. T. Crawford with trespassing on lot No. 
383 iu Becember, 1898 ; tliat he commenced "to box trees on said lot for 
turpeutine pur])oses." It also charged that Crawford eutered upon the "south 
halves of lots 3ô3 and ;î."i4, and eut timber on jiarts of the sanie, and used the 
same for turpentine purposes, and is continuing his tres]iasses thereon, and, 
uniess restrained by the orders and deerees of this court, will destroy the 
entire timber and tui-pentine values of said lots." 

As to tho injury the comiilainauts will sulïer, the following averment is 
made : "Your orators further aver and ch;irge on information that said 
trespassers, knowing the fact that your orators were defenseloss females resid- 
ing in a distant state, bave taken Mdvantage of your orators' absence, and 
iiave advanced from one step to another in the wrongs and injuries upon your 
orators in and aboxit said lands, and that they bav(î eombined and coniederated 
in said wrongs with the attornoys and agents aforesaid left by your orators 
in that locality to look after your orators' interests there, and that, uniess 
the trespassers aforesaid are restrained and enjoined by the orders and de- 
erees of this court, your orators will sufCer irréparable loss and injury." 
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The bill contains elaborate allégations as to William McMullin bringing 
a suit against complainants In a court of law by attachment and obtainlng 
Judgment for a large sum, and maliing levy and threatenlng a sale of oom- 
plainants' property ; but, as the court below canceled this judgment, and Mc- 
Mullin lias not appealed, tUere is no question before this court as to that part 
of tbe bill. 

The bill coneludes with a prayer for an injunction against ail the de- 
fendants to restrain them from boxing trees on any of the lands; that the 
fraudulent deeds and leases undcr wliich défendants hold be canceled, and foi- 
an aceounting and decreos against défendants for the value of turpentine and 
timber used by them, respeetively. 

The défendants flled demurrers to the bill. The court overruled the demur- 
rers. The défendants theu flled auswers. Evidence was taken, and the case 
was tried on its uierits. 

The court entered a final decree substantially as foUows: Tliat the bill as 
to H. T. Orawford be disniissed for want of équitable eognizance as showu by 
the proof, without préjudice to the right of the complainant to sue at law, the 
title to lot 383 and sont!, half of lot 353 not being passed on ; that complain- 
ants hâve a iierfect légal title to lots 3i54, 384, and north half of 353, and arc, 
entitled to the relief prayed against ail the other défendants; that the fraud- 
ulent judgment obtained by William McMullin be canceled; that a i)erpetual 
injunction be granted as to AV. W. Ashburn and .John W. Hightower and the 
Union Lmnber Company, and ail pcrsons claiming uuder them, as to lots 354, 
384, and north half of 353 ; tliat judgment is given complainants against W. 
W. Ashburn for .$370.75 for the turpentine taken from the north half of lot 
353 prier to the tiling of the bill; tliat judgment is given complainants against 
W. W. Ashburn, and his lessees, Hightower and Union Lumber Company, for 
$1,076, for the value of timber eut from the north half of lot 353 pending the 
suit (and in violation of the injunction of the court) ; that the lease made by 
Ashburn to Hightower and the Union Lumber Company be canceled. 

Ashburn appealed from this decree, and assigns that the court erred in over- 
ruling his deniurrer to the bill, and in decreeiiig against him on the merits. 
None of the other défendants apyjeal. Tlie («mplainauts hâve sued out a 
cross-appeal. They assign that the court erred in disinissing the bill as to 
H. T. Crawford, and in failing to grant relief against Orawford. 

Robt. L. Shipp, for appellant. 

Marion Erwin, for appellees. 

Marion Erwin and M. P. Callaway, for cross-appellants. 

Robt. L. Shipp and Saml. B. Adams, for cross-appellees. 

Before FARDEE and SHELTÎY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Jndge, having made tlie foregoing statement of 
tlie case, delivered the opinion of the court. 

Under rule 25 of this court the appeal and cross-appeal hâve been 
argued together as one case. Bucki v. Atlantic Lumber Company, 
93 Fed. 765. 35 C. C. A. 590. 

The appellant, Ashburn, assigns that the court below erred in over- 
ruling his demurrer. One of the grounds of demurrer was that there 
was no equity in the bill; that the complainants' remedy at law was 
ample and complète. 

The only mention of Ashbinm in the bill is in the sixteenth 
paragraph, which we bave copied in fuU in the statement of the 
case. The averments, in brief, are that Mcintyre, one of the 
complainants' attorneys, conveyed to Ashburn the north half of 
lot No. 353, which was owned in fee by the complainants, and that 
Ashburn accepted the deed and had it recordcd; that Ashburn had 
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leased to John W. Hightower the timber privilèges on the north half 
of the lot; and that the lessee, under the lessor, is about to proceed to 
eut and convey away said timber, and through other persons has boxed 
the trees, and taken turpentine from trees on other portions of the lot. 
The contention is that thèse averments give the court jurisdiction in 
equity to reniove a cloud on the complainants' title by canceling the 
deed that Mcintyre made to Ashburn, and that thèse averments con- 
fer jurisdiction to enjoin the threatened trespass. 

The jurisdiction of courts of equity to remove clouds from title is ex- 
ercised for the reason that the deed, or other instrument constituting the 
cloud, may be used to injuriously or vexatiously embarrass the complain- 
ant's title. There are well-established limitations upon the exercise of 
the jurisdiction. A plaintiff having the légal title, and not in possession, 
will ordinarily be left to his action of ejectment. This is the familiar 
doctrine of the fédéral courts. United States v. Wilson, 118 U. S. 
86, 89, 6 Sup. Ct. 991, 30 L. Ed. 110 ; McGuire v. Pen.sacola City Co., 
105 Fed. 677, 44 C. C. A. 670. When a local statute gives the remedy 
by bill in equity to remove a cloud on the légal title, without requiring 
the complainant to first obtain possession, the remedy may be ad- 
ministered in apprcpriate cases by the fédéral courts. Southern Pine 
Co. V. Hall, 105 Fed. 84, 88, 44 C. C. A. 363. But we know of no 
such local statute aflfecting this case. What does the bill show 
as to the possession of lot No. 353 ? The appellee quotes authority 
to the efifect that, if complainants allège that they are "seised in fee 
simple," that is a sufficient allégation of possession. Gage v. Kauf- 
man, 133 U. S. 471, 10 Sup. Ct. 406, 33 L. Ed. 735. That is true, but 
we fiind no such allégation in the bill. The extent of the averment 
is that the complainants inherited the property from Cyrus S. Graves. 
So far from alleging possession by the complainants, the bill tends to 
show that Ashburn, by his lessee, is in possession. It is alleged that 
Ashburn accepted a deed to the property from Mcintyre ; that he "has 
leased the timber privilèges" on it to Hightower, who is about to pro- 
ceed to eut the timber and to carry it away, and through other per- 
sons acting under him has boxed the trees, and has taken the tur- 
pentine from trees on other portions of the lot. Thèse averments 
certainly do not show that the complainants are in possession of the 
property, and we think that they are intended to show that Ashburn 
and his lessee are in the wrongful possession of it. For that reason 
the bill cannot be maintained as one to remove cloud from title. 

If this difficulty were out of the way, do the averments of the bill 
show such apparent title in Ashburn as to constitute a cloud on com- 
plainants' title? The conveyance was made to Ashburn by Mcintyre 
and one Watson. There are no allégations to show that either one of 
them had any apparent title to convey. They are strangers to the title 
set up by the complainants. If the complainants were in possession 
of the lot, and Ashburn sued for it, this deed to him, on the aver- 
ments of the bill, would not enable him to recover. It would not 
make a prima facie case for him. No facts are alleged that, taken 
with the deed, would affect the title of the complainants, or interfère 
with their possession, if they were in possession. Ashburn's title, as 
shown by the bill, would fall of its own weight, and the complainants 
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would never be troubled to offer any évidence. Such a deed, under the 
facts averred in the bill, is not a cloud on title. Tiiompson v. Etowah 
Iron Co., 91 Ga. 538, 17 S. E. 663 ; Pixley v. Hnogins, 15 Cal. 127 ; 
Rea V. Longstreet, 54 A!a. 291. It is true that Mr. Pomeroy, while 
admitting that the weight of authority sustained it, objected to this 
doctrine, and expressed the opinion that eqnity should go so far as to 
cancel a deed void on its face (4 Pomeroy's Eq. Jur. [3d Ed.] § 1399), 
but the Suprême Court indorses the view that a void deed créâtes no 
such cloud as confers equitv jurisdiction. Hannewinkle V. Georgetown, 
82 U. S. 547, 21 L. Ed. 231; Rich v. Braxton, 158 U. S. 375, 15 Sup. 
Ct. 1006, 39 L. Ed. 1022. 

The only other alleged ground of ecjuity Jurisdiction in the case as 
against Ashburn is to enjoin him from cutting the timber on tbe land. 
The bill shows that the trees are not shade trees in a yard, or on a 
lawn, or trees of any spécial value to ornament grounds. They are 
merely forest trees, the value of which may be easily estimated. 
There is no averment in the bill that Ashburn is insolvent. There is 
nothing in the bill to show that the remedy at law is not ample and 
complète. The bill, therefore, contains no equity as one to enjoin 
the cutting of the timber. West v. Walkcr, 3 N. J. Eq. 279, and 
notes; Cowles v. Shaw, 2 lowa, 496; Paddock v. Davenport (N. C.) 
12 S. E. 464; Jérôme v. Ross, 7 Johns. Ch. (N. Y.) 314; 1 High on 
Injunctions (4th Ed.) §§ 676, 699. 

In référence to trespasses by Crawford, it is alleged that, unless 
said trespasses "are restrained and enjoined by the orders and de- 
crees of this court, your orators will suffer irréparable loss and injury." 
If this language be construed as appHcable to Ashburn, it is im- 
material. It is the mère conclusion or opinion of the pleader. Such 
facts must be stated as show the injury to be irréparable. This aver- 
ment is not sufficient. Cruickshank v. Bidwell, 176 U. S. 75, 81, 
20 Sup. Ct. 280, 44 E- Ed. 377. 

The bill showed no grounds of équitable jurisdiction as a suit 
against Ashburn, and his demurrer should bave been sustained, and 
the bill dismissed as to him without préjudice to the rights of the com- 
plainants to sue at law if they were so advised. 

We are of opinion that the learned Circuit Court decided correctly in 
dismissing the bill as to Crawford, and that the cross-appellants are 
entitled to no relief by their appeal. 

On the appeal of Ashburn, the decree against him is reversed, and 
the cause remanded, with instructions to sustain his demurrer and to 
dismiss the bill as to him. The costs of the appeal will be taxed against 
the appellces, and the costs of the cross-appeal against the cross-ap- 
pellants. 

FER CURTAM. The application for a rehearing is denied. See 
Southern Pine Company v. Hall, 105 Fed. 84, 44 C. C. A. 363, and 
cases there cited. 
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KNUDSEN-FERGUSON FRUIT CO. v. CHICAGO, ST. P., M. & O. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 1,237. 

Payment — EicirT to Recover — Demand Paid Witiiout Duees.s or Ob.tection. 
A consisuee of a shipmont of fruit, wliicli, after tlie saine was de- 
livered to it and with full knowledse of tlie facts, paid witiiout oljjection 
the charges of tlie carrier, includixag a charge for icing in transit, in 
addition to the published tarife rate for earriage, cannot tliereafter main- 
tain an action to recover baclc the amount of such icing charge, on the 
ground that it was illegally e.xactod. 

[Ed. Note. — For cases in point, soe vol. 39, Cent. Dig. Payment, §§ 254- 
261, 287.] 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

To revlew tlie judgment of the Circuit Court in an action brought by plain- 
tifE in error to recover .$4.5, claimed to bave béen illegally exacted by défend- 
ant in error as a charge for icing service rendered in connection with the 
transportation of a car load of peaches, this writ was prosecuted. The Michi- 
gan Central, Chicago & Northwestern, and Chicago, St. Paul, Minneapolis & 
Omaha Railway Companies operate a continuons Une from South Ilaven, Mich., 
to Dulnth, ilinn., the points of origin and destination, respectively, of the ship- 
ment in question. As required by the interstate commerce law, thèse three 
companies had filed tarife schedules exhibiting tbeir charges for the transporta- 
tion of fruits between the points mentioned. Thèse scliedules also stated that 
the published charges for transportation did not include the cost of icing in 
transit, but that the carrier would impose an additional charge for such serv- 
ice. When the peaches were turned over to the initial carrier, that company 
reeeived from tlie consignor, Gill & Crary Fruit Company, a shipping order, 
as follows: 

"Shipping Order Michigan Central Railroad Co. 

"Sept. 7, 1903. 
"Gill & Crary Fruit Co., Ltd. 

"Tlie Michigan Central Railroad Company will receive and carry the prop- 
ertj' marked, consigned and destined as indicated below to the said destina- 
tion, if on its road, otherwise wilI deliver to another carrier on the route of 
said destination. 

"It is mutually agreed, as to each carrier of ail or any of said property 
over ail or any portion of said route to destination, and as to eacli party at 
any time Interestod in ail or any of said property, that every service to be 
perfornied hereunder shall be subject to ail the conditions, whether printed 
or written, herein contained, both on tlie face and on the back hereof, and 
which are hereby agreed to by the shipper and by him accepted for himself 
and his assigns as just and reasonable. 

"Marks, Consignées Description of R'eight Sub.iect 

and Destination. Articles. to Correction. 

"Knudsen-Ferguson 400 bushels peac-lies 

Fruit Co. in baskets with wond taps. 20000 Ib. 

"Duluth, Minn. S. L. & C. Gtd. 

Icing $4.5.00. 

"F. G. E. 16274 Re-ice at Chgo and St. Paul. 

"Via C. & N. W. Gill & Crary Fruit Co., Ltd. Consignor." 

The shipnient reached Duluth and was delivered by défendant to plaintiff 
on Seriteniber 12, 1003. On the 22d of Septeniber the de rendant presented 
to plaintiff a freight bill, including the item of .$138.44, whicli amount was 
made up of §93.44, the charge for trausporting the peaches calculated at the 
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published rate for that service, and $45 Icing charge. The plaintîff pald thls 
bill on the day it was presented. In Oetober of tbe following year the plain- 
tiff instituted suit for the recovery of the §45 and attorney's fées. The com- 
plaint allèges that when the peaches reached Duluth, and while they were 
yet in the possession of the carrier, the défendant demanded that plaintifC pay 
the amount of the icing charge, and refused to deliver the shipment until 
such payment was niade; that the charge was unlawful, and that plaintifC 
was obliged to pay the money to get the shipment released ; in other words, 
that it was a case of duress of goods. 

Roger S. Powell, for plaintiff in error. 
C. D. Severance, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and LANDIS, 
District Judge. 

LANDIS, District Judge, having stated the case as above, delivered 
the opinion of the court. 

The plaintiff's tlieory of defendant's liabiUty is that peaches, being 
of a perishable nature, cannot be transported in safety the distance 
between South Haven and EHiluth (some 800 miles) without réfrigéra- 
tion in transit ; that the law imposes upon the carrier the duty to carry 
safely ; that therefore, when the carrier pubHshes a rate for the trans- 
portation of such perishable commodity, the obligation to refrigerate 
rests upon the carrier as an inhérent essential to safe transportation, 
the performance of which obligation, as contended by plaintiff, gives 
the carrier no right to impose an additional charge therefor. This 
would be an interesting question, were it before us for examination ; 
but in our view of the case, the plaintiff having paid the money with 
full knowledge of ail the facts and after the goods had been turned 
.over to it by the défendant company, we are precluded from a considéra- 
tion of whether or not the carrier has a right to impose a charge for 
icing service in addition to the published rate for transportation. 

The rule is that a party may not recover back the amount of an unlaw- 
ful demand, when he has voluntarily paid the same with full knowl- 
edge of ail the facts, uniess the payment was made "to emancipate the 
person or property from an actual and existing duress imposed by the 
party to whom the money is paid." Brumagin v. Tillinghast, 18 Cal. 
265, 79 Am. Dec. 176 ; Baltimore v. Eefferman, 4 Gill (Md.) 435, 45 Am. 
Dec. 145 ; Lamborn v. Commissioners, 97 U. S. 181, 24 L. Ed. 926. 
On the other hand, the action to recover back may be maintained "if 
the payment is caused, on the one part, by an illégal demand, and made, 
on the other, reluctantly and * * * without being able to regain 
possession of the property except bv submitting to the pavment." 
Maxwell v. Griswold, 10 How. (U. S.) 242, 13 L. Ed. 405. 

In the pending cause, as seen above, the carrier's published tariff 
schedules notified the shipper that for furnishing ice in transit a 
charge in addition to the published freight rate would be made, and 
the shipping order of the consigner (who, for this purpose, was the 
agent of the plaintiff, consignée) specifically included the item for ré- 
frigération by name and amount. The shipment was delivered to the 
plaintiff September 12th, and 10 days thereafter the défendant pre- 
sented its bill, which, without even an expression of dissatisfaction, the 
plaintiff paid. Obviously, there was no duress of goods. 
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The payment having been deliberately made with full knowledge 
of ail the facts, and after the shipment came into the possession of 
the consignée, the legality of the icing charge is net before us for dé- 
termination, aud the judgment is affirmed. 



EUCLID NAT. BANK et al. v. UNION TRUST & DEPOSTT CO. 
(Circuit Court of Appeals, B'ourtli Circuit. December 14, 1906.) 

No. CG4. 

1 Bankeuptcy— Ordees— Review— Mode. 

Wliere an order vvas entered in bankruptcy, merely denylng petîtioner'a 
right to partlcipate in ttie Individual assets of tlie banlirupt nntil tlie 
indlTidual creditors had been first paid, and no order was entered ei- 
tlier by the référée or District Court rejecting petitioner's clairo, sucli 
order was reviewable on a pétition for review, and not solely by appeal, 
under Banljr. Act July 1, 1S98, c. 541, §§ 24, 2ôa, 30 Stat 553 [U. S. 
Comp. St. 1901, pp. 3431, 3432]. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Bankruptcy, § 915.] 

2. Samk—Paktneeship— Individual Assets— Application. 

Where a member of an Insolvent flrm was adjudged a bankrupt, and 
the firm had no assets, firm creditors were not entitled to share in the in- 
dividual nssets of the bauki-upt partner, which were insufficient to pay 
bis individual debts, under Bankr. Act July 1, 1S9S, c. 541, | 5, subsecs. 
"f," "g," "h," 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424], providing that 
the net procceds of the Individuafestate of each partner shali be applied 
to the payment of his individual debts, and that the surplus only shall 
be applied to pay partnership debts, etc. 

[Ed^ Note. — ITor cases in point, see Cent Dig. vol. 6, Bankruptcy, § 5G3.] 

Pétition to Review, in Matter of Law, a Décision of the District 
Court of the United States for the Northern District of West Virginia, 
at Clarksbiirg. 

For opinion below, see 142 Fed. 588. 

C. D. Merrick, for appellants. 
B. M. Ambler, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILi;, 
District Judge. 

WADDILL, District Judge. This is a pétition to review, in mat- 
ter of law, the action of tlie United States District Court for the North- 
ern District of West Virginia, rendcred on the 15th day of January, 
1906, whereby said court adjudged and determined that the petitioners, 
creditors of the firm of Henderson, Barrett & Co., of which the bank- 
rupt, H. C. Henderson, was a partner, were not entitled to share in the 
individual assets of the said H. C. Henderson, who had been adjudged 
a bankrupt, until his individual creditors had been first paid. The facts 
in the case are briefly thèse: H. C. Henderson was duly adjudged a 
bankrupt, and the Union Trust & Deposit Company was chosen as 
trustée of his estate in bankruptcy. Pending the bankruptcy proceed- 
ings, the petitioners for review hère, creditors for a large amount of 
the firm of Henderson, Barrett & Co., in which the bankrupt was a 
partner, sought to prove their claims in Henderson's bankruptcy pro- 
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ceeding ; their contention being that, inasmuch as there were no assets 
of the firm, they had the right so to do. It was conceded that the in- 
dividual assets of the bankrupt were net sufhcient to pay his individual 
creditors in full; that the firm was insolvent; that there was no 
Suivent partner thereof, and the firm as such, had not been adjudicat- 
ed bankrupt. The référée denied the right of the partnership 
creditors to participate in the dividend arising from the estate of the 
bankrupt, H. C. Henderson, until his individual creditors had been 
fully paid. From thjs action of the référée, an appeal was duly taken 
to the District Court, and that court, taking the same view of the law, 
approvpd and confirmed his finding, and this pétition for review of 
the District Court's action was applied for. 

The question presented for our considération is the correct interpréta- 
tion of the provisions of Bankr. Act July 1, 181)8, c. 541, § 5, subsecs, "f," 
"g," "h," .30 Stat. 548 [U. S. Comp. St. 1901, p. 3424], respecting the 
distribution of the estâtes of bankrupts between individual and social 
creditors. A preliminary question is raised which it is necessary first 
to dispose of, namely, the appellees moved to dismiss the pétition on 
the ground that the relief sought could only be secured by appeal 
pursuant to sections 24 and 25a of the bankrupt law, and not by a 
pétition for review. It is true that the last-named section, paragraph 3, 
contemplâtes that appeals shall be taken in case of the allowance or 
rejection of a debt or claim in excess of $500, and that that is the ap- 
propriate remedy, and not a pétition for review; but we think upon a 
careful perusal of the two sections in question it will be apparent that 
the action complained of was not such a rejection of the dcbt 
claimed as is contemplated in the act regarding appeals. Neither 
the référée nor the lower court rejected the debt of the petitioners, 
but denied to the holders of the debts the right of participation in the 
individual assets of the bankrupt until the individual creditors had been 
first paid. The petitioners would share to the full extent of their debts, 
in any distribution of the individual estate, after the extinguishment of 
the individual debts, had there been sufficient assets. The motion to 
dismiss should therefore be denied. 

Corning to the merits of the case, clauses "f," "g," and "h" of 
section 5 of the bankrupt law are as follows : 

"f. The net proceeds of the partnership property sliall be appropriated to tlie 
payment of the partnership debts, and tlie net ))roeeeds of the individual estate 
of each partner to the paynieut of his individual debts. Should any surplus 
remain of the property of any partner after paying his individual debts, such 
surplus shall be added to the partnership assets and be applied to the payment 
of the partnershi]) debts. Should any surplus of tlie partnership property 
remain after paying the partnership debts, such surplus shall be added to the 
assets of the individual partners In the proportion of their respective interests 
in the partnership. 

"g. The court niay permit the proof of the claim of the partnership estate 
against the individual estâtes, and vice versa, and may niarshal the assets of 
the partnership estate and individual estâtes so as to i)revent préférences and 
secure the équitable distribution of the property of the several estâtes. 

"h. In the event of one or more but not ail of the members of a partnership 
being ad.judged bankrupt, the parnersliip propery shall not be administered in 
bankruptcy, unless by con.sent of the partner or partners not adjudged bank- 
rupt; but such partner or partners uot adjudged bankrupt shall settle the 
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partnersliip business as expeditiously as its nature will permit, and account 
for the iuterest of the partner or partners adjudged Jjanlcrupt." 

The language of subsection "î" would seem to be too clear to admit 
of serious doubt as to its meaning, namely, that the estate of the in- 
dividual bankrupt should be first appUed to individual debts, and those 
of the firm to tlie firm debts, and that only the surplus of the estate 
over and above what was necessary to pay the individual debts on the 
one hand, or the social creditors on the other, could be used and applied 
alike to the payment and adjustment of the individual and partnership 
debts, as the case may be. Indeed, the act plainly limits this latter ap- 
plication of the assets to the surplus thereof, as distinguished from the 
estate generally. The contention, however, is earnestly made that not- 
withstanding the clear and unambiguous provisions of the act, and the 
apparent justice thereof, a différent ruie should be adopted, and an ex- 
ception made in cases where there is no partnership estate, and that 
in such a contingency the social creditors hâve a right to share along 
pari passu with the individual creditors, in the distribution of the latter 
estate. The question thus raised is not a new one, either under this or 
the former bankruptcy acts, and has given rise to much discussion in 
this country and in England, rcsulting in many conflicting décisions, 
and an apparently hopeless confusion of the subject. We are disin- 
clined to enter into a gênerai discussion of the varions and irreconcil- 
able opinions found in the reported cases. The décision of Judge Low- 
ell in Re Wilcox (D. C.) 94 Fed. 84, contains an extended revievi' of 
the entire subject, and especially a history of the lavv, to which we 
take the liberty of referring. The Circuit Court of Appeals of tvvo of 
the circuits hâve taken antagonistic views of the présent bankruptcy 
act. In Conrader v. Cohen, 121 Fed. 801, 58 C. C. A. 249, a décision 
of the Circuit Court of Appeals for the Third Circuit, the petitioners" 
right to share as partnership creditors in the individual assets 
of the bankrupt is fully recognized ; and in Re Jane.s, 133 Fed. 
912, 67 C. C. A. 216, a décision of the Circuit Court of Appeals 
for the Second Circuit, the contrary view is taken. A careful 
considération of the entire subject and review of the authorities con- 
vinces this court that, whatever may hâve becn the correct rule under 
former bankruptcy acts, the lat«:er case, a décision of Judge Lacombe, 
of the Second circuit, concurred in by Judges Wallace and Townsend, 
présents the correct construction of the law under the présent act ; and, 
hovi'ever much force there may bave been in the contention made by 
petitioners under the former bankruptcy acts, or what may be the cor- 
rect gênerai doctrine applicable to the settlemcnt and distribution of 
partnership estâtes, that it was clearly within the power of Congress 
to adopt a method for marshaling such assets, to be applied to the re- 
spective classes of creditors, which it has donc, and in terms too clear 
and comprehensive to admit of the necessity for interprétation further 
than to adopt and follow its plain mandates. To ingraft upon this act 
the exception sought to be maintained by the petitioners would be 
manifestly improper on the part of the court, and in the language of 
Judge Lacombe in Re Janes, supra, would be judicial législation. An 
able discussion on the subject will be found in the opinion of the 
149 F.— 02 
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lower court (128 Fed. 527), to which we refer, as aiso to In re Mills 
(D. C.) 95 Fed. 269, and In re Corcoran, 12 Am. Bankr. Rep. 283. 
For the reasons given herein, the action of the lower court is in 
ail respects approved, and the pétition for review denied. 



EVANS V. JOHNSON. 

(Circuit Court of Appeals, Eiglith Circuit. October 6, 190G.) 

No. 2,24.3. 

CORPOBATIOTJS— TTl^TKA VlKES AOT— GUABANTY— ESTOPPEL. 

H., being indebted to clfiimant on certain notes and desiring to form a 
corporation to tal<e over hls marchandise business, informed claimant of 
his intention. Claimant demanded that, if H. did so, the corporation 
should guaranty the paper. H. l'ormed the corporation and sold the busi- 
ness to it, talfiug in return full paid capital stocli, after which H., as prés- 
ident of the corporation, indorsed a guaranty on the notes to claimant on 
behalf of the corporation, after which H. acquired ail of the corporation'» 
stock. Hcld, that the corporation, never haviug received any beneflt from 
its ultra vires act in guarantjàng such notes, was uot estopped to deny 
the power to exécute such guaranty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1554-1558.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Appeal by the trustée in bankruptcj' of the Hansen Mercantile Company 
from au order allowing the claim of .lohnson. In February, 1901, .Johnson sold 
to Hansen his interest in a mercantile business previously owned in partner- 
ship, and in part payment took Hansen's Personal notes for $9,000. Hansen 
continued the business in his own nanie for nearly two years. He removed the 
goods to another town and reduced the principal of the notes to $7,500. In 
.Tanuary, 1903, he caused the mercantile company to be incorporated under 
the laws of Minnesota with power as expressed in its charter to transact a 
mercantile business, He sold to the company his stock of merchandise then 
on hand for $20,000 of the capital stock of the company, fully paid. The mer- 
chandise was fairly worth the par value of the stock. About eight months 
afterwards, August, 1903, he executed to Johnson renewal notes for the bal- 
ance of hls indebtedness. Thèse notes were dated back to February, 1903, 
and upon each thereof was a form of guaranty which Hansen as président 
executed in the name of his company. It is upon the guaranty of thèse 
notes that Johnson bases his claim. At the time Hansen did this there were 
outstanding in the hands of individual holders the foUowing amounts of the 
capital stock of the company: $17,000 held by Hansen, $1,500 by his wife, 
$1,500 by clerks in the service of the company who purchased from Hansen for 
valuable considérations, and $5,000 by another party who bought direct from 
the company at full par value. When Hansen executed the renewal notes, bo 
delivered his $17,000 of stoclc to Johnson as collatéral, and the latter continued 
to hold it until the hearing before the référée. Hansen never obtained from the 
directors or stockholders of the company authority to obligate it for the pay- 
ment of liis Personal debts nor was his action ever eonlinned by them. No en- 
try of the liability so attempted to be created appeared upon the books of the 
company, and no considération for the guaranty moved to it. To establish a 
considération and the éléments of an estoppel Johnson testifled that in No- 
vember, 1902, about two months betore the incorporation of the company, 
Hansen mentioned to him his purpose in that connection, and that he (John- 
son) said that in such case Hansen would bave to either pay or secure him; 
that hc would not allow him to put his personal assets into a corporation 
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while owiiig hiin $7,500 past due, but that, if he gave Hansen more time on 
the indebtedness, the latter would "hâve to guaranty tlie paper by the corpo- 
ration Roon after lie got incorporated." Johnson testified that Hansen agreed 
to this, and \ve will consider the case according to his version, though there 
was a conflict in the évidence. In a légal and obligatory sensé Johnson did 
not extend the time upon Hansen's indebtedness. The renewal notes vvere 
payable upon demand, and Johnson was at liberty to proceed upon them at 
any time after their exécution. Four payments of interest upon thèse notes 
were made by the checks of the company. The fîrst, for $600, was charged 
to Hansen's personal account upon the books of the compauy, and the other 
three, aggregating $600, were entered as expense items with nothing to indlcate 
to whom they went. The company became bankrupt in July, 1904. The référée 
allowed the claim and the allowance was approved by the District Court. 

W. A. Sperry (Lewis L. Wheelock, on the brief), lor appellant. 
Lafayette French and Henry A. Morgan (John F. D. Meighan, on 
the brief) , for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The bankrupt corporation had no power under its charter to guar- 
antee the obligations of others. Therefore to sustain his claim John- 
son invokes the Minnesota doctrine of estoppel in connection with a 
contention that the company received a considération for the guaranty 
of the notes. Willis v. Sanitation Co., 53 Minn. 370, 55 N. W. 550; 
Kraniger v. Building Society, 60 Minn. 94, 61 N. W. 904; Rosemond 
V. Autograph Register Co., 62 Minn. 374, 64 N. W. 935 ; Africa v. 
News Tribune Co., 82 Minn. 283, 84 N. W. 1019, 83 Am. St. Rep. 
424, Hunt v. Malting Co., 90 Minn. 283, 96 N. W. 85. 

But the décisions of the Suprême Court of Minnesota which are 
relied on proceed upon the theory that a corporation is estopped from 
availing itself of the défense ultra vires when otherwise it would be 
permitted to do an injustice, as, for instance, when the corporation has 
received the benefit or advantage from its act, and still retains the 
same. The case before us is not of that character. The notes which 
Johnson held evidenced the personal indebtedness of Hansen, not the 
indebtedness of the company. The original considération for therr 
passed nearly two years before the company was incorporated and 
two years and eight months before Hansen as its président assumed to 
bind it as guarantor. When Hansen sold his goods to the company the 
latter paid in fuU by issuing to him fully paid capital stock ; and there- 
after upon the faith and crédit of the condition so established Hansen 
sold portions of the capital stock to others, and, on the other hand, the 
company went into the markets, did business, and incurred obligations. 
Johnson retained no lien upon the goods sold to the company, and was 
in no position to dictate or control the disposition of them by the own- 
er. That he would not permit Hansen to sell them to a corporation 
was a threat he had no right to make in the absence of a purpose on 
the part of Hansen to defraud. There was no contract or promise 
that the corporation should buy the goods by paying the considération 
or any part thereof to Johnson. The entire considération was paid 
direct to Hansen, and Johnson knew it when he took Hansen's stock 
as collatéral to the notes. There was no vmdertaking on the part of the 
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Company either to pay Johnson's daim or to guarantee it as part of the 
considération it was to give for what it got. In this respect the case 
differs from National Bank of Commerce v. Allen, 33 C. C. A. 169, 
90 Fed. 545. 

The State by whose authority a corporation is organized, the stock- 
holders who compose it, and its creditors whose demands hâve arisen 
in the course of its legitimate business are ail interested in having it 
confined to the lawful exercise of its corporate powers. In this case 
the creditors especially would suffer by adding to the liabilities of the 
bankrupt company the personal debt of its président. The company 
was organized to transact a mercantile business. It had no power 
under its charter to guarantee the debts of others, and in this case it 
received and . retained no considération for doing so. That it was a 
small corporation, the stock of which was largely owned by one man 
who contro'led its opérations, cannot alter the principles of law which 
are applicable. It is urged that after the transactions in question 
occurred Hansen purchased the stock of the other stockholders ; also 
that certain payments of interest upon the notes were cha,rged to the 
expense account of the company. But thèse features of the case do 
not furnish the éléments of an estoppel. 

The order is reversed, with direction to disallow the claim. 



NEBL et al. r. IRON CITY SAND CO. 
(Circuit Court of Appeals, Third Circuit. January 25, 1907.] 

No. 65. 

i. SaLVAGE— VottTNTART SeBVIOE. 

Tlie Return, liaving broken her shaft, was floating helplessly on the 
Oliio river, wtien slie made signais of distress to libelants' steamboat, in 
response to whicli tbe latter made fast its tow to a telegraph pôle on the 
river bank and went to the Return's assistance. The Retum was without 
mpans to get out a line, and was in grave péril of drifting against the 
wall of a dam, or «.notlier obstruction below, when libelants' vessel took 
her to a landing. Held, that the service rendered by libelanta' vessel 
was voluntary, and constituted a salvage service. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 43, Salvage, §§ 14, 
28.1 

2. Same— AWAED— Amount. 

A decree awarding libelants $25, and directing eaoh party to pay thelr 
own eosts, was inadéquate ; libelants being entitled to at least $100, 
with oosts In the trial court. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 43, Salvage, a 70, 
71. 

Salvage avvards, see note to The Lalnington, 30 C. C. A. 280.] 

3. Same— CoTJBT oe Admiealtt— Salvage Service— Jueisdiction. 

Whera a charge for landing a steamer in distress was really a claim 
for salvage, it was rightfully cognizable by a court of admiralty In a 
procerdlng wherein the momlsers of the salving vessel's crew could par- 
ticipate; and hence such claim was properly withdrawn from an action by 
the owner of the salving vessel in a state court against the owner of the 
vessel saved to recover on an account for services rendered, etc. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, § 117.] 
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Appeal from tbe District Court of the United States for the Western 
District of Pennîvlvania. 

D. C. liarton, for appellants. 
Wm. A. Stone, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree in adrai- 
ralty in a suit whicli was instituted by tlie appellants to recover for 
salvage services claimed to hâve been rendered to the steam vessel 
l^eturn. The District Court awarded the libellants the sum of $25, 
and ordered each party to pay its own costs. We havc considered the 
case de novo, upon the only questions it involves. They are : (1) Was 
the aid wdiich was rendered to the Return a salvage service, or one of 
towage merely ? (2) If in fact and in law it was a salvage service, was 
the libelant precluded from asserting it to be so? 

1. On March 11, 1902, the Return, having in tow a flat laden with 
sand, had broken her shaft and was floating helplessly upon the Ohio 
river. The steamboat George W. Moredock, by whose master and crew 
the service in question was rendered, was bound down the river, and 
to her the Return made signais of distress. The Moredock, in response, 
detached the coal-laden flat which she was towing, and, having made 
it fast to a telegraph pôle on the river bank, went to the assist- 
ance of the Return. The small boat of the latter had been sent ashore 
"to téléphone," and as this left her without means of getting out a 
line, she was likely to drift against the wall of the Davis Island dam, 
or the Bear Trap, belovv. The Moredock took her to a landing. She 
had been in grave péril, and her attainment of a place of safety was un- 
questionably due to the help which she asked for and received. The 
service, then, was rendered in saving a vessel which was in danger 
from a maritime misadventure, and, as it was rendered by persons who 
were under no obligation to render it, it is impossible to regard it other- 
wise than as a service of salvage. The case of The C. D. Bryant 
{D. C.) 19 Fed. G()3, referred to by the learned proctors of the appellee, 
is plainly distinguishable. That case involved the considération of the 
Oregon pilot act of 1883 (Sess. Laws 1882, p. 15), under which a pilot 
was bound to render aid to a vessel "in stress of weather, or in case 
of disaster" ; and it was held to be the duty of the pilots subject to that 
act to give whatever assistance might be required of a pilot as such, 
without other compensation than that prescribed by the law, unless he 
thereby incurred "extraordinary danger and risk." But in this case 
the rendition of the service was voluntary, and no statutory duty or 
requirement is in question. 

2. The owner of the George W. Moredock brought an action in a 
Pennsylvania court against the owner of the Return to recover upon 
an account for services rendered, in which was included a charge of 
$25 for "landing steamer Return," etc. But this charge was sub- 
sequently withdrawn from that suit, and properly so, because, as the 
cliim was really for salvage, it was rightly cognizable by a court of 
admiralty, and in a proceeding wherein the members of the Moredock's 
.former crew could participate. 
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Havîng reached tlie conclusion that the service rendered was one of 
salvage, and that the libellants were entitled to hâve it so considered, 
we think it obvions that, while the award ought not to be a large one, 
the sum fixed by the decree appealed from is too small, and that the 
order as to costs was not as favorable to the libellants as it should bave 
been. Therefore the decree is reversed, with costs to the appellants in 
this court, and the cause vfiW be remanded to the District Court, with 
direction to enter a decree awarding to the libellants the sum of $100, 
with costs in that court. 



MARTIN et al. v. IIULEN & CO. et al. 

(Circuit Court of Appeals, Eigbth Circuit. Oetober 6, 190G.) 

Ko. 2,345. 

BANKEUPTCT— ACTS OF BANKRUPTCY — MOETGAQES. 

Within four months preeecîing the flling of a bankruptey pétition H. & 
Co. purchased a stocli of goods for $3,(X)0. payiiig $100 in cash and giving 
notes for the remainder. At the same time they gave a chattel mortgage 
on the goods so purchased to secure the payment of the notes, whicii 
mortgage covered ail additions to the stociî and ail stocks that might there- 
after be Consolidated with it. Immediately after the purchase and ex- 
écution of the mortgage H. & Co. Consolidated such stock, which was 
worth the price agreed to be paid for it, with that which they had pre- 
viously owned, acting In good faith and In accordance with the pre- 
vious intention to unité the two stocks, so that the mortgage should 
cover both. Beld, that the exécution of such mortgage did not constitute 
an act of bankruptey. 

Appeal from the District Court of the United States for the South- 
western Division Judicial District of Missouri. 

Oscar T. Hamlin, for appellants. 

John L. McNatt (H. H. Bloss, on the brief), for appellees. 

John S. Farrington, for Abe Lemaster. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The question presented by this appeal is 
whether Hulen & Co., a copartnership, committed an act of bankruptey 
in mortgaging, whilst insolvent, a stock of goods owned by them. 
Within the four months preceding the filing of the pétition against them 
they purchased of one Lemaster another stock of goods for the sum 
of $3,000, paying $100 in cash and giving their notes for the remainder. 
At the same time they gave a chattel mortgage upon the goods so pur- 
chased to secure the payment of the notes. By its terms the mortgage 
extended to and covered ail additions to the stock of goods and ail 
stocks that might thereafter be consolidated with it. 

Immediately after the purchase and the exécution of the mortgage 
Hulen & Co. consolidated the Lemaster stock with that which they 
previously owned, and it is claimed by appellant that, as they were 
then insolvent, they committed an act of bankruptey. The goods pur- 
chased from L,en-<ister were worth the purchase price, and the master 
found that Hulen & Co. acted in good faith, and that there was in 
fact no intention to give a préférence. While transactions of that 
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character by an insolvent should be closely scrutinized we are of the 
opinion that no act of bankniptcy was committed. The fact that the 
goods purchased vvere worth the price to be paid for them, and the good 
faith of the parties, repel ail inference of intent to prefer. The 
reasonable presumption from the findings of the master is that both 
Hulen & Co. and Lemaster contemplated the union of the two stocks 
of goods, and that the mortgage should cover ail of them. Thereforc 
it cannot well be said that the latter was a creditor who after the 
création of bis claim secured a mortgage upon bis debtor's property. 
What they did should be fairly regarded as a single transaction, and 
when it was consummated the estate of Hulen & Co. was in no worse 
plight so far as unsecured creditors were concerned than it was before. 
The order of the District Court is affirmed. 



BOWERS V. L.4KE SUPERIOR CONTUACTIXG & DREDGING CO. 
(Circuit Court of Appeals, Eighth Circuit. Novemt)er 21, 1906.) 

Ko. 2,322. 

1. Patents— LioENSES—AssiGNAiîiLiTY. 

A license to use a patentée! invention that does not contain words im- 
porting assignability is a grant of a mère Personal riglit to the licensee, 
which does uot pass to the liecnsee's hoirs or représentatives, and which 
cannot be transfcrred to anotlier without the express consent of the 
licensor. 

[Ed. Note. — For cases in point, see Cent..Dig. vol. 38, Patents, § 316. 

Sublicensees and assigiunent of licenses for use or sale of patents, see 
National Phonograph Co. v. Schlegel, 04 C. C. A. 590.] 

2. Same— Unassignable License— Conduct of Parties. 

A continuing assignable quality may be given to a license to use a pat- 
ented invention originallj' unassignable, by facts and circunistances and 
the oonduet of the parties durlng the continuance of the license. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 38, Patents, § 320.] 

.3. Same— Assignment. 

Plaintifl: exeeuted a license authorizing B. to use certain patented 
Inventions in connection with a hydraulic dredge, on payment of certain 
royalties. This license was not assignable, and after certain royalties 
had become due and were unpaid B. requested certain changes in the 
contract, including the insertion of words authorizing an assignment, 
which plalntiff agreed to make on B. sending a draft for the royalties 
then due, with accrued interest. B. did not pay such interest, however, 
and was never notified that it had been waived, but on B.'s death his 
executrix continued to operate the dredge and another dredge purchased, 
which, also, contained certain of the patented inventions, and paid roy- 
alties thereon, after which she transferred the dredges to défendant 
corporation under a bill of sale passlng the entire dredglng plant, busi- 
ness, and oontracts, and ail licenses to practice or enjoy patented in- 
ventions, together with the license papers. Défendant, with knowledge 
that executrix had been operating under the license and that she asserted 
a right to transfer and had made manual delivery thereof, continued to 
operate the dredge and patented appliances without disavowal of respon- 
sibility, or repudiating responsibility for royalties, which plaintifC there- 
after demanded. Helà, that détendant should be regarded as a licensee 
and as such was liable for royalties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 320.] 
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4. Same- -Royalties— Amou NT. ' " 

Plaintifl! exeeuted an unassignable license, authorizhiË B. to use cer- 
tain patents on dredging machines which liad been iuiïtalled on a hy- 
draulic dredge knowu as tlie "West Sni)erior'' ; B. agreeing to pay si)eci- 
fled royalties therel'or. B. thereatter applied to Iiave tbe license inade 
assignable, and for redncrtiou of tbe royalty rate, wliicli plaintifC retused 
to do uuless B. paid certain interest on past-due royalties and eqiii])ped 
anotber dredge of a specifled capacity. B. i)erfornied neitber of thèse 
conditions, but later purcliased a dredge eontainiiig certain of tlie pateuted 
inventions wbicb had been emancipated froni further paymeut of roy- 
alties, but wbicb was scarcely lialf tbe capacity required by plaiutifC 
in bis otfer to reduce, atter wbicb both B. and bis executrix pald roy- 
alties at tbe reduced rate until the executrix transferrcd ail tbe dredges, 
licenses, etc., to défendant corporation witb plaintifl:'s consent. Hchl, 
tbat tbere was no valid contract for tbe réduction of tbe royalty rate, 
and tbat défendant was therefore liable only for royalties on tbe work 
done by the original dredge at tbe price origbially flxed in tbe license. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

îbis was an action by Ali)bonzo Benjamin Bowers against tbe Lake Superior 
Contracting & Dredging ( 'omjjany to recover royalties atleged to be due uuder 
a license for tbe use of certain pateuted inventions connected wltb bydraulic 
dredges. At tbe conclusion of tbe évidence the trial court directed a verdict 
for lîjt défendant, and tbe yilaintifC prosecutes tliis i)roceeding in error. 

Bowers was the owner of a number of jiatents on dredging machines, and 
one Barlier was tbe owner of a bydraulic dredge known as tbe "West Su- 
perior," wbicb eontained sonie of tbe jjatented features and wbicb lie had 
been operatiug witbout the consent of Bowers in tbe performance of a con- 
tract witb tbe United States to do certain dredging work in tbe barbors of 
Dulutb and Superior at the western end of Lake Superior. In May, 1800, 
Bowers and Barker entered iuto a coutrïict euibraciug a settlement for past 
violations, and granting to Barker a license to use the patented inventions on 
Lake Superior and tributary waters for the remainder of tbe ternis of the pat- 
ents. Tbe license ran to Barker alone, and not to bis hoirs and assigns. It 
was therefore not assignable. Tbe agreed royalty was one cent per cubic 
yard of materlal excavated under tbe government contract, iuid 2% cents i:.er 
cubie yard of material excavated under otber contracts. Barker operated uti- 
der the license during tbe season of l.S!)!). In the autumn of tbat year he re- 
(piested by letter certain changes in tlie œntract of license, and on November 
9, 1899, Bowers replied. granting bis request only in part, and autborizing tbe 
interpolation in tbe written contract of certain words, amoiig wliicli were 
"hoirs, representiitives and assigns," for the purpose of making tbe license as- 
signable. Bowers' consent to tlli.s, bowever, was (ronditional. After saying 
tbat he expected interest at the rate of 7 per cent, uiion the several aniouiits 
of royalty then past due and uniiaid. he concluded bis letters as follows : 
"Please send me drafts for thèse sunis witb said interest. The aforesaid 
changes in the license are to be made and become effective only on receipt of 
sald draft by me." One of tbe important questions in the case is whether 
ihis modification ever becunie effectuai. 

.Tune 18, 1900, Bowers; made a written proposition wbicb was accepted by 
Barker, tbe licensee, tliat after tbat mo:ith be would allow a rebate of a half 
cent per yard on tlie government work provided tlie latter promjitly made 
bis montlily i)ayinents of royalty, and also had at tbe comniencement of tbe 
aeason of 19<)1 a second dredge of specifled caiiacit.r ready for work, the re- 
duced rate to api)!y to the government work done by both dredges. During 
the remainder of the season of 1900 Barker operated tbe West Superior dredge 
and paid royalty at the half-cent vate. Before the next season opened Barker 
bought a dredge known as tbe "Northwestern," wbicb had been built some 
years before under license from Bowers and emancipated from further pay- 
ment of royalty by tbe payment of a lump sum. Barker then died, leaving a 
will wberein bis wifo was uaiiied executrix. Mrs. Barker, liaving qualified. 
operated both dredges during tlie entire season of 1901, the West Sui)erior on 
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government work and the Northwestern on private contracts. She made 
montlUy reports to Bowers ot the work done by tiie former, and made pay- 
ments of royalty down to November at the reduced rate, but made no reporta 
or payments in respect of the work of the Northwestern. 

In the latter part of November, 1901, a controversy arose between Bowers 
and Mrs. Barker as to whether the dredge Northwestern came under the sup- 
plemental contract of June 18, 1900, and its opération, therefore, became the 
subject of royalty, and. If not, then whether the estate should pay royalty of 
one cent per yard of the work done by the Superior, whlch was the rate prior 
to the réduction agreed upon in view of the employment of a second dredge. 
This controversy was settled by the payment of a lump sum materially in ex- 
cess of the royalty due for the work of the West Superior on the half-cent 
basis, but the settlement receipt did not show which theory was adopted. 

In April, 1902, Mrs. Barker sold to the défendant dredging company the en- 
tire dredging business and property, ineludlng the dredges West Superior and 
Northwestern. The bill of sale contained this clause: "This instrument is 
intended to include and convey ail patent rights and ail licenses to practiee 
or enjoy patents and patented inventions appertaining to the dredging business 
owned or contixilled by first party." The first party in this bill of sale was 
Mrs. Barker, the executrix. At the consummation of the sale there were 
turned over to the défendant dredging company the original Bowers liecnse 
covering the Northwestern and also the license to Barker covering the West 
Superior. Thereafter the défendant operated the latter on the government 
contract and on private work, and also operated the Northwestern exclu- 
sively on prîvate work, but it made no reports of work done and no paymenta 
of royalty. Bowers' action was brought to recover royalty claimed to be due 
on account of the work done by both dredges. 

John H. Miller (H. G. Gearhart, on the brief), for plaintiff in error. 
Thomas J. Davis (Théodore Hollister, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, aclivered the 
opinion of the court. 

The assignment of error relied on is that the trial court erred in 
directing a verdict for the défendant. The action of Bowers for royal- 
ty is founded upon the assertion of the existence between him and the 
défendant dredging company of the relation of licensor and licensee 
of his patented inventions. It is claimed that such relation is deducible 
from the original nonassignable license to Barker, the amendment 
thereof bv the insertion of the words "heirs, représentatives and as- 
signs," the supplemental contract authorizing the use of a second 
dredge and the réduction of the agreed royalty rate, the death of 
Barker, the passing of the license to his wife as executrix, her sale 
of the dredges and ail appertaining licenses to- the défendant, and its 
acceptance thereof and continued use of the dredging machines. 

It is also claimed that, even though there was no amendment of 
the license to Barker during his lifetime, it was in fact treated as as- 
signable by both Bowers and Mrs. Barker, the executrix, and that if 
the nonassignable character of a license is once waived as to one as- 
signée it is by force thereof waived as to ail succeeding ones, and the 
license thereupon takes its place among those that may be transferred 
by the act of the holder or by opération of law at his death. It is fur- 
ther claimed that, aside from the foregoing, when the défendant ac- 
cepted from Mrs. Barker as executrix the bill of sale of the dredges 
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and licenses pertaining thereto and received into its possession the 
Barker license, and*without repudiating it continued the opération of 
the dredges, it cannot be heard to say that it was acting adversely to 
the plaintifif or that its position was antagonistic to the vaUdity of his 
patent rights. 

First as to the original Hcense and the question whether it was 
amended in respect of its nonassignabiUty during Barlcer's lifetime. 
A license to use a patented invention that does not contain words im- 
porting assignability is a grant of a mère personal right to the licensee 
which does not pass to his heirs or représentatives and which cannot 
be transferred to another without the expressed consent of the licensor. 
Hapgood V. Hewitt, 119 U. S. 227, 234, 7 Sup. Ct. 193, 30 L. Ed. 369 ; 
Oliver V. Rumford Chemical Works, 109 U. S. 75, 82, 3 Sup. Ct. 61, 
27 L. Ed. 862 ; Troy Iron & Nail Factory v. Corning, M How. (U. S.) 
193, 216, 14 U Ed. 383. 

Both parties to this controversy agrée that, tested by this well-estab- 
lished rule, the license from Bowers to Barker was not assignable while 
in its original form, unchanged by agreement. But Bowers claims 
that there was évidence sufficient to require submission to the jury 
of an agreement between him and Barker that words importing assign- 
ability should be inserted at the appropriate place in the contract. The 
évidence upon the subject was substantially as follows: Shortly after 
the exécution of the license Barker, who was in Wisconsin, wrote to 
Bowers, who lived in California, requesting that four specified changes 
be made, and that a new contract of license be drawn embodying them, 
and be also signed by another party who was supposed to bave an 
interest in the patents. Bowers replied, denying that any one else had 
any substantial interest, declining to make two oif the changes, consent- 
ing to one in a modified form, and agreeing to the remaining one 
making the license assignable by the insertion of the words "heirs, 
représentatives and assigns." He did not adopt Barker's suggestion 
that a new contract be prepared. He called Barker's attention to the 
fact that some installments of royalty were past due and unpaid, and 
said that he should expect interest thereon at the rate of 7 per cent, 
per annum. He concluded his letter as follows: 

"Please send me drafts for tbese sums with ssiid interest. The aforesaid 
Changes in the license are to be uiade and become effective only on reeeipt of 
said draft by me." 

The évidence leaves it uncertain whether Barker paid the past-due 
royalty by draft as requested or by promissory note. H it were im- 
portant whether he paid by draft instead of by note, it should be said 
that there was a sufhcient conflict in the évidence to require a submis- 
sion to the jury. But, whatever the fact in this particular may hâve 
been, it was admitted by Bowers that Barker did not pay either by 
draft or by note the accrued interest upon the past-due installments 
of royalty. Bowers testified that he waived the interest, but there is 
no évidence in the record that such waiver was ever communicated 
to Barker. A waiver of the condition in whole or in part should hâve 
been brought to the attention of Barker. So far as the record shows, 
Barker's conduct was entirely consistent with the position that he did 
not think it vi'orth while to accept the changes that Bowers was willing 
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to concède. What he subsequently paid, whether by draft or by note, 
was no more than lie owed and should hâve paid had nothing what- 
ever been said about the amendment of the license. About seven 
months later Bowers and Barker met in Wisconsin and agreed upon 
the supplemental contract of June 18, IflOO, but it contains no recogni-. 
tion of any prior changes in the original license, nor does it appear 
from the record that any discussion of the matter occurred between 
them. 

As in the making of a contract so in the amendment of one there 
should be a meeting of the minds of the parties. Consent by one par- 
ty to an amendment upon a specified condition to be precedently per- 
formed by the other must be followed by performance, unless the con- 
dition is waived by him who imposed it and the fact of waiver made 
known to the other. The condition is to be considered as rejected if, 
without knowledge of the waiver, there is failure to perform it. It is 
quite clear from Bowers' subséquent conduct that he regarded the li- 
cense as having been made assignable. Since the license by its terms 
ran during the life of the patents, an assignable quality would hâve 
been of such benefit to Barker that slight évidence would hâve been 
sufficient to show his acceptance of an offer of it, but an acceptance 
cannot be inferred merely because it would hâve been bénéficiai. 
There is nothing in the évidence showing that Barker was aware of 
the waiver by Bowers of the condition, and nothing in his acts indicat- 
ing that he regarded the provisions of the original license as having 
been changed. The trial court was, therefore, right in holding as it 
did that upon the évidence adduced Bowers and Barker did not come 
to an agreement upon the proposed amendment. But it is also clear 
that after Barker's death both Bowers and the executrix regarded the 
license as having passed to the latter. She continued the opération 
of the dredge West Superior, which was the subject thereof, without 
seeking or procuring from Bowers any new or additional authority, 
nor did Bowers himself consider that any act of his was necessary to 
confer upon her the lawful right to proceed in the same manner and 
rmder the same conditions as existed prior to her husband's death. 
She continued to make reports of work donc by the dredge West 
Superior, and to make payments of royalty at the half-cent rate which 
her husband had been paying for the greater part of the preceding 
season. And when the controversy over the work of the emancipated 
dredge Northwestern, whether it should be considered as the second 
dredge under the contract of June 18, 1900, and, if not, whether she 
should pay the one-cent rate for the work of the West Superior, was 
settled by the payment of a less sum than was due upon either theory, 
Bowers and the executrix expressly agreed that the amount of royalty 
to be paid in the future should be determined by the contracts, letters, 
arrangements, and agreements as they existed prior to the death of 
Barker. This was evidently for the purpose of rebutting any pre- 
sumption that a new arrangement was entered into with the executrix 
diiïering from that which theretofore existed, and it was consistent 
with a récognition that the license with its various conditions and modi- 
fications became at the death of Barker an asset of his estate. There 
was no évidence of the granting of a new license to the executrix. The 
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conduct of the parties showed that they considered tlie old one to liave 
passed by opération of law, a species of assignmcnt, to the estate of the 
orig-inal holder. 

It is trne, as contended by défendant, that a license may be created 
by paroi and be estabhshed by clear implication from proven facts and 
circumstances (Solomons v. United States, 137 U. S. 343, 11 Sup. Ct. 
88, 34 L. Ed. 667; McClurg v. Kingsland, 1 ïlow. [U. S.] 202. 205, 
11 L. Ed. 102; Anderson v. Eiler, 1 C. C. A. 659, 50 Eed. 775; With- 
ington-Cooley Mfg. Co. v. Kinney, 15 C. C. A. 531, 68 Fed. 500), 
but it is also true that by like implication arising from facts and cir- 
cumstances and the conduct of the parties a continuing assignable 
quality may be given to a license originally unassignable. That the 
proof thereof rests in paroi is not material where no one is concerned 
except the parties and their privies. Whatever Barker's position may 
hâve been, both Bowers and the executrix regarded the license as hav- 
ing passed to the latter by opération of law, and not as being held by 
her by reason of any new contract to that end. While this condition 
subsisted the executrix sold and gave to the défendant a bill of sale 
of the entire dredging plant, business, and drcdging contracts, includ- 
ing the dredges Northwestern and West Superior and "ail licenses 
to practice or enjoy patented inventions," and as part of the transac- 
tion turned over to défendant the Barker license affecting the West 
Superior and also the license papers connected with the Northwestern. 
The défendant accepted the bill of sale so worded and received and 
retained possession of the Barker . license, and thcreafter, without 
repudiating the license before this controversy arose, it continued 
the use and opération of the dredge to which it related. Bowers 
acquiesced in this last transfer. His attitude is indicated by his de- 
mand for royalty. After the death of Barker and until this controver- 
sy arose ail parties treated the license as being assignable. That the 
défendant did so is shown by its knowledge that the executrix had 
been operating under the license, and that she asserted a right to trans- 
fer it and made manual delivery thereof, and by the fact that it ac- 
cepted the license, and continued the use of the dredge with its patent- 
ed appliances without disavowal of responsibility. It should not be 
allowed to occupy a position in which, if sued in tort for an infringe- 
ment, it could interpose in défense the contract of license, and, if sued 
for royalty under the license, it could then deny any contract relation, 
and insist that its acts were in hostility to the validity of the patents. 
We are of the opinion that under the évidence the défendant should 
hâve been held as a licensee. 

As the case must be again tried, it will be hclpful to express our 
opinion upon the measure of recovery — whether royalty should be 
computed upon the work of both dredges or be confined to that of the 
West Superior, and, if the latter, then at what rate. 

The supplemental contract of June 18, 1900, between Bowers and 
Barker did not impose upon the latter an obligation to procure and 
operate a second dredge. It merelv gave him the option to do so, 
and, if exercised, applied a reduced rate to the excavations of both 
dredges. At this time Barker contemplated the construction of an- 
other dredge, but he seems to hâve abandoned the project. Ile pur- 
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chased the Northwestern, which, though licensed by Bowers, was 
emancipated from the future payment of royalty. Moreover, this 
dredge had scarcely half of the capacity required by Bowers in the 
option to Barlcer. What Barker's purpose was does not appear be- 
cause he died bcfore the Northwestern was put to work the ensuing 
season. Apart from the provisions of the contract of June 18th, it 
could hâve been operated without liability of any kind to Bowers. 
Wlien the executrix operated both the Northwestern and the West 
Superior after her husband's death she availed herself of the réduction 
of the one-cent rate upon the government work doue by the latter 
dredge to the half-ccnt rate which was to prevail upon comphance with 
the option. Her husband had been paying tliis same reduced rate dur- 
ing the greater part of the preceding season. Were this ail, it might 
be inferred that it was the intention that the Northwestern should per- 
form the part of the second dredge, and that its émancipation from 
royalty was waived for the time being. Eut, on the othcr hand, the 
executrix made no reports of the work of the Northwestern, and made 
no payments on account thereof before the controversy arose at the 
end of the season of 1901. Near the beginning of the following sea- 
son she made the sale to the défendant. The settlement of the con- 
troversy did not indicate what theory was adopted, but it fairly appears 
that the executrix through her counsel pcrsisted in claiming the con- 
tinued exemption of the Northwestern from the payment of royalty. 
Considering the acts of the parties, the marked différence in capacity 
of the Northwestern from that of the second dredge required by 
Bovi'ers, and the fact that it had been emancipated and was the sub- 
ject of unrestricted use, we are of the opinion that the terms of the 
option had not been complied with, that the Northwestern remained 
a free dredge, and that recovery should be limited to royalty upon the 
opération of the West Superior. As there was no réduction by the 
employment of a second dredge, the rates for government and private 
contract work obviously remained as originally fixed in the license. 
The judgment is reversed, and the cause is remanded for a new trial. 



MTJRRAY CO. v. CONÏIXEXTAL GIN CO. 

(Circuit Court of Appeals, ïliird Circuit. Januury G, 1907.) 

No. 20. 

1. PATEXTS— ASSIGN.MENTS— ACKNOWLEDGMEXT. 

Tlie acljiiowlcdsiucnt of an assijrnmeiit of a patent relates to tlie date 
of the assifîjuiieut. 

2. Same — l^■FKI^'GK^rKXT — Feedees eor Coïton Gin. 

Tlie Murra.v patent, No. 4T2,(Ji)7. for an iniprovement in apparatus for 
elevating, distributing, and feeding seed cotton to gins by pneumatic ac- 
tion, tlie principal feature of whieh is .'ni automatic valve produced by the 
cotton itself wheiiever it becomes elioked in a chute, which shuts ofî the 
suction and the delivery of cotton to that partieular chute until the stop- 
page is overeoine, was not anticipated, and. while the éléments of the ma- 
chine are old, discloses a new and patentable combination wliich produces 
new and decidedly useful resuit. Also hcld infringed as to claims 1, 2, 9, 
and 12. 
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3. Same. 

The Murray patent, No. 644,532, for Improvements In cotton elevators 
and gin feeders, is void for anticipation. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

See 126 Fed. 533. 

Oliver Mitchell and Edmund Wetmore, for appellant. 
Melville Cliurch, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

CROSS, District Judge. The bill of complaint in this cause re- 
lates to letters patent No. 472,607, 488,446, and 644,532, and allèges 
that they hâve been infringed by the défendant. As to No. 488,446, 
however, counsel for the complainant has, since the commencement 
of the suit, abandoned ail claim for relief thereunder, and it will, there- 
fore, require no further mention. No. 472,607 was issued April 12, 
1892, to Stephen D. Murray, assignor to William Burr and John H. 
Deems, for new and useful improvements in apparatus for elevating, 
distributing, and fseding seed-cotton to gins, and the bill of complaint 
allèges that the défendant has infringed claims Nos. 1, 2, 9, and 12 
thereof , which are as follows : 

"(1) In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the combination, with a suction pipe or tube, of a box or casing having 
side air-passages and a central screened space and a chute or feeder com- 
niunieating with said space, substantially as described. 

"(2) In apparatus for elevating, distributing, and feedlng seed-cotton to 
gins, the combination, with a suction pipe or tube forined in its under slde 
with an opening oï a box or casing having a central space conimunicating 
with said pipe or tube and provided with side air-passages having inner sci'een- 
walls and a chute or feeder communicating with said central space, substan- 
tially as described." 

"(9) In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the combination, with the chute or feeder, of a set of feed-rollers sup- 
portcd at the bottom of said chute or feeder and nieans for regulating the 
feed of said rollers, substantlally as described." 

"(12) ïhe combination, with a suction-pipe, of the box or casing constructed 
of two or more central spaces and provided with the screened air-passages 
and a chute or feeder suspended beneath each of said central spaees, substan- 
tially as described." 

Before discussing the merits of the case, we will first briefly con- 
sider the point made on behalf of the défendant, that the complainant 
has not shown title to this patent. Several alleged defects are set 
forth in the brief, but the only one urged at the oral argument was 
that notwithstanding the assignments, so far as appears, were duly 
executed and delivered at the times they were respectively dated, they 
neverthe'ess, having been acknowledged several years subsequently, 
only took efïect, in the absence of strict proof of the assignments as at 
common law, from the dates of their acknowledgment, and that under 
the évidence no infringement of the patent was shown between those 
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dates and the tinie of filing the bill of complaint herein. In volume 1 
of Am. & Eng. En. of L,aw, title "Acknowledgments," p. 524, the fol- 
lowing rule is laid down: 

"In tbe absence of a statute deslgnating the period wlthln which acknowl- 
edgments must be niade, it is iuimaterial when a deed is acknowlerlged. The 
acknowledginent may be made after bringlng suit when the instrument Is 
otEeied in évidence." 

It is true that in the case of Hollingsworth v. Flint, 101 U. S. 591, 
25 L. Ed. 1028, where the acknowledgment and privy examination of a 
married woman was made after the commencement of the suit, it was 
held that the deed could not be offered in évidence; but the décision 
was put by Mr. Justice Harlan expressly upon the ground that at the 
time of the commencement of the suit the deed had not been acknowl- 
edged as required by the Texas statute in order to pass the title of a 
married woman under the law of that state. In Doe v. Dugan, 8 Ohio, 
87, 31 Am. Dec. 433, a deed executed by a sheriff while in office was 
acknowledged by him after his term of office had expired, and it was 
held that such acknowledgment related back to the time of the ex- 
écution of the deed. In Lanning v. Dolph et al., Fed. Cas. No. 8,073, 
a deed was offered in évidence in an action in ejectment, and objection 
was made to its admission because the deed was acknowledged and re- 
corded after the suit was brought. Mr. Justice Washington, who 
tried the case, held the objection invalid, since the acknowledgment 
and recording related back to the exécution of the deed. An acknowl- 
edgment is nothing more or less than a substitute method of proving a 
deed, and does not affect its validity in the least. Section 4898 of the 
Revised Statutes, as amended by Act March 3, 1897, c. 391, 29 Stat. 
692 [U. S. Comp. St. 1901, p. 3387], simply provides a new method 
of proof. The évident intent of the act was to substitute proof of ex- 
écution by acknowledgment, instead of by the production of the sub- 
scribing witness, if there were one, or proof of the handwriting of 
the assigner, if there were no subscribing witness. In De Laval Sepa- 
rator Co. v. Vermont Farm Mach. Co. (C. C.) 109 Fed. 813, it was held 
that assignments which were acknowledged before the passage of that 
act were admissible in évidence thereunder, and that the act referred 
"to the time," to use the language of the court, "when the acknowledg- 
ment is produced in évidence, rather than to the time wlien it was 
taken." The rule thus laid down was approved by the Circuit Court of 
Appeals for the Eighth Circuit in Lanyon Zinc Co. v. Brown et al., 
115 Fed. 150, 53 C. C. A. 354. The complainant in tins case had in 
his possession, and produced at the hearing, assignments of the patent 
in suit acknowledged by the assignors, which showed at least a prima 
facie title thereto in the complainant. 

On the part of the défendant it is maintained that the Munger patent. 
No. 308,790, dated December 2, 1884, the Sailor patent. No. 362,041, 
dated April 26, 1887, and the Schulze patent, No. 478,473, dated July 
5, 1892, narrowed tlie art to such an extent that the complainant's 
patent, No. 472,607, must be narrowly and strictly construed in order 
to maintain its validity, and that thus construed the defendant's ap- 
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paratus did not infringe claims 1, 2, and 12 thereof. It is unneces- 
sary to consider at any considérable length in this connection the 
Munger or the Sailor patent, although they both disclose a pneumatic 
cotton elevator, since the former has only a belt distributor, ând the 
latter valves or deflectors, as the patentée calls them, whereby the pas- 
sage of the cotton into the différent vacmim boxes, arranged in séries, 
is regulated, not automatically, but by hand. The Schulze patent un- 
doubtedly represents the highest development of the art prior to the 
Murray patent under considération, and it was upon that patent that 
counsel for the défendant mainly relied to show anticipation. It is 
quite true that the Schulze and Murray machines are in some respects 
alike, and from a mère cursory examination they might seem to be so 
much alike that very little, if anything, of novelty or invention could 
be discovered in the Murray patent; but, when carefully examined, it 
will appear that, while the éléments embodied in the Murray patent are 
o!d, they are, nevertheless, combined and organized in such a way as to 
accomplish a new and decidedly useful resuit. What Murray more 
especially claims by his patent is an automatic valve produced by the 
seed-cotton itself, so that, when the cotton becomes choked in the 
chute and fiUs it to the top of the screen-walls, the air suction is entire- 
ly eut off, and the delivery of cotton to that particular chute is suspend- 
ed until the stoppage in the chute is overcome, or, adopting the lan- 
guage of the patentée : 

"When the cotton accumulâtes In the feeder too fast and reaches to the top 
of the screen-walls of the space 5, it is évident that the suction from pipe or 
tube 1 will be eut off and the cotton will cease to be drawn hi ; but as soon as 
one or niore of the fee<lers hâve ted out sufflt^ient of the cotton to al- 
low some part of the screen-walls to be free or open, the suction again be- 
comes effective in the nianner already explained." 

It is true that the claims do not in terms refer to the automatic ac- 
tion of his System, but we think such référence is wholly unnecessary. 
He sets out the orderly arrangement of the parts intended to produce 
the resuit, and which, as the évidence shows, do produce the resuit he 
has described in his spécifications. The patent cannot be read without 
discovering that the main object of the invcntor was to install an 
automatic valve produced by the seed-cotton itself, and which would at 
ail times, in case of chokage of the cotton, prevent the cotton in the 
chttte from rising above the bottom or lovv'er side of the cotton pipe. 
Under his System the choked cotton, if any, is ail contained within the 
perpendicu^ar chute, and is in a position whence, as soon as the choke 
is relieved at the bottom of the chute, the cotton will fall by gravity; 
whereas, not only in the Schulze System, but also in ail of the other 
Systems, the cotton when choked is liable to be forced ultimately be- 
yond the chute itself into the internai portion of the cotton pipe, from 
which position it cannot, under any circumstances, be released by 
gravity. The resuit achieved by Murray's device is accomplished 
by having the cotton feed-pipe located above the air pipe, as also by 
so arranging the screened air-passages that the)' do not extend up- 
wardly above the bottom of the cotton feed-pipe. Schulze approxi- 
mates this same resuit, but does not attain it, nor was it in his mind. 
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since his screened air-passage extends upward to the very top of the 
cotton feed-pipe, with the resuit that, when the cotton becomes choked 
in the chute, it will continue to fill up the chute, as it will also in the 
Murray System, until the air suction has been completely shut oiï by the 
choked cotton, but this will not happen under the Schulze device, owing 
to the height and location of the screen, until the cotton will hâve 
been forced over the bend or angle of the cotton-pipe and into the 
latéral portion thereof, whence it cannot be relieved by its own weight. 
Furthermore, Schulze, in order to accomplish what he did, deemed it 
necessary to adopt, and did adopt, varions mechanical cut-offs and 
valves which are unnecessary to the Murray patent. Our conclusion, 
therefore, is that Murray's patent discloses a decided advance in the art, 
and very clearly shows novelty and invention. 

What has been said pertains more appropriately to claims 1, 2, and 
12, but we think claim 9 is also valid. It relates to feed-rollers sup- 
ported at the bottom of the chute, with means to regulate the feed of 
the rollers. The use of such rollers was undoubtedly old in the art, but 
as theretofore used the rollers were located at or near the gin. Former- 
ly the cotton fell from the chute upon a moving apron or conveyor-belt, 
which carried it to the feed-rollers, whence it was fed to the gin. 
Murray does not require the conveyor-belt, and locates the feed-rollers 
directly at the bottom of the chute, where they aid in releasing the 
cotton from the chute, a function which they did not at ail perform 
before. Again, they pay it out at a predetermined rate, which may 
differ at every chute, whereby, in connection with the other éléments of 
the combination, no more cotton is elevated by the machine than can 
be properly distributed and fed out. The claim, therefore, discloses 
in our opinion a true combination, and not a mère aggregation, and is 
also valid. 

The defendant's device clearly infringes ail of the claims in con- 
troversy, unless such claims are to be read with literal exactness. The 
défendant has unquestionably adopted and embodied in its apparatus 
ail of the essential éléments of the Murray patent, except that it claims 
that it does not use side air-passages and a central screened-space, em- 
phasizing particularly the words "passages" and "central." It contends 
that both Munger and Schulze hâve a side air-passage and a screened- 
space, which space, however, is not central between side air-passages, 
and that consequentiy, in order to avoid the claims of those patents, 
and to disclose novelty, Murray was compelled to claim as he did. 
But, as already stated, neither Munger nor Schulze accomplishes what 
Murray did, nor do they show the same mode of opération. Murray 
devised what may very properly be called a System or mode of opéra- 
tion, whereby certain old éléments of a cotton elevator and distributor, 
as the resuit of new organization and arrangement, produced automatic 
régulation of the device by the cotton itself, and it would be most un- 
fortunate in view of what he has accomplished if we were compelled to 
construe his claim so narrowly that an infringer could appropriate 
the entire principle of his invention by using one air-passage, instead of 
two, and simply conjuring with the meaning of the word "central." 

Counsel for the complainant hâve indicated how the différent 
149 F.— (53 
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éléments comprised in the claims of the Murray patent may be so cor- 
related and reartanged as perhaps to more clearly express Murray's in- 
vention, without doing violence to the claims themselves. Such re- 
arrangement is as follows: 

"In apparatus for elevating, distributlng, and feeding seed-cotton to gins, 
in combination, a cotton pipe, an air pipe baving side air-passages, a screeu 
spaee orgaiiized, as described in the spécification, below the cotton pipe, 
a chute or feeder communication with said space, the said space being central 
betweeu the cotton pipe, air pipe, and clmtè, as described." 

It would seem that the word "central," as used . in the claims, is 
susceptible of the meaning they hâve attached to it. The claims do 
not shôw with entire précision what is meant by the words "central 
space" — that is to say, it does not clearly appearwith what other 
éléments the "central space" must be arranged in order that it may 
properly be defined as "central" — but, wherever it is located, we cer- 
tainly find nothing in the claims which imperatively demands that 
it be located, as claimed by the défendant, between the side air-pas- 
sages. It would seem that "central space," as used, may mean no more 
than the space inclosed within the box or casing, and that the phrase 
"side air-passages" is met by locating them upon one side only, as well 
as upon both sides. The language used does not require air-passages 
located on both sides, or on, opposite sides, or anything équivalent 
thereto. There must be side air-passages, but that requirement would 
be met if there were a plurality of them located upon one side, equally 
as well as it would be if they were located upon two sides, or upon op- 
posite sides. What has been said applies more especially to claims 
1 and 2. Claim 12 is still more gênerai, for in it there is nothing what- 
ever said about side air-passages. Ail that this claim requires is that 
there shall be air-passages, and that they shall be screened. Since this 
is so, there surely is no invention in merely reducing the number of 
air-passages from two to one, as the défendant has done ; nor, again, 
would such réduction conflict with the Schulze patent or other prior 
patents, because it is the location of thé screened-passages in the Âlur- 
ray patent which, in combination with the other éléments, produces its 
automatic feature, and this in principle the défendant has adopted. Up- 
on the whole the complainant's interprétation of the claims is not un- 
reasonable, and we would feel entirely justified in adopting it were it 
necessary under the circumstances to do so, in order to sustain the 
patent, but we do not think it is. Murray's invention, considered as an 
entirety, rested largely, as already stated, in the automatic valve pro- 
duced by the cotton itself whenever it became choked in the chute, 
and which automatic function was accomplished by a new organiza- 
tion of old éléments set f orth in the claims as interpreted and described 
in the spécifications, and it is this automatic feature which the de- 
fendant has appropriated by a like or an équivalent organization of the 
same éléments. The defendant's device has, it is true, but a single 
screened air-passage, but that, as we hâve seen, is immaterial, since it 
is located and arranged in relation to the other éléments, so as to per- 
form the identical function which the screened air-passages of the 
Murray patent perform. 
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That claim 9 has also been infringed is too apparent to require ex- 
tended remark. The claim provides for "a set of feed rollers supported 
at the bottom of said chute or feeder." The défendant contends that 
the phrase "supported at the bottom" requires the said rollers to be at- 
tached to, and to form a part of, the elevator and distributor, while 
in its device the feed-rollers, although supported directly at the bottom 
of the chute, are nevertheless detached from and are not a part of it, 
but of the gin. In other words, it is claimed that since the feed-rol- 
lers hâve been, as it were, sawed apart from the chute and removed 
therefrom by the width of a savif-cut, infringement of the Murray patent 
has been avoided. The mère statement of the proposition shows its 
lack of merit. The entire principle, and, indeed, the very language of 
the claim, is sought to be appropriated by transparent évasion. 

Patent No. 644,532, the second in suit, is invalid. It was clearly 
anticipated by the Munger patent. No. 680,165. The only apparent 
différence between the construction described in claim 8, the only one 
relied upon, of the Murray patent now under considération and the 
Munger patent, is that the Murray patent has a plurality of feed-rol- 
lers, vyhereas Munger has a single feed-rol'er which co-operates witli 
an adjustable or spring pressed breast, a mechanical équivalent. The 
Murray patent does indeed claim a screw conveyor, whereas in the 
Munger patent air is used as the conveyor, but, even if thèse con- 
veyors are not équivalents, still a screw-conveyor is clearly portrayed 
and described in a prior Munger patent, No. 547,671, where it is locat- 
ed substantially in the same place and performs practically the same 
function that it does in the patent in suit. 

Upon the who!e case, therefore, vve conclude that the first patent in 
suit. No. 472,607, is valid, and as to daims 1, 2, 9, and 12, has been 
infringed by the défendant, and that the second patent in suit, No. 
644,532, îs invalid. 

The decree belovi' should be reversed, with costs, and a decree entered 
in conformity with the views hereinabove expressed. 
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(Circuit Court of Appeals, Seventh Circuit November 9, 19(X>.) 

No. 1,204. 

Patents — Infringement — Contholler foe Spakk Genekatobs. 

The Motsiuger patent, No. 642,809, for a controlling means for spark 
generators, adapted to maintain a constant speed of a driven shaft in 
a gas engine by means of a peripberal frietional contact between a 
driyiug wheel and a pulley on sucli sbaft, and means vvhereby tbe grip 
of one wheel upon the other is aulomatically so varied that, though the 
driving wheel uiay rapidly change from low to high speed, the speed of 
the driven pulley will not substantially change, in view of the prior 
mechanical art in which ail tfie means employed were old, is not a 
pioneer patent, and must be limited to the substautial construction 
shown. As so limited held not infringed. 
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Appeal from tlie Circuit Court of the United States for the District 
of Indiana. 

The bill ia to restrain infringement of letters patent No. 642,800, Issued 
Feb. 6th, 1900, to Ilomer N. Motsinger, for a uew and usei'ul Controlling 
Means for Spark Generators. 

The claim relied upou is as follows: 

"In a mechanical movement for maintaining a constant speed of a driven 
shaft, a driving pulley, a driven shaft carryiug a piiUey adapted to engage 
peripherally the driving pulley, and a specd controUed governor earried by 
said driven shaft, and means for throwing said driven pulley out of and into 
engagement with the driving pulley." 

The Circuit Court disniissed the bill for want of equitv. The drawing in ap- 
pellant's patent Is as follows, and appellee's device is il'.ustrated as follows : 



Appellant'ô Patent. 
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Other patents cited in tbe record are as follovvs : 

No. iorj.322, Sept. 18, 1877, J. S. Adams. 

No. 210,847, Dec. 17, 1878, W. H. Fruen. 

No. 230,2t)4, July 20, 1880, E. T. Gilliland. 

No. 267.96,0, Nov. 21, 1882, F. Andersen. 

No. 29Ô.060, ÎUarch 11, 1884, C. J. Shuttleworth. 

No. 34r).670, Julv 20, 1880, A. Campbell. 

No. 352,868, Kov. 9. 188(), C. E. Skumer. 

No. 367.241, July 26, 1887, A. W. Sclileiclier. 

No. 368,265, Aiig. 16, 1887. G. T. Woods. 

No. 403,376, May 14, 1889, N. liogers et al. 

No. 437.704, Oet. 7, 1890, R. Luudell. 

No. 438.077, Oct. 7, 1890. D. Mackie. 

No. 438.204, Oet. 14, 1890, E. Thompson. 

No. 440,.390, Nov. 11, 189(J, F. D. Hardy. 

No. 452.976. May 26, 1891, H. D. Goodwin, 

No. 456,-302, July 21, ]801, H. A. Ballard. 

No. 462,348, Nov. 3, 1891, C. E. Chinnock. 

No. 491.829, Feb. 14, 1893, J. A. Williams. 

No. 504,132, Auff. 29, 1803, M. Moskowitz. 

No. 633.516. Sept. 19. 1899, R. L. Hunter. 

No. 659,304. Oct. 2, 1900, F. W. Baynes. 

No. 751,993, Feb. 9, 1904, G. J. & G. Pelstring. 

No. 757,891, April 19, 1904, I. J. Daily. 

Furtber facts are stated in the opinion of the court. 

Chester Bradford and Arthur M. Hood, for appellant. 
H. V. Lockwood, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The mechanism employed by Mot- 
singer, to put into effect the idea embodied in the patent in suit, is the 
fîy wheel of a gas engine in frictional contact with a smaller wheel or 
pulley connected with the spark generator, together with means for 
throwing the generator pulley out of and into engagement with the 
fly wheel ; the purpose being to so vary the contact or grip of the pulley 
upon the wheel, that when the wheel starts at a low rate of speed, the 
pulley will at once revolve at a much quicker speed, but when the 
wheel attains a high rate of speed, the speed of the pulley will not be 
drawn along with it — a speed approaching constancy being in that way 
secured to the pulley, and to the spark generator dépendent on the 
pulley for its révolutions. 

Eaying aside for the moment the argument that Motsinger for the 
fîrst time gave to the world the idea of a spark generator, "self con- 
tained," and looking to the mechanism only in which that idea is said 
to be embodied, we ascertain from the prior art that one wheel driven 
by another, through the device of frictional contact, is old. Also that 
a large wheel, driving a small wdieel peripherally, around axes in 
différent alignment, tliough by cog engagement, is old; so that Mot- 
singer did nothing more than to substitute in the wheels of the old 
art, engagement by friction for engagement by cogs, a substitution that 
apart from ail other considérations — frictional engagement being well 
known — would not in our judgment constitute pioneer invention. In- 
deed, outside of the concept of a "self contained" generator as a resuit 
ant, we do not think that any such claim would be urged. 

Laying aside, again, for the moment, the argument that Motsingc- 
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gave to the world, for the first time, a spark generator "self contained," 
it is plain that the immédiate mechanical purpose of his frictional 
contact — the constancy of motion to be obtained for one of the wheels 
— is itself old, that being the purpose of nearly ail of the devices 
where two wheels are frictionally engaged. And when we corne to the 
mechanical means, other than those already pointed out, through which 
constancy of motion is effected, including the speed controlled governor 
—that is, the means whereby the grip of the one wheel upon the other 
is automatically so varied that though the one wheel may rapidly 
change from low to high speed, the speed of the other wheel will not 
substantially change — we find that they, too, are old, varying only 
with the kind of mechanism to which they are applied ; so that the 
chief considération in favor of this patent, as a pioneer invention, 
résides in the claim that in this combination for the first time, was 
made practicable a spark generator so "self contained, that it could 
be mounted in an operative position with any gas engine of any kind." 

But standing in the way of this considération is the fact, that before 
the Motsinger patent, there were generators, also self contained, that 
could be mounted in an operative position with any gas engine of any 
kind. Williams patent, No. 491,829, Thompson patent. No. 438,204, 
Rogers patent. No. 403,376. And standing also in the way of this 
considération is the fact that before the Motsinger patent, generators 
were driven by the peripheral engagement of driving and driven pul- 
leys; the only différence in this respect being that in the previous de- 
vices, the engagement was by cog wheel; so that Motsinger did not, 
for the first time, give to the world either the idea of a spark generator 
self contained, or a practical mechanism through which such spark 
generator could be operated. 

Taking into considération then just what Motsinger has done — the 
constructive idea being old, the mechanism being old, except his sub- 
stitution of frictional peripheral engagement (frictional engagement 
being old) for cog peripheral engagement — we are forced to the con- 
clusion, that though Motsinger's patent may cover a valuable improve- 
ment, it is not a pioneer patent, and must therefore be limited to the 
substantial mechanical means therein pointed out, or their mechanical 
équivalent. 

Except to the extent that appellee's device has "a driven shaft 
carrying a pulley adapted to engage peripherally the driving pulley," 
the mechanical means employed by appellee confessedly differ from 
those of appellant. The contention of appellant, however, is that any 
arrangement of wheel and pulley whereby the center of the frictional 
contact or grip is near the periphery, or away from a common axis, 
is an engagement peripherally, and comes, thereby, within his spécifie 
mechanical construction; so that what is meant by the word "periph- 
erally" — always remembering that the patent is not a pioneer patent 
— comes in point. 

By "periphery," generally, is meant the outside or superfîcial part of 
a body. (Century Dictionary.) When applied to a sphère, it is of 
course the whole of the exterior surface. When applied to a disk, it 
means, we think, unless a largcr nieaning is clearly implied, the outer 
edge of the disk. That Motsinger had such a définition in mind, when 



TILESTON V. VAUGHAN. Qïi9 

he clrew up his letters patent, is evidenced by the fact tliat liis draw- 
ings show nothing else, and that thcre is nothing in the description that 
the drawings are meant to be only a préférable or alternative method. 
Indeed, every mechanical expédient (and they are many) utilized by 
Motsinger to throw his device into, and eut of, engagement, is wholly 
inapplicable to a like purpose in appellee's device — the adjustment in 
one case being effected by a parallel motion of the shaft, and in the 
other, by a longitudinal motion. 

Nor is the issue thus raised, involving the word "peripherally," an, 
issue simply over the définition of a word ; for, in the absence of a nice 
adjustment of the shaft to the other parts of the generator, the so- 
called electric field cannot be made effective; and any wearing out of 
the shaft, that destroys this adjustment, tends to destroy the field; 
se that— the Motsinger drawings and description showing an engage- 
ment of the pulleys that subject it to side pressure only, and the ap- 
pellee showing end pressure only — there are presented two mechanical 
devices that may differ very greatly, in degree at least, as to the dangers 
of wear and tear likely to affect the electric field. 

Considered, then, as a limited patent for a spécifie form of con- 
struction, we do not think the appellee infringes appellant's patent. 
Progress in nearly every field of mechanical activity is like the ad- 
vance of the tide— the last high mark having been attained, not by a 
single thought thrown far in advance of the flood, but by the colump 
of thought that the weight of the flood projects. Where one in- 
ventive mind has run far out, marking a distinct field to be thereafter 
covered, it is not difiicult for the courts to set the stakes that givé 
boundary to the advance. But when the advance is an item only of a 
similar advance ail along the line — is borrowed almost altogether from 
the advance along the line — care must be taken that the boundaries 
given do not include, up and down the line, every character of mechan- 
ism that may thereafter bring about similar results. And to give to 
this patent, through an enlargement of the word "peripherally," the 
scope now urged upon us — a définition growing out of what Motsinger 
has since seen, rather than out of any thought in his mind when the 
word was first employed — would be to give to his patent a monopoly 
on a practice in mechanics that in principle, at least, is as old as the day 
that wheels were first made that peripherally operated other wheels. 
This, of course, we cannot do. The decree is 

Affirmed. 



TILESTON V. VAUGHAN et al. 

(Circuit Court of Appeals, Seventli Circ-uit. October 12, 190G.) 

No. 1,270. 

Patents— Invention— Eye-Guards. 

The Tileston patent, No. 513,003, for a flexible ventilated eye-guard, i» 
voici for anticipation. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 
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Appellant, grantee of letters patent No. 513,603, dated January 30, 1804, 
for a flexible, ventilated eye-guard, failed In his suit agalnst appellees. 

The followlng portions ot the spécification describe the devlce: 

"My invention is to provide a flexible eye-guard that is ventilated by means 
employed in its construction which allows tlie air to clrculate through the 
frame or portions thereof, while protectlng the wearer agalnst varions an- 
noyances, still, gives to the eye, unobstructed by frame material, full scope 
of vision." 

"In the said drawings A représenta the outer or marginal rlm, constructed 
of longitudinal half round pièces of material or other suitable flexible mate- 
rial, between which or to which the edges of the ventilated flexible material, 
O, are held, being riveted, sewed or by other suitable means held in position, 
ïhe inner rims, A', surrounding the elongated flexible centers or flexible lenses, 
B, may be constructed of the same material as the marginal rlm. A, or of 
other suitable material which will hold the lenses or centers in position and 
to the flexible ventilated material, C. The rims may be constructed of métal, 
gutta percha, cloth or any suitable flexible substance, held together by rivets, 
a, a, a, or sewed, or by other means fastened to the ventilated portion of the 
frame. 

"The ventilated portion of the frame holding the elongated centers or lenses 
may be of any perforated or porous substance which will permit the circu- 
lation of air and yet obstruct partially or entirely the passage of dust, insects 
or other substances llable to annoy or do injury to the wearer and I employ 
such material as hair cloth, wlre gauze, perforated sheet métal, or other suita- 
ble flexible material. 

"The lenses may be transparent or semitransparent of any flexible nature 
and If desired waterproof I use mica, flexible glass, or other suitable material. 
However it is not essential at ail times to employ the use of waterproof mate- 
rial in which event I use .veiling, wire gauze, boltiug cloth or- other suitable 
material for the centers. 

"The centers or lenses are elongated to cover beyond the outer corners of 
the eye, thus enabling the wearer to obtain full scope for the use of the eye 
wlthôut necessitating turning the head. 

"The eye-guard is held in position in front of the eyes by means of elastic 
cord or suitable fastenings attached to the sides at b or by means of the ordi- 
nary spectacle bow with fastening adapted to apply when the eye-guard should 
be reversed. 

"Due allowance must be made In construction for the eye-guard to conform 
to the features of the face." 

The clalms which are alleged to be Infringed are thèse: 

"(1) A flexible ventilated eye-guard consisting of an outer flexible rim In- 
closing a flexible ventilated frame surrounding the orbital space having flexi- 
ble lenses secured thereto in the manuer and for the purpose substantially as 
described. 

"(2) A flexible ventilated eye-guard consisting of an oiiter flexible rim in- 
closing a flexible ventilated inner frame surrounding the orbital space hav- 
ing interchangeable fle.xible lenses secured thereto in the manuer substantially 
as described. 

"(3) The combination in an eye-guard composed of an outer flexible rim, 
A, of an inner flexible ventilated frame, C, of the flexible lenses, B, and the 
fastenings therefor substantially as described." 

Among nearly a score of prier patents in the record are No. 20.5,242, Genèse, 
1884, and No. 41,209, Everett, 1804. 

Charles Turner Brown, for appellant. 
Florence King, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). From the word- 
ing of the spécification and claims it is quite évident that Tileston be- 
lieved himself entitled to a monopoly of ail forms of flexibl*', ventilât- 
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ed eye-guards, in which appears the combination of a flexible rim, a 
flexible, ventilated frame, and flexible lenses. 

Genèse described and claimed "a flexible, air-tight, eye-guard, con- 
sisting of a frame of flexible material completely surrounding the 
orbital space, and having plane lenses of mica, or other transparent 
and flexible substance, and an elastic marginal body secured to said 
frame." 

This Genèse eye-guard is made air-tight because it is designed to 
guard from noxious vapors the eyes of employés in métal working and 
chemical manufactories ; but it covers the device of the patent in suit, 
élément for élément, flexible rim, flexible frame, and flexible lenses, 
except that the frame is made of solid instead of perforated or porous 
material. In his spécification Genèse states that his frame is "made 
from thin plates of easily flexib'e material, such as lead or copper" ; that 
is, the frame can be bent and will stay bent so as to secure a close con- 
tact between the rim of the guard and the face of the wearer. Appel- 
lant's counsel seeks to differentiate by asserting that the flexibi'ity 
which Tileston described and claimed was the resilience which, when 
the bending pressure is removed, springs the material back to its orig- 
inal position. The contention has its basis in the ingenuity of coun- 
sel, not in the patent. Tileston's frame is made from "hair cloth, wire- 
gauze, perforated sheet-metal, or other suitable flexible material." So 
the Tileston frame is obtained by perforating the flexible sheet métal 
of Genese's frame. And invention cannot be predicated merely on 
making ho'es for purposes of ventilation, even if Everett and others, 
as early as 1861-, had not shown the use of wire-gauze for the frame 
of eye-guards. 

The decree is affirmed. 



CLARK et al. v. HARMOX S. TALMEH HOLLOW CONCRETE BLDG. 

RLOCK CO. 

(Circuit Court of Appeals, Seventh Circuit. Noveraber 15, lï)Ofi.) 

No. 1,208. 

Patents — Autictpatiox— Design for Building Sto.'je. 

Tlie Palmer design patent, No. 36,806, for a design for artificial building 
blocks, showing the upper jjortion of the block baving a rocli face and Ihe 
lower part sniootb, js void for anticipation and lack of invention ; it being 
shown without contradiction that bouses still standing were built, prier 
to the application for tlie patent, of alternate layers of rock-face aud 
smootb-face stone, presenting substantially the same appearauce to the 
eye as a building of stone made after tbe design of the patent. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Illinois. 

The decree appealed from enjoins appellants not to infringe a patent be- 
longing to appellee and not to trompeté unfairly in trade. Tbe patent is No. 
36,806, issued on February 36, 1004, to l'alnier for an ornameutal design for 
artificial building blocks, and reads as foUows: 

"To Ail \^'hom It May Concern : 

"Be it known that I, Hamion S. Palmer, a citizen of the United States, re- 
siding at No. 1450 Biuney street nortbwest, in the city of Washington, District 
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of Colunibia, havè inrented a new, original, and ornamental Jesign for artl- 
ficial biiUding blocks, as disclosed by the accom]ianyiug drawings, made a part 
of this spécification, of wbicli tbe foUowing is a description. 

"Figure 1 is a front vicw of the bloclv, and Fig. 2 is a side vievv. 

"Having tlms disclosed my invention, wbat 1 claini, and désire to secure by 
letters patent, is — 

"The ornamental design for au artificial building-blocls substantially as 
berein shown." 

FTG. 1. Fia 2." 




The alleged unfair compétition in trade cousisted in solliug the alleged in- 
fringing building blocks. 

Howard G. Cook, for appellants. 
Chas. J. Williamson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAK, Circuit Judges. 

BAKER, Circuit Judge. Witnesses for appellants, whose testimony 
stands uncontradicted and whose veracity is unassailed, establish sev- 
eral instances of prior use. 

In a hotise, built years before the patent was applied for, layers of 
rock-face and of smooth-face stones were alternated. If one rock- 
face stone lying tipon a smooth face stone be taken as a unit, the seam 
between them is so fine that to the eye of the ordinary observer the 
design is the same as if one stone were dressed partly rock-face and 
partly smooth-face. The smooth part in this instance was only about 
one-fourth of the width of the rock-face, while the patent indicates 
that the parts are of substantially equal width. On this ground, and 
for the further reason that the smooth-face and the rock-face parts 
were not made in one pièce, it is contended that the instance in question 
is not an anticipation. The architect testified that there is no fixed 
ruie respecting the comparative widths of the two layers; and the ap- 
pearance to the eye would be the same, we find, whether two stones 
were used or only one with a line of séparation marked thereon. 
But, if it were conceded that this instance is not sufficient as an an- 
ticipation, we are of the opinion that there was no invention in taking 
as a design for one pièce a design that had appeared from the use of 
two pièces in conjunction. 

The objections as to the relative widths and as to the design not ap- 
pearing on one stone are met by the other instances. 

Bearing in mind the familiar rule, we find no basis for the slightest 
doubt of the testimony concerning prior use. The witnesses said that 
the structures were in existence, as erected, at the time they were 
testifying. Owners, architects, workmen, averred that the structures 
were put up many \ears prior to the application for the patent. Ap- 
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pel'ee offered no évidence in contradiction, and was and is content to 
invoke the ruie of reasonable doubt. The structures spealî for them- 
selves on tlie question of design. Their nature and their location were 
such that no pretense can be made tliat they were erected for the pur- 
poses of this case. As to their âge, the pertinent question hère was net 
vvhether a particular building was erected in 1881 or in 1882, for 
instance, but whether the buildings were in existence prior to the al- 
leged invention in 1904. On that we think it net unfair to conclude 
that the appearance of the structures convinced appellee that the tes- 
timony as to âge could not be disputed. The Barb Wire Patent, 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154, Bettendorf Patents Com- 
pany V. Little Métal Wheel Company, 123 Fed. 433, 59 C. C. A. 473, 
and other cases in which the thing done can only be known as it is 
reconstructed, years afterwards, from the memory of witnesses, hâve 
no pertinency. 

As to the unfair compétition branch of the case, there is no évidence 
whatever on which to support the decree. Appelants simply sold the 
alleged infringing blocks as of their own make, with no attempt and no 
intent to palm them off as the goods of another. 

The decree is reversed, with the direction to dismiss the bill for want 
of equity. 



NATIONAL GLASS CO. et al. v. UNITED STATES GLAS.? CO. et aL 
(Circuit Court of Appeals, Thlrd Circuit January 16, 1907.) 

No. sa. 

Patents— Tnfringement—Fukkaces for Retieatino Gi-assware. 

The Selnilze-Kerge patent, No. 411,] 31, and the Caldwell patent. No. 
442,855, both for furnaces for reheating or flre-finishing glassvvare, as 
liniited by cons?truction in prior suits to the précise mechanism Uescribed, 
held not intringed by a furnaoe which does not hâve a laterally projecting 
floor, which is an essential feature of both. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion beiow, see 147 Fed. 254. 

James K. Bakewell, for appellants. 

M. A. Christy and George H. Christy, for appellees. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit JudgeJ 

BUFFINGTON, Circuit Judge. In the court below the National 
Glass Company and another filed a bill charging the United States 
Glass Company and another with infringcment of patent No. 411,131, 
to Schulze-Berge, and No. 442,855, to Caldwell. That court, in an 
opinion reported at 147 Fed, 254, dismissed the bill for noninfringe- 
ment. Thereupon this appeal was entered. 

Thèse patents were before this court in the case of Bryce Bros. v. 
National Glass Company. In an opinion reported at IIG Fed. 186, 53 
C. C. A. Gll, the art is so fully set forth, and the devices illustrated and 
so fully described, that référence to thèse opinions precludes the neces- 
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sity of présent description. Referring to both thèse patents it was in 
the last-mentioned case held by this court: 

"That the inventions are not of a pioneer or primary charaeter, and that 
therefore they must be eonflned and Hmited to the précise device, as described 
in the spécifications and claims of that art." 

Of the Schulze-Berge patent, hère involved, ît was there said: 

"The essentiel structural peculiarity, therefore, is a furnace with a laterally 
projecting floor, 0", of the combustion ehamber, in which floor tlie glory holes 
are placed, so that a glass article may be vertically raised or lowered, in pre- 
senting it to them and withdrawing it from theui." 

And of the Caldwell patent : 

"It will thus be seen that there Is described and shown a glass furnace and 
combustion ehamber, having the essential characteristic of that patented in 
No. 411,131, to wit, the laterally projecting cover, with the glory holes therein 
and thus accessible from below. Both require a glass-heating fm'nace, and 
both require that that furnace should be so constructed as to hâve a laterally 
projecting floor that would admit of a glory hole therein and be accessible 
from belovr." 

Now, the construction thus placed on thèse patents, which is now 
the law thereof, the court below followed and applied. The respond- 
ents' device has no laterally projecting floor. Lacking this essential 
feature of the two patents in question, there can be no question that it 
does not infringe. Moreover, this laterally projecting floor made 
possible the use of a revolving table on which the glassware was car- 
ried through the furnace. This table is an clément in ail the claims 
of the Caldwell patent hère involved, and a revolving table cannot be 
used in the re.spondents' structure. Restricting the claims, as the court 
below righ^y did, to the limited scope awarded them by this court in 
the prior case, its decree was a logical séquence. 

It must therefore be afBrmed. 
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THE RESOLUTE. 
(District Court, S. D. New Yorlî;. November 30, 1906.) 

TOWAGE— SlEANDING OP TOW— LlABILITY OP ÏUG. 

Damage to a cargo of coal ladeii on a barge belonging to tbe clalmant, 
by tlie stranding of tbe barge in tbe barbor of New Haven while in tow 
of claimant's tug, held recoverable from tbe tug ; It baving failed to sus- 
taln tbe burden of proving its allégation tbat tbe stranding was due to 
an unknown obstruction, eitber in tbe main cbannel or tbe ancborage 
grounds of tbe barbor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Towage, § 34.] 

In Admiralty. Suit against tug to recover damage to cargo re- 
sulting from stranding of tow. 

James J. Macklin, for libellant. 
Robinson, Biddle & Ward, for claimant. 

ADAMS, District Judge. In this action, the libellant, the Provi- 
dence-Washington Insurance Compan}-, the assignée of the owners of 
a cargo of coal laden on the barge H. M. Fuller, seeks to recover 
from the tug Resolute the loss of or damage to the said cargo caused 
through the barke striking bottom in New Haven, Connecticut, harbor, 
while in tow of the tug on a hawser on the 8th day of November, 1904. 
The tow was bound to Providence, Rhode Island, but went into New 
Haven harbor on the 7th about 2 o'clock P. M. to remain over night 
and was anchored there till the morning in question, when the tow 
started for Providence and the Fuller brought tip, causing the damage 
sued for. The barge was owned by the same corporation as the tug. 

The défense in the answer is that the barge grounded upon an un- 
known obstruction in the regular and usual channel about 11 o'clock 
A. M., the tide being about high water. On the trial, the testimony 
of the tug was directed to showing that the accident happened within 
the anchorage limits defined by the Government on the west side of 
the channel and not in the usual and regular channel as claimed in the 
answer. The master testified that the Fuller was alone at the tail of 
the tow. She was preceded in the tow by 4 other boats, 1 alone ahead 
of her and 2 alongside of each other next to the tug. Two of the 
boats, as well as the tug, were drawing about the same water as the 
Fuller. 

It was further testified on the part of the tug that the place of an- 
chorage on the 7th was within the anchorage limits and when, the 
next morning, the tug started with the tow, she proceeded on a course 
which for a short distance kept her to the westward of the eastern 
line of such limits and after going about an eighth of a mile, the Fuller 
struck and stopped the tow. The tug then anchored the tow and went 
to the FuUer's assistance but did not succeed in getting her ofï. Fur- 
ther testimony on the part of the tug is to the effect that it required 
the efïorts of several tugs to relieve the barge, ail of whom circled 
around her vi'ithout difficulty, there being from 12 to 18 feet of water 
in her vicinity while she was fast on an obstruction, which was com- 
posed of hard sand, gravel and stone, leaving but from 5 to 7 feet of 
water under her. The position of the barge was also noted from a 
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place in New Haven which enabled observers there to see water ail 
around her as she lay headed toward the south. The witness from 
the Resolute said that the tug worked around the barge for nearly an 
hour on an ebbing- tide without tbuching bottom, even after the wa- 
ter had fallen as much as a foot. It was said that another tug, drawing 
13 feet 4 or 5 inches, did the same without experiencing any difficulty. 
Several witnesses familiar with the waters said that they were astonish- 
ed to see the barge aground there. It is further urged on behalf of 
the tug that she had a right to rely upon the Government chart of the 
place, which gives 16, 17, 18 and 22 feet of water on the grounds at 
low water, and nothing less than 16. 

The libellant contends that the grounding of the barge did not take 
place in the channel or within the anchorage grounds but in a place to 
the westward of both, where the bottom was uneven, irregular, and the 
water shallow, in some places, near at hand as well as under the boat, 
not being more than about 6 feet in depth. It urges that there is a 
strong burden of proof upon the claimant hère which it has failed to 
sustain. The testimony of the claimant is criticised with much force 
and ingenuity and it is said, among other things, that no witness from 
the tow other than the master of the Resolute was either called or ac- 
counted for. It appears that no attempt was made on the first day of 
the striking to ascertain what the trouble was by sounding or other- 
wise, or what kind of an obstruction the barge was on. The libellant 
then enlarges upon the claim set forth in the pleadings, mentioned 
above, that the cause of the stranding was an unknown obstruction in 
the channel, when no such claim was made in the testimony, and sug- 
gests that if the grounding had taken place in the anchorage ground as 
stated, there could hâve been abundant testimony produced to show 
such fact. It urges also that there is a great improbability of the truth 
of the allégation in view of the fact of no report having been made of 
the obstruction to Government officiais, so that the difficulty in the 
harbor could hâve been remedied. It then proceeds to criticise the 
testimony adduced by the claimant and urges that some of the wit- 
nesses examined really sustained the libellant's claim. It then com- 
ments upon the testimony of two persons who were examined upon the 
part of the libellant and stated that they made soundings at the place 
which was pointed out to them as that of the grounding and that there 
was practically no navigable water there. 

It appears in the testimony of the master of the Resolute that he 
was towing 4 boats, 2 alongside of each other nearest the tug and the 
others following tandem, close up to the boats preceding them, and 
that ail, including the tug, except one of the boats in the head tier, 
drew the same water as the Fuller and yet none but the latter struck 
bottom. There was nothing in the set of the tide or the direction 
of the wind to account for any déviation of the tow from the course 
pursued by the tug. 

The strength of the libellant's case lies in the undisputed grounding 
of the Fuller and the improbability of such an accident having hap- 
pened in a dredged anchorage ground which was being constantly used 
and the proceeding by the tow without the tug or other barges strik- 
ing. The strength of the claimant's case lies principally in the tes- 
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timony of several witnesses that the boat was anchored where several 
tugs, drawing as much water, were able to go ail around her without 
difficulty. 

The burden of proving that an unknown obstruction caused the ac- 
cident, was upon the claimant. The testimony on its part is not recon- 
cilable with other facts in the case. I hâve not been able to conclude 
that the burden bas been met by the testimony presented. 

There will be a decree for the libellant, with an order of référence. 



In re FLINT HILL STONE & CONSTRUCTION CO. 
(District Court, N. D. New York. January 28, 1907.) 

BANKRUPICY — INVOLUNTABY PETITION — ACTS OF BaNKKUPTCY. 

The givlng of a mortgage by an Insolvent corjwratlon in order to con- 
stitute an aet of bankruptcy under Bankr. Act July 1, 1898, c. 541, § 3a (1) 
or (2), 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], must hâve been to se- 
cure an antécédent debt, or for a grossly Inadéquate considération and 
with Intent either to hinder, delay, or defraud its credltors or to prêter 
the mortgagee over other creditors, and a pétition in involuntary bank- 
ruptoy which fails to allège such facts and intent or faets from whlch 
such intent would be inferred as matter of law, or even to allège that 
there were other credltors at the tlme, is msuftlclent. 

In Bankruptcy. Demurrer to the pétition in involuntary bankruptcy 
proceedings on ground that it does not charge an act of bankruptcy. 

H. Judd Ward, for demurrer. 
Herman C. Grupe, for petitioners. 

RAY, District Judge. The pétition of the moving creditors allèges 
the acts of the alleged bankrupt, which is a domestic corporation of the 
state of New York, and which acts are claimed to hâve been acts of 
bankruptcy : 

"That, within four months iirecedlng the flling of this pétition, vlz., on the 
Oth day of July, 1906, the said Flint HIU Stone & Construction Company, 
whlle Insolvent, commltted an act of bankruptcy, in that it did exécute and 
caused to be filed on that day in the office of the clerk of the county of 
Eensselaer, the place where its principal office for the transaction of Its busi- 
ness is located, a chattel mortgage for one thousand dollars ($1,000) to H. 
Judd Ward and others, dlrectors of sald Flint H 111 Stone & Construction Com- 
pany and indorsers of certain promlssory notes, upon ail of its chattels and 
property ; and, further, In that it dld exécute and cause to be filed on that 
day in the office of the clerk of the connty of Rensselaer, the place where its 
principal office for the transaction of Its business is located, a chattel mort- 
gage for flfteen hundred dollars ($1,500) to H. Judd Ward and others, direct- 
ors of said Flint Hill Stone & Construction Company and Indorsers of certain 
Tjromlssory notes, upon ail of its chattels and itroperty." 

This allégation is clearly insufhcient. There is no allégation that 
■such chattel mortgages were given "with intent to hinder, delay, or 
defraud" the creditors of the corporation or any of them, or "with 
intent to prefer such creditors" (the mortgagees) over the other credit- 
ors of such corporation, nor is there any allégation or statement of any 
fact or facts from which the inference may legally be drawn or must 
follow that the giving of the mortgages was with intent to hinder, 
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delay, or defraud creditors, or any of them, or with intent to prefer 
one or more of the creditors of the corporation over its other creditors. 
Section 3 of "An act to establish a uniform System of bankruptcy 
throughout the United States," approved July 1, 1898 (30 Stat. 546, 
c. 541 [U. S. Comp. St. 1901, p. 3422]), as amended by act approved 
February 5, 1903 (33 Stat. 797, c. 487, § 2 [U. S. Comp. St. Supp. 
1905, p. 683]), provides: 

"(a) Acts of baukniptcy by a persou shall consist of liis having (1) con- 
veyed, transferi'ed, concealed, or roinoved, or premitted to be coneealed or re- 
moved, any part of his property with liiteut to binder, delay, or defraud his 
creditors, or any of tiiein ; or (2) traiisferred, wliile insolvent, any portion of 
bis property to one or more of bis creditors witb intent to prefer sucb credit- 
ors over his other creditors; or (3) suftered or peruiitLed, while insolvent, any 
creditor to obtain a préférence throusb légal proceediugs, and not having at 
least flve days before a sale or final disposition of any property afCected by 
such préférence vacated or discliarged sueb préférence; or (4) made a gênerai 
assignment for the beneflt of his creditors, or, being insolvent, applied for a 
receivej or trustée for his property or because of insolvency a receiver or 
trustée bas been put in charge of his property under the laws of a state, of 
a territory, or of the United States ; or (5) admitted in writing his inability to 
pay his debts and his willlngness to be adjudged a bankrupt ou that ground." 

The acts alleged corne under either subdivisions (1) or (2) of this 
section, and "intent to hinder, delay or defraud" or "intent to prefer" 
one creditor over another is of the very essence of the act. If an al- 
leged bankrupt, being insolvent, has within four months of the filing 
of the pétition given a chattel mortgage on ail his property to another 
creditor to secure an antécédent debt or to secure an indorsement 
previously made, and such facts are alleged, or has given such a 
mortgage for a présent grossly inadéquate considération and such fact 
is alleged, such inference of intent to prefer or defraud would perhaps 
follow as matter of law, ' although I do not so décide, as it is un- 
necessary, but to give a mortgage, while insolvent, to secure an honest 
debt incurred in his business at the time the mortgage is given to 
carry on the business, or to secure an indorsement made at the time of 
giving a note which is for a présent full considération in carrying on 
his business, the mortgage being given at the same time, even if thèse 
acts are donc within four months of fîling the pétition, is not neces- 
sari'y an act.of bankruptcy, as in such case there may not exist either 
an intent to hinder, delay, or defraud or to prefer one creditor over 
another. If the mortgage in question was given to secure a prior in- 
dorsement or prior indorsements, even pursuant to â prior agreement to 
give such security, it would show an intent to prefer one creditor over 
another. But hère we hâve no allégation that the indorsements were 
not made at the time, or even that the niortgages were given to secure in- 
dorsements past or présent, or that they were not given in due course 
of business for a présent full and adéquate considération. The pétition 
is silent as to the considération. True, it says the mortgagees were 
indorsers, but it does not say the mortgages were given to secure such 
indorsements. Nor is there any allégation that the officers of the 
corporation knew of its insolvency when the mortgages were given. 
jSTeither does it affirmatively appear that, when the mortgages were 
given, the alleged bankrupt had other creditors. The petitioners were 
creditors when the pétition was verified, but it is not alleged that they 
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were such when the mortgages were given. For anything that ap- 
pears, the chattel mortgages were for money borrowed to pay off and 
satisfy ail the debts owing by such corporation, if any, existing at the 
time such mortgages were given. If such was the case, there was 
neither intent to hinder, delay, or defraud, or to prefer one créditer 
over another. There must be an allégation either that the mortgages 
were given with intent to hinder, delay, and defraud the other credit- 
ors of the alleged bankrupt, or that they were given with intent to 
prefer the mortgagees over the other creditors of the corporation. The 
pétition should also allège that there were other creditors, and that 
the debts or indorsements secured by the mortgages were pre-existing, 
or if then incurred or made that the mortgages were given for an in- 
adéquate considération, etc., as the case may be. 

The demurrer is sustained, but the petitioners may amend within 15 
days after being served with a copy of the order to be entered pursuant 
hereto. 



In re WATT & DOHAN. 

(Circuit Court, E. D. Pennsylvania. January S, 1907.) 

Ko. 34. 

Attobney and Client— Disbarmekt of Attorntst— Grounds. 

The action of the Circuit Court of Appeals of another circuit In sus- 
pending attorneys indeflnitely from practice before that court for flling 
a brief therein conttdning scandalous and insulting matter is not alone 
suiiicient ground for their disbarment by a Circuit Court. 

On Pétition of Board of Censors of Phi'.adelphia Bar Association 
for Disbarment. Hearing on pétition and answer. 

J. B. Colahan, Jr., Frank P. Prichard, and A. H. Wintersteen, for 
board of censors. 

D. Webster Dougherty, for Watt & Dohan. 

J. B. McPHERSON, District Judge. I heartily approve of the ac- 
tion of the Court of Appeals of the Second Circuit in suspending 
indeflnitely the respondents from practice before that court. The 
brief which they filed was scandalous and insulting, and richly de- 
served the punishment that was inflicted; but I hâve serions doubts 
whether the Circuit Court for the Eastern District of Pennyslvania, 
to which they bave been admitted to practice, ought to punish them 
again for this single fault, aggravated though it was. It is quite 
clear that, while this example of their professional delinquency was 
aggravated, it falls short of criminal conduct, and I think, therefore, 
that I should résolve the doubt in their favor concerning the propriety 
of striking their names from the roll of attorneys of this court, and 
should merely leave them to feel the well-deserved punishment that 
was inflicted upon them by the Court of Appeals for the Second 
Circuit. 

The rule to disbar is, therefore, discharged. 
149 F.— 64 
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UNITED STATES V. NEUSTAEDTER. 

(Circuit Court, S. D. Kew Yorlc. December 31, 1906.) 

Internal Revenue— Playing Caeds — Stamp Tax. 

The statute liiiposiiiK an internai revenue tax on playing cards requires 
that each pack of cards sliall sliow a stamp denoting the i)aynieut of tlie 
tax, so tiiat a dealer may not réassemble cards from packs that hâve paid 
the tax and otïer the reassembled packs for sale in hew wrappings with- 
out restamping. 

Henry L. Stimson, U. S. Atty., and Goldthvvaite H. Dorr, Asst. 
U. S. Atty. 

Samuel S. Koenig, for défendant. 

Thomas, District Judge. It is probable that Congress intended 
to liave every pack of cards stamped and kept stamped so long as it 
was in the market for sale. Hence upon every vendor is imposed 
the responsibility of a manufacturer, and it is his duty to see that the 
article he offers for sale has the stamp evidencing the payment of 
the tax. Such intention should hâve been expressed distinctly, in lan- 
guage that a person of ordinary intelligence could understand, rather 
than in a form that causes doubt and tends to baffle an appréciation of 
the meaning. The statute can, by a process of reasoning, be made to 
mean what the government claims ; and it is reluctantly concluded that 
such is its efïect. Hence a pack of cards must show a stamp denoting 
the payment of the tax, and it is unimportant that such cards are 
reassembled from packs that hâve paid the tax, and that are there- 
upon, in that new form, ofïered for sale. In the présent case the old 
packs were severally stripped of their former wrappings, the stamps 
advising the government that the taxes had been paid were removed, 
certain cards were cast aside, and the new pack, in a new paper band, 
and without stamp, was ofïered for sale. This gave the Consolidated 
pack the appearance of a new article of manufacture. The statute is 
so ambiguous as to be positively unfair, and it is so obviously mis- 
leading as to oiïend the sensé of justice. 

In the présent case the sentence should, upon defendant's request, 
be suspended ; and it is hoped that the attention of Congress may be 
called to the necessity of amending the statute, so that its meaning 
may be plain. 



EANKIN V. COOPER et al. 
(Circuit Court, W. D. Arkansas. E. D. January 16, 1907.) 
No. 1,162. 
Banks and Bankixg— National Banks— Duties and Responsibilitt of 

DlBECTORS. 

It is the duty of directors of a national bank to exercise reasonable con- 
trol and supervision over its atCairs, and to use ordinary care and dili- 
gence in ascertaining the condition of its business, which is such care as an 
ordinarily prudent and diligent man vvould exercise in view of ail the 
eircumstances. 
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2. Same. 

Directors of a national bank are iiot Insurers or guarantors of the 
fldelity aod proper conduct of its executive otlicers, aud are net respousible 
for losses resulting from the wroiigful acts or omissions ot sueli officers, 
provided tbey liave exercised ordinai-y care in the exercise of their own 
duties as directors. 

3. Same. 

If nothing bas come to the knowledge of the directors of a national 
bank to awaken suspicion that somethiug is going wrong, ordiuaiy atten- 
tion to the afCairs of the institution is ail that is required of them, but if, 
on the other hand, they know, or by the exercise of ordinary care should 
know, any facts which should awaken suspicion and put a i)rudent man on 
bis guard, then a degree of care commensurate with the danger to be 
avoided Is required, and a failure to exercise such care makes tbem re- 
sponsible. 

4. Same. 

Directors of a national bank are not expected to watch the routine of 
every day's business, but they should hâve a gênerai knowledge of the man- 
ner in which the bank's business is conducted, and upon what securities 
its larger Unes of crédit are given, and generally know of and give direc- 
tion to its important and gênerai alïairs. 

5. Same. 

It is incumhent upon the directors of a national bank In the exercise 
of ordinary prudence, and as a part of their duty of gênerai supervision, 
to cause an examination of the condition and resources of the bank to be 
made wlth reasonable frequency. 

6. Same. 

Where the directors of a national bank became aware, through the re- 
port of a committee of their number, and also by notices sent them indl- 
vidually by the Comptroller of the Currency, that the bank had been mak- 
ing excessive loans to its président and to other persons, flrras, and corpo- 
rations with which he was associated, but took no effective steps to re- 
duce such loans, or to prevent their increase, which continued until the 
bank became insolvent, they will be held jointly and severally liable for 
ail losses which the bank sustained through subséquent transactions and 
which could hâve been prevented by a proper discharge of their duties. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. C, Banks and Banking, 
§ 947.] 

7. Same— Suit to Charge Dieectoes — Limitations. 

Where a national bank suffered losses through the continued négligence 
of its directors, which was unknown to its creditors, and such directors 
remained in control until the appointment of a receiver on the bank's In- 
solvency, a court of equity will entertain a suit to charge them with Per- 
sonal liability, notwithstanding the fact that an action at law to recover 
for their wrongful acts would be barred by limitation under the laws of 
the State. 

8. Same — Défenses — Absence or Dibector. 

The mère fact that a director of a national bank does not attena to his 
duties by reason of continued 111 healtli or other business engagements does 
not necessarily relieve him from liability for losses sustained by the bank 
through the failure of the directors to exercise proper care aud supervision 
over its affairs. 

9. Same — New Dibectoes. 

Wihile a director of a national bank ought not to be held responsible for 
the conduct of its business from the very day of his élection, if he bas not 
been a director before, he becomes responsible for acts or omissions from 
the time he acquires knowledge of the bank's condition and beglns to ac- 
tively participate in its affairs. 

In Equity. On exceptions to master's report. 
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John M. Moore, for complainant. 

Rose, Hemingway & Rose, John McCIure, and Morrîs M. Cohn, 
for défendants, 

FINKELNBURG, District Judge.* This suit was originally brolight 
on the 19th day of June, 1895, by Sterling R. Cockrill, the predecessor 
of George C. Rankin, the présent receiver of the First Xational Bank 
of Little Rock, against 16 directors of said bank, to recover losses al- 
leged to hâve been sustained by said bank by reason of alleged negU- 
gence and violations of the laws of the United States governing the 
management of national banks. In the course of its prolonged history 
four of the original défendants bave dropped out of the case by deaths 
and failure to revive, and by dismissals for other causes, so that at 
présent there are but 12 left, who are as follows: Gus. Blass, John 
W. Goodwin, H. G. Fleming, James Joyce, Mark M. Cohn, Charles T. 
Abeles, P. K. Roots, and the estâtes of Nick Kupferle, Henry M. 
Cooper, William Farrell, Logan H. Roots, and C. M. Taylor. The 
case bas been prolonged by the interposition of numerous motions and 
demurrers, and by an appeal from a décision sustaining one of those 
demurrers, which décision was afterwards reversed by the Circuit 
Court of Appeals, as will more fully appear from the report of that dé- 
cision under the name of Cockrill v. Cooper, 86 Fed. Y, 39 C. C. A. 
529, to which référence is hereby made for further statements of facts. 
In 1900, after the case had been reversed and remanded, the taking of 
testimony was begun before a master in chancery under an order of 
référence, and the case was finally heard and submitted on the merits 
in February, 1906. The testimony is very voluminous, embracing sev- 
eral thousand pages, there ai^e over 100 exhibits, and the questions 
involved are complicated. I hâve given the matter much considération 
— ail the considération which other pressing duties would permit since 
the case was submitted- — and I realize now that a décision ought not to 
be delayed any longer. 

At the threshold of this case it must be said that the testimony does 
not show that any of the défendants in this proceeding gained or in- 
tended to obtain any pecuniary advantage or to make any improper 
Personal gain out of the varions transactions involved. So far as the 
évidence shows, the défendants were men in good standing in the 
community, and many of them active business men of high standing. 
Nor does it appear that they were guilty of knowingly assenting to or 
participating in the malversations of funds by the président of the bank 
which wrecked this one-time flourishing financial institution. The 
question rather is whether they were guilty of neglect in not knowing 
or ascertaining thèse things and in not taking steps to prevent or 
remedy them — such culpable neglect as would make them liable under 
the gênerai principles of the common law governing the duties of bank 
directors which apply to national banks as well as ail other banks, and 
also under section 5145, Rev. St. [U. S. Comp. St. 1901, p. 3463] — 
the national bank law — which provides that the atïairs of such banks 
shall be managed by not less than five directors, and section 5147, 

*By assignment. 
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wliich makes it incumbent on every such director to diligently ad- 
jninister the affairs of such banks. 

Briefly summarized, I understand the law on this subject to be as 
foUows : (1) Directors are charged with the duty of reasonable super- 
vision over the afifairs of the bank. It is their duty to use ordinary 
diligence in ascertaining the condition of its business, and to exercise 
reasonable control and supervision over its afifairs. (2) They are not 
insurers or guarantors of the fîdelity and proper conduct of the execu- 
tive officers of the bank, and they are not responsible for losses resulting 
from their wrongful acts or omissions, provided they hâve exercised 
ordinary care in the discharge of their own duties as directors. (3) 
Ordinary care, in this matter as in other departments of the law, means 
that degree of care which ordinarily prudent and diligent men would 
exercise under similar circumstances. (4) The degree of care required 
further dépends upon the subject to which it is to be applied, and each 
case must be determined in view of ail the circumstances. (5) If nothing 
has corne to the knowledge to awaken suspicion that something is going 
wrong, ordinary attention to the affairs of the institution is sufficient. 
If, upon the other hand, directors know, or by the exercise of ordinary 
care should hâve known, any facts which would awaken suspicion and 
put a prudent man on his guard, then a degree of care commensurate 
with the evil to be avoided is required, and a want of that care makes 
them responsible. Directors cannot, in justice to those who deal with 
the bank, shut their eyes to what is going on around them. (6) Di- 
rectors are not expected to watch the routine of every day's business, 
but they ought to hâve a gênerai knowledge of the manner in which 
the bank's business is conducted, and upon what securities its larger 
lines of crédit are given, and generally to know of and give direction 
to the important and gênerai affairs of the bank. (7) It is incumbent 
upon bank directors in the exercise of ordinary prudence, and as a 
part of their duty of gênerai supervision, to cause an examination of 
the condition and resources of the bank to be made with reasonable 
frequency. I hâve drawn the foregoing propositions largely from the 
leading cases of Briggs v. Spaulding, 141 U. S. 132, ll'Sup. Ct. 924, 
35 L. Ed. 662, Gibbons v. Anderson (C. C.) 80 Fed. 345, Martin v. 
Webb, 110 U. S. 7, 3 Sup. Ct. 428, 28 I^. Ed. 49, Warner v. Penoyer, 
91 Fed. 588, 33 C. C. A. 222, 44 L. R. A. 761, Cockrill v. Cooper, 
86 Fed. 7, 29 C. C. A. 529, and the récent décision of the Suprême 
Court of Ohio in the case of Mason v. Moore, 76 N. E. 932. 

In applying the foregoing rules to the présent case, I will fîrst speak 
of the directors collectively, leaving any discriminations to be made be- 
tween them for subséquent considération. Briefly stated, it appears 
from the évidence that up to June 19, 1890, when H. G. Allis was 
elected président of the First National Bank of Little Rock, it had 
been a successful and prosperous institution; that soon after Allis 
assumed charge of its affairs he began to divert the proceeds of the 
bank partly in the form of improvident, excessive, and improper loans 
to himself, and partly in the shape of improvident, excessive, and im- 
proper loans to other persons and corporations with whom he was afifil- 
iated and engaged in spéculative enterprises, notably the City Electric 
Street Railway Company of Little Rock, the McCarthy- Joyce Com- 
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pany, a mercantile company of Little Rock, the Press Printing Com- 
pany, a corporation of Little Rock, and a number of other corporations 
and individuals which will be hereafter more particularly referred to. 
This diversion and misappropriation of the funds of the bank continued 
from June 19, 1890, until February 1, 1893, when the bank closed 
in an utterly insolvent condition, and a receiver was appointed to wind 
up its affairs. It appears that after realizing what could be realized 
on the assets of the bank, and after an assessment on the stockholders, 
there still remained a balance of $300,000 due and unpaid. 

It further appears from the évidence that during the excellent ad- 
ministration of the affairs of this bank by Col. L,ogan H. Roots, the 
predecessor of Allis, the directors gradnally fell into the habit of per- 
mitting the executive officers to manage the business of the bank with 
very little, if any, supervision on their part. There were no periodical 
examinations made by examining committees such as were customary 
in other banks at Little Rock and banks generally. The directors sim- 
ply trusted Col. Roots and the executive officers acting under him. 
It appears that this policy of trusting and relying upon the président, 
cashier, and their assistants was tacitly transferred to Mr. Allis and his 
staff when he came into office in June, 1890, and the business of the 
bank was carried on in the traditional way, without any disturbing 
cause calculated to arouse suspicion or inquiry on the part of the di- 
rectors until about the month of July, 1891, when rumors began to cir- 
culate in and about Little Rock unfavorable to Allis' management of 
the bank's affairs, and at the request of Dr. G. M. Taylor, one of the 
directors, a committee was appointed to examine the affairs of the bank, 
which committee made an elaborate report on the 25th day of Novem- 
ber, 1891. In this report the attention of the board is directed to the 
large indebtedness of Mr. Allis and of his "immédiate associâtes and 
enterprises," and that "they merit more careful considération." It is 
also stated in this report that the committee does not think that the se- 
curities in the case of the City Electric and Belt Railways would sell 
for enough at that time to liquidate the indebtedness, and it is sug- 
gèsted that an early liquidation or payment in full of thèse accounts, 
together with a large réduction of Mr. Allis' personal indebtedness, 
is deemed désirable. It seems that about the same time a government 
examiner made an examination which led to a letter from the Comp- 
troller of the Currency, dated November 38, 1891, addressed to tiie 
cashier, and to which personal attention was also called by an individual 
notice from the Comptroller mailed to each director. In this letter, 
which is lengthy, the Comptroller calls attention to the loans to Mr. 
Allis, the City Electric Railway Company, the Belt Line, Bradford & 
Brown, and alludes to Allis' connection with those parties and com- 
panies, and reminds the directors that the "use of the funds of a bank 
by any officer to forward his interests in any spéculative enterprises is 
most reprehensible and dangerous, and the directors of your bank, 
who are by law made responsible for the management of its affairs, 
should spare no efforts and lose no time in eliminating ail paper of this 
character from the assets of your bank." The Comptroller in this letter 
also admonishes the directors that it is the duty of the board to meet 
more frequently, and that "the conduct of the affairs of a national bank 
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is by law devolved upon the board of directors, and regular and fré- 
quent meetings are therefore very désirable." This letter presumably 
reached the bank on or about December 1, 1891, and was answered by 
the board in a lengthy reply December 8, 1891, signed by ail the di- 
rectors individually, except three (Logan H. Roots, William Farrell, 
and C. M. Taylor), reported as absent from the meeting at which the 
reply was agreed upon. In this letter the directors undertake to an- 
svver the ComptroUer's criticism in many particulars, and show an 
apparent familiarity with the bank's afïairs. They also express con- 
tinued confidence in Mr. AUis' management and in the success of the 
bank. Notwithstanding ail thèse warnings and admonitions, the di- 
rectors seem to bave proceeded in the same passive way as they did be- 
fore, relying on Mr. Allis to straighten things out. Instead of that, 
however, Mr. Allis involved the institution more and more, finally 
leading to absolute ruin to himself as well as the bank. Even thougla 
the bad debts existing at the period referred to could not be recovered 
■or reduced, no adéquate effort, indeed no effort whatever, seems to 
hâve been made by the défendants to arrest their increase after they 
had been warned by the ComptroUer and a committee of their own 
body. They failed to arouse themselves from their lethargy. 

As bas been well said, the courts in dealing with instances of negH- 
gence by the directors of banks "are under perplexing restraint lest 
they should, by severity in their rulings, make directorships répulsive 
to the class of men whose services are most needed, or, by laxity in 
deahng with glaring négligences, render worthless the supervision of 
directors over national banks, and leave thèse institutions a prey to 
dishonest executive officers." Robinson v. Hall, 63 Fed. 235, 13 C. 
C. A. 677. With grave misgiving as to the liability of the members of 
the board for the wrongdoings of the président and bis associâtes prior 
to December 1, 1891, I hâve finally determined upon that date as 
indicating a period of time when the members of the board certainly 
had been sufïiciently warned to arouse suspicion, and when they either 
knew, or by the exercise of ordinary care .should hâve known, that the 
afïairs of the bank were being imperiled by Mr. Allis and his as- 
sociâtes, and it foUows from the rules of law, hereinbefore referred to, 
that the directors should be held liable for ail losses that could bave 
been prevented by a proper discharge by them of their duties after 
December 1, 1891. I need hardly add that I bave reached this con- 
clusion with great reluctance, because the neglect of a proper super- 
vision of the bank was in a sensé unintentional, and because many of 
the défendants bave already sustained severe losses as stockholders 
and depositors; but, on the other hand, the court cannot ignore the 
rights of innocent third persons who confided in this bank, relying 
upon the protection which the names of thèse directors and a proper 
discharge of their duties held out to the public. 

As to the statute of limitations, I hâve come to the conclusion 
that it does not apply, because the case in my opinion falls under the 
exceptional circumstances referred to by Sanborn, J., in Cooper v. 
Hill, 94 Fed. 583, 36 C. C. A. 403, circumstances under which a court 
of equitv will permit a suit to be maintained notwithstanding the 
statute (see pages 590, 591 of 94 Fed., pages 410, 411 of 36 C. C. A.), 



1016 149 FEDERAL REPORTER. 

and also because at the time of the commission of the wrongfui acts îlî 
question and afterwards, until the appointment of a receiver, tlie de- 
fendants who were concerned therein constituted a majority, if not the 
whole, of the board of directors, and that in conséquence of their 
having- full control of the corporation no suit couki be brought to 
redress the alleged grievances until a receiver was appointed. See 
Judge Thayer's opinion in Cockrill v. Abeles, 86 Fed. 505, loc. cit. 
512, 30 C, C. A. 223, 230. 

A spécial défense is set up by the executors of Logan H. Roots, 
deceased, on account of ill health and absence from the city, and 
in that connection Briggs v. Spaukling, 141 U. S. 132, 11 Sup. Ct. 
924, 35 L. Ed. 662, bas been referred to. I think a passing ilîness, 
temporary in character, is an excuse for the period it lasts, but, if a 
person becomes a confirmed invalid for a number of years and unable to 
attend to the duties of a director, he has no right to hold on to the 
position and at tlie same time décline its corresponding responsibilities. 
By doing so he invites, others to trust the bank on the strength of his 
name, and in such case he ought to bear his share of the conséquences 
growing out of such a dual situation. This is peculiarly applicable to 
Col. Roots because of his high réputation in the community and the 
great trust that was placed in hini as a director, as abundantly appears 
from the évidence in this case. Nor does it appear from the évidence 
that Col. Roots was in fact such an invalid that he could not give 
any attention to the affairs of the bank. On the contrary, it appears 
that he attended 46 meetings in 1890; 38 in 1891; 48 in 1892, and 9 
in January, 1893. He also in writing indorsed and approved the re- 
port of the examining committee of November 25, 1891, signed the 
letter to the Comptroller of January 16, 1892, was re-elected and ac- 
cepted the office of président in January, 1893, and accepted the office 
of receiver for this bank when it closed. Défendant Blass in his testi- 
mony says : 

"TjOgan H. Roots attended the board meetings whcnever he was in the city. 
Being an old bank man, he was counsoled in ail matters of the bank by inyself 
and directors. He had aceess to the books and papers of the bank at ail times 
as a director." 

Several other directors and a number of witnesses testified that 
lyOgan H. Roots had been identifîed with the bank for many years; 
that he was a man of unusual business ability ; that they saw no change 
in his mental capacity down to the last ; and that they relied very îarge- 
ly on his advice. The situation is not like that of Charles T. Coit in 
Briggs v. Spaulding, supra. Mr. Coit proclaimed his sickness and in- 
ability to act by asking for and obtaining a year's leave of absence. 
The court held that he had a right to act upon this leave of absence, 
and that he should not be held responsible for what occurred during 
such absence. It is also urged in défense of Col. Roots that he was 
necessarily absent from Little Rock a great deal, and hence unable to 
attend many board meetings. The same défense is made on behalf 
of défendant Blass, who spent much of his time in trips to the East in 
connection with his mercantile business. But to permit this to operate 
as a défense in a case of this kind would be putting a premium on the 
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failure to attend board meetings and a penalty on those who attend 

regularly. 

The next question is: What sliould be the measure o£ damage in 
a case lilce tliis, and what the extent of Hability of each party? The 
question is involved in complications and difhculties. Counsel hâve 
given the court no aid in this direction. The prayer in the bill of com- 
plaint is gênerai in language. Nor lias compîainant's counsel suggest- 
ed any definite theory on this subject, either in oral argument or brief. 
Nor, after a long search, hâve I been able to find analogous préc- 
édents throwing light on the situation as it présents itself in this 
case, so that the court is left to carve eut a decree for itself according to 
what, to it, would appear to be right and just under the gênerai 
principles of law heretofore announced as applied to the évidence in 
this case. It should be mentioned, however, in this connection, that the 
Circuit Court of Appeals of this circuit bas in the case of Cooper 
V. Hill laid down this gênerai rule that: 

"When a loss has been caused l)y the appropriation of the funds of a cor- 
poration to a purpose unauthorized by its c-harter, or by eulpable négligence, or 
by a conversion of its funds, ail the ofîicers of the corporation who are cliarge- 
able with the fault wliicli occasioned the loss are liable for the entire misap- 
propriation, without regard to the degree of dereliction of which each is 
guilty." Sanborn, J., in Cooper v. Hill, 94 Fed. 582, 36 C. C. A. 402. 

An examination of the bill of complaint in this case has led me to 
the conclusion that it states a common-law cause of action for dam- 
ages sustained by the bank by reason of losses caused by the négligence 
of the directors so far as improvident loans to Mr. A'iis and his as- 
sociâtes are concerned. But that in regard to improvident loans to the 
City Electric Railvvay Company, the McCarthy- Joyce Company, and 
the Press Printing Company, complainant has expressly limited the 
right of recovery to the excess over the 10 per cent, limitation imposed 
by the national bank act, viz., $50,000. I fînd from the évidence in this 
case that, aside from thèse three corporations, the persons and corpora- 
tions referred to in the bill as Allis' associâtes in spéculative enterprises 
to whom loans were made for Mr. Allis' use, and whose notes were 
used in réduction of or substitution for his indebtedness, were the fol- 
lowing : Bradford & Brown, H. P. Bradford, Bradford, Taylor & 
O'Connell, H. G. Fleming, Belt Railway Company, Capital Construc- 
tion Company, Capital Street Railway Company, and Electric Ad- 
dition Company. 

I further find from the évidence that the terms of service of the 
présent défendants as directors of the bank were as follows : N. 
Kupferle, Gus Blass, John W. Goodwin, and Logan H. Roots, served 
from June 2, 1890, and prior thereto, up to the close of the bank; 
Henry M. Cooper from October 19, 1891, to the close of the bank ; 
H. G. Fleming from October 19, 1891, to January 3.3, 1893; Mark 
M. Cohn from June 2, 1890, and prior thereto, up to January 13, 
1892; Charles T. Abeles from January 12, 1892, to the close of the 
bank; James Joyce from Januarv 12, 1892, to Januarv 10, 1893; P. 
K. Roots from 'june 2, 1890, to' January ICîth. 1891 { C. M. Taylor 
from Tanuarv ir?, 1891, to November fi, 1891; and William Farrell 
from January 16, 1891, to November 28, 1891, 



101§ 149 FEDKKAL REPORTER. 

As to the claim niade; against tlie défendant directors on account 
of the so-called "raised balances," I fînd in favor of the défendants 
on the law and the évidence applicable thei^eto. 

As to dividends, I find that the last dividend declared January 10, 
1893, was declared and paid contrary to the statutory restrictions, and 
that those défendants who were directors at that time are responsible 
for the amount thereof as funds improperly diverted from the assets 
of the bank. 

In view of the premises, as hereinabove stated, the court now fmds 
and adjudges that a decree should be entered against défendants Gus 
Blass, John W. Goodwin, H. G. Fleming, and the estâtes of Logan 
H. Roots, Nick Kupferle, and Henry M. Cooper, as follows: (1) For 
ail losses sustained by the bank by reason of any increase in the 
amount of money loaned to or permitted to be drawn by Mr. Allis and 
his associâtes, viz., Bradford & Brown. H. P. Bradford, Bradford, 
Taylor & O'Connell, H. G. Fleming, Belt Railway Company, Capital 
Construction Company, Capital Street Railway Company, and Electric 
Addition Company, after December 1, 1891, and up to February 1, 
1893, when the bank closed. (2) For ail losses sustained by the bank 
by reason of any money loaned to or permitted to be drawn by the 
City Electric Street Railway Company, the McCarthy- Joyce Company, 
and the Press Printing Company, or either of them, since December 
1, 1891, in excess of a total indebtedness of $50,000 on the part of 
either of said corporations ; the Hability on account of thèse three 
corporations being for such increase in excess only. (3) For any 
losses sustained by the bank by the déclaration and payment of the 
dividend of January 10, 1893. 

The court finds and adjudges that a decree should be entered against 
défendant Mark M. Cohn (1) for ail losses sustained by the bank by 
reason of any increase in the amount of money loaned to or permitted 
to be drawn by Mr. Allis and his associâtes, being the persons here- 
inbefore designated as such in the decree against Gus Blass et al., 
after December 1, 1891, and up to January 1.3, 1892, when défendant 
Cohn went out of office; (2) for ail losses sustained by the bank by 
reason of any money loaned to or permitted to be drawn by the City 
Electric Street Railway Company, the McCarthy- Joyce Company, and 
the Press Printing Company, or either of them, after December 1, 
1891, and up to January 12, 1892, in excess of a total indebtedness of 
$50,000, on the part of either of said corporations, the liability on ac- 
count of thèse three corporations being for such increase in excess 
OMly. 

A director ought not to be held responsible for the conduct of the 
business of a bank from the very day of his élection if he lias not been 
a director theretofore, but the évidence shows that défendant Abeles 
was put on the discount committee at once, and he was présent at the 
board meeting of February 13, 1892 (30 days after his élection), when 
the directors manifested a very anxious gtate of mind about the bank's 
finances, and when the telegram from Mr. Allis was received concern- 
ing the negotiations of his .spéculative stocks in New York. I think 
this was sufficient warning to Mr. Abeles, and that his responsibility 
ought to begin on that day. 
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The court therefore finds and adjudges that a decree should be 
entered against défendant Charles T. Abeles, as follows : (1) For ail 
losses sustained by the bank by reason of the increase, if any, in the 
amount of money loaned to or permitted to be drawn by Mr. Allis 
and bis associâtes, being the persons hereinbefore designated as such in 
the decree against Gus Blass et al., after February 13, 1893, and up to 
February 1, 1893, when the bank closed. (2) For ail losses sustained 
by the bank by reason of any money loaned to or permitted to be 
drawn by the City Electric Street Railway Company, the McCarthy- 
Joyce Company, and the Press Printing Company, or either of them, 
after February 13, 1893, in excess of a total indebtedness of $50,000 
on the part of either of said parties; the liability on account of thèse 
three corporations being for such increase in excess only. (3) For 
any losses sustained by the bank by the déclaration and payment of the 
dividend of January 10, 1893. 

As to défendant Joyce, the évidence shows that the circumstances 
of bis élection and bis relations to Mr. Allis and the bank were such 
that a 30-day period should be sufficient interval between élection and 
responsibility for future management. 

The court, therefore, finds and adjudges that a decree should be 
entered against défendant James Joyce, as follows: (1) For ail 
losses sustained by the bank by reason of the increase, if any, in the 
amount of money loaned to or permitted to be drawn by Mr. Allis 
and hi" associâtes, being the persons heretofore designated as such, 
after February 12, 1892 (being 30 days after he was elected a direct- 
or), and up to January 10, 1893, when he went out of office. (3) For 
ail losses sustained by the bank by reason of any money loaned to or 
permitted to be drawn by the City Electric Street Railway Company, 
the McCarthy-Joyce Company, and the Press Printing Company, 
or either of them, between the 12th day of February, 1892, and 
January 10, 1893, when he went out of office, in excess of a total in- 
debtedness of $50,000 on the part of either of said corporations ; the 
liability on account of thèse three corporations being for such increase 
in excess only. 

And the court finds and adjudges that under the évidence a decree 
should be entered in favor of the estâtes of C. M. Taylor and William 
Farrell, and défendant P. K. Roots, and that the bill should be dis- 
missed as to them. 

In so far as the findings of fact and law submitted by the spécial 
master heretofore appointed in this case are in conflict with this 
décision, they are hereby overruled, and the exceptions to such findings 
are sustained, and a new order of référence will now be made for the 
ascertainment of the amount of losses and liabilities in conformity 
with this décision, and a decree will be entered in conformity with this 
décision covering ail the matters and things aforesaid. 
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EVANS V. FREBMxiN et al. 

(Circuit Court, E. D. Pennsylvania. January 20, 1907.; 

No. 58. 

1. New TRiAt—ORDEB— Revocation— Verdict— Eeinstatement. 

Plaintiff sued tvvo défendants for conspiracj', alleging that tlie in.iury 
was eaused by défendants' joint decei)11on. ïlie verdict was rendered 
against one of tlie défendants alone, whcreupon J., the otlier défendant, 
cansed judgment to be enterod in bis favor. Tbereafter a new trial waa 
granted as against botli défendants, and tlie judgment in favor of 3. 
stricken, on the ground that the court erred in authorizing a verdict 
against one of the défendants alone, after wliich J. appealed and suc- 
ceeded In reversing the order granting a new trial as to hlm ; the Circuit 
Court of Appeals holding that damages could be recovered against one. 
notwithstanding the statement alleged an injury by défendants' joint 
déception. Held, that plaintiff was thereupon entitled to hâve the order 
granting a new trial as to the défendant charged stricken from the rec- 
ord, and the verdict reinstated. 

2. Same— Jtjrisdiction. 

The court has a right to reinstate a verdict on a motion to recansider 
an order awarding a new trial, and to set aside such order, after the 
cause has been set down for trial at several stibsequeut terms. 

rK;d. Note. — For cases in point, see Cent. Dig. vol. 37, New Triai, § 
3S4.] 

At Law. Order granting a new trial revoked, and verdict reinstated. 

See 140 Fed. 419. 

George T. Hunsicker, for plaintiff. 

George P. Rich, for défendant Freeman. 

John C. Swartley, for défendant James. 

HOLLAND, District Judge. The plaintiff brought suit against 
the two défendants, alleging she was damaged by reason of a con- 
spiracy entered into by them to fraudulently induce her to exchange 
her property, real and personal, for valueless equities in real estate 
in Philadelphia. On May 3, 1905, a verdict was rendered against 
Henry G. Freeman, Jr., alone for the sum of $7,873.33. The jury in 
u'ieir verdict made no mention of Wynne James, the other défendant, 
and he, assuming this to be a verdict in his favor, requested the clerk, 
on May 10, 1905, to enter judgment in his favor on the verdict, which 
was accordingly done. On May 6, 1905, Henry G. Freeman, Jr., filed 
a motion and reasons for a new trial, and on September 6, 1905, the 
court entered an order granting a new trial of the case as against both 
défendants, and directed that the judgment in favor of Wynne James, 
entered by the clerk, should be stricken from the record. From the 
order striking James' judgment from the record and awarding a new 
trial as to him, he took an appeal to the Circuit Court of Appeals, and 
on December 17, 1906, that court, in the case of Wynne James v. 
Regina Evans, 149 Fed. 136, reversed the order of the court below as 
to Wynne James. Whereupon the plaintiff, by her attorney, pre- 
sented a pétition asking this court to strike from the record the order 
granting a new trial as to Freeman and reinstate the verdict. 

James was an attorney at law, and employed by the plaintiff for the 
purpose of effecting a cash private sale of her farm and personal proper- 
ty thereon. The cause of action set out in the statement in the case tried 
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was that Freeman and James "did fraudulently, deceitfully, malicious- 
ly, and unlawfully conspire, combine, and confederate and agrée to- 
gether to cheat and deprive plaintiff of her said real and personal prop- 
erty by eiïecting a fraudulent exchange thereof for a worthless equity 
in said bouse." This combination or conspiracy between plaintifï's 
attorney and Freeman to deceive ber in tbe excliange of real estate 
is the cause or ground of this action or claim for damage. After tlie 
trial, the jury, under instructions that a verdict could be rendered 
against one or both défendants, rendered a verdict against Freeman 
alone. On a motion for a new trial, the trial court held that as James 
was an attorney for plaintifF, and in contemplation of law was the plain- 
tiff herself in the transaction, and his knowledge her knowledge, and 
the alleged cause of aamage the joint — not separate — acts of déception 
of her attorney and Freeman, it logically foUowed that both were guilty 
of the deceptive and fraudulent acts, or none were committed ; but the 
jury found the acts complained of were committed, and the évidence 
clearly sustained that verdict. There was no claim in the statement 
that plaintiff was injured by any separate acts of deceit by either de- 
fendant. So that, upon the theory that as there was no claim of sepa- 
rate wrong donc the plaintiff by either défendant, and the plaintiff 
could not be injured unless, in the language of the pleadings, the plain- 
tiff's attorney conspired with Freeman to deceive her, the court granted 
a new trial on Freeman's motion, because of the instruction to the jury 
that under the pleadings the jury could find for plaintiff against one 
or both, and the jury found against Freeman alone. 

The Circuit Court of Appeals, in Wynne James v. Regina Evans, 
supra, holds thèse instructions to the jury to be correct, and that the 
awarding of a new trial as to James for that reason was an abuse of 
discrétion, and the order awarding a new trial and striking from the 
record the judgment in favor of James was reversed. Freeman, of 
course, was not before the Circuit Court of Appeals, and none of his 
rights were or could be affected. But this is a motion to reconsider 
the award of a new trial as to Freeman and reinstate the verdict against 
him. The Circuit Court of Appeals bas said in eft'ect that damages 
in this case can be recovered against one, notwithstanding the state- 
ment sets out the in jury was caused the plaintiff by the joint déception. 
The évidence fullv sustained the plaintiiï's damage in accordance with 
the pleadings, and as the new trial was granted against both of the 
défendants for the same reason, and the Circuit Court of Appeals holds 
that for that reason the order should be reversed as to James, it fol- 
lows that, for the same reason, the order granting a new trial as to 
Freeman must also be stricken from the record and the verdict rein- 
stated. The court has this right on a motion to reconsider an order 
awarding a new trial. It has been held bythe Suprême Court in Penn- 
sylvania that an order allowing a new trial may be stricken off after 
the cause has been set down for trial at several subséquent terms. 
Troubat & Halv's Practice, § 768; Clouser v. Hill (Pa.) 33 Leg. 
Int. 297. 

The order, therefore, awarding a new trial as to Freeman, entered 
September 6, 190ô, should be, and the same, is, hereby stricken from 
the record, and the verdict against said Freeman reinstated, with inter- 
est from this date. 
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MEMORANDUM DECISIONS. 



ALPEED H. SMITH CO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. December 4, 1906) No. 79 (3,956). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For dé- 
cision below, see (C. C.) 143 Fed. 691, afflrming a décision of the Board of 
United States General Appraisers (G. A. 5,944; T. D. 20,091). Curie, Smith & 
Maxwell (W. Wiclîham Smith, of counsel), for importer. D. î'ranlv Lloyd, 
Asst. U. S. Atty. Before LACOMBE, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. Décision affirmed. 



AJMERICAN NEWS CO. v. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. November 16, 1906.) No. 77 (3,9()2). Appeal from the Circuit 
Court of the United States for the Southern District of New Yorli. For dé- 
cision below, see (C. O.) 142 Fed. 786, aftirming a décision of the Board of 
United States General Appraisers (G. A. 5,952; T. D. 26,099). Comstocli & 
Washburn (Albert H. Washburn, of counsel), for importer. J. Osgood Nichols, 
Asst. U. S. Atty. Before ■\^'ALUACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision afiirmed in open court. 



AUSTIN BALDWIN & CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit. December 20, 1906.) No. 89 (4,013). Appeal from the 
Circuit Court of the United States for the Southern District of New Yorlj. 
For décision below, see (C. C.) 144 Fed. 702, afiinning a décision of tie Board 
of United States General Appraisers (G. A. 6,026; T. D. 20,334). Walden & 
AVebster (Henry ,T. Webster, of counsel), for importers. D. Frank Lloyd, 
Asst. U. S. Atty. Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Décision affirmed. 



A. WIMPFHEIMER & CO. T. UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit. December 4, 1906.) No. 60 (3,006). Appeal from the 
Circuit Court of tbe United States for the Southern District of New York. 
For décision below, see (C. C.) 142 Fed. 849. afflrming a décision of the Board 
of United States General Appraisers (G. A. 4,542 ; T. D. 21,i569). Curie, Smith 
& Jlaxwell (W. Wlckliam Smith, of counsel), for Importers. D. Frank 
Lloyd, Asst. U. S. Atty. Before WALLACE, LACOMBE, and TOWNSEND, 
Circuit Judges. 

PER CURIAM. We agrée with the conclusion reached by the Board of Gen- 
eral Appraisers and by the Circuit Court. The décision of the Circuit Court 
Is therefore affirmed. 



FRAMB & CO. V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. December 20, 1906.) No. 88 (4,034). Appeal from the Circuit Court 
of the United States for the Southern District of New York. For décision be- 
low. see (C. C.) 143 Fed. 692, afflrming a décision of tlie Board of United 
States General Appraisers (G. A. 6,045; T. D. 26,374). Walden & Webster 
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(Henry J. Webster, of counsel), for Importera. D. ITrank Lloyd, Asst. U. S. 
Atty. Before WALLACE, LAOOMBE, and ÏOWNSEND, Circuit Judges. 
FER CURIAM. Décision afflrmed. 



FRANK V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
December 20, 1906.) No. 81 (3,754). Appeal from tlie Circuit Court ot tlie 
United States for the Southern District of New Yorli. B'or décision, below, 
see (C. O.) 143 Fed. 702, atlirming a décision of tlie Board of United States 
General Appraisers (G. A. 5,854; T. D. 25,779). Curie, Smith & Maxwell 
(W. Wickham Smith, of counsel). for importer. D. Frank Lloyd, Asst. U. S. 
Atty. Before WALLACE, LACOMBE, and TOWMSEND, Circuit Judges. 

PER CURIAM. Aflirmed on opinions of Board of General Ai^praisers and 
Circuit Court. 



JUNG YUEN V. UNITED STATES. (Circuit Court of Appeals, Sixth Cir- 
cuit. October 13, 1906.) No. 1,534. Appeal from the District Court of the 
United States for the Northern District of Ohio. P. R. Marvin, for api>sl- 
lant. John J. Sullivan, for the United States. 

PER CURIAM. In this cause only a question of fact Is controverted, which 
is whether this appellant was a "laborer" before the passage of the acts of 
1892 and 1893 relating to the déportation of Chinese persons illegally in this 
country, within the intent and meaning -of those acts, DifCering from the 
conclusion of the district judge, we think it sufliciently proven that lie was a 
résident of the United States before that tinie and was not then a "laborer." 
The order ot déportation is reversed, with directions to discharge tbe re- 
spondent, wbo is the appellant hère. 



ISLER & GUYE y. UNITED STATES. (Circuit Court, S. D. New York. 
July 11, 1906.) No. 4,134. On Application for Review of a Décision of the 
Board of United States General Appraisers. Walden & Webster (Howard 
T. Walden, of counsel), for iniporters. D. Frank Lloyd, Asst. U. S. Atty. 

WHBELER, District Judge. Thèse braids of chip and silk were in part 
assessed as silk ehief value, as shown by the décision of the Board. The tes- 
timony taken in this court shows as to those goods chip ehief value, and that 
the assessment as to them is erroueous. Décision reversed. 
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